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People  who  are  lucky  enough  to  trace 
back  to  a  great  grandfather,  who  was  un- 
lucky enough  to  have  a  ship  captured  by  a 
French  privateer,  along  about  the  year  1799; 
will  be  interested  in  the  opinion  of  the  court 
in  Grardner,  admr.,  v.  Clarke,  admr.  The 
question  involved  affects  heirs  as  distribu- 
tees of  French  Spoliation  money  in  various 
parts  of  the  country.  The  decision  is  there- 
fore of  more  than  local  or  passing  interest. 
This  precise  question,  we  understand,  is 
now  before  the  courts  of  Virginia  and  New 
York,  and  is  exp^ted  soon  to  be  determined 
by  the  Supreme  Court  of  Pennsylvania. 

Mr.  Justice  Cox  after  a  careful  examina- 
tion of  the  act,  interprets  the  intention  of 
Congress  as  to  who  shall  share  as  distribu- 
tees. The  legislation,  it  will  be  seen,  is 
peculiar.  The  court  has  concluded  that 
Congress  gives  the  money  to  the  present 
next  of  kin,  without  recognizing  the  exist- 
ence of  a  valid  claim  against  the  United 
States  in  tlie  original  claimant. 

To  find  ont  what  Congress  means  is  a 
good  deal  of  an  art,  in  which  even  congress- 
men themselves  are  often  unable  to  contrib- 
ute any  aid.  The  Supreme  Court  of  the 
United  States  has  the  advantage  of  sitting 
under  the  dome  of  the  Capitol,  in  easy 
proximity  to  both  branches  of  Congre^^,  so 
that  the  judicial  ear  can  almast  be  said  to 
hear  the  echoes  of  debate.  Besides,  a  sena 
tor  occasionally  is  ^ood  enough  to  appear 
before  the  court,  and  explain  wliat  in  his 
opinion  an  enactment  was  supposed  to  mean 
that  he  had  a  hand  in  fi-aming. 

Next  in  order  comes  the  Supreiue  Court 
of  the  District,  which  has  profited  by  a 
long  experience  in  fathoming  the  hidden 
meaning  of  the  congressional  mind.  What 
this  court  has  to  say  by  way  of  interpreting 


a  statute  of  the  United  States  is  properly 
regarded  as  of  weight  throughout  the 
country.  It  is  fortunate,  therefore,  that 
this  im'poilant  question  has  here  received 
the  careful  consideration  of  judges  familiar 
with  the  subject  matter  of  claims  against 
the  United  States. 

Our  readers  will  not  fail  to  be  struck  with 
the  fact  that  this  suit  was  brought  in  the 
equity  court,  October  19th,  and  a  decision 
obtained  in  General  Term  on  the  25th  of 
November.  The  French  Spoliation  claim- 
ant, after  waiting  ninety  years  to  see  the 
first  dollar  paid  out  of  the  United  States 
Treasury,  to  right  what  he  considers  a  fla- 
grant wrong,  naturally  felt  that  no  time  was 
to  be  lost  in  finding  out  judicially  what 
Congress  has  meant  by  the  proviso  attached 
tx)  the  Deficiency  Bill.  The  court  appeal's 
to  have  exhibited  a  proper  degree  of  sym- 
pathy in  this  direction. 

It  is  important  to  be  noted  that  the  court 
do  not  say  that  these  are  not  just  claims 
against  the  United  States.  That  question 
it  was  not  necessary  to  decide.  The  decision 
goes  no  farther  than  to  declare  that,  as  re- 
gards distribution,  Congress  means  that 
the  money  shall  be  paid  over  to  present 
next  of  kin.  Considering  the  extraordinary 
lapse  of  time  that  has  ensued,  and  the  com- 
plications sure  to  attend  upon  any  other 
scheme  of  distribution,  we  think,  it  maybe 
said,  not  only  that  the  court  has  decided 
rightly,  but  that  Congress  has  been  emi- 
nently discreet  in  adopting  this  course  of 
dealing  with  French  Spoliation  claimants. 


— »-4#»-« 

A  NEGRO,  being  asked  what  he  was  in  jail  for, 

said  it  was  for  borrowing  money.     "  But,"  said 

the  questioner,  "they  don^t  put  people  in  jail 

for  borrowing  money."  **  Yes,"  said  the  darkey, 

"  but  I  had  to  knock  de  man  down  free  or  fo* 

times  before  he  would  lend  it  to  me." — Qreen 

Bag, 

-  —    «-«i^*»-» 

Condemned  murderer  (to  lawyer) — **  You  said 
you  could  get  a  sentence  of  imprisonment  for 
life,  and  here  I  am  to  be  hanged  next  month." 

Lawyer— " Tha't  all  right;  you  will  be  im- 
prisoned for  life,  wont  you,  and  only  a  month, 
instead  of  long,  weary  years.  Be  reasonable, 
man  !*' — Qreen  Bag, 
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Supreme  Court  of  the  Distriet  of  Columbia. 

WM.  p.  GARDNER,  Admb., 

V. 

HENRY  AUDLEY  CLARKE,  Admr.  of 

Mary  Olarkb,  et  al. 

1.  Oongrefls  in  mftkiag  an  appropriation  to  pay  the  findings 

of  the  Ck>art  of  Claims  in  French  Spoliation  awards  (26 
U.  8«  Stat..  862,)  intends  that  the  money  shall  go  to  those 
who  were  next  of  kin  to  the  deceased  original  claimant 
at  the  time  the  award  was  made. 

2.  O.  an  original  claimant,  by  will  divided  the  residue  of  his 

estate  equally  among  her  four  children,  naming  them. 
A  daughter  died  leaving  no  descendants :  she  bequeathed 
all  her  estate  to  her  two  brothers,  naming  them,  to  the 
exclusion  of  her  half  sister.  HeUL,  that  G's  administra- 
tor, having  French  Spoliation  money  for  distribution, 
should  pay  over  one-third  to  each  son's  descendants,  and 
one-third  to  the  dracendants  of  the  half  twister. 
8.  The  distinction  pointed  out  between  French  Spoliation 
claims  and  those  claims  of  a  citizen  upon  the  United 
States  growing  out  of  the  action  of  a  foreign  nation 
where  the  United  States  has  recognized  a  legal  property 
in  the  claimant.  » 

In  Equity.    No.  18,464.    Decided  November  80, 1891. 
The  Chief  Justice  and  Justices  Cox  and  Jamrs  fitting. 

A  BILL  in  equity  brought  by  an  administrator 
to  obtain  the  direction  of  the  court  to  enable 
hiiH  to  distribute  in  the  Orphans*  Court  certain 
money  in  his  hands  collected  on  a  French  Spoli- 
ation award. 

The  FACTS  are  nearly  all  set  forth  in  the 
opinion. 

Plaintiflf  was  appointed  December  1,  1886,  by 
the  Orphans'  Court  of  the  District  of  Columbia 
administrator  with  the  will  annexed  of  Caleb 
Gardner,  late  of  Newport,  Rhode  Island.  He 
prosecuted  a  claim  in  the  Court  of  Claims, 
which  found  an  award  and  reported  the  same 
favorably  to  Congress.  In  the  2d  Session,  5l8t 
Congress  an  appropriation  was  made  to  pay 
the  findings  of  the  Court  of  Claims  on  claims 
for  indemnity  for  spoliation  by  the  French,  etc. 
26  U.  S.  Stat,  at  Large,  903,  as  follows : 

**  On  the  ship  William,  Richard  Barker,  mas- 
ter, namely :  William  F.  Gardner,  administra- 
tor with  the  will  annexed  of  Caleb  Gardner, 
deceased,  $41,678.'' 

There  being  a  doubt  as  to  the  mode  of  distri- 
bution, a  fHendly  suit  was  instituted.  The  bill 
and  answers  were  filed  October  19,  1891,  and  by 
request  of  parties  the  case  was  certified  to  the 
General  Term  to  be  heard  in  the  first  instance, 
on  bill  and  answers. 

Upon  the  representation  that  the  decision 
would  be  likely  to  affect  the  actions  of  admin- 
istrators in  several  awards,  and  facilitate  the 
prompt  distribution  of  money  in  which  many 
parties  were  interested,  the  Court  in  General 


Term  ordered  the  case  to  be  calendered,  and 
set  for  hearing  at  an  early  day.  The  case  was 
argued  and  submitted  November  26, 1891. 

C.  G.  Lbb,  for  plaintiff,  filed  a  brief  and  was 
heard  in  behalf  of  Wm.  F.  Gardner,  in  his  capacity 
as  administrator  of  William  C.  Gardner,  and 
so  interested  to  the  exclusion  of  H.  Audley 
Clarke,  defendant,  administrator  of  Mary 
Clarke. 

This  claim  was  unquestionably  a  part  of  the 
estate  of  Caleb  Gardner  at  the  time  of  his  death 
and  passed  by  his  Mrill.  It  also  passed  by  Mrs. 
Phillip's  will. 

The  flind  in  the  hands  of  this  administrator 
was  paid  him  in  satisfaction  of  a  loss  suffered, 
and  not  as  a  gratuity  or  bounty  given  to  the 
living  heirs  of  original  claimant.  Comegys  v. 
Vasse,  1  Pet.,  193,  216,  217 ;  Erwln  v.  U.  S.,  97 
U.  S.,  392 ;  Phelps  v.  McDonald,  99  U.  S.,  298, 
304  ;  3  MacA.,  376  ;  Bachman  v.  Lawson,  109  U. 
S.,  669,  S.  C.  3,  Sup.  Ct.  Rep.,  479 ;  Leonard  v. 
May,  126  Mass.,  466;  U.  S.  v.  Weld,  127  U.  S., 
61 ;  Williams  v.  Heard,  140  U.  S.,  629 ;  Grant  v, 
Bodwell  et  al..  Me.,  Atl.  Rep.,  Vol.  7,  12. 

Watson  Boyle  for  Nannie  F.  Gardner, 
Administratrix,  relied  on  the  same  authorities. 

Frank  W.  Hackett  for  Henry  Audley 
Clarke,  administrator : 

Congress  is  dealing  directly  with  the  present 
next  of  kin  to  the  original  sufferers. 

The  wills  of  Caleb  Gardner  and  of  Eliza  G. 
Phillips  play  no  part  in  the  distribution  of  this 
award.  The  design  of  Congress,  clearly  evin- 
ced that  the  money  shall  go  to  the  next  of  kin, 
overrides  any '  fancied  purpose  of  these  two 
testators  to  dispose  of  a  French  claim,  when  it 
is  not  even  referred  to  by  either  of  them. 

The  plaintiff  should  be  instructed,  that  the 
proceeds  of  the  appropriation  are  to  be  distribu- 
ted among  those  persons  who,  by  the  laws  of 
Rhode  Island,  were  next  of  kin  to  Caleb  Gard- 
ner at  the  date  of  the  appropriation,  viz :  March 
3,  1891.  Kingston's  Estate,  26,  Weekly  Notes 
of  Cases  (Phila.)  261;  Clement's  Estate,  46 
Legal  Intelligencer,  478. 

Mr.  Justice  Cox  delivered  the  opinion  of  the 
Court : 

The  bill  in  this  case  is  filed  for  the  purpose  of 
having  the  court  determine  the  proper  distri- 
bution of  one  of  the  French  Spoliation  awards, 
under  Chap.  640  of  the  laws  of  the  Second 
Session,  Fifty-First  Congress,  entitled,  "an  act 
making  appropriations  to  supply  deficiencies  in 
the  appropriations  for  the  fiscal  year  ending 
June  thirtieth,  eighteen  hundred  and  ninety- 
one,  and  for  prior  years,  and  for  other  pur- 
poses."   26  U.  S.  Stat,  at  L.,  862. 
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One  Oaleb  Gardner  originally  held  the  daim 
ind  by  his  last  will  and  testament  he  gave  and 
baqneatbed  all  the  residue  of  his  estate  to  his 
two  sona,  Wm.  Gardner  and  Samuel  F.  Gardner, 
and  his  daughters,  Eliza  Gardner,  since  Mrs. 
Philips,  and  Mary  Clarke.  His  daughter  Mary 
darke  was  a  half  sister  of  the  others.  Mrs. 
Clarke  died  leaving  desoendante  who  are  par- 
ties to  this  suit.  Mrs.  Phillips  also  died,  but 
without  children,  and  left  a  will  by  which  she 
gave  the  whole  of  her  estate  to  her  two  broth- 
en,  Wm.  and  Samuel  Gardner,  leaving  out  her 
half  sister,  Mrs.  Clarke.  In  order  to  prosecute 
this  daim,  Wm.  F.  Gardner  took  out  letters  of 
administration  on  the  estate  of  Caleb  Gardner, 
and  presented  this  claim  in  the  Court  of  Claims 
and  obtained  an  award,  an  appropriation  was 
made,  and  the  money  has  been  collected  by 
him.  He  paid  one-fourth  of  the  claim  to  the 
descendants  of  each  of  the  sons  and  to  the  ad- 
ministrator of  Mrs.  Clarke,  but  a  question  has 
arisen  as  tothe  disposition  to  be  made  of  the  other 
one-foorth  which  would  have  gone  to  Mrs.  Phil- 
lips if  she  had  survived.  The  children  of  her  two 
brothers  claim  this  as  a  part  of  the  estate  of 
Oaleb  Gardner  by  virtue  of  his  will,  and  of 
Mrs.  Phillips'  will,  bequeathing  her  share  of 
said  estate  to  them,  and  that  this  one-fourth 
must  therefore  be  divided  between  them.  On 
the  other  hand,  the  descendants  of  the  half- 
•tater,  Mrs.  Clarke,  claim  that  the  appropria- 
tion was  made  by  Congress  not  in  payment  of 
a  legal  claim  which  was  recognized  as  the  prop- 
erty of  Oaleb  Gardner,  but  rather  as  a  gratuity 
orbonnty,  and  that  it  is  limited  to  the  next  of 
kin  of  the  original  claimant,  and  the  next  of 
Wn  of  Caleb  Gardner  are  the  descendants 
of  Mary  Clarke,  as  well  as  those  of  the  two 
brothers.  The  only  question,  therefore,  is, 
whether  this  one-fourth  shall  be  divided  into 
^l^ree  parts— two  parte  among  the  desc^dants 
of  the  two  sons,  and  one  among  the  descend- 
ants of  Mrs.  Clarke,  as  the  latter  claim  ;  or, 
•hall  be  divided  into  two  parts,  one  to  the  de- 
scendants of  each  of  the  brothers.  The  case, 
**erefore,  involves  some  interesting  questions 
*8  to  the  nature  of  these  claims,  and  the  inten- 
tion of  Congress  in  making  the  appropriation. 

A  citizen  of  this  country  who  suffers  a  wrong 
*t  the  hands  of  a  foreign  nation  does  not  thereby 
•cquire  a  direct  individual  claim  against  that 
"*tion.  He  has  a  right  to  appeal  to  his  own 
^vernment  to  obtain  reparation  for  him.  It 
''^08  a  daim  in  its  own  name,  as  a  national 
w  international  one,  for  a  wrong  committed 
^S^tit  in  the  person  of  its  citizens  whom  it  is 
^nnd  to  protect.    It  is  the  sole  judge  of  the 


propriety  and  expediency  of  making  the  de- 
mand. If  it  shall  deem  it  proper,  either  on 
grounds  of  right  or  public  policy,  not  to  make 
the  demand,  this  does  not  give  him  a  oanae  of 
action  against  his  own  Government  If;  how- 
ever, his  Government  does  demand  and  receive 
the  indemnity,  recognizes  the  private  claim  and 
provides  for  its  adjudication  and  payment,  then 
the  question  arises,  who  is  entitled  to  the  money  T 
When  changes  have  taken  place  in  the  condi- 
tion of  the  original  claimant  or  that  of  his  es- 
tate, as  where  he  is  dead  or  has  become  bank- 
rupt, etc.,  then  the  courts  have  held  that  the 
appropriation  of  the  money  to  pay  the  daim  is 
not  to  be  treated  as  a  mere  gratuity,  but  as  pay- 
ment of  a  claim  which  was  property  of  some 
kind  in  the  hands  of  the  owner.  As  the  courts 
say,  it  was,  at  least,  a  po88ibility ;  and,  there- 
fore, when  the  original  claimant  became  a 
bankrupt  before  an  award  was  made,  so  that  an 
assignment  of  his  estate  took  place  by  operation 
of  law,  the  courts  have  held  that  the  assignment 
carried  with  it  this  kind  of  claim,  and  the  bank- 
rupt assignee,  instead  of  the  original  claimant, 
was  the  party  entitled  to  payment  And  so, 
also,  where  the  claimant  has  died,  his  personal 
representatives  have  been  held  entitled  to  prose- 
cute and  recover  the  claim.  And  this  is  about 
as  far  as  the  courts  have  gone  in  determining 
the  rights  of  a  party  who  has  snifered 
an  injury  at  the  hands  of  a  foreign  government 
Some  of  these  principles  will  be  found  stated  in 
several  cases  by  the  Supreme  Court,  as,  for  ex- 
ample, in  the  case  of  Key  v.  Frelinghuysen,  110 
U.  8.  8.,  71,  and  Williams  v.  Heard,  140  U.  8., 
S.,  629. 

The  first  case  in  that  court  in  which  a  ques- 
tion of  this  kind  arose  was  that  of  Comegys  et 
al.  vs.  Vasse,  1  Peters,  193.  In  the  treaty  be- 
tween the  United  States  and  Spain,  of  1819,  by 
which  the  territory  of  Florida  was  acquired  by 
this  Government,  it  was  stipulated,  on  the  part 
of  the  United  States,  that  this  Government 
would  assume  and  pay  certain  claims  of  its  dti- 
zens  against  Spain,  for  depredations  by  Spanish 
cruisers  upon  their  shipping,  and  would  appoint 
a  commission  to  examine  and  abjudicate  the 
claims. 

An  award  was  made  in  flavor  of  a  claimant,  by 
the  Commission  so  appointed.  In  the  mean- 
time, the  claimant  had  become  bankrupt,  and 
his  estate  had  been  assigned  to  his  bankrupt 
assignee,  and  this  assignment  was  held  to  cany 
with  it  the  claim  against  Spain.  A  similar  ml- 
ing  was  made  in  the  much  later  case  of  Phdps 
vs.  McDonald,  99  U.  8.  8.,  298,  which  related  to 
a  daim  against  the  United  States  growing  oat 
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■  of  the  seizure  of  property  of  a  British  subject 
during  the  late  war,  and  which  was  adjudicated 
by  the  British  Claims  Commission  under  the 
Treaty  of  Washington,  and  this  claim  also  was 
held  to  have  passed  to  the  bankrupt  asHigriee  of 
the  original  claimant. 

Doubtless  the  same  ruling  would  have  made 
as  to  claims  against  Mexico  provided  for  in  the 
treaty  of  Guadaloupe  Hidalgo,  of  February  2, 
1848,  by  the  15th  Article  of  which  the  United 
States,  exonerating  Mexico  from  all  claims  of 
their  citizens,  undertook  to  make  satisfaction 
for  the  same. 

But  the  French  Spoliation  Claims  would  seem 
to  stand  upon  an  entirely  different  footing. 

It  is  well  known  that  tliese  claims  grew  out  of 
depredations  on  our  commerce  and  illoj^al  soiz- 
ures  and  condemnations  of  vessels  and  cargoes, 
by  the  French,  during  the  hostilities  between 
France  and  Great  Britain  before  the  year  1800. 
These  wrongs  caused  a  great  irritation  in  this 
country  and  led  to  a  condition  of  quasi  warfare 
between  the  two  couh tries.  This  government 
made  a  claim  for  reparation  for  these  wrongs, 
as  an  international  wrong,  and  it  was  met  with 
a  counter  claim,  on  the  part  of  France,  growing 
oat  of  the  treaty  of  alliance  between  Franco  and 
the  United  Statejj,  of  1778,  whereby  the  United 
States  guaranteed  to  France  security  of  her 
possessions  in  North  America.  At  length,  in 
September,  1800,  a  treaty  was  made  between 
the  two  countries  for  the  purpose  of  settling 
all  matters  in  controversy  between  them 
by  which,  among  other  thing:.,  the  'two 
governments  mutually  renounced  these  oppos- 
ing claims.  The  United  States  did  not  re- 
ceive any  money  to  be  applied  to  tlu  se  claims 
of  its  injured  citizens,  and  did  not  stipulate,. as 
in  the  treaty  with  Spain,  to  assume  and  pay  the 
claims,  but  it  simply  renounced  and  abandoned 
its  claim,  as  a  nationy  against  France,  in  consid- 
eration of  a  similar  renimciation,  by  France,  of 
a  very  troublesome  claim  against  tlu^  Ignited 
States. 

The  claimants  who  had  suffered  the  grev- 
ances  before  mentioned  thereupon  took  the 
ground  that  the  action  of  our  Government 
amounted  virtually  to  an  appropriation  of  their 
property  to  public  use  and  demanded  compen- 
sation of  the  United  States.  Their  claims  have 
been  before  Congress  for  many  years,  and  haye 
been  often  favorably  reported  on,  as  well  as 
acted  on,  in  one  or  the  other  House,  and  even 
in  both  houses,  but  no  act  in  relation  to  them 
has  become  a  law,  by  which  they  are  recog- 
nized as  valid  claims  against  the  United  States. 
The  nearest  approach  to  it  was  made  by  the 


Act  of  January  20,  1886,  23  Statutes  at  Large,  p. 
283,  which  provides  for  submitting  to  the  Court 
of  Claims  the  claims  of  persons  who  claim  in- 
demnity from  the  French  Government  **  arising 
out  of  illegal  captures,  detentions,  seizures, 
condemnations  and  conlisaations  prior  to  the 
ratification  of  the  convention  between  the 
United  States  and  the  French  republic,  con- 
j  eluded  on  the  30th  day  of  September,  1800." 

The  act    further  provides   **  that  the  court 

shall  examine  and  determine  the  validity  and 

i  amount  of  all  the  claims  included  in  the  de- 

:  scription  above  mentioned,  together  with  the 

•  ownership,"  &c.  "And  they  shall  decide  upon  the 

I  validity  of  said  claims  according  to  the  rules  of 

I  law,    municipal    and    international,    and    the 

treaties  of  the  United  States  applicable  to  the 

same,  and  shall  report  all  such  conclusions  of 

fact  and  law  as,  in  their  judgment,  may  affect 

the  liability  of  the  United  States  therefor." 

Section  6th  says:  *'Such  finding  and  report 
of  the  court  shall  be  taken  to  he  merely  advisory 
as  to  the  law  and  facts  founds  and  shall  not  con- 
clude either  the  claimant  or  Congress,^^ 

In  other  words.  Congress  submitted  these 
claims  to  the  Court  of  Claims  for  its  advice  as 
to  the  law  and  the  facts,  but  expre^ly  reser- 
ved the  right  to  follow  or  disregard  the  court's 
advieo  as  they  might  think  proper.  And  that 
Congress  declined  to  follow  the  advice  of  the 
court,  to  its  full  extent,  is  perfectly  apparent. 
The  Court  of  Claims  held,  in  substance,  that 
the  action  of  the  United  States  in  regard  to  these 
claims  fell  withinihe  constitutional  provision  for 
taking  private  property  for  public  use  and  that 
Congress  was  bound,  under  this  provision,  to 
pay  to  the  claimants  what  was  fairly  due  on 
their  claims  that  had  been  sacrificed  in  the 
manner  mentioned. 

This  would  make  the  claim  property  in  the 
hands  of  the  original  claimants,  transferable  and 
transmissible  like  all  other  personal  property 
of  the  nature  of  choses  in  action.  If  Con- 
gros:^  had  concurred  in  the  finding  of  the 
court,  as  to  the  law,  it  would  follow  that  if  any 
original  claimant  had  been  a  bankrupt,  his 
assignee  would  be  the  party  entitled  to  receive 
the  award.  But.  in  appropriating  for  the  pay- 
ment of  awards,  Congress  has  expressly  pro- 
vided that  in  ciises  of  bankruptcy  the  award 
should  be  made  to  the  next  of  Wn,  instead  of  the 
bankrupt  assignee^  thus  ignoring  the  incident 
of  ownership  which  the  Supreme  Court  had 
held  to  attach  to  valid  claims  which  had  been 
recognized  by  the  government.  Again,  if  these 
were  valid  claims  as  held  by  the  Court  of 
Claims,  they  would  pass  by  a  voluntary  assign- 
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ment  by  the  olaimant  or  by  his  will,  and  would  | 
be  asseta  in  the  hands  of  his  personal  represen- ' 
tatives  for  the  payment  of  his  debts.  But ; 
Oongreas  says  that  the  award  *^  shall  not  be  | 
paid  nntil  the  Ck>art  of  Claims  shall  certify  to  ' 
the  Secretary  of  the  Treasury  that  the  per-  ^ 
■onal  representatives  on  whose  behalf  the  award  ' 
is  made  repreaent  the  next  of  kin."  In  other 
words.  Congress  says  that  the  money  shall  not  I 
be  paid  to  the  executor  or  administrator  for  the 
benefit  of  creditors,  or  to  assignees  or  legatees,  | 
but  only  the  next  of  kin,  which  involves  no  | 
recognition  of  legal  property  in  the  award,  in  ] 
the  original  claimant. 

Now,  it  is  obvious  that  Congress  has  placed  j 
these  #*lftima  on  a  very  different  footing  from  i 
those  which  we  have  before  spoken  of,  as  to  I 
which  it  has  been  held  that  money  appropriated 
generally  for   their  payment  takes  the  same  j 
course  as  the  other  estate   of  the    claimant.  ' 
Congress   has   chosen    to   give  this  money  a 
different  direction.    It  may  be  plausibly  said  | 
that  there  is  no  reason  why  Congress  should 
prevent  a  claimant  from  bequeathing  his  claim  , 
to  his  own  fhmily,  as  was  done  in  this  case  by  a  • 
general  bequest  by  Gardner  of  his  estate.    But 
if  this  might  be  done,  he  might  also  bequeath  to  \ 
a  stranger,  and  if  this  right  were  conceded,  it  I 
would  be  difficult  not  to  concede  all  the  other 
incidents  of  ownership,  such  as  the  right  of 
assignment  inter  vivos,  and  the  rights  of  credi- '. 
tors. 

And  Congress  may  well  have  thought  that; 
the  only  consistent  course  was  to  exclude  all , 
persons   from    participation   in    these  awards 
except  the  immediate  family  of  the  deceased 
claimant,  under  the  designation  of  "  the  next  of 
kin." 

It  is  not  necessary,  in  this  case,  to  determine 
whether   the   original  claimants  had   a  valid 
claim  against  the  United  States.    It  is  sufficient,  | 
for  the  purpose  of  this  case,  that  Congress,  while 
apparently  recognizing  the  losses  of  the  claim- 
ant as   the  ground  of  a  morally  meritorious  | 
claim,  has  appropriated  for  it  as  if  it  were  not  a  | 
binding  or  legal  claim,  and  as  if  the  appropria-  j 
tion  were  more  in  the  nature  of  a  gratuity  than 
of  a  satisfaction  of  a  debt.     It  is  entirely  dififer-  j 
ent  firom  the  appropriation   for  the  Alabama 
claims,  which  the  Supreme  Court  said,  in  Wil- 
liam V.  Heard,  supray  was  not  a  gratuity,  and  in 
which  there  was  no  attempt  to  control  the  cUs- , 
tribution  of  the  award.  | 

It  is  somewhat  like  the  case  of  an  appropria- 1 
tion  to  the  widow  or  children  of  a  decedent  on 
account  of  meritorious  services  rendered  by  the 
latter,  which  were  yet  not  recognized  as  giving 
a  legal  claim. 


It  is  not  unlike,  in  principle,  the  legislation 
wjiich  gives  to  the  administrator  of  a  person 
whose  death  has  been  caused  by  the  negligence 
of  another,  a  right  to  recover  damages  for  the 
injury,  but  confines  the  distribution  of  the 
damages  recovered  to  the  family  of  the  deceased, 
instead  of  allowing  them  to  go  into  his  estate 
for  the  benefit  of  creditors. 

Now,  if  Congress  has  not  appropriated  this 
money  to  the  parties  really  entitled  to  it,  all 
that  follows  is  that  their  claims  have  not  been 
satisfied  by  tlie  appropriation  and  still  remain 
unsettled.  But  this  is  not  money  received  for 
the  use  of  these  claimants.  It  is  the  money  of 
the  United  States  which  Congress  could  appro* 
priate  as  it  thought  proper,  and  the  court  have 
no  right  to  divert  the  appropriation  Arom  the 
parties  in  whose  favor  it  was  made  to  others  to 
whom  we  might  think  it  ought  to  have  been 
given.  We  can  only  determine  to  whom  it  was 
given.  And  we  have  no  difficulty  in  reaching 
the  conclusion  that  it  was  intended  for  the  ben- 
efit of  those  who  were  next  of  kin  to  the  de- 
ceased original  claimant  at  the  time  the  award 
was  made.  We  are  glad  to  find  that  we  are  an- 
ticipated in  this  conclusion  by  the  Orphans' 
Court  in  Philadelphia  in  a  case  to  which  our  at- 
tention has  been  called.  Clement's  Estate,  The 
Legal  Intellij^encer,  for  November  20,  1891. 

It  follows  that  the  fund  in  controversy  in  this 
ease,  beiii^  one-fourth  of  the  award  on  the 
claim 'of  Caleb  Gardner  is  to  be  distributed  into 
three  parUs— one-third  to  each  son's  descend- 
ants and  one-third  to  those  of  Mrs.  Clarke,  their 
half-sister.     Decree  accordingly. 


Plaintiff  prayed  a  rehearing.  His  petition  said 
tha  court  holds  that  the  claims  known  as  the 
French  Spoliation  Claims  are  not  just  claims 
against  the  government  of  the  United  States 
and  that  the  appropriation  in  this  case  and  con- 
sequently of  others  made  in  the  same  act, 
amounting  in  the  aggregate  to  one  million  three 
hundred  and  four  thousand  and  ninety-five  dol- 
lars and  thirty-seven  cents  i $1,304,096.37)  were 
graiuitics  or  giftfi  to  the  next  of  kin  of  certain 
persons. 

1.  The  case  was  insufficiently  argued,  and  the 
point  on  which  the  decision  turns  barely  re- 
ferred to  at  all. 

2.  The  proviHo  of  the  act  on  which  the  de- 
cision is  biiHed,  relates  solely  to  the  regulation 
of  the  Treasury  Department,  and  the  Court  of 
Claims  in  making  payment  of  the  sums  appro- 
priated and  in  no  way  relates  to  the  distribu- 
tion of  such  sums  after  they  have  left  the 
Treasury. 

The  court  denied  the  application  for  rehear- 
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ing  December  21,  1891,  speaking  through  Mr. 
Justice  Cox,  as  follows : 

An  application  has  been  made  for  a  rehearing 
in  this  case.  The  object  of  the  suit  is  to  have 
the  court  determine  how  one  of  the  awards  of 
the  French  Spoliation  claims  should  be  dis- 
tributed among  the  representatives  of  the  origi- 
nal olaimanti^d  the  court  held  that  the  act  of 
Ck>ngre8S  making  the  i^ppropriation  required  ifc 
to  be  distributed  among  the  next  of  kin.  The 
application  for  a  rehearing  is  made  principally 
on  t^e  ground  that  the  court  decided  in  this 
case  that  these  were  not  just  claims  against  the 
United  States.  This  is  a  misconception  of  what 
the  court  did.  We  did  not  undertake  to  decide 
that  they  were  not  just  claims,  but  we  simply 
held  that  the  United  States  had  carefhlly 
avoided  recognizing  them  as  legal  claims  against 
the  United  States,  and  have  reserved  the  right 
to  deal  with  them  as  they  saw  fit  and  undertook 
to  distribute  the  money  as  they  considered  most 
equitable.  Congress  had  a  right  to  appropriate 
the  money  as  they  thought  proper  and  they  ap- 
propriated it  without  reference  to  the  original 
justice  of  the  claim.  We  are  bound  to  say  that 
under  this  act  they  gave  it  to  the  next  of  kin. 
We  think  that  that  is  too  plain  for  argument, 
and  we  accordingly  adhere  to  the  decision 
formerly  made  and  overrule  the  application. 


Supreme  Court  of  Appeals  of  Virginia. 

COMMONWEALTH 

V. 

LARKTN. 

Genuinenbsb  of  O0UPON&— Admissibility  of 

ExPBBT  Evidence. 

Upon  tender  of  coupons  ftlleged  to  be  cut  from  bonds  of  the 
State  of  Virginia,  expert  evidence  to  establish  their 
gennineness  cannot  be  allowed  until  it  be  shown  that 
the  witness  is  an  expert,  or  testifies  to  such  facts  as  show 
that  the  witness  possesses  such  knowledge,  experience 
and  skill  as  entitles  him  to  be  considered  an  expert,  and 
the  testimony  of  the  witness  that  he  believed  himself  to  be 
an  expert,  without  showing  that  he  possessed  informa- 
tion, skill,  or  experience  in  printing,  lithographing,  or 
other  matters  (bonds  and  coupons  being  lithographed 
or  printed)  to  enable  him  to  test  their  genuineness,  does 
not  render  his  evidence  admissible  as  that  of  an  expert. 
Decided  November  19,  1891. 

Writ  of  error  to  a  judgment  of  the  Corpora- 
tion Court  of  Lynchburg. 

The  facts  are  stated  in  the  opinion. 

Mr.  Justice  Fauntlbroy  delivered  the  opinion 
of  the  Court: 

This  is  a  writ  of  error  by  the  Commonwealth 
of  Virginia  to  the  Judgment  of  the  Corporation 
Court  of  the  city  of  Lynchburg,  in  the  trial  of 
an  indictment  therein  pending  against  W.  W. 


Larkin,  had  at  the  September  term,  1890,  fbr  the 
violation  of  the  revenue  laws  of  the  plaintiff  in 
error. 

The  accused  pleaded  "not  guilty,"  but  he 
filed  no  special  plea,  and  he  relied  upon  an 
alleged  tender  of  coupons.  Issue  was  joined, 
and,  under  instructions  asked  for  by  the  defend- 
ant and  g^ven  by  the  court,  the  jury  found  him 
"not  guilty." 

Upon  the  trial  the  attorney  for  the  Common- 
wealth tendered  and  obtained  his  bill  of  excep- 
tions, as  follows : 

"  The  plaintiff,  on  the  trial  of  this  cause,  to 
sustain  the  issue  on  its  part,  proves  that  the  de- 
fendant, W.  W.  Larkin,  was  a  duly  licensed 
attomey-at-law,  and  was  practicing  as  such 
without  having  a  revenue  license,  as  required 
bylaw;  that  he  tendered  to  the  treasurer  of 
Lynchburg,  in  payment  of  his  license-tax,  papers 
purporting  to  be  coupons  cut  from  the  bonds  of 
this- State,  tax-receivable  and  past  due;  that  the 
treasurer  of  the  city  of  Lynchburg  reftised  to 
receive  them,  because  the  statutes  of  Virginia 
prohibited  him  fVom  receiving  them ;  that  he 
(the  said  treasurer)  did  not  know  whether  they 
were  genuine  or  not ;  that  the  bonds  of  this 
State,  under  the  Funding  Acts,  required  that 
said  bonds  should  be  signed  by  the  State  Treas- 
urer and  Auditor,  and  that  the  validity  of  the 
coupons  depended  on  the  proper  and  lawfhl 
issuance  of  the  bond  from  which  they  were  de- 
tached. The  defendant,  to  sustain  the  issue  on 
his  part,  proved  that  he  tendered  to  the  treas- 
urer of  the  city  of  Lynchburg  the  amount  of 
his  license  in  coupons,  which  he  believes  to  be 
genuine  coupons,  past  due  and  tax-receivable, 
and  cut  from  the  bonds  of  this  State ;  that  he 
had  never  seen  the  bonds  from  which  said 
coupons  were  cut,  but  that  he  had  handled 
many  thousand  dollars'  worth  of  coupons,  and 
that  he  believed  himself  an  expert,  and  believes 
the  coupons  tendered  were  genuine ;  that  said 
coupons  were  still  in  his  possession,  and  that  he 
was  read^to  pay  them  over  for  his  license ;  and 
thereupon  he  paid  the  same  in  court" 

Upon  this  testimony,  the  court  gave  three  in- 
structions to  the  jury,  the  first  of  which  was 
not  objected  to. 

The  second  instruction  is :  "After  the  defend- 
ant showed  he  believed  himself  to  be  an  expert 
in  reference  to  the  genuineness  of  the  coupons 
tendered,  and  that  he  believed  those  to  be  genu- 
ine he  tendered  in  this  case,  the  burden  of  prov- 
ing non-genuineness  \b  shifted  to  the  Common- 
wealth ;  and,  if  the  Commonwealth  do  not  show 
non-genuineness,  the  jury  must  find  the  defend- 
ant not  guilty." 
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The  plea  of  tender  confessed  the  charge  in 
the  indictment  that  the  license-tax  imposed  by 
law  upon  the  accused  had  not  been  paid,  and  it 
could  only  be  a  good  defense  when  fUUy  and 
properly  proved ;  the  onus  probandi  as  to  the 
genuineness  of  the  coupons  tendered  was  upon 
the  tenderer.    He  must  prove  everything  neces- 
sary to  constitute  a  legal  tender.    In  support  of 
his  plea  Mr.  Larkin  was  the  only  witness  for  the 
defense,  and  he  testified   to   no   facts  which 
^owed  him  to  be  an  expert,  with  knowledge, 
experience  or  skill  which  made  him  competent 
to  testify  as  to  the  genuineness  and  tax-receiv- 
ability  of  the  coupons  tendered  by  him  in  pay- 
ment of  his  license-tax.    He  had  never  seen  the 
bonds,  or  any  bonds,  from  which  they  had  been 
cut,  and,  for  aught  that  he  knew  or  testified, 
non  constat,  that  they  had  ever  been  attached 
to  any  bond  or  legal  obligation  of  the  State  of 
Virginia.    They  were  mere  printed  or  litho- 
graphed detached  papers,  which  might  have 
been  printed  or  lithographed  and  put  in  circu- 
lation by  irresponsible  parties,  either  attached 
or  unattached  to  simulated  and  unauthorized 
bonds.    He  merely  expressed  his  belief  that  he 
was  an  expert,  but  he  did  not  testify  to  any  in- 
formation, skill,  or  experience  in  printing,  lith- 
ographing, or  testing  the  genuineness  of  cou- 
pons, which  could  make  him  expert  to  detect 
and  prononnce  the  spurious  from  the  genuine 
coupon  in  circulation.    Larkin' s  testimony  was 
fiitally  defective,  and  it  is  clear,  from  the  record, 
tiiat  he  is  not  an  expert  as  to  the  matter  to 
which  he  undertook  to  testify,  and  that  there 
was  no  expert  witness  before  the  jury ;  yet  the 
instruction  of  the  court  to  the  Jury  was  that,  if 
he  showed  he  believed  himself  to  be  an  expert, 
the  harden  of  proving  the  genuineness  of  the 
coupons  tendered  by  him  was  shifted  from  him 
to  the  Commonwealth,  who  must  prove  the 
non-genuineness  of  the  coupons  tendered  by 
him.    As  formulated,   there  was  no  evidence 
which  called  for  this  instruction,  and  none  to 
support  it    It  does  not  propound  the  law  of 
the  case  as  proved  to  the  jury  ;  it  is  defective 
and  vicious,  and  the  trial  court  erred  in  giving  it. 
The  third  instruction  told  the  jury,  without 
prelude,   explanation,  or  qualification:    '*Not 
necessary,  independently  of  any  collateral  liti- 
gation, to   establish  the  genuineness   of  cou- 
pans,  before  or  after  tender,  to  entitle  a  tenderer 
to  be  free  Arom  molestation." 

This  repeats  the  vice  of  the  second  instruction, 
and  gives  a  charter  ad  libitum  to  tender  spurious 
coupons,  and  to  be  exempt,  absolutely,  from  all 
oblation  or  requirement  of  proof  of  genuine- 


The  instructions  were  wholly  erroneous,  and 
misled  the  jury.  The  verdict  must  be  set  aside, 
the  judgment  reversed,  and  the  case  remanded 
to  the  Corporation  Courtof  the  city  of  Lynch- 
burg for  a  new  trial. 

Judgment  reversed. 

Widow's  Right  to  Priority  in  Respect  of 
Legaoies. 

It  is  quite  right  that  a  man  should  provide  for 
his  wife  ;  but  there  would  seem  to  be  no  reason 
why,  when  his  estate  proves  to  be  much  smaller 
than  the  testator  expected,  he  should  be  pre- 
sumed to  wish  that  his  wife  should  take  her 
legacy  without  any  abatement,  whilst  the  other 
legatees,  possibly  children  have  a  deduction 
made  from  theirs.  Vice  Chancellor  Malins  is 
responsible  for  having  given  this  preference  to 
the  widow  of  the  testator  in  In  re  Hardy  ;  Wells 
V.  Borwick,  60  Law  J.  Rep.,  Chanc.  241 ;  L.  R. 
17  Chan.  Div.,  798,  and  for  having  neglected,  or 
rather  practically  overruled,  Lord  Hardwicke's 
decision  in  Blower  v.  Morrett,  2  Ves.  Sen., 
419. 

Two  learned  judges  have  preferred  to  follow 
the  Lgrd  Chancellor's  opinion  in  the  two 
recent  cases  of  Cazenove  v.  Cazenove,  61  L. 
T.  Rep.,  N.  S.,  115,  and  le  re  Schweder; 
Oppenheim  v.  Schweder,  60  Law  J.  Rep.  Chanc, 
656.  In  the  case  before  Lord  Hardwicke  the 
legacy  was  to  be  paid  to  the  testator's  widow 
immediately  after  his  decease  out  of  the  first 
money  belonging  to  him  that  should  be  got  in 
after  his  death.  His  lordship  was  of  opinion 
that  that  direction  only  related  to  the  time  of 
payment. 

**  He  directs  that,  whereas  the  general  rule  of 
law  is  that  legacies  should  not  be  paid  until  a 
year,  this  should  be  paid  immediately.  The 
consequence  ia,  that  if  it  is  not  then  paid,  it 
should  carry  interest  immediately,  which  is 
always  considered  as  a  compensation  for  delay 
of  payment,  and  puts  her  in  the  same  condi- 
tion as  if  it  was  paid."  In  In  re  Hardy  the 
gift  was  to  the  wife  to  be  paid  to  her  immedi- 
ately after  his  decease.  The  Vice  Chancellor 
said  that,  with  the  greatest  respect  to  Lord 
Hardwicke,  he  dissented  from  his  decision,  and 
would  not  follow  it  unless  compelled  by  the 
Court  of  Appeal. 

Vice  Chancellor  Malins  may  have  systemati- 
cally disregarded  Blower  v.  Morret  when 
similar  questions  came  before  him,  but  Mr. 
Justice  Kekewich  did  not  see  his  way  to  do  so 
and  held  that  a  legacy  of  £1,000  to  be  paid  to 
his    widow   immediately   after   the   testator's 
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death  for  her  immediate  wants  must  abate  with 
the  others  legacies. 

Mr.  Jostice  Chitty  in  In  re  Schweder,  where 
the  legacy  was  to  the  testator's  wife,  *'  to  enable 
her  to  provide  and  famish  a  suitable  home  and 
to  defray  any  other  expenses,"  and  was  io  be 
paid  to  her  within  three  months  of  his  death, 
decided  against  the  widow's  priority.  In  spite 
of  the  Vice  Chancellor's  view,  Blower  v.  Mor- 
ret  is  therefore  still  law,  and  likely  to  remain 
BO.  If  given  in  lieu  of  dower  apparently  the 
widow  can  claim  priority^  as  she  has  in  that 
case,  so  to  speak,  purchased  the  legacy.—I/on- 
don  Law  Journal. 


^  Professional  Caution. 

In  English  novels  there  is  no  more  clearly 
defined  typical  character  than  the  family  solici- 
tor. He  is  probably  the  most  old-maidish 
person  of  fiction,  somberly  clad,  patient,  punc- 
tilious and  cautious.  That  such  type  of 
character  is  a  natural  fVait  of  a  legal  environ- 
-ment  is  shown  by  the  tendency  to  to  evolve 
specimens  of.it  in  the  larger  cities  of  America. 
With  minor  variations  upon  the  family  pattern 
produced  by  our  different  social  system,  Ameri- 
can cousins  of  Mr.  Tulkinghom  are  frequently 
met  with  nowdays  in  New  York  and  Boston. 

It  is  inevitable  that  lawyers  should  be  con- 
stitutionally conservative  and  cautious.  The 
whole  genius  of  the  law  is  historical.  Law- 
yers are  constantly  engaged  in  applying  to 
new  facts  as  they  arise  rules  of  action  which 
are  actually  behind  the  times.  Law  reform 
does,  of  course,  make  constant  progress,  but 
it  never  keeps  pace  with  the  advanced  thought 
of  the  age,  and  is  apt  to  be  somewhat  behind 
the  demands  of  the  average  thought  of  the  age. 
The  practical  work  of  the  profession  almost 
unavoidably  tends  to  an  abnormal  develop- 
ment of  the  bump  of  caution.  Lawyers  are 
always  endeavoring  to  guard  against  imaginary 
perils  and  unseen  foes.  In  conveyancing,  for 
instance,  the  inquiry  is,  what  has  been  over- 
looked which  some  more  astute  or  more  finical 
attorney  will  hereafter  bring  up  against  the 
title.  In  litigated  business,  there  is  the  advan- 
tage that  one  has  a  personal  adversary  who 
must  present  a  tangible  plea,  but  even  here  a 
lawyer  can  never  tell  on  going  into  a  trial  what 
startling  suprises  the  other  side  has  kindly 
prepared  to  vary  the  dull  monotony  of  his  life 
or  how  far  his  client  has  kept  crucial  little 
pieces  of  evidence  in  the  background,  only  to 
have  them  drawn  out  painftiUy  but  with  great 
effect  by  his  learned  opponent.    There  is  neces- 


sarily such  a  large  prudential  element  in  pro- 
fessional life  that,  with  many  practitoners  as 
they  grow  older  and  fixed  in  habits,  caaMon 
becomes  a  disease.  It  has  often  been  char|^ 
that  lawyers  as  a  class  are  cowardly  even  with 
regard  to  agitating  reforms  peculiarly  affecting 
their  own  interests. 

While  there  is  no  calling  less  adapted  to  hot^ 
spur  temi>erament8  than  the  law,  and  while  a 
certain  kind  of  success  may  be  gained  by 
following  routine  faithfhlly  and  carrying  pru- 
dence to  the  point  of  cowardice,  yet  at  the  bar, 
as  in  every  ottier  field,  the  real  triumphs  are 
won  by  boldness  and  originality.  In  the  man- 
agement of  trials  the  extremely  cautioos 
men  are  those  who  generally  have  excellent 
excuses  for  not  winning  verdicts.  In  conduct- 
ing a  case  before  a  jury  an  excellent  motto 
may  be  found  in  the  ancient  saying : 

**Be  bold,  be  bold,  be  bold,  be  not  too 
bold.'^ 

Reckless  assurance  and  a  disposition  to  dom- 
ineer over  rather  than  reason  with  the  jury  are, 
of  course,  suicidal.  But  all  the  world  loves 
and  respects,  and  is  inclined  to  side  with 
a  modestly  brave  man. 

In  practice  the  principal  field  for  heroic 
treatment  is  offered  by  the  weak  points  of 
one's  own  case.  How  much  better  to  contrive 
to  have  your  client  voluntarily  tell  the  truth 
about  some  damaging  feature  which  must 
come  out,  than  to  have  it  drawn  from  him 
piecemeal  on  cross-examination  with  the  addi- 
tional stigma  of  attempted  concealment  I  Pub- 
lic sentiment  will  always  condone  much  in  a 
man  who  owns  up  to  sins  and  professes  to  re- 
gret them.  It  is  of  the  utmost  importance, 
therefore,  to  get  the  benefit  of  such  attitude  on 
the  part  of  the  jury ;  and  a  case  involving 
features  which  one  of  the  parties  is  or  ought  to 
be  ashamed  of  should  never  be  handled  in  a 
timid  or  halting  manner. 

One  of  the  most  notable  instances  of  success- 
Ail  boldness  at  nisi  prius  that  ever  came  to  our 
knowledge  occurred  on  a  trial  where  one  of  the 
parties  had  told  a  straight  enough  story  on  his 
direct,  but  was  so  badly  riddled  on  cross-exam- 
ipation  that  the  jury  would  have  been  obliged 
to  conclude  he  was  either  a  knave  or  a  fooL 
There  was  other  evidence  in  the  case  sufficient 
to  support  a  verdict,  and  his  counsel  on  redi- 
rect set  himself  to  neutralizing  the  bad  effect  of 
the  plaintiff's  own  testimony  and  appearanca 
This  the  learned  gentleman  did  by  making  his 
client  out  the  most  extraordinary  fool  in  Chris- 
tendom. With  rare  tact,  so  as  not  to  let  the 
jury  take  the  cue,  he  twisted  and  turned  the 
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poor  victdm  on  the  rack,  causing  him  to  contra- 
diot  and  stoltiiy  himself  in  numberless  points, 
the  lawyer  meanwhile  simulating  impatienoe 
at  client's  stupidity.  Probably  he  made  use  of 
private  knowledge  of  the  mental  make-up  of 
the  witness,  thus  being  enabled  the  more  effect- 
oally  to  oonfdse  him.  The  most  ludicrous  fea- 
ture of  the  performance  was  that  the  client  was 
finally  worked  up  to  such  a  pitch  of  wrath  that 
it  seemed  not  improbable  he  would  thrash  his 
own  lawyer  "  after  school.''  He  cooled  down 
when  the  verdict  in  his  fkyor  was  announced, 
hot  it  is  safe  to  say  that  he  has  never  to  this 
day  adequately  appreciated  the  services  ren- 
dered him  in  Uiat  litigation.— A^eii;  York  Law 
Journal 

»•«•►-•- 

Damages  for  Reftisal  to  Oaah  Oheck. 

In  Schaffner  v.  Ehrmann,  decided  in  the 
Sopreme  Court  of  Illinois,  in  October,  1891,  it 
was  held  that  a  banker  reflising  to  cash  a  check, 
drawn  by  one  of  his  depositors  who  has  suffic- 
ient ftmdson  deposit  to  meet  the  same,  is  liable 
in  snbstantaal  damages,  though  the  failure  to 
honor  the  check  occurred  through  a  mistake 
and  there  is  no  proof  of  malice  or  special  dam- 
age. Saoh  action  is  by  the  authorities  simi- 
lated  to  one  for  slander.  The  opinion  is  prin  ted 
in  fall  in  28  N.  E.  Rep.,  917.  The  court  said  in 
part: 

"  We  are  of  the  opinion  that  the  conclusion 
in  that  case  was  reached  by  proper  reasoning. 
It  is  well  understood  that  in  an  action  of  slander 
by  a  person  for  the  speaking  of  slanderous 
words  of  him  in  the  way  of  his  trade  the  fact 
that  he  is  a  trader  takes  the  place  of  special 
^Amages.  To  return  a  check  marked  *  refused 
tor  want  of  ftinds,'  to  the  holder,  especially 
tluroQgh  a  clearing  house,  certainly  tends  to 
bring  the  drawer  of  that  check  into  disrepute 
SB  a  person  engaged  in  mercantile  business ; 
and  it  needs  no  argument  to  show  that  a  single 
Kfasidof  that  kind  might  often,  and  frequently 
does,  bring  ruin  upon  a  business  man  ;  and  yet 
it  is  no  more  possible  in  either  case  to  prove 
special  or  actual  damages  than  it  is  for  one 
<^i^Arged  with  the  commission  of  a  crime  to  show 
specifically  in  what  manner  he  has  been  injured. 
It  is  said,  however,  that  in  an  action  of  slander 
^  recovery  is  had  because  of  slanderous 
words  spoken  maliciously,  and  here  it  is  said 
there  was  no  malice  whatever.  While  is  true 
that  in  slander,  malice  is  the  gist  of  the  action, 
yet  Ihe  term  'malice'  is  always  used  in  such 
eases  in  a  legal  sense.  As  was  said  by  Bayley, 
J*)  in  Bronwige  v.  Prosser,  4  Bam.  &  C,  247, 


which  was  an  action  for  slander  of  a  bank,  the 
words  being,  in  substance,  that  it  had  stopped 
payment,  '  malice,'  in  common  acceptation, 
means  ill-will  against  a  person,  but  in  its  legal 
sense  it  means  a  wrongful  act,  done  intention- 
ally, without  just  cause  or  excuse.  And  if  I 
traduce  a  man,  whether  I  know  him  or  not,  and 
whether  I  intend  to  do  him  injury  or  not,  I 
apprehend  the  law  considers  it  as  done  of 
malice,  because  it  is  wrongftil  ai^d  intentional. 
It  equally  works  an  injury  whether  I  mean  to 
produce  an  injury  or  not ;  and  if  I  had  no  legal 
excuse  for  the  slander,  why  is  he  not  to  have  a 
remedy  against  me  for  the  injury  it  produces? 
So  here  the  bank  wrongfully  reflised  to  pay  the 
checks  of  the  appellee.  That  refusal  was  in- 
tentional, and  without  just  excuse.  There  was, 
therefore,  all  the  elements  of  legal  malice, 
although  there  might  have  been  no  intention  to 
injure  the  appellee.  See  Starkie,  Sland,  &  Lib., 
191 ;  Com.  v.  Bonner,  9  Mete.  Mass.,  412.  We 
cannot  say  that  the  damages  allowed  in  this 
case  were  excessive,  under  all  the  circum- 
stances proven.  The  judgment  of  the  appellate 
court  will  be  affirmed." 


Unolaimed  Money. 


The  immense  sums  of  money,  belonging  to 
suitors  in  chancery  in  England,  which  remain 
unclaimed  can  scarcely  be  credited.  A  part  of 
the  surplus  interest — namely,  £100,000,  has  been 
applied  towards  the  erection  of  the  Royal 
Courts  of  Justice  in  London,  and  although, 
owing  to  an  increased  spirit  of  research,  large 
sums  have  been  withdrawn,  the  balance  is  still 
enormous.  The  Crown  received,  during  the 
year  1890,  over  £55,000  by  reason  of  estates  re- 
verting to  it.  The  unclaimed  dividends  upon 
Colonial  stocks  amounted  to  £150,000,  and  the 
unclaimed  naval  prize  money  to  £257,000. 

A  recent  advertisement  calls  for  the  repre- 
sentatives of  owners  of  shares  in  the  West  New 
Jersey  Society,  no  dividends  having  been  paid 
upon  the  shares  since  the  year  1692,  nearly  two 
centuries.  Should  descendants  of  those  original 
shareholders  ever  be  discovered,  or  discover 
themselves,  their  windfall  will  be  something 
very  large.  In  an  action  a  few  years  since,  the 
plaintiff,  the  descendant  of  an  original  stock- 
holder in  the  defendant  company,  made  out  his 
claim  to  £100  of  stock,  which  with  accrued 
dividends  since  the  year  1760  amounted  to 
£3,600. — Canhda  Law  Journal, 
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Libel  and  Slander—Damagres. 

Where  the  proprietor  of  a  newspaper  pub- 
lishes, without  inquiry  as  to  ito  authenticity,  an 
item  firom  a  news  agency,  falsely  stating  that  a 
certain  named  man  and  woman  of  high  respect- 
ability have  eloped,  that  the  intimacy  between 
them  had  for  some  time  excited  comment,  etc., 
he  is  guilty  of  reprehenslhle  negligence,  and 
though  not  guilty  of  malice  the  jury  may,  in  an 
action  against  him  for  libel  and  slander,  award 
punitive  or  exemplary  damages.    The  publica- 
tion of  the  article  was  not  prompted  by  Any 
personal   malice  toward  the  plaintiff  or   the 
other  persons  mentioned.    But  the  defendant 
was  guilty  of  reprehensible  negligence  in  pub- 
lishing it  without  making  any  effort  to  verify 
its  truth.    The  injury  to  the  reputation  of  the 
plaintiff  was  probably  insignificant,  but   the 
jury  undoubtedly  thought  that  a  newspaper 
manager  who  would  publish  such  an  article, 
one  in  which  the  good  name  of  a  decent  woman 
was  trailed  in  the  mire,  without  any  attempt  at 
independent  investigation  to  ascertain  whether 
it  was  true  or  false,  was  guilty  of  a  wanton  act, 
and  that  the  facts  warranted  such  a  terdict  as 
would  be  an  example  to  deter  other  newspaper 
managers  from  similar  conduct.    Reckless  in- 
difference to  the  rights  of  others  is  equivalent 
to  an  intentional  violation    of  them,  and  in 
actions  of  libel,  where  the  facts  show  the  pub- 
lication of  a  defamatory  article  without  any  ex- 
cusable motive,  and  without  any  attempt  to 
inquire  into  the  truth  of  the  facts  stated,  the 
jury  are  authorized,  for  the  sake  of  public  ex- 
ample, to  award  punitive  or  exemplary  dam- 
ages. 

The  present  verdict  ($4,000)  is  a  severe  one,  and 
if  it  had  been  for  a  less  amountr  would  have 
vindicated  the  plaintiff  and  sufficiently  punished 
the  defendant,  but  questions  of  damaj^es  belong 
peculiarly  to  the  jury,  and  the  cS)^  will  not 
set  aside  a  verdict,  simply  because ^^  may  be 
dissatisfied  with  the  amount  rendered.  U.  S. 
Circ  Ct.,  S.  D.  N.  Y.,  July  16,  1891.  Ri^herford 
V.  Morning  Journal  Assn.  Opinion  by  Wallace, 
J.    47  Fed.  Rep.,  487.  \\   ^  \ 

Judge— "You  say  your  father  died  from  a 
sudden  shock  to  his  system.  Was  he  an  elec- 
trician?" 

Prisoner—"  No.    He  fell  from  a  scaffold." 

Judge— "Oh,  a  bricklayer,  was -he?  Was  it 
his  own  fault?" 

Prisoner— "  I  think  it  was  the  sheriff  ^s  fault, 
your  Honor."— LcgraZ  Adviser. 


Oats. 

Cats  are  not  of  any  very  great  importance  in 
the  eye  of  the  law  in  this  part  of  the  nineteenth 
century.    In   studying  legal  history  we  find, 
about   the   beginning  of  the   tenth  century, 
Howel  Dda,  or  Howel  the  Good,  a  conspicuous 
king  in  South  Wale8,in  the  government  of  which 
he  succeeded  his  father  Cadell.    He  inherited 
from  his  mother,  Elen,  possessions  4n  Powis, 
and  his  influence  seems  to  have  been  powerftd 
throughout  North  Wales.    Percieving  the  laws 
and  customs  of  the  country  to  be  violated  with 
impunity,  he  summoned  the  archbishops,  bish- 
ops, nobles,  and  other  chosen  men  to  meet  at 
Y.  Ty.  G wyn  ar  Day  with  him .    After  spending 
all  Lent  in  prayer  and  fasting,  he  selected  from 
the  whole  assembly  twelve  of  the  most  experi- 
enced persons,  and  adding  to  their  number  a 
doctor  of  laws,  named  Blegywryard,  committed 
to  them  the  task  of  examining,  retaining,  ex- 
pounding, and  abrogating  the  laws.    The  work 
when  completed  was  sanctioned  by  Howel,  and 
duly  promulgated  ;  and  maledictions  were  pro- 
nounced on  those  who  did  not  observe  them  as 
they  were  set  forth,  unless  they  were  altered  by 
the  concurrence  of  the  country  and  the  lord. 
Wales  being  of  some  size,  before  long  local 
customs  arose,  somewhat  differing;  ideas  dif- 
fered, and  so  the  versions  of  the  laws.    Hence 
we  have  three  separate  codes— the  Venedotian, 
which  was  in  force  in  North  Wales ;  the  Dime- 
tian,  in  West  Wales,  and  the  Gwentian  in  the 
Diocese  of  Landav. 

The  provisions  in  these  codes  concerning 
cats  we  wish  to  relate. 

In  the  Venedotian  Code  (chap,  xi,  book  iii)  we 
find  :  1.  '*  Guerth  kenen  cath  ew  or  nos  y  ganer 
hyt  yny  agoro  y  lygeit  keinhaoc  ky freith,"  &c., 
which  being  interpreted. into  the  vulgar  tongue 
means,  "  the  worth  of  a  kitten  from  the  night  it 
is  kittened  until  it  shall  open  its  eyes,  is  a  legal 
penny  ;  and  from  that  time  until  it  shall  kill 
mice,  two  legal  pence ;  and  after  it  shall  kill 
mice,  four  legal  pence ;  and  so  it  shall  always 
remain." 

The  penny,  we  may  point  out,  was  by  the 
code,  the  value  of  a  lamb,  a  kid,  a  goose,  or  a 
hen  ;  a  cock  or  a  gander  was  worth  twopence ; 
a  sheep  or  a  goat,  fourpence.  "4.  The  teithi 
[or  qualities]  of  a  cat  are,  to  see,*  to  hear,  to 
kill  mice,  to  have  her  claws  entire,  to  rear  and 
not  to  devour  her  kittens ;  and  if  she  be  bought, 
and  be  deficient  in  any  one  of  these  teithi 
[qualities]  let  one  third  of  her  worth  be  re- 
turned." 
The  Dimetian  and  the  Gwentian  codes  (donbtr 
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kflB)  very  properly  draw  a  distinction  between 
oatB  and  cats.  The  former  says  (book  ii,  chap. 
xxxii)—to  save  the  proof-reader  we  will  only 
giye  the  English,—!.  '*  The  worth  of  a  cat  that 
is  killed  or  stolen,  its  head  is  to  be  put  down- 
ward npon  a  clean  even  floor,  with  its  tail 
lifted  npwards,  and  thus  suspended,  whilst 
wheat  is  poured  abont  it,  until  the  tip  of  its 
tail  is  covered ;  and  that  is  to  be  its  worth ;  if 
the  com  cannot  be  had,  a  milch  sheep,  with  her 
lamb  and  her  wool,  is  its  value ;  if  it  be  a  cat 
which  guards  the  King's  bam.  2.  The  worth 
<^  a  common  cat  is  four  legal  pence."  The 
Qwentine  Code  had  it  thus :  1.  Whoever  shall  kill 
a  cat  that  guards  a  house  and  a  bam  of  the  King, 
or  shall  take  it  stealthily,  it  is  to  be  held  with 
its  head  to  the  ground,  and  its  tail  up,  (capite 
deorsum  poeito,  et  cauda  sursum  erecta,)  the 
ground  being  swept,  and  then  clean  wheat  is  to 
be  poured  about  it,  until  the  tip  of  its  tail  be 
hidden,  and  that  is  its  worth.  2.  Another  cat 
is  four  legal  pence  in  value." 

The  attentive  student  will  observe  that 
neither  Howel  Dda  nor  his  legal  adviser  Blegy- 
wryd  made  any  provision  for  the  possible  case 
of  the  King  intrusting  his  granary  to  the  care  of 
a  Manx  cat 

According  to  the  Dimetian  Code,  '*  whoever 
Shan  sell  a  cat  is  to  answer  for  her  not  going  a 
caterwauling  every  moon,  and  that  she  devour 
not  her  kittens,  and  that  she  have  ears,  eyes, 
teeth,  and  nails,  and  is  a  good  mouser."  The 
Qwentian  version  says :  "  The  teithi  [qualities] 
of  a  oat  are,  that  it  be  perfect  of  ear,  perfect  of 
eye,  perfbct  of  teeth,  perfect  of  tail,  perfect  of 
daw,  and  without  maiks  of  fire,  and  that  it  kill 
mice  well,  and  that  it  shall  not  devour  its 
kittens,  and  that  it  be  not  caterwauling  on 
every  new  moon."  Manx  cats  are  ruled  out 
hare.  At  what  stage  of  the  moon's  waxing  do 
American  cats  chiefly  caterwaul?  The  vendors 
of  every  cat  in  our  neighborhood  would  be 
liable  ibr  breach  of  the  implied  warranty  as  to 
non^saterwauling  were  the  laws  of  Howel  the 
Qood  now  in  force.  Under  the  Gwentian  Code 
the  damages  for  breach  of  warranty  and  the 
legal  worth  of  the  cat  were  co-equaL 

One  cat  was  necessary  to  make  a  lawftil 
hamlet,  together  with  nine  buildings,  one 
pkmgh,  one  kiln,  one  churn,  and  one  bull,  and 
one  oock,  and  one  herdman  (Welsh  Laws,  book 
xiv,  chap,  xxziii). 

The  tail,  eyes,  and  life  of  a  cat  were  con- 
sidered of  equal  value  (Qwentian  Code,  book  ii, 
chap,  xxxix.).  The  milk  of  a  cat  was  deemed 
worthless,  and  no  satisfhction  had  to  be  made  J 


on  account  of  it  (Dimetian  Code,  book  ii,  chap, 
viii,).  If  a  cat  was  caught  mousing  in  a  flax- 
garden,  the  owner  had  to  pay  all  damages. 
When  a  husband  and  wife  separated,  the  goods 
and  chattels  were  carefully  divided,  and  the 
husband  took  the  cat,  if  there  was  but  one ;  if 
there  were  others,  the  wife  had  them  (Dimetian 
Code,  book  ii,  chap,  xxv  and  vviii). 

Cats  are  not  so  much  thought  of  in  these  days 
of  mouse' traps,  and  in  this  land  where  we  have 
no  king's  bams,  and  therefore  no  custos  horei 
regii.  In  fact,  it  has  been  decided  to  be  libellous 
in  Georgia  to  say  that  a  young  lady  said  that 
her  mamma  acted  like  a  cat,  purring  and  mew- 
ing, and  assuming  the  attitude  of  a  cat  in  the 
effort  to  catch  rate,  and  such  like  things.  Stew- 
art V.  Swift  Specific  Co.,  76  Ga..  280.  A  dosen 
years  or  more  agone  a  cat  figured  in  the  sheriff's 
court  at  Perth,  Scotland ;  the  cat  had  killed  the 
plaintiff's  carrier  pigeon  on  a  neighbor's  prem- 
ises. The  learned  sheriff  in  his  judgment  said  : 
'*  It  is  quite  legitimate  for  the  pursuer  (i.  e.,  the 
plaintiff,  not  the  cat)  to  keep  a  pigeon,  but  just 
as  much  so  for  the  defender  to  keep  a  cat  The 
latter  is  more  a  domestic  animal  than  the  pur- 
suer's bird.  But  there  are  no  obligations  on 
the  owner  of  a  cat  to  restrain  it  to  the  house. 
The  pursuer's  plea  is  that  the  natural  instinct 
of  the  feline  race  is  to  prey  upon  birds  as  well 
as  mice.  So  it  was  argued  that  the  owner  of 
the  cat  should  prevent  the  possibility  of  its 
coming  into  contact  with  its  fkvorite  sport.  But 
it  is  equally  true  that  the  owner  of  a  bird  should 
exercise  similar  precaution  to  prevent  it  coming 
within  the  range  of  a  hostile  race.  If  the  de- 
fender's cat  had  trespassed  into  the  pursuer's 
house  or  aviary  where  the  bird  was  secured, 
there  might  be  ground  for  finding  the  owner  of 
the  cat  liable  foi^tho  consequences  of  its  being 
at  large.  With  parity  of  reason,  had  the  bird 
intruded  itself  upon  the  territory  of  the  cat  and 
there  been  slain,  there  could  have  been  no  re- 
course, because  the  owner  of  the  bird  should 
have  prevented  its  escape.  In  the  present  case 
it  appears  that  both  the  quadruped  and  the 
winged  animal  were  in  trespass,  both  were  on 
neutral  territory,  being  the  green  of  a  neighbor- 
ing proprtetor.  It  was  the  doty  of  the  pursuer 
to  take  the  guardianship  of  the  bird  said  to  be 
so  valuable,  and  therefore  both  owners  are  in 
equal  blame,  and  the  case  must  be  viewed  as 
arising  from  natural  law,  for  which  neither 
owner  without  culpa  can  be  answerable.  The 
defender  having  at  first  not  sympathized  with 
the  loss  of  the  pursuer,  but  rather  put  him  at 
defiance,  and  forced  him  to  prove  that  it  was 
the  defender's  cat  who  slew  his  bird,  the  de- 
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fender  will  be  assoilzied  (acquitted)  but  without 
costs.    Webb  v.  McFeat,  22  Jour,  of  Jur.,  669. 

Another  Scotch  judge  has  recently  decided 
that  a  man  who  sets  a  dog  to  chase  a  cat  in  a 
public  street  acts  negligently  and  without  due 
care  for  passers-by,  and  is  liable  in  damages  for 
injuries  to  a  child  knocked  down  by  the  excited 
dog.    44  A.  L.  J.,  20. 

Once  upon  a  time  an  old  lady  who  lived  by 
herself  kept  a  multitude  of  cats ;  these  she  pro- 
vided with  regular  meals,  and  furnished  them 
daily  with  plates  and  napkins.  She  died,  and  it 
was  held,  in  a  discussion  over  her  will,  thatsueh 
fancies  as  hers  were  no  certain  indications  of 
insanity.  Redfield  on  Wills,  i,  84.  The  will  of 
another  lady  who  died  in  London  about  sixty 
years  ago,  contained  the  following  bequests: 
**  I  bequeath  to  my  monkey,  my  dear  and  amus- 
ing Jacko,  the  sum  of  £10  sterling  per  annum, 
to  be  employed  for  his  sole  use  and  benefit ;  to 
my  faithfbl  dog  Shock  and  my  well-beloved  cat 
Tib,  a  pension  of  £5  sterling ;  and  I  desire  that 
in  case  of  the  death  of  either  of  the  three,  the 
lapsed  pension  is  to  pass  to  the  other  two,  be- 
tween whom  it  is  to  be  equally  divided."  The 
bequests  were  not  set  aside.  Proffatt,  Curios- 
ities and  Law  of  Wills,  78.  In  modern  Egypt 
fUnds  have  been  bequeathed  for  the  support  of 
cats,  in  compliance  with  which  these  animals 
are  daily  fed  in  Cairo  at  the  Cadi's  court  and 
the  bazaar  of  Khan  Khaleel,  like  the  pigeons  in 
the  Square  of  St.  Mark's. 

**  Cats  "  should  certainly  end  with  tails ;  and 
behold,  is  there  not  a  fitting  tale  at  page  506  of 
the  first  volume  of  this  **  useless  but  entertain- 
ing magazine  for  lawyers"? — By  R,  Vashon 
Rogers,  in  Green  Bag, 


THE   COURTS. 


Supreme  Conrt  of  the  District  of  Columbia. 
IN  EQUITY— New    Suits. 


13629.  B.  L.  Walker  et  ux.  v.  Alvenia  Osborne 
et  al.  To  sell  real  estate.  Com.  sol.,  Leo. 
Simmons. 

13630.  Anna  Doyle  v.  Jacob  D.  Doyle.  For 
divorce.  Com.  sols.,  P.  B.  Thompson,  jr.,  and 
J.  M,  Vale. 

December  30. 

13631.  Maria  L.  Davidson  v.  T.  L.  Davidson  et 
al.  For  specific  performance.  Com.  sol.,  W.  P. 
Williamson. 

13632.  E.  B.  Bruce  et  al.  v.  G.  B.  Mickum  et 
al.  To  annul  assignment  Com.  sol.,  F.  P.  B. 
Sands. 


13633.  Mary  A.  Sanford  et  al.  v.  C.  V.  N. 
Callan  et  al.  To  substitute  trustee.  Com.  sol., 
Peleg  E.  Dye. 

13634.  Jno.  M,  Lackey.  To  change  name. 
Com.  sol..  Job  Barnard. 

13636.  Lydia  Henry,  alleged  lunatic.  Upon 
petition  of  Commissioners  I).  C.  De  lunatico 
mquirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

13636.  Rebecca  Buller,  alleged  lunatic  Upon 
petition  of  Commissioners  D.  C.  De  lunatico 
inquirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

December  31,  1891. 

13637.  Jas.  S.  Edwards  et  al.,  trustees  of  Saml. 
Norment,  deceased,  v.  Jos.  Baldwin  et  al.  For 
conveyance.    Defts.  sol.,  M.  Ashford. 

January  4,  1892. 

13638.  The  National  Bank  oi*  JefTerson,  Texas, 
V.  James  H.  Coster.  For  injunction.  Com.  sols.. 
Van  H.  Manning  and  Duane  £.  Fox. 

13639.  Josephine  Stewart  et  al.  v.  Chas.  F. 
Woods  et  al.  To  vacate  sale,  pt.  lot  13,  sq.  164, 
and  for  injunction.    Com.  sol.,  J.  H.  Smith. 

13640.  Frances  Pierchynski  v.  Andrew  Pier- 
chynski.  'For  divorce.  Defts.  sol.,  Jno.  A. 
Clarke. 

January  6. 

13641.  Aaron  Straus  v.  Travis  Glascoe  et  al. 
Judgment  creditor's  bill.  Com.  sol.,  D.  S. 
Mackall. 

January  6. 
13642:  Wm.  Saflford,    alleged  lunatic.     Upnon 
petition  of  Commissioners  D.  C.    De  lunatico 
inquirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

13643.  Wm.  Wright  v.  Jno.  C.  Ingersoll.  For 
receiver.    Com.  scJls.,  McDonald,  Bright  &  Fay. 


AT    LAW— New  Suits. 


December  23. 

32470.  Thomas  Reddington  v.  H.  W.  Andrews. 
Account,  f  192. 00.    Plflfs.  atty.,  E.  B.  Hay. 

December  24. 

32471.  W.  E.  Matthews  v.  Whitfield  Jackson 
et  al.    Note,  $600.    Plffs.  atty.,  C.  G.  Berryman. 

December  26 

32472.  R.  J.  Allen  et  al.  v.  R  E.  Hudson. 
Account,  $153.60.  Plffs.  attys.,  J.  A.  Barthel 
and  A.  H.  Bell. 

December  28. 

32473.  O.  M.  Bryant  v.  Thos.  W.  Widdicombe. 
Judgment  of  Justice  Strider,  f60.60. 

32474.  Jno.  A.  Baker  v.  Thomas  W.  Widdi- 
combe.   Judgment  of  Justice  Taylor,  $33.20. 

32476.  M.  McDevitt  v.  N.  Schlegel.  Replevin. 
Plffs.  atty.,  E.  R.  D.  Mayne. 

32476.  R.  T.  Mann  v.  Phil.  Corder.  Account, 
f67.22.    Plffs.  attys.,  Ralston  &  Siddons. 

32477.  The  Supplee  Hardware  Co.  v.  The  Col- 
umbia Guano  and  Phosphate  Co.  Account,  $201. 
Plffs.  attys.,  Garnett  &  Mackall. 

IDecembfir  20 

32478.  I.  Kauffman  &  Co.  v.  M.  Alexander. 
Account,  $282.75.    Plffs.  atty.,  W.  H.  Sholes. 
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32479.  Libbev,  Bittioger  &  MiUer  v.  Julian  W. 
Deane et ox.  Kote,  fl.loa.lO.  PlfRs.  atty.,  Wm. 
F.  Mattinfi^y. 

December  31. 

33480.  Frederick  Fnnston  v.  Antoinette  R. 
Perlle.  Damages,  |10,000.  .  Plffls.  atty.,  Geo.  K. 
French. 

32481.  Oscar  M.  Bryant  v.  T.  W.  Widdicombe. 
Judgment  of  Justice  Strider,  |70.74. 

January  2,  1892. 

32482.  W.B.Moee6&  Son  V.Whitman  Dunbar. 
Notes,  (292.19.    PIfib.  attys.,  Cole  &  Cole. 

38483.  R.  F.  HiU  v.  Edward  B.  Moon.  Note, 
tt31.13.    PlfRs.  attys.,  A.  H.  Garland  and  H.  J. 

82484.  W.  C.  Dodge  v.  The  District  of  Colum- 
bis.  Damages,  |2,000.  Plfb.  attys.,  Cook  & 
SoUierland. 

January  4. 

32485.  The  administrators  of  Jas.  Keith  Ed- 
wards V.  Henry  D.  Cooke.  Account,  |1,375. 
PUb.  attys.,  Edwards  &  Barnard. 


£egal  Notices. 


This  Is  to  (^ive  Notice 

That  the  ambecribcr,  of  the   District  of  Colombia,  has 
obtained  fW)m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  buaineee, 
Letten>  of  Administration  on  the  personal  estate  of  JOHN 
HOOVER,  late  of  the  District  of  Columbia,  deceased. 
t     All  persons  bavine  claims  against  the  said  deceased  are 
I  hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
I  of,  to  the  subscriber,  on  or  before  the  81st  day  of  December 
,  next;   they  may  otherwise  by  law  be  excluded  ftrom  all 
,  benefit  of  the  said  estate. 

I     Given  under  my  hand  this  SUt  day  of  December,  1891. 

ARTHUR  A.  BIRNEY, 
I  468  Louisiana  ave. 


£egal  Kotitea. 


Rule  of  Ck>urt. 

RuLh20.  «  •  •  •  Heret^fler  aU  noHoea  uhich  retate  to 
froeeeding9  in  the  Supreme  Court  of  the  DUtriet  of  Oohtmbia, 
the  pmbUeatUm  of  tchieh  is  required  by  law  or  by  ruiee  oj 
Aicrt,  or  by  any  order  of  Courts  ehall  be  pubUehed  in  Thb 
WASHDiQTOir  Law  Rbportbb,  during  the  time  required  by 
<■»,  in  addition  to  any  other  papers  which  may  be  soedaUy 
ordered  or  which  may  be  eeleeted  by  the  parties. 

PIR9T  IM9ERXIOM. 

M  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA,' 

CMtliM  C«cUla  ColeiiMin,    ] 

andFftm^E.RIchardt         no.  18.471.    Eq.Doc.82. 
Mtian^  Weteter  Richards.  I 

Joseph  J.  Darlington  and  W.  Woodville  Plemming,  the 
traatees  in  the  above  entitled  cause,  having  reported  to  the 
Court  that  they  have  sold  the  real  estate  in  these  proceed- 
ings described,  being  original  lot  numbered  six  (6;  in  square 
vomtiered  seven  hundred  and  forty-two.  (742),  the  north- 
wntem  portion  of  said  lot  to  Christine  Cecilia  Coleman  for 
eighteen  hundred  and  tweniy-five  (f  i  ,825)  dollars ;  the  south- 
west portion  to  Francis  E.  Richards  for  eighteen  hundred 
sad  twenty-five  (fl,82S)  dollars,  and  the  eastern  portion  of 
•sSd  lot  nx  (6)  to  Jefferson  B.  Cralle  for  two  thousand  and 
fifty-three  ($2,058)  dollars,  making  a  total  of  five  thouwnd 
aeveu  hundred  and  fifty-three  (|5,763)  dollars :  It  is  by  the 
Ooort,  this  4th  day  of  January,  1892,  ordered  that  said  sale 
be  ratified  and  confirmed  unless  cause  be  shown  on  or  before 
thirty  days  after  the  date  thereof. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  for  three  successive  weeks  prior  to  the 
expiration  of  said  thirty  days. 

A.  B.  HAONER.  Justice. 

A  true  copy.    T^«t :  J.  R.  Young,  Clerk. 

1  By  M.  A.  Clancy.  Asst.  aerk. 

IFOed  January  4, 1892.    J.  R.  Young.  Clerk.] 

This  is  to  Glre  Netic«~ 

Thai  the  subecriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
bolding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  GEO  RUE 
WHTTB,  faUe  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
bersby  warned  to  eimbit  the  same  with  the  vouchers  there- 
of^ to  the  subscriber,  on  or  before  the  dOth  day  of  December 
next: they  may  otherwise  by  law  be  excluded  ftrom  all 
benefit  ofthe  said  estate. 

Given  under  my  hand  this  30th  day  of  December,  1891. 
JOHN  C.  HEALD, 

900FSt.n.w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  January,  1892. 

J.  Henry  Hentz  Sr.  et  al. )  • 

vs.  y  No.  18.506.    Docket  33. 

Alice  K.SeHgtonetal.  ) 

On  motion  of  the  complainants  by  Thomas  M.  Fields,  ti^eb 
solicitor,  it  is  ordered  that  the  reepondents.  THB  UNITED 
SECURITY  LIFE  INSURANCE  AND  TRUST  COMPANY 
of  Pennsylvania,  and  CONSTANllNE  H.  WILLIAMSON, 
trustee,  cause  their  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day,  occurring  forty  days  after  this  day: 
otherwise  this  cause  will  be  proceeded  with  as  in  case  of 
defhult.  .  „ 

The  object  of  this  suit  is  to  administer  the  estate  of  Hei^ 
man  A.  Selkraon,  deceased,  and  to  sell  lot  166  and  part  of 
lot  168  inBealPs  addition  to  Georgetown ;  subdivision  lot 
86  in  Square  828,  and  land  in  Johnson  County,  Kentucky,  to 
pay  the  debts  of  said  deceased. 

A  summons  duly  issued  to  the  said  respondents  was  re- 
turned •*  not  to  be  fbund,"  on  December  1, 1891. 

By  the  Court.  A.  B.  HAQNBB,  Asso.  Justwe. 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

1  By  M.  A.  Clancy.  Asst.  Clerk. 

IM  THE  SUPREME  COURT^THE  OISTRICTOF  COLUMBIA. 
The  6th  day  of  January,  1892. 
J.HenryHentz,Sr.,0taL| 

Alice  K.  Selnison  et  al.  J 

On  motion  of  the  complainants,  by  Thomas  M.  Fields, 
their  solicitor,  it  is  ordered  that  the  respondents,  THE 
UNITED  SECURITY  LIFE  INSURANCE  AND  TRUST 
COMPANY  oi  Pennsylvania,  and  CON8TANTINE  H. 
WILLIAMSON,  trustee,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring 
forty  days  after  this  day;  otberwite  this  cause  will  be 
proceeded  with  as  in  cshe  of  default. 

The  object  of  this  suit  is  to  administer  the  estate  of  Her- 
man A.  Seligson,  deceased,  and  to  sell  lot  100  in  GrolTs 
eubdivifdon  of  square  190,  topav  the  debts  of  said  deceased. 

A  summons  duly  issued  to  tne  said  respondents  was  re- 
turned "  not  to  te  found,*'  on  December  1, 1891. 

By  the  Court.  A.  B.  HAONER. 

A  true  copy.    Test  :  J.  R.  Young,  Clerk. 

1  By  M.  A.  Clancy,  Asst.  Clerk. 

IN  TilE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  January,  1892. 

The  Washington  Loan  and  Trust  Co. 

vs. 

Thomas  V.  Hammond  et  al. 


No.  18,606.    Docket  38. 


[  No.  18,583.    Eq.  Doc.  88. 


On  motion  of  the  plaintiff,  by  Mr.  John  B.  Larner,  its 
solicitors,  it  is  ordered  that  tne  defendants,  WILLIAM 
McCALLUM,  A  ONES  McCALLUM.  and  the  unknown 
iheiis  of  ANDREW  McCALLUM.  deceased,  cause  their  ap- 
pearance to  be  entered  bcrein  on  or  l>efore  the  first  rule-day 
occulting  forty  days  after  this  dav;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  ol  default. 

The  object  of  this  suit  is  to  declare  a  certain  deed  in  fee 
simple  to  part  of  lot  37  in  Susan  K.  Cunningham's  subdivi- 
sion of  lots  in  square  99,  Washington,  D.  C,  firom  the 
said  defendant  Hammond  to  said  Andrew  McCallum,  de- 
ceased, a  ^mortgage,  and  for  sale  of  said  property  for  pay- 
ment thereof. 

Said  notice  to  be  publishetl  once  a  week  for  each  of 
four  successive  weelcs  in  The  Washington  Law  Reporter  and 
The  Evening  Star  and  New  York  Herald. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Teat :  J.  R.  Young,  Clerk,  Ac. 

1— 4t.  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  January  6, 1892.   J.  R.  Young,  Clerk.] 
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£egal  Notices. 


Equity,  18,507.    Docket  88. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
J.  Henry  Hentz,Sr.,etal. ) 
vs.  { 

Alice  K.  Seliflson  et  al.    3 

It  appearing  to  the  court  that  summonses  were  issued  in 
this  cause  to  the  respondentfi,  Hugh  Nelson,  trustee,  and 
Rose  B.  Ickis,  and  that  the  same  were  duly  returned  **  not 
to  be  found,"  on  December  1, 1891 ;  and  that  said  respondents 
have  neither  appeared  nor  answered  therein :  It  is,  by  the 
Court,  this  6th  day  of  January.  A.  D.  1892,  upon  motion  of 
Thomas  M.  Fields,  solicitor  for  complainanU,  ordered  that 
the  said  respondents  cause  their  appearance  to  be  entiered 
herein  on  or  before  the  next  rule-day  occurring  forty  days 
after  this  date ;  otherwise  this  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  administer  the  estate  of  Her- 
mann A.  Seligson,  deceased  and  to  sell  lota  125  and  126  in 
Brown's  subdivision  of  Mount  Pleasant  to  pay  the  debts 
of  said  deceased. 

By  the  Court.  ,  A.  B.  HAGNER. 

True  copy.    Test :     /        J.  R.  Young,  Clerk. 
1  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of   January,  1892. 
Edward  T.  Mathews  et  al..  Trustees, 

▼8. 

Rachel  B.  Mathews  et  al. 


In  Equity.    No.  13,628. 


On  motion  of  the  complainants,  by  Mr.  W.  Mosby 
Williams,  their  solicitor,  it  is  ordered  that  the  defendant, 
RACHEL  B.  MATHEWS,  CHARLES  S.  MATHEWS, 
MINNIE  M.  MATHEWS,  CHARLES  W.  HAYES,  SOPHIA 
S.  CHAPPELL.  WILLIAM  CHAPPELL,  LOUISA  C.  POLK, 
TRUSTEN  POLK,  ELIZA  A.  MAPHEWS,  CHARLES  A. 
MATHEWS,  MARY  D.  M.  MATHEWS,  ANDREW  S. 
MATHEWS,  WILLIAM  B.  MATHEWS,  GEORGE  W. 
MATHEWS.  ABBIE  C.  MATHEWS,  MARY  C.  MATHEWS. 
LAURA  MANDEVILLE  and  HENRY  C.  MANDEVILLE, 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  for  sale  to 
rmake  partition  of  original  lot  numbered  three  (3)  in 
square  numbered  four  hundred  and  eighty-eight  (488)  in 
the  city  of  Washington,  District  of  Columbia,  of  which 
William  Penrose  Mathews,  the  elder,  died  seized  as  alleged 
in  the  bin. 

A.  B.  HAGNER,  Justice. 

A  true  copy:    Test ;  J.  R.  Young,  Clerk. 

1  By  M.  A.  Clancy,  Asst.  Clerk. 

[Piled  January  7, 1892.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

John  Van  Ness  Philip) 

vs.  VNo.  18,317.    In  Equity. 

Eliza  W.  Philip  et  al.   i 

Charles  Worthington,  trustee  In  the  above  entitled  cause, 
having  reported  the  sale  by  him  of  part  of  square  numbered 
five  hundred  and  ninety- five  in  the  city  of  Washington, 
District  of  Columbia,  contained  within  the  following  metes 
and  bounds,  to  wit :  Beginning  for  the  same  at  a  point  one 
hundred  and  twenty-seven  feet  six  and  one-half  inches 
south,  on  the  east  line  of  said  square,  fVom  the  north  east 
corner  thereof,  and  running  thence  west  and  parallel  with 
the  north  line  of  said  square  one  hundred  and  seventy-two 
feet;  thence  south  one  hundred  and  sixty-two  feet  three 
and  one-half  inches  to  the  south  line  of  said  square ;  thence 
on  said  south  line  east  one-hundred  and  one  feet  one  inch 
to  the  south  east  line  of  said  square;  thence  on  said  souSi 
east  line  north  east  to  the  east  line  of  said  square  and 
thence  in  a  straight  Iii»e  north  to  the  beginning,  to  Samuel 
Bensinger  at  and  for  the  sum  of  five  thousand  seven  hun- 
dred and  sixty-seven  dollars  and  sixty  cents ;  it  is  by  the 
Court  this  4th  day  of  January,  A.  D.  1892,  ordered  that  said 
sale  be  finally  ratified  and  confirmed  unless  cause  to  the 
contrary  be  shown  on  or  before  the  4th  day  of  February, 
A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  for  three  successive  weekH  prior  to 
aaidday. 

A.  B.  HAGNER,  Justice. 

True  copy.    Test :  J.  R.  Young,  Clerk. 

1  By  L.  P.  Willkims,  Aset.  Clerk. 

[Filed  January  4, 1892:  J.  R.  Young.  Clerk.] 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA.     - 

John  F.  Vogt  et  aL    ) 

vs.  }- Equity.    No.  18,312. 

Wilbur  J.  Allen  et  al.  i 

Edward  H.  Thomas  and  Henry  F.  Beh,  the  inistees 
appointed  in  this  cause,  having  reported  heretofore  to  the 
Court  that  they  have  sold  the  real  estate  in  said  cause,  being 
part  lot  2,  square  527,  to  Louis  Berni^n  for  $2,660,  it  la  bv  the 
Court,  this  6th  day  of  January,  A.  D.  1892,  in  lien  of  ih» 
former  order  nisi,  ordered :  that  said  sale  be  ratified  and 
confirmed  unless  cause  to  the  contrary  thereof  be  shown  on 
or  before  the  2d  day  of  Februarv,  A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
each  of  three  successive  weeks  prior  to  said  last  mentioned 
day  in  the  Washington  LiEtw  Reporter. 

(Signed)    A.  B.  HAGNER. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

1  By  M.  A.  Clancy.  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6tb  4ay  of  January.  1891. 

Doris  Grupe, 
Plaintiir, 

Nettie  Orten'stein  et  al.. 
Defendanta. 

On  motion  of  the  plaintiff,  by  Mr.  E.  H.  Thomas,  their 
solicitor,  it  is  ordered  that  the  defendants,  NETTIE  OR- 
TENSTEIN,  HENRIETTA  R08ENST0CK.  MAX  MILLER, 
HERMAN  MILLER.  TONI  MILLER,  and  JACOB  BnLLER. 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day,  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  substitute  a  trustee  in  the 
place  of  Nehemiah  H.  Miller,  deceased,  trustee  named  in 
deed  of  trust  on  lots  1,  2, 19  and  20.  square  900,  Washington 
City,  District  of  Columbia. 

By  the  Court.       (Signed)  A.  B.  HAGNER.  Justice.  Ac 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

1  By  M.  A.  Clancy.  Asst.  Clerk. 


No.  18,622.    Docket  8S.    Equity. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Emma  B.  Morrlce,  Complainant,) 

vs.  ^No.  18,345.  In  Eq.  No.  82. 

Mary  Burdette  et  al..  Defendants. ) 

The  trustee  herein,  Benjamin  F.  Leighton,  having  reported 
a  sale  of  the  real  estate  in  these  proceedings  described,  (o 
wit,  the  East  18  feet  on  D  street  of  lot  1  in  square  6M,  br 
the  full  depth  thereof,  to  Patrick  Smyth,  for  the  sum  of 
$2,700,  and  the  18  feet  6  inches  on  D  street  next  adioininf 
the  East  18  feet  of  said  lot  1  in  square  580,  by  the  fail  depth 
of  said  lot,  to  the  said  Patrick  Smyth,  for  $1,505.68, 
and  the  South  14  feet  by  the  fUll  depth  of  lot  14  in  sqnare 
580  to  Emma  B.  Morrice,  for  $1,775.00.  It  is,  this  80th  dav  of 
December,  A.  D.  1891.  ordered,  adjudged  and  decreed  that 
said  sales  be,  and  the  same  are  hereby  ratified  and  con- 
firmed, unless  cause  to  the  contrary  be  uiown  on  or  before 
the  80th  day  of  January,  A.  D.  1892. 

Prdvided  a  copy  of  this  order  be  published  once  a  week 
for  three  successive  weeks  before  that  day  in  the  Washinc- 
ton  Law  Reporter. 

W.  8.  OOX,  J. 

True  copy.    Test :  J.  R.  Young,  Clerk. 

1  By  L.  P.  Williams,  Asst  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
January  2, 1892. 

In  the  matter  of  the  Estate  of  VIRGINIA  ROULOT,  late 
of  the  City  of  Washington,  D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamemtary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Jacob  Lefo,  of 
the  City  of  Washington,  D.  C. 

All  persons  interested  are  hereby^otified  to  appear  in 
this  Court  on  the  29th  day  of  January,  next,  at  11 
o'clock,  a.  m.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testament- 
ary on  the  Estate  of  the  said  deceased  should  not  issue 
as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter,  and 
Evening  Star,  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAONER,  Jostloe. 

Test:  L.  P.WRIGHT, 

Register  of  Wills  for  the  District  of  Colombia. 
1    W.  K.  Duhamel,  Proctor. 
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Ceqal  Notices. 


8HCOND    IM8BRXION. 


Cegal  Notices 


Thla  is  to  Gire  Notice 

That  the  subscriber,  of  the  DiBtrict  of  Columbia,  has  ob- 
tained ftt)m  the  Supreme  Court  of  the  District  of  Columbia, 
holdinj?  a  Special  Term  for  Orphan's  Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  ADOLPH 
MILLER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  December 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  December,  l»9l. 

EMMA  MILLER, 
58   Leon  Tobriner,  Proctor.  1205  20th  St.  n^w. 

Tliig  U  to  Glre  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of 
Colombia,  holding  a  Special  Term  for  Orphans*  Court 
business.  Letters  Testamentary  on  the  personal  estate  of 
MOUNTJOY  BARRY  HANSON,  late  of  the  District  of  Col- 
umbia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  December 
next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  December,  1891. 
ALBERT  B.  BIBB, 
53    Wm.  M.  Offley,  Proctor. 1324FSt.  n.w. 

Tliis  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  f^m  the  Sui>reme  Court  of  the  District  of  Col- 
umbia, holding  a  Special  Term  for  Orphans*  Court  busi- 
ness, Letters  of  Administration,  c  t.a.  on  the  personal  estate 
of  HENRY  P.  BRBUNINGER,  late  of  the  District  of  Col- 
nmbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  sabscriber.  on  or  before  the  26th  day  of  December 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  28th  dav  of  December,  1801. 
ALLEN  8.  JOHNSON. 
58   Edwards  &  Barnard,  Proctors. 1240  9th  8t.  n.w. 

m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

HoldinflT  •  Special  Term  for  Orphans'  Court  Business. 

December  29th,  1891. 

In  the  case  of  Job  Barnard,  Administrator  c.  t.  a. 
of  STEWART  J.  OASS.  deceased,  the  Administrator 
c  t.  a.  aforesaid  has,  with  the  approval  of  the  Court, 
appointed  Friday,  the  29th  day  of  January,  A.  D.  1892,  at 
11  o'clock  a.  m.,  for  making  payment  and  distribution 
under  tlie  Court's  direction  and  control ;  when  and  where 
all  credlitors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue,  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched :  otherwise  the 
Administrator  c.  t.  a.  will  take  the  benefit  of  the  law  against 
them. 

Provided  a  copy  of  this  order  be  publbhed  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter 
previons  to  the  said  day. 

Test :  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
53    No.  4246.    Ad.  D.  16.    Edwards  and  Barnard.  Proctorn. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Daniel  R.  Case     ) 

vs.  {  Equity  No.  18,202. 

Anna  R.  Case  et  al. ) 

Edward  8.  McOalmont,  the  trustee  herein,  having  reported 
to  the  court,  that  he  has  sold  the  property  described  in 
the  proceedings  in  above  cause,  to  wit  ,lots  I38,  139  and 
140  of  John  B.  Alley  and  William  Sharon's  recorded  sub- 
division of  Square  No.  166.  in  the  city  of  Washington,  D. 
C.  at  public  auction  to  A.  E.  Culver  for  f43,000;  and  it 
being  represented  that  said  Culver  has  assigned  all  his 
rights  in  such  purchase  to  Daniel  R.  Cas^ ;  it  is,  this  24th 
dajr  of  December,  1891  ordered,  that  said  sdle  be  ratified 
and  confirmed  unless  cause  to  the  contrary  be  shown  on  or 
before  the  2Sth  day  of  January,  A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  four  spccessive  weeks 
before  said  last  mentioned  date. 

A.  B.  HAGNER. 

Atmeoopy.    Test:  J.  R.  Young,  Clerk. 

SMI  By  M.  A.  aancy,  Aset.  Clerk. 

[Filed  December  24, 1891 ;  J.  R.  Young,  Clerk.] 


The  Maryland  Coal  Company  ) 

V.  J  At  Law.    No.  28,126. 

A.  M.  Brandt.  ) 

Upon  application  of  M.  F.  Morris,  attorney  for  the  plain- 
tiff in  the  above  entitled  cause,  it  is  by  the  Court  this  29th 
day  of  December,  A.  D.  1891,  ordered  that  the  defendant,  A. 
M.  Brandt,  employ  new  counsel  to  represent  him  in  the 
said  cause,  on  or  befoi^  the  29th  day  of  January.  A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ihgton  Law  Reporter  once  a  week  for  three  successive  weeks 
before  said  day. 
Test  :  J.  R.  Young,  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  31st  day  of  December.  1891. 

Mary  F.  Anderson) 

V.  VNo.  13.537.    Eq.  Docket,  83. 

John  A.  Anderson,  i 

On  motion  of  the  plaintiff,  by  Mr.  John  Cruikshank,  her 
solicitor,  it  is  ordered  that  the  defendant,  JOHN  A.  ANDER- 
SON, cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day ;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  objpct  of  this  suit  is  to  procure  a  decree  of  divorce 
from  the  bond  of  marriage  now  subsisting  between  the 
plaintiff  and  the  defendant. 

By  the  Court.  W.  8.  COX.  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

63  By  M.  A.  Clancy,  Asst.  Clerk. 

J^Filed December  31^1891 .    J^.  Young,  Qerk.]        _ 

This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans' Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  MARY 
STEPHENSON,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26.h  day  of  December 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  26lh  day  of  December.  1891. 
JAMES  A.  WATSON. 
53    Randall  Hagner.  Proctor.  Anacostia,  D.  C. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

In  the  matter  of  the  Petition  ) 

of   John    M.    Lackey   for    No.  13,634.    Equity, 
change  of  name.  I 

On  motion  of  said  petitioner,  by  Edwards  &  Barnard,  his 
solicitors,  it  is  this  31st  day  of  December,  1891,  ordered: 
that  the  petiton  herein  be  heard  and  considered  on  Mon- 
day, February  1st,  1892. 

Provided  a  copy  of  thia  order  be  published  ip  the  Wash- 
in^i^ton  Law  Reporter  for  three  consecutive  weeks  before 
said  day. 

The  petition  herein  states,  that  said  petitioner  is  thirty 
years  of  age;  that  for  five  years  last  pat»t  he  has  resided  in 
said  District ;  that  his  name  is  frequently  confounded  with 
'•  Lockey."  *'  Leckey,"  and  "  La«key."tonis  inconvenience; 
and  that  he  believes  the  name  of  **  Lacey  "  is  evolved  ftt)ra 
"  Lackey  ;"  and  he  prays  that  he  may  be  allowed  to  change 
his  surname  by  omitting  the  *'  K  "  then  in. 

W.  8.  COX,  Justice. 

A  True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

53 By  M.  A.  Clancy.  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Martha  Ann  Keefe        ) 

vs.  }  Kquity,  No.  12,806. 

Blanche  Theresa  Keefe.     1  Doc.  31. 

Fillmore  Beall,  trustee  in  the  above  entitled  cause,  having 
reported  the  sale  by  him  of  lot  numbered  twenty-six  (26)  in 
square  north  of  pquare  No.  743  to  Beale  E.  Padgett  at  and 
for  the  Hum  of  fifieen  hundred  (|1,500)  dollars  cash :  It  is, 
this  18th  day  ol  Decern'  er,  A.  D.  1891.  <)rdered  that  said  sale 
be  ratified  and  confirmed  unless  cause  lo  the  contrary  be 
shown  on  or  before  the  I9th  day  of  Januaiy  A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  in  The  Waah- 
ington  Law  Reporter  once  a  week  for  three  successive  weeks 
before  paid  last  mentioned  day. 

A.  B.  HAGNER,  Justice. 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

52  By  M.  A.  Clancy,  Aast.  Clerk. 

[Filed  December  18, 1891.    J.  R.  Young,  Clerk.] 
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This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained Arom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  LETITIA 
ALLEN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  agaii^t  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  19  h  day  of  December 
next;  thev  may  otherwise  by  law  be  exclude<l  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  19th  day  of  December,  1891. 

EDWIN  HARKIfi, 
62    R.  Boss  Perry,  Proctor.  1113  Pa.  ave.,  n.  w. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  18th  day  of  December,  1891. 

Mary  L.  Robeson     ) 

V.  {No.  13,315.    Eq.  Docket  32. 

Effle  H.  Kline  et  al. ) 

On  motion  of  the  plaintiff,  by  Messrs.  Gordon  &  Gordon, 
her  solicitors,  it  is  ordered  that  the  defendants,  EFFIE  H. 
KLINE  and  JULIA  M.  STOUT,  cause  their  appearance  to 
be  entered  herein  on  or  before  the  first  rule  day  occurring 
forty  days  after  this  day ;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  thw  suit  is  to  compel  conveyance  in  fee  by 
the  defendant,  EflBe  H.  Kline,  of  an  undivided  eighth 
interest  in  certain  land  in  the  District  of  Columbia,  known 
as*' Plain  Dealing"  and  "Mount  Pleasant"  and  also  to 
determine  whether  said  interest  is  liable  for  the  payment 
of  any  part  of  a  debt  secured  on  said  land. 

By  the  Court.  A.  B.  HAGNER,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

62  By  M.  A.  Clancy.  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

December  19th,  1891. 

In  the  matter  of  the  Estate  of  GEORGE  W.  GIST,  late  of 
Washington,  D.  C.  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary-  on  .the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Mary  S.  Gist  and 
Ivory  G.  Kimball. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  the  22d  dav  of  January  next,  at  11 
o'clock,  a.  m.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  probate  and  Letters  Testamen- 
tary on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star,  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER.  .fustice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
62    No.  4681.    Ad.  D.  17.    J.  J.  Darlington,  Proctor. 

This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  1  erm  for  Orphans'  Court  business.  letters 
Testamentary  on  the  personal  estate  of  GERTRUDE  MAY 
FRY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  s  id  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2Utda>  of  December 
next;  they  may  otherwise  by  law  be  excluded  tVom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  2l8t  day  of  December,  1891. 

HENRY  D.  FRY, 
62    H.  Bradley  Davidson.  Proctor.  No.  1133  14th  st. 


Cegal  Notitee. 


Tiiis  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has^b- 
tained  from  the  Supreme  Court  of  llie  District  of  Columbia, 
holding  a  Special  Term  for  Orphans' Court  business,  liCtters 
of  Adminstration  on  the  personal  estate  of  ANNA  WARM- 
KESSEL,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceiised  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  December 
next:  they  may  otherwise  bv  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  14ih  day  of  December.  1891. 
PETER  H.  GORLEN' 
62    E.  L.  Schmidt,  Proctor.  Brookland,  D.  C. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Oourt  Business. 
December  18, 1891. 

In  the  matter  of  the  Estate  of  Jennie  E.  Giles,  late  of 
Washington,  D.  C^  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  Richard  W. 
Barker,  a  creditor. 

.  All  piersons  interested  are  hereby  notified  to  appear  in 
this  cfourt  on  Friday,  the  22nd  day  of  January  next,  at  1 
o'clock  P.  M.,  to  show  cause  why  Letters  of  Administration 
on  the  Estate  of  the  said  deceased  shonid  not  issue  as 
prayed. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post,  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
52    Daniel  O'C.  Callaghan,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Darwin  R.  James.  Guardian,  &c.  ) 

vs.  {Equity.  No.  18,508. 

Elizabeth  Paterson  Martin  et  al.  ) 

Samuel  R.  Bond,  the  trustee  herein,  having  reported  to  the 
court  that  he  has  made  public  sale  of  lot  eight  (8)  in  block 
thirty -nine  (39)  of  the  north  grounds  of  Columbian  Univer- 
sity to  R.  Edward  Earll  at  seventy-one  (71)  cents  per  square 
foot,  making  $5,147.50 ;  and  lot  nine  (9)  in  said  block  to 
Jerome  Wise,  at  seventy  and  a  half  (70^)  cents  per  square 
foot,  making  95,111.25:  It  is  this  21st  day  of  December,  1801, 
by  the  court,  ordered  that  said  sales  be  ratified  and  con- 
firmed unless  cause  to  tha contrary  be  shown  on  or  before 
the  22d  day  of  January,  1892.  .,     ,„    . 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  suooeesiye 
weeks  prior  to  said  date  and  in  the  Evening  Star. 

^  A.  B.  HAGNER. 

Test :  J.  R.  Young,  Clerk,  Ac. 


A  true  copy. 
52 


By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
December  18th.  1891. 

In  the  matter  of  the  Estate  of  GIDEON  S.  PALMER,  late 
of  Washington.  D.  C,  deceased.  . 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment of  the  said  Gideon  S.  Palmer,  bearing  date  the  8th  day 
of  June,  1887,  and  for  Letters  Testamentary  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  Busan  L. 
Palmer,  the  sole  executrix  named  therein. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  22nd  day  of  January,  1892,  next,  at  1 
o'clock  P.  M.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should  not 
issue  as  prayed.  ,  .^.,  ^   ^  ,_ 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
the  Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L-  P-  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
52    Palmer  Coolidge,  Proctor,1113  Mass.  Ave.,  N.  W. 


J 


Equity,  13,166.    Doc.  82. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

George  E.  Miller 

vs. 

Thomas  E.  Hume's  Admrs. 

The  trustees  herein,  Edward  A.  Newman  and  J.  Hol^ 
worth  Gordon,  having  reported  the  sale  of  the  real  estate  in 
the  proceedings  described,  at  and  for  the  sum  of  $1,400 :  It  is 
this  15th  day  of  December,  A.  D.  1891,  adjudged,  ordered 
and  decreed  that  the  sale  reported  be  and  the  same 
hereby  is,  ratified  and  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  15th  day  of  January,  1892. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks,  in  the  Washington  Law  Reporter  and  Evening 
Star  prior  to  said  day.  _    «^^^   ,  _., 

A.  B.  HAGNER,  Justice. 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

62  By  L.  P.  Williams,  Asst.  Clerk 

[Filed  December  15, 1891.    J.  R.  Young,  Clerk.] 
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In  th£  case  of  Bor^h  v.  Warner,  recently 
dexjided  by  tbc  Supreme  ('ourt  of  Minnesota, 
an  interesting  discussion  will  be  found  in 
the  opinion  of  the  court  as  to  the  extent  of 
the  wife^s  power  to  bind  her  hu.sband  for 
purchases  made  by  her  of  tradesmen.  The 
action  was  brought  to  recover  of  the  hus- 
band the  price  of  a  pair  of  diamond  ear- 
rings purchased  by  the  wife  for  her  own 
use.  The  court  in  delivering  judgment 
held  that  where  a  person  sells  goods  to  a 
wife,  he  can  only  hold  the  husband  liable 
for  them  either  by  proof  that  he  expressly 
or  impliedly  authorized  the  purchase,  or  by 
proof  that  he  refused  or  neglected  to  pro- 
vide a  suitable  support  for  the  wife,  and 
that  the  goods  sold  were  necessaries.  The 
authority  of  the  wife  as  the  husband's  agent 
to  purcha.se  goods  on  his  credit  may,  how- 
ever, be  either  express  or  implied  from 
acts  and  conduct,  jts  in  other  causes  of 
agency  ;  and  where  the  goods  purchased 
are  such  as  in  the  ordinary  arrangement  of 
the  husband's  household,  are  required  for 
family  use,  thei)resnmption  is  that  the  wife, 
if  living  with  her  husband,  had  authority 
from  him  to  make  the  purchase.  The  term 
''necessaries''  in  its  legal  sense,  avS  applied 
to  a  wife,  is  not,  sviid  the  court,  confined  to 
articles  of  food  and  clothing  required  to  pre- 
serve life  or  personal  decency,  but  includes 
such  articles  of  utility  or  ornament  as  are 
suitable  to  maintain  her  according  to  the 
estate  and  rank  of  the  luishaud.  Disposing 
of  the  particular  purchase  in  qu^tion  the 
court  says : 


By  having,  without  objection,  permitted  his 
wife  to  contract  other  bills  of  a  similar  nature 
on  his  credit,  or  by  payment  of  such  bills  previ- 
ously incurred,  and  thus  imphedly  recognizing 
her  authority  to  contract  them,  a  husband  may 
have  clothed  his  wife  with  an  ostensible  agency 
and  apparent  authority  to  contract  the  bill  sued 
on,  so  as  to  render  him  liable,  although  she  had 
no  actual  authority,  just  as  any  principal  would 
be  liable  under  like  circumstances.  It  is  also 
true  that  where  the  wife  is  living  with  her  hus- 
band, she  as  the  head  and  manager  of  his 
household  is  presumed  to  have  authority  from 
him  to  order  on  his  credit  such  goods  or  serv- 
ices as,  in  the  ordinary  arrangement  of  her 
husband's  household,  are  required  for  family 
use.  Flynn  v.  Messenger,  28  Minn.,  208,  9  N.  W. 
Rep.,  769;  Wagner  v.  Nagel,  33  Minn.,  348,  23 
N.  W.  Rep.,  308.  This  presumption  is  founded 
upon  the  well  known  fact  that,  in  modem  soci- 
ety, almost  universally,  the  wife,  as  the  man- 
ager of  the  household,  is  clothed  with  authority 
thus  to  pledge  her  husband's  credit  for  articles 
of  ordinary  household  use.  But  the  articles 
sued  for  here  are  not  of  that  character,  and  no 
such  presumption  would  arise  from  the  mere 
fact  that  the  parties  were  living  together  as 
husband  and  wife.  To  hold  the  husband  liable 
there  must  have  been  some  affirmative  proof  of 
authority  from  him,  either  express  or  implied, 
from  his  acts  and  conduct. .  In  this  case  there 
is  an  entire  absence  of  any  evidence  of  express 
authority.  Indeed,  the  evidence  tends  quite 
strongly  to  show  that  it  was  his  expressed  wish 
that  his  wife  would  incur  no  bills,  and  that  his 
monthly  allowance  to  her  of  **  pin-money"  was 
intended  to  avoid  any  occasion  for  her  doing 
so.  The  evidence  of  acts  and  conduct  on  part 
of  defendant  tending  to  show  that  he  had 
clothed  his  wife  with  apparent  or  ostensible 
authority  to  buy  any  such  articles  on  his  credit 
was  exceedingly  slight.  The  mere  fact  that  he 
fiirniBhed  his  wife  with  exnensive  wearing  ap- 
parel had  little,  if  any,  tenaency  to  prove  any 
such  fact. 


Stockholders  in  The  Law  Reporter  Com- 
pany of  Washington  City  will  take  notice  that  an 
election  for  the  purpose  of  choosing  nine  trus- 
tees will  be  held  at  the  office  of  the  Company, 
603  E  St.,  N.  W.,  on  Monday,  February  8,  1892 ; 
polls  to  be  open  from  1  to  3  o'clock  p.  m. 

B.  F.  Leighton,  Secretary. 


EQurrv.— The  principle  that  he  who  comes  into 
equity  must  come  with  clean  hands  does  not 
apply  to  misconduct  of  complainant  in  nowise 
affecting  the  equitable  relations  between  the 
parties,  and  not  arising  out  of  the  transaction 
as  to  which  relief  is  sought.  Foster  v.  Win- 
chester, 9  So.  Rep.,  83  (Ala.). 
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Supreme  Court  of  the  District  of  Columbia. 

In  General  Term. 

DANZIG  &  POTOSKY,  Trading  as  the 

AMERICAN  CLOAK  &  SUIT 

COMPANY 

V. 

ISADORE  SAKS,  Garnishee. 

1.  Where  a  preference  in  a  deed  of  assigiiment  for  the 

benefit  of  creditors  is  made  nnder  a  mistake  as  to  the 
leRal  right  of  the  party  preferred  to  claim  as  a  creditor, 
the  assignment,  if  not  otherwise  fraudnlent,  is  not 
thereby  rendered  void,  but  the  mistake  must  be  cor- 
rected. 

2.  Where  in  the  Judgment  of  the  court  a  verdict,  if  found  for 

the  plaintiff,  should  be  set  aside,  the  court  is  justified  in 
withdrawing  the  case  fVom  the  jury. 
8.  Where  the  financial  condition  of  a  firm  is  such  that  an 
assignment  for  the  benefit  of  creditors  should  be  made, 
and  is  accordingly  made,  the  fact  that  Immediately  be- 
fore the  assignment,  the  members  of  the  firm  drew  out 
a  large  amount  of  cash  which  they  appropriated  to  their 
individual  uses,  does  not  render  the  assignment  void  if 
it  be  in  all  other  respects  honestly  made. 

At  Law.    No.  28.845.    Decided  October  19. 1891. 
The  Chief  Justice  and  Justices  Ck>x  and  Jambs  sitting. 

Motion  for  a  new  trial  on  a  bill  of  exceptions. 
Judgment  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  C.  Cole  and  Leon  Tobrinbr  for 
plaintiffs. 

Messrs.  Edwards  &  Barnard  for  defendants. 

Messrs,  Worthinqton  &  Heald  for  the  pre- 
ferred creditors. 

Chief  Justice  Bingham  delivered  the  opinion 
of  the  Court : 

The  plaintiffs  sued  Mayer  &  Rohr,  retail 
merchants  in  Washington,  on  an  account  and 
recovered  judgment.  They  then  issued  an 
attachment,  and  had  it  served  on  the  defendant, 
as  garnishee,  with  three  interrogatories,  the 
first  two  being  questions  usually  asked  garnish- 
ees, namely,  whether  the  party  served  had 
property,  moneys,  or  credits  of  defendants,  or 
knew  of  any  such,  and  the  third  being  a  special 
question,  asking  him  what  moneys,  if  any,  he 
held  under  a  certain  deed  of  assignment  from 
the  judgment  defendants,  dated  December  27, 
1887,  which  plaintiffs  claimed  was  fraudulent 
and  void.  The  garnishee  answered  the  first 
two  interrogatories  in  the  negative,  and  the 
third  by  stating  he  still  held  some  |6,300  as 
trustee  under  the  said  deed. 

The  plaintiffs  joined  issue  on  the  answer  to 
the  first  and  second  questions,  but  admitted  the 
answer  to  the  third. 

On  the  trial  of  these  issues  in  the  Circuit 
Courts  after  the  evidence  of  the  parties  had 


been  submitted  to  the  Jury,  the  justice  pre- 
siding held  as  matter  of  law,  that  there  was  not 
sufficient  evidence  to  authorize  the  case  to  be 
submitted  to  the  jury  and  directed  a  verdict  for 
the  defendant. 

The  evidence  is  set  out  in  the  bill  of  excep- 
tions. Counsel  Jfor  plaintiff  maintained  that 
there  was  sufficient  evidence  of  frtiud  to  justify 
a  verdict  for  the  plaintiff,  or  at  least  to  require 
the  submission  of  the  case  to  the  jury,  and 
secondly,  that  it  was  unnecessary  that  the  plain- 
tiff should  prove  that  the  assignee  had  any 
knowledge  whatever  of  any  fraudulent  purpose 
on  the  part  of  the  assignor.  The  discussion  of 
counsel  chiefiy  relates  to  the  second  proposition 
as  one  of  law,  whether  or  not  it  is  necessary  in 
cases  of  this  character  that  the  assignee  should 
have  a  knowledge  of  the  fraudulent  purpose 
and  intent  of  the  assignee  before  a  recovery 
can  be  had  by  the  plaintiff  who  sues  to  set  aside 
the  assignment  for  fraud,  and  to  convert  the 
proceeds  of  the  estate  to  the  payment  of  his 
particular  debt. 

We  think  that  the  decision  of  the  second 
proposition  is  unnecessary,  because  clearly  if 
the  proof  is  not  sufficient  to  justify  a  verdict  for 
the  plaintiff  on  account  of  fhiud  on  the  part  of 
the  assignor,  or  in  other  words,  if  the  plaintiff 
has  failed  to  prove  a  firaud  to  have  been  com- 
mitted by  the  assignor  in  making  the  assign- 
ment, by  such  evidence  as  would  justify  a 
verdict,  then  there  was  no  error  in  the  action  of 
the  Circuit  Court  in  taking  the  case  from  the 
jury,  and  in  the  view  which  we  take  of  this  case, 
it  is  readily  disposed  of  upon  that  ground. 

In  this  assignment  a  preference  is  given  for 
the  sum  of  |2,500  to  one  Rose,  who  was  the 
father-in-law  of  Rohr,  one  of  the  parties,  and  who 
it  is  claimed  was  not  the  creditor  of  the  firm,  but 
was  the  mere  surety  of  Rohr  to  a  party  in  the 
city  of  New  York,  from  whom  Rohr  at  the 
time  of  the  formation  of  this  partnership,  in 
February,  1886,  borrowed  the  sum  of  |10,000, 
and  that  while  the  firm  had  executed  a  note  to 
Rose  to  indemnify  him  for  having  become  the 
surety  of  Rohr  for  the  sum  of  f  10,000 ;  that  this 
in  no  manner  constituted  Rose  the  creditor  of 
the  firm  ;  that  so  far  as  he  had  any  relation  to 
either  of  the  parties,  either  Rohr  or  the  firm,  he 
clearly  was  the  creditor  not  of  the  firm,  but  of 
Rohr,  and  only  entitled  to  the  rights  of  a  cred- 
itor of  the  latter  by  reason  of  his  being  surety 
for  him  to  the  party  from  whom  Rohr  had 
borrowed  the  money. 

It  is  admitted  by  counsel  for  the  plaintiff  that 
even  conceding  that  Rohr  and  not  the  firm 
was  the  debtor,  and  that  the  firm  had  no  right 
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whatever  to  prefer  Bose  because  of  the  fSM^t  that 
he  was  the  creditor  of  Bohr  and  not  of  the  firm, 
jm,  that  does  not  oonstitate  a  case  where  fraud 
would  be  inferred ;  that  it  does  not  alone  and 
by  itself  make  the  assignment  fraudulent. 

It  is  worthy  of  remark  that  from  the  evidence 
it  can  hardly  be  inferred  that  there  was  any 
actual  fraudulent  intent  on  the  part  of  either 
partner  in  making  the  prefer^ice  to  Rose.  It 
would  seem  at  most  to  be  only  a  mistake  as  to 
legal  right  which,  if  so,  would  not  be  a  ground 
for  impeaching  the  assignment  in  this  action, 
but  would  be  corrected  in  a  proper  case. 

And  so  in  relation  to  the  circumstance  that 
these  parties,  very  shortly  prior  to  the  execu- 
tion of  the  deed  of  assignment,  took  out  of  the 
firm  quite  a  sum  of  money  and  appropriated  it 
to  their  own  use.  It  is  conceded  by  counsel  for 
plaintiff  that  this  is  not  such  a  fraud  as  would 
make  tlie  deed  of  assignment  for  that  reason 
ihuidulent^  but  it  is  claimed  to  be  a  drcum- 
stance  which  the  jury  should  have  been  allowed 
to  look  at  for  the  purpose  of  inferring  frtiud  in 
connection  with  other  circumstances  connected 
with  this  assignment. 

We  think  the  position  of  counsel  for  the  plain- 
tiff as  to  these  propositions  may  be  conceded, 
Qiat  this  was  evidence  and  could  not  when  it 
was  offered  properly  be  ruled  out  as  irrelevant 
or  immaterial ;  that  these  circumstances  were 
not  to  be  considered  separately,  but  were  to  be 
viewed  in  connection  with  all  the  testimony  in 
the  case ;  and  upon  that  sort  of  consideration 
the  court  was  to  determine  whether  or  not 
there  was  sufficient  evidence  before  the  jury  to 
justify  a  verdict  If  in  the  judgment  of  the 
eourt,  if  the  jury  should  for/any  reason  find  for 
the  plaintiff,  it  would  become  the  duty  of  the 
court  to  set  aside  that  verdict  on  a  motion  for  a 
new  trial,  the  court  would  be  perfectly  justi- 
fied in  withdrawing  ihe  case  from  the  jury. 

Without  examining  the  evidence  in  detail 
we  will  refer  to  it  somewhat  generally.  This 
partnership  was  formed  in  February,  1885. 
At  that  time  money  was  borrowed  by  each  of 
the  partners  through  the  aid  of  their  relatives 
respectively.  It  appears,  so  far  as  we  know 
that  the  business  was  conducted  regularly  until 
the  1st  of  July,  1887,  when  an  account  of 
stock  was  taken,  and  it  is  shown  that  the  stock 
bad  become  reduced  frx)m  |20,000  to  |12,000,  and 
that  there  was  then  an  indebtedness  of  the 
firm  shown  of  an  amount  more  than  equal  to 
the  capital  stock. 

It  is  also  shown  that  for  three  or  four  months 
prior  to  making  the  assignment  on  the  24th  of 
Deeember,  1887,  the  firm  made  large  purchases 


of  goods,  and  this,  it  is  claimed  is  a  droum- 
stance  which  the  jury  were  entitled  to  consider 
for  the  purpose  of  inferring  fraud. 

Now,  in  looking  at  the  other  evidence  in  the 
case,  which  we  must  not  lose  sight  of  in  deter- 
mining the  question  whether  or  not  the  court 
erred  in  reaching  its  conclusion,  we  find  this  is 
a  circumstance  (which  is  clearly  competent 
when  the  real  question  is,  as  in  this  case,  whether 
the  debtor  purchased  the  goods  creating  the  debt 
upon  which  the  plaintiff's  judgment  was  rend- 
ered with  the  intention  not  to  pay  for  them  but 
to  appropriate  them  or  the  proceeds  thereof^  or 
through  the  instrumentality  of  an  assignment 
to  the  payment  of  the  claims  of  more  fovored 
antecedent  creditors)  to  wit,  that  there  is  no  evi- 
dence that  Mayer  &  Bohr  ever  contemplated  an 
assignment  up  to  about  the  latter  part  of  the 
month  of  November,  and  then  they  consulted 
a  prominent  business  man,  Mr.  Saks,  who 
ultimately  became  the  assignee,  and  he  advised 
them  to  consult  their  counsel.  They  did  so. 
They  consulted  the  firm  of  Edwards  &  Barnard,  . 
according  to  the  undisputed  evidence,  lajring 
before  them  all  the  &cts  of  the  entire  situation 
as  it  was  at  that  time.  It  is  shown  by  the 
testimony  of  not  only  Mayer  &  Bohr  but  by 
that  of  SakBj  Evans  and  Edwards,  that  at  that 
time  Mr.  Edwards  advised  the  firm  not  to  make 
an  assignment;  that  there  situation  was  not 
such  as  demanded  of  them  to  do  so;  that  there 
was  a  strong  probability  that  they  might  be 
able  to  weather  the  storm,  and  avoid  an  assign- 
ment. 

Thereupon  they  proceeded  with  their  busi- 
ness. A  short  time  after  this  they  became 
aware  that  they  were  in  frirther  trouble.  Some 
of  their  creditors  were  threatening  attach- 
ments ;  and  they  again  consulted  Mr.  Edwards, 
who  upon  frill  investigation  a  second  time, 
advised  them  that  it  was  then  proper  to  make 
an  assignment  The  assig^nment  was  executed 
on  the  day  following  this  consultation. 

It  appears  that  perhaps  on  the  very  morning 
before  they  executed  the  assignment,  they 
withdrew  quite  an  amount  of  money  from  the 
firm,  one  of  them  some  |3,000,  and  one  a  little 
less  than  fl.OOO.  Now,  that  the  withdrawing  of 
the  money  at  this  time  was  a  fraudulent  trans- 
action on  the  part  of  the  firm,  there  can  be  no 
doubt ;  that  the  creditors  would  be  entitled  to 
resort  to  legal  remedies  for  the  purpose  of 
bringing  this  money  back  into  the  hands  of  the 
assignee  to  be  administered  as  a  part  of  their 
assets,  there  can  be  no  doubt  But  that  it  does 
necessarily  prove  that  the  assignment  itself  is 
fraudulent,  we  think  does  not  follow.    It  is  a 
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trsLud   on  the  assignment,  but  not  a  ft*aud  in  i 
the  assignment,  as  was  very  well  remarked  by 
one  of  the  counsel  in  argument.  , 

We  think  that  the  aaaignment  must  be  fraudu- 1 
lent  and  that  the  fact  of  withdrawing  this  | 
money  does  not  make  it  an  assignment  I 
which  could  be  held  to  be  fraudulent  as ! 
matter  of  law ;  nor  is  it  a  fact  which .  necessar- 
ily tends  to  prove  that  the  assignment  is 
fraudulent. 

It  was  done  in  accordance  with  the  advice 
of  reputable  counsel,  and  under  the  facts  and 
circumstances  of  the  situation  beyond  all  ques- 
tion they  should  have  made  an  assignment  at 
that  time.  If  they  did  not  do  that  to  the  full 
extent  that  honesty  and  good  faith  and  the 
law  would  require  of  them,  nevertheless,  to 
the  extent  to  which  they  did  follow  the  law 
and  give  up  for  the  use  of  their  creditors  their 
assets,  they  were  doing  an  honest  and  proper 
thing. 

Upon  this  point  we  refer  to  a  few  authorities 
which  with  many  others  sustain  this  position. 
Emerson  v.  Senter,  118  U.  S.,  1 ;  Estes  v.  Gun- 
ter,  122  U.  S.,  450 ;  Burrill  on  Assignments, 
Sec.  117  ;  Pinneo  v.  Hart,  37  Mo.,  661 ;  Mcaln- 
tosh  V.  Corner,  33  Md.,  607;  Henderson  v. 
Pierce,  108  Ind.,  462. 

It  may  be  that  the  circumstances  to  which 
we  have  alluded  as  having  been  such  as  the 
counsel  for  plaintiff,  in  argument  claimed, 
indicated  fraud  and  were  proper  matters  to 
be  left  to  the  jury  for  their  verdict  might 
altogether  raise  sucli  a  presumption  of  fraud 
as  in  the  absence  of  explanation  or  opposing 
testimony  would  justify  the  jury  in  finding  a 
verdict  for  the  plaintiff,  but  when  considered 
in  connection  with  all  the  circumstances  in  the 
case,  as  shown  by  all  the  evidence,  they  are  not 
of  such  significance  and  weight  as  would  justify 
a  jury  in  finding  a  verdict  for  the  plaintiff,  and 
we  think  there  was  no  error  on  the  part  of  the 
Circuit  Court  in  withdrawing  the  evidence 
from  the  jury  and  directing  a  verdict  for  the 
defendant. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Leffal  Detriment  in  Contracts. 

The  Court  of  Appeals  of  New  York  has  lately 
rendered  a  decision  in  the  case  of  Hamer  v. 
Sidway,  124  N.  Y.,  638,  reversing  a  decision  of 
the  Supreme  Court.  The  facts  of  this  case 
briefly  were  that  the  defendant's  testator  of- 
fered to  the  plaintiff  the  sum  of  five  thousand 
dollars,  if  he  would  refrain  from  smoking  and 
drinking  liquor  until  he  became  of  age.    The 


plaintiff  performed  the  condition,  and,  after 
asking  for  the  money,  brought  this  action.  The 
Supreme  Court  decided  in  favor  of  the  defend- 
ant, on  the  ground  that  the  plaintiff  had  in- 
curred no  detriment,  it  being  no  disadvantage 
to  refrain  from  habits  which  "are  not  only  ex- 
pensive but  unnecessary  and  evil  in  their  tend- 
ency." When  the  decision  was  reported,  the 
Review,  Vol.  4,  page  237,  pointed  out  that  the 
court  had  misunderstood  the  meaning  of  the 
term  •*  legal  detriment."  We  contended  that 
the  term  meant  the  giving  up  of  a  legal  right, 
and  that  the  plaintiff  had  done  this.  The  judg- 
ment of  the  Court  of  Appeals  is  based  on  this 
definition.  Parker,  J.,  speaking  of  the  defend- 
ant's contention  that  the  plaintiff  incurred  no 
detriment,  as  what  he  did  was  really  beneficial 
to  him,  said :  '*Such  a  rule  could  not  be  toler- 
ated, and  is  without  foundation  in  the  law. 
*  *  *  In  general,  the  waiver  of  any  legal 
right  at  the  request  of  another  party  is  a  suf- 
ficient consideration  for  a  promise."  It  is  sat- 
isfactory to  notice  that  the  attempt  to  narrow 
the  meaning  of  the  term  **  detriment"  has  been 
so  decidedly  overruled.— ffatrard  Law  Review. 

First  Oflienses. 

The  London  Times  thus  comments  on  an 
important  change  just  introduced  into  the 
French  Criminal  Administration  :  **  By  a  law 
promulgated  on  March  27,  a  great  distinction 
is  to  be  made  between  first  and  subsequent 
offenses.  The  man  who  is  brought  up  for  the 
first  time  and  found  g^uilty  will  be  sentenced 
to  fine  or  imprisonment  as  the  nature  of  his 
offense  demands,  but  the  sentence  will  not 
necessarily  take  effect.  The  execution  of  it 
may  be  postponed,  if  the  court  so  determines ; 
and  if  the  offender  keeps  a  clear  record  for  the 
next  five  years  he  will  be  suffered  to  escape 
unpunished.  But  if  during  his  period  of  pro- 
bation he  falls  again  into  crime  and  comes 
again  before  the  court,  his  old  sentence  will  be 
revived,  and  he  will  undergo  a  twofold  punish- 
ment for  his  old  and  for  his  new  offense.  Good 
results  are  expected  to  follow  from  the  change, 
and  it  may  be  hoped  with  reason  that  they  will 
follow.  The  distinction  in  treatment  is  based 
upon  a  distinction  which  exists  in  fact.  A  first 
offense  does  not  necessarily  prove  that  the 
offender  belongs  to  what  is  known  as  the 
criminal  cla.«s.  He  may  have  been  betrayed 
into  crime  under  the  pressure  of  special 
circumstances,  or  may  have  given  way  to 
sudden  temptation  by  no  deliberate  choice  of 
his  own.    To  send  such  a  man  to  jail  may  have 
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just  the  effect  which  a  wise  legislature  would 
be  most  carefhl  to  guard  against  It  may  intro- 
duce him  to  a  life  of  crime  by  the  stigma  which 
it  pats  upon  him  as  a  Jail-bird,  and  by  thus 
making  it  very  dif&cult  for  him  to  earn  an 
honest  livelihood  at  any  time  afterward.  The 
new  law  will  work  in  a  direction  exactly  the 
opposite.  The  man  who  has  been  let  off 
onpanished,  but  not  nnsentenced,  will  have 
the  strongest  possible  inducement  to  keep 
straight  for  the  future.  He  will  have  received 
a  grave  warning,  and  he  will  know  that  it  will 
depend  upon  himself  whether  the  consequen- 
ces are  to  end  with  this.  If  he  has  become  a 
criminal,  so  to  say,  by  accident,  the  probability 
is  that  he  will  stop  short  at  the  first  offense.  If 
he  is  a  true  criminal— a  criminal  by  set  purpose, 
a  man  whose  instincts  or  training  lead  him 
to  prefer  a  life  of  crime,  with  its  shifts  and 
dangers  and  escapes,  to  the  obligation  of  steady 
work— it  is  pretty  certain  that  he  will  make  a 
badnse  of  the  chance  allowed  him,  and  that  he 
will  suffer  accordingly  as  he  'deserves.  Under 
the  present  French  system,  these  two  very 
different  orders  of  men  are  as  likely,  as  not  to 
have  the  same  treatment,  and  it  does  not  tend 

to  reform  either  of  them.  The  new  law  gives 
them  both  a  chance  and  an  inducement  to  turn 
over  a  new  leaf;  and  if  only  one  of  them  takes 
advantage  of  it,  the  fault  henceforth  will  be 
with  the  man,  and  not  with  the  law. 

The  treatment  of  criminals  in  this  country 
has  been  a  subject  in  which  sentiment  has 
played  much  too  large  a  part.  In  this,  as  in 
other  matters,  public  opinion  is  apt  to  oscillate 
between  opposite  extremes  and  the  law  follows 
opinion,  at  a  distance  no  doubt,  but  in  the  di- 
rection of  the  same  end.  The  old  law,  before 
Bentham  and  Romilly,  was  brutally  and  unjus- 
tifiably severe.  Death  was  the  punishment  of 
some  scores  of  offenses,  many  of  them  of  the 
most  trumpery  kind.  This  method  did  not  suc- 
ceed in  putting  down  crime.  Candidates  for 
the  gallows  were  as  numerous  as  ever,  and  aa 
Monday  morning  came  round  f^resh  batches  of 
them  were  turned  off.  Since  that  time  we  have 
swung  round  to  the  opposite  eztrame,  and  we 
have  come  to  allow  to  hiU>itual  crime  a  practical 
immunity  to  which  it  has  no  claim  of  right. 
The  man  who  comes  up  again  and  again  for 
the  same  offense,  and  who  is  no  sooner  out  of 
prison  than  he  sets  to  work  at  once  to  qualify 
himself  for  a  new  sentence,  is  suffered  to  es- 
cape on  each  occasion  very  much  more  easily 
than  he  deserves.  In  the  cant  of  the  day  he  has 
another  chance  given  him,  and  he  uses  it  exactly 
aa  we  might  expect.    In  the  opinion  of  some, 


even  of  our  Judges,  this  is  as  it  should  be. 
An  offense,  they  hold,  is  blotted  out  when  the 
appointed  punishment  has  been  suffered  for  it, 
and  it  is  not  to  be  remembered  to  the  disadvan- 
tage of  the  criminal  when  he  next  comes  before 
the  court  This  is  a  doctrine  to  which  the 
whole  criminal  class  would  most  readily  sub- 
scribe. It  is  in  their  interest  that  it  has  been 
promulgated;  since  it  enables  them  to  live 
exactly  the  life  which  they  prefer,  with  no  more 
than  what  they  accept  as  the  fair  risks  of  their 
calling.  It  is  well,  however,  that  our  dislike  of 
severity  has  not  stopped  here.  It  has  found 
more  worthy  objects  than  the  irreclaimable 
scoundrels  who  offend  as  often  as  they  have  the 
chance.  We  have  learned,  as  the  French  are 
learning,  that  first  offenses  may  often  be  lightly 
visited  with  no  danger  to  society,  and  it  has 
been  left  to  the  discretion  of  the  court  to  deal 
with  some  of  them  as  the  case  may  be  thought 
to  warrant.  The  fact  is  that  a  first  offense,  even 
when  it  has  been  punished  by  imprisonment,  is 
ordinarily  a  last  offense.  The  number  of  those 
who  are  reconvicted  does  not  form  a  large  per- 
centage of  the  whola  The  question  suggests 
itself  whether  the  imprisonment  has  not  been 
wasted,  and  whether  under  the  new  French 
system  the  same  result  may  not  be  attained 
more  certainly  and  without  the  suffering  and 
degredation  which  imprisonment  causes  and 
leaves  after  it.  The  experiment  is  well  worth 
trying,  ^and  it  is  not  considered  to  have  fiEdled, 
as  far  as  it  has  been  tried  as  yet.  It  may  be  ex- 
tended with  advantage  to  the  old  as  well  as  to 
the  young.  The  man  who  has  passed  many 
years  of  his  life  without  having  fallen  into 
crime,  and  who  offends  at  last,  is  not  likely  to  be 
a  member  of  the  real  criminal  class,  and  he  may 
at  least  claim  the  benefit  of  the  doubt  If  he 
can  be  let  off  safely,  it  will  be  a  gain  to  society 
^nd  to  himself  In  due  time  he  will  reveal  him- 
self for  what  he  is ;  and  if  he  makes  a  bad  use 
of  his  chance,  he  ought  not  to  be  suffered  to 
escape  a  second  time  under  the  plea  of  first 
fault 

Under  the  new  French  law,  or  in  any  law  of 
the  kind,  there  must  necessarily  be  a  very  large 
discretion  vested  in  the  court  There  are  forms 
of  crime  to  which  no  leniency  can  be  shown, 
which  carry  with  them  their  own  evidence  of  a 
depravity  beyond  cure.  But  in  a  majority  of 
instances,  account  ought  to  be  taken  of  the 
prisoner's  antecedents  and  of  the  circumstances 
under  which  he  has  lapsed  into  guilt  The  ob- 
ject of  punishment  has  been  very  variously 
stated.  If  it  is  to  the  reform  of  the  crimi- 
nal that  we  ought  especially  to  look,  the  new 
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Frenoh  law  may  be  thought  to  have  the  beet 
prospect  of  attaining  the  desired  end.  If  the 
aim  is  the  safety  of  society,  a  system  which 
tends,  as  we  have  shown,  to  reduce  the  number 
of  criminals,  gives  no  bad  security  for  thia  But 
however  leniently  the  law  may  deal  with  a  first, 
or  even  sometimes  with  a  second,  offense,  it  is 
mere  fblly  and  weakness  to  show  leniency  to 
habitual  and  systematic  crime.  The  criminal 
profession  is  not  without  charms  of  its  own. 
Its  long  predatory  war  against  society  has  the 
excitement  of  the  hunter's  life,  attended  by  a 
spice  of  danger  which  makes  it  hardly  the  less 
attractive  to  its  true  votaries  and  devotees. 
Those  who  have  taken  it  up  in  earnest  are  as 
unfit  subjects  for  leniency  as  they  are  hopeless 
subjects  for  reform.  To  catch  them  and  pres- 
ently let  them  loose  again  is  only  to  give  them 
new  opportunities  for  mischief.  Such  punish- 
ment may  deter  others,  but  it  will  not  deter 
them.  Their  case  is  beyond  cure,  and  it  must 
be  dealt  with  on  a  more  drastic  plan.  Only 
while  they  are  in  prison  are  they  harmless ;  so 
that  society  has  no  choice  except  to  protect 
itself  by  keeping  them  there,  or  to  put  up  with 
the  certain  consequences  of  allowing  them  to 
go  at  large."  The  working  of  this  law  will  be 
watched  with  interest— Green  Bag, 


Supreme 'Court  of  Pennsylvnnia. 

STODDART  v.  PRICE. 

BAILMBNT->EZBOUnON  AGAINST  BaILBS}— 

Construction  of  Verbal 

AORBBMENT. 


1.  When  the  evidenoe  is  such  aa  to  justify  a  finding  by  the 
Jnry  that  the  property  in  question  was  originally  loaned 
by  the  owner  to  W.,  with  Ihe  understanding  that  it 
might  be  taken  back  at  any  time,  and  fhrther  that 
whenever  W.  paid  what  the  goods  had  cost  the  owner 
they  should  be  transferred  to  him,  it  is  error  for  the 
trial  Judge  to  instruct  the  Jury  that  the  transaction  was 
a  conditional  sale,  and  made  the  goods  liable  to  execu- 
tion for  the  debt  of  W. 

S.  The  agreement  being  oral,  it  was  the  exclusive  province 
of  the  Jury  to  inquire  and  ascertain  what  the  parties 
meant. 

Decided  October  fi,  1891. 

Appeal  firom  the  judgment  of  Court  of  Com- 
mon Pleas  of  Luzerne  County. 

Mr.  Justice  Sterrett  delivered  the  opinion 
of  the  Court : 

As  claimant  of  the  proi>erty  in  controversy, 
it  was  incumbent  on  the  plaintiff  to  prove  that 
he  was  the  owner  thereof  when  it  was  levied 
on  at   the   suit  of  defendant  against   Aaron 


Whitaker.  For  that  purpose  evidence 
introduced  to  show  that  in  1879  the  greater 
part  of  the  property  in  question  was  taken  in 
execution  and  sold  by  the  sheriff  to  Isaac 
Livingston,  who  thereupon  transferred  the 
same  to  plaintiff,  in  whom  the  title  thereby 
became  absolutely  vested.  In  affirming  his 
first  point,  without  any  qualification,  the  courts 
in  effect,  said : 

"  The  record  and  documentary  evidence  in 
the  case  shows  that  on  April  8,  1879,  Isaac 
Livingston  became  the  owner  of  oertidn  per- 
sonal property,  consisting  of  ftimiture,  etc, 
in  the  Exchange  Hotel,  by  virtue  of  a  sherifPe 
sale  to  him  on  an  execution  against  Aaron 
Whitaker,  the  occupant  and  keeper  of  naid 
hotel,  and  property  which  he  afterwards  sold  to 
William  Stoddart,  the  plaintiff,  whereby  (there 
being  no  evidence  to  the  contrary)  said  Stod- 
dart became  the  bona  fide  owner  of  said  per- 
sonal property." 

It  was  fhrther  *  shown,  by  the  testimony  of 
Whitaker  and  the*  plaintiff  himself  that  under 
a  verbal  agreement  between  them,  the  property 
was  allowed  to  remain  in  Whitaker's  possession 
for  the  purpose  of  enabling  him  to  continne  the 
the  business  of  hotel  keeping,  and  thus  support 
himself  and  family,  eta  As  to  the  termB  of  that 
agreement,  there  was  no  material  confiict  of 
testimony. 

The  defendant  offered  no  evidence ;  but,  rest- 
ing his  defence  solely  on  the  testimony  of 
Whitaker  and  the  plaintiff,  he  contended  that 
the  agreement  to  which  they  respectively  testi- 
tifled,  was,  in  effect,  a  conditional  sale  of  the 
property  to  Whitaker,  and  he  therefore  re- 
quested the  court  to  charge,  '*  that  under  all  the 
evidence  in  the  case  the  verdict  of  the  jury  must 
be  for  the  defendant."  The  learned  judge  of 
the  Common  Pleas,  concurring  in  that  view, 
refhsed  to  affirm  plaintiff's  second,  third,  and 
fourth  points,  and  directed  a  verdict  for  defend- 
ant. That  action  of  the  court  is  the  subject  of 
complaint  in  several  specifications  of  error. 

The  plaintiff's  contention  was  that  the  trans- 
action between  himself  and  Whitaker  was  a 
bailment,  and  not  a  conditional  sale ;  that,  by 
its  terms,  no  such  ownership  or  interest  in  the 
property  was  vested  in  Whitaker  as  subjected 
the  same  to  levy  and  sale  on  an  execution 
against  him.  His  points  for  charge  above  re- 
ferred to  were  predicated  of  that  view  of  the 
testimony  and  construction  of  the  verbal  agree- 
ment under  which  plaintiff  permitted  his  prop- 
erty to  remain  in  Whitaker's  possession,  to  be 
used  in  conducting  his  business,  etc  In  the 
second  point,  the  court  was  requested  to  charge 
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tikat  "a  loan  of  personal  property,  subject  to 
be  tamed  into  a  sale  by  compliance  with  cer- 
toln  oonditions,  does  not  vest  in  the  bailee  saoh 
an  ownenhip  as  sabjects  the  property  to  levy 
and  sale  npon  an  execation  for  his  debts." 

Without  affirming  or  denying  the  correct- 
ness of  this  legal  proposition,  the  learned  Judge 
reftised  the  point  solely  because,  in  his  opinion, 
it  was  not  *' applicable  to  the  case."  He  had 
already  ruled  that  the  transaction  was  a  condi- 
tiooal  sale  and  not  a  bailment. 
After  referring  in  his  third  point  to  the  un- 
.  contradicted  evidence,  that  all  the  property 
described  in  defendant's  levy,  etc.,  except  a 
coapleof  articles,  is  ihe  same  that  Isaac  Livings- 
ton purchased  at  the  sheriff's  sale,  and  after- 
wards transferred  to  him,  the  plaintiff  requested 
the  court  to  charge,  "  If  the  Jury  believe  this 
evidence,  and  that  Stoddart  loaned  this  property 
to  Whitaker,  with  the  understanding  that  he 
(Stoddart)  might  take  it  away  at  any  time,  and 
with  the  farther  understanding  that  whenever 
Whitaker  paid  him  what  the  property  cost  him, 
he  woald  transfer  it  to  him,  such  arrangement 
did  not  vest  in  Whitaker  an  ownership  that 
wonld  subject  the  property  to  levy  and  sale  on 
Ml  execution  for  his  debt ;  and  if  Whitaker's 
possession  has  been  retained  with  this  under- 
standing, the  jury  should  find,  as  to  this  prop- 
erty, in  fevor  of  the  phiintiff." 

This  point  appears  to  be  in  fhll  accord  with 
the  testimony,  and  was  clearly  warranted  there- 
by; and  this  is  especially  true  astothesub- 
8^oe  of  the  arrangement  under  which   the 
property  was  permitted  to  remain  in  Whitaker's 
possession.    The  testimony  on  that  subject  was 
clearly  fbr  the  consideration  of  the  Jury,  and  if 
it  bad  been  submitted  to  them  under  proper  in- 
structions, it  is  difficult  to  understand  how  they 
could  have  reached  any  other  conclusion  than 
tiiat  the  material  &cts  were  as  stated  in  that 
part  of  the  point  last  above  quoted.    But,  in- 
stead of  submitting  any  question  of  fkct  to  the 
Jury,  the  learned  Judge  held,  that  the  transac- 
tion referred  to  was  a  conditional  sale,  and  ac- 
oordingly  directed  the  Jury  to  find  for  defend- 
ant   In  that  we  think  there  was  error. 

For  same  reason,  there  was  also  error  in  re- 
ftising  plaintiff's  second  point,  and  in  charging 
as  recited  in  the  fourth  to  seventh  specifica- 
tions, inclusive.  The  testimony  of  Whitaker, 
and  that  of  the  plaintiff  himself,  tended  to  prove 
the  &cts  of  which  the  fourth  point  is  predi- 
cated, and  there  was  no  direct  evidence  to  the 
contrary.  It  follows  that  the  point  should  have 
been  aflBUrmed  and  the  Jury  permitted  to  pass 
upon  the  qneatioiis  thus  presented. 


It  is  not  our  purpose  to  review  the  evidence 
to  which  reference  has  been  made.  It  is  enough 
to  know  that  if  the  Jury  had  been  permitted  to 
consider  it,  they  would  have  been  warranted  in 
finding,  as  already  suggested,  that  the  property 
was  not  sold  to  Whitaker,  but  merely  loaned  to 
him,  for  the  purpose  above  stated,  with  the  un- 
derstanding that  plaintiff  might  take  it  away  at 
any  time  ;  and  with  the  fhrther  understanding 
that  whenever  Whitaker  paid  him  what  the 
property  cost  him,  it  would  be  transferred  to 
him ;  and  fkirther,  that  the  property  never  was 
so  paid  for,  but  merely  remained  in  Whitaker's 
possession,  with  the  understanding  that  posses- 
sion thereof  might  be  resumed  by  plaintiff  at 
any  time.  Speaking  of  the  arrangement,  plain- 
tiff testified:  ''Iflgotdissatifiedwiththething 
of  course  I  was  to  take  possession  of  it  and  dis- 
pose of  it  at  any  time  it  suited  me."  Speaking 
of  the  terms  on  which  plaintiff  permitted  the 
property  to  remain  in  his  possession,  Whitaker 
testified  :  "  He  let  me  have  the  ftimiture  there 
as  a  matter  of  course,  and  if  I  could  pay  him 
back,  why  he  was  to  sell  me  back  the  ftirnitnre, 
or  to  do  what  he  pleased  with  it  It  was  his 
fhmiture.  It  is  his  ftimiture  to-day.  I  do  not 
own  a  dollar  of  it"  Again,  in  answer  to  the 
question,  whether  he  had  ever  made  enough  out 
of  the  business  to  pay  plaintiff  anything  that  he 
ever  put  into  the  hotel,  he  said,  '*  No,  sir ;  I 
never  made  enough,  and  up  to  last  January  I 
am  |1,100  out  besides." 

The  agreement  of  parties  was  oral ;  and,  as 
was  said  in  Maynes  v.  Atwater,  89  Pa.,  497, 
*'  The  sense  of  words  used  in  connection  with 
what  the  parties  intended  to  express  by  them  is 
exclusively  for  the  Jury  to  determine ; "  or,  as 
the  principle  is  stated  in  Forrest  v.  Nelson,  108 
Pa.,  497,  **  If  the  contract  ia  verbal,  it  is,  of 
course,  the  exclusive  province  of  the  jury  to 
inquire  and  ascertain  wliat  the  parties  meant ; 
if  it  is  in  writing,  its  construction  is  for  the 
court" 

Assuming  that  the  Jury  might  have  found  the 
foots  as  claimed  by  the  plaintiff  and  strongly 
indicated  by  the  evidence,  the  transaction  was 
a  bailment)  similar  in  principle  to  that  in  Maynes 
V.  Atwater,  supra. 

In  that  case  it  was  ruled  that  retention  of  pos- 
session by  a  former  owner  of  personal  property 
sold  at  sheriff's  sale,  is  not  a  badge  of  muo, 
nor  does  leaving  the  property  with  the  former 
owner  warrant  the  inference  that  the  purchaser 
either  sold  or  gave  it  to  him  as  to  authorize  its 
seizure  again  as  the  debtor's  property. 

It  follows  fh>m  what  has  been  said  that  the 
judgment  cannot  be  sustained. 

Judgment  reversed  and  a  veniri  de  novo 
awarded. 
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Supreme  Conrt   of  Ohio. 

PENNSYLVANIA  COMPANY 
V.- 
JACOB LANGENDORF. 

1.  tt  ia  not  negliUcence  per  se  for  one  to  voluntarily  risk  his 

own  safety  or  life  in  attempting  to  rescue  another  from 
impending  danger.  The  question  whether  one  so 
acting  should  be  charged  with  contributory  negligence 
in  an  action  brought  by  him  to  recover  damages  for 
i]:^nrie8  received  in  attempting  the  rescue,  is  one  of 
mixed  law  and  fkct,  and  should  be  submitted  to  the 
Jury  upon  the  evidence,  with  proper  instructions  from 
the  court. 

2.  While  one  who  rashly  and  unnecessarily  exposes  him- 

self to  danger  cannot  recover  damages  for  injuries  thus 
brought  on  himself,  yet,  where  another  is  in  great  and 
imminent  danger,  one  who  attempts  a  rescue  may  be 
warranted  by  surrounding  circumstances  in  exposing 
his  limbs  or  life  to  a  very  high  degree  of  danger,  and 
in  such  cases  he  should  not  be  charged  with  the  con- 
sequences of  errors  of  judgment  resulting  from  the 
excitement  and  confrision  of  the  moment. 
8.  In  such  cases,  if  the  rescuer  does  not  rashly  and  nnneo- 
oessarily  expose  himself  to  danger,  and  is  injured,  the 
iqjury  should  be  attributed  to  the  party  that  negli- 
gently or  wrongfhlly  exposed  to  danger  the  person  who 
required  assistance. 

Decided  May  6,  1891. 

Erbor  to  the  Circuit  Court  for  Lucas  County 
to  review  a  judgment  affirming  a  Judgment  of 
the  Conrt  of  Common  Pleas  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
personal  ii^uries  alleged  to  have  resulted  from 
defendant's  negligence.  Affirmed, 
Statement. 

The  defendant  in  error  recovered  a  Judgment 
against  the  plaintiff  in  error  in  the  Court  of 
Common  Pleas  of  Lucas  County  for  damages 
resulting  from  an  injury  received  by  him  while 
rescuing  a  child  of  tender  years,  who  had 
fallen  in  front  of  an  advancing  freight  train  of 
the  plaintiff  In  error.  This  judgment  was 
affirmed  by  the  Circuit  Court,  and  thereupon 
these  proceedings  were  brought  to  obtain  a 
reversal  of  the  Judgments  of  both  courts. 

Any  ftirther  statement  of  facts  necessary  to 
understand  the  questions  decided  will  be  found 
in  the  opinion. 

Mr.  Justice  Bradbury  delivered  the  opinion 
of  the  Court : 

The  defendant  in  error,  in  June,  1885,  while 
passing  along  one  of  the  streets  in  East  Toledo, 
stopped  at  a  point  where  the  track  of  the  rail- 
way of  plaintiff  in  error  crossed  the  street,  and 
engaged  in  conversation  with  a  woman  who 
had  in  charge  two  children,  one  an  infknt  in 
arms,  the  other  a  girl  about  four  years  old. 
The  plaintiff  in  error  had  constructed  a  safety 
gate  at  this  point,  and  during  the  greater  part 


of  the  day  kept  there  a  watchman  to  dose  the 
same  when  trains  were  approaching,  as  a 
warning  to  travelers.  The  accident  that  caused 
the  injury  occurred  about  7  o'clock  in  the 
evening,  or  a  little  later,  but  while  it  was  yet 
light  The  watchman  had  finished  his  day's 
labor,  and  gone  away,  and  the  gate  was  raised 
(or  open),  though  the  street  was,  perhaps,  as 
extensively  used  at  that  hour  as  at  any  other 
part  of  the  day.  A  local  freight  train  was  past 
due,  and  approaching  at  a  higher  rate  of  speed 
than  that  prescribed  by  the  ordinances  of  the 
city.  The  defendant  in  error  and  the  nurse 
were  engaged  in  conversation  at  a  point  from 
which  the  approaching  train  was  in  view  for  a 
considerable  distance,  though  exactly  how  far 
away  it  could  be  seen  is  left  in  some  doubt. 
The  little  girl,  while  her  nurse  and  defendant  in 
error  were  conversing,  wandered  across  the 
railroad  track,  and  seeing  or  hearing  the  ap- 
proaching train,  became  excited  by  the  sight  or 
noise  or  both,  and  by  clapping  her  hands  and 
other  manifestations  of  surprise  and  delight 
attracted  the  attention  of  her  nurse  certainly, 
and  probably  that  of  the  defendant  in  error 
also.  The  nurse  excitedly  called  the  child  to 
her,  and  while  crossing  the  railroad  track  in 
obedience  to  the  call  it  tripped  and  fell  in  front 
of  the  rapidly  approaching  train,  whereupon 
the  defendant  in  error,  observing  its  imminent 
peril,  sprang  to  its  rescue,  caught  it  in  his  arms 
and  leaped  onward,  but  was  struck  by  the 
locomotive  before  he  could  pass  beyond  its 
reach,  and  received  the  injuries  of  which  he 
complains.  That  the  safety  gate  was  raised 
and  the  watchman  absent,  was  not  disputed 
at  the  trial,  so  far  as  the  record  discloses ;  and 
the  evidence  is  amply  sufficient  to  warrant  the 
jury  in  finding  that  the  train  was  being  run  at 
an  unlawful  rate  of  speed,  so  that  in  both  these 
particulars  the  negligence  of  the  railroad  com- 
pany was  established.  It  is  contended,  how- 
ever, that  the  negligence  of  the  railroad  com- 
pany should  have  related  to  the  party  injured 
and  that  the  jury,  in  passing  upon  the  case  of 
the  defendant  in  error,  should  not  have  taken 
into  consideration  the  rights  of  the  rescued 
child,  but  should  have  confined  itself  to  con- 
sidering the  relations  existing  between  him  and 
the  railroad  company ;  and  in  this  connection 
the  plaintiff  in  error  requested  the  Court  of 
Common  Pleas  to  charge  the  jury  as  follows  : 

"  The  plaintiff^s  right  to  recover  depends  en- 
tirely upon  the  fact  that  the  defendant  was  guilty 
of  negligence  in  its  relations  to  this  plaintiff. 
The  jury,  in  deliberating  upon  your  verdict, 
must  not  consider  the  rights  of  the  child.    This 
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actton  has  Dotbing  do  with  her  rights. 
The  sole  qaeetdons  here  are :  Was  the  defend- 
ant guilty  of  negligence  which  caused  the 
plaintiff's  injnriee  ?  And  was  the  plaintiff  him- 
self guilty  of  contribntory  negligence?"  This 
request  was  properly  refbsed.  Negligence 
does  not  osoally  relate  to  any  one  in  particular 
and  does  not  in  any  case  so  relate  unless  there 
is  some  special  duty  owing  to  the  individual 
aifected  by  the  negligent  act  or  omission.  In 
tiiecase  under  review  the  railroad  company 
owed  no  special  duty  to  either  the  rescuer  or 
the  rescued  that  it  would  not  have  owed  to  any 
individuals  similarly  situated.  The  obligation 
was  to  the  public  generally ;  and  any  person 
who,  without  &ult  on  his  part,  received  an 
injury  in  consequence  of  its  failure  to  discharge 
this  obligation,  may  recover  from  it  compensa- 
tion therefor.  No  other  relation  is  necessary 
where  the  obligation  is  to  the  public,  than  that 
the  one  by  its  negligence  has  caused  injury  to 
&e  other  without  the  latter's  fault. 

It  is  also  objectionable  to  another  particular— 
that  of  requiring  the  jury  to  ignore  the  rights  of 
the  child.  It  is  true  that  the  child  in  its  rela- 
^ons  to  the  Railroad  Company  might  have  a 
right  of  action  for  injuries  received  by  it,  and 
yet  no  right  accrue  to  the  defendant  in  error 
for  those  received  by  him  in  the  same  accident. 
The  circumstance  that  the  child  had  a  right 
of  action  could  not  be  conclusive  that  the 
defendant  in  error  had  one  also,  though  the 
same  blow  of  the  locomotive  injured  both,  for 
the  negligence  of  the  latter  might  contribute 
to  the  result  in  a  manner  to  defeat  his  recovery, 
while  no  negligence  could  be  imputed  to  the 
child.  If  it  was  the  object  of  this  request  to  im- 
press upon  the  minds  of  the  jury  the  proposition 
above  stated,  that  the  rights  of  action  of  the 
child  and  its  rescuer  against  the  railroad  com- 
pany were  distinct,  the  language  selected  was 
not  well  chosen.  The  phrase:  "The  jury,  in 
deliberating  on  your  verdict,  must  not  consider 
the  rights  of  the  child.  This  action  has  nothing 
to  do  with  her  rights," — was  well  adapted  to 
mislead  the  jury  into  the  belief  that  the  immi 
nent  danger  of  the  child,  and  its  right  to  be 
rescued  therefrom,  were  to  be  excluded  from 
their  consideration.  This  view  would  have 
defeated  the  recovery,  for  the  very  gi'ound 
upon  which  the  defendant  in  error  founded  his 
claim  was  that  the  imminent  peril  of  the  child 
warranted  the  risk  he  assumed  in  undertaking 
its  rescue. 

This  brings  us  to  the  consideration  of  the 
main  question.  Plaintiff  in  error  contends  that 
it  was  negligence  per  se  for  the  defendant  in 


error  to  throw  himself  in  front  of  a  moving 
train   in   his  effort  to  rescue  the  child  from 
danger.     The  petition  of  the  plaintiff  below 
discloses  that  he  received  the  injury  of  which 
he  complained  by  voluntarily  passing  in  front 
of  a  moving  train  to  rescue  a  child  who  had 
fallen  in  front  of  it ;  therefore,  if  such  an  act  is 
negligence  per  se,  the  petition  disclosed  that 
the  negligence  of  the  plaintiff  below  contributed 
to  the  injury,  and  he  was  not  entitled  to  main- 
tain an  action  therefor.    The  same  question  was 
raised  by  an  exception  taken  to  the  following 
part  of  the  charge  of  the  court :   **  It  appears 
that  the  plaintiff  was  struck  by  the  engine  and 
injured  while  in  the  act  of  passing  across  the 
track  and  rescuing  a  little  child  from  danger 
and  saving  its  life.    To  hold  the  railroad  com- 
pany responsible  in  damages  for  this  injury  it 
must  be  shown,  that  the  child  was  in  danger 
of  being  run  over  and  injured  by  the  approach- 
ing engine,  and  that  such  danger  was  caused  or 
erected  by  the  negligence  of  the  railroad  com- 
pany,   and,    that    in    making    the    effort    to 
rescue  the  child  the  plaintiff  was  not  guilty  of 
contributory  negligence.    These  are  questions 
of  fact  which  it  will  be  your  duty  to  determine 
from  the  evidence.    ^    ^    ^    if  you  find  that 
the  peril  to  which  the  child  was  exposed  was 
caused  by  such    negligence  of  the  company, 
you  will  then  inquire  whether  the  plaintiff,  in 
passing   across   the   track  and  attempting  to 
rescue  the  child,   was  guilty  of  contributory 
negligence.     The  law  will  not  impute  negli- 
gence  to   an   effort   to  preserve  human  life, 
unless  made  under  such  circumstances  as  to 
constitute  rashness  in  the  judgment  of  prudent 
persons.    *    *    *    If  he  believed,  and  had  good 
reason  to  believe,  that  he  could  save  the  life  of 
the  child,  without  serious  injury  to  himself,  the 
law  will  not  impute  to  him  blame  for  making 
the  effort."    Plaintiff  in  error  insists  that  the 
court  of  common  pleas,  instead  of  leaving  the 
question,  as  it  did,  to  the  jury,  to  say  whether 
the  act  of  the  defendant  in  error,  under  all  the 
circumstances,  and  according  to  the  rules  laid 
down  by  the  court,  was  or  was  not  negligent, 
should  have  told  them  that  to  pass  in  front  of  a 
rapidly  moving  train,  as  it  was  admitted  the 
defendant  in  error  did,  even  to  rescue  from 
danger  a  child  of  tender  years,  was  in  law  an 
act  of  negligence  that  defeated  his  right  of 
recovery.    It  is  said  that  the  defendant  in  error 
voluntarily  assumed  the  risk,  that  the  danger 
attending  his  act  was  apparent,  and  that,  how- 
ever commendable  his  conduct  may  have  been 
when  viewed  from  the  stand-point  of  humanity, 
the  law  will  grant  no  relief  for  an  injury  thu 
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brought  upon  himself.  It  is  apparent  that  the 
defendant  in  error  was  under  no  legal  obliga- 
tion to  rescne  the  child.  If  he  had  chosen  to 
stand  by  and  permit  the  approaching  train  to 
run  over  and  kill  the  child,  he  would  have 
violated  no  rule  of  law,  dvil  or  criminal. 
Therefore  what  he  did  in  the  matter  was  a 
voluntary  act  in  the  sense  of  that  term  that  he 
was  under  no  legal  obligation  to  perform  it 
That,  however,  is  not  a  conclusive  test  of  the 
question.  To  entitle  one  to  relief  for  the  conse- 
quences of  the  negligence  of  another,  it  is  by  no 
means  necessary  that  the  party  injured  should 
have  been  at  the  time  in  the  discharge  of  any 
duty  whatever.  His  rights  in  this  respect  are 
perfect  when  he  is  in  the  performance  of  any 
lawfhl  act,  and  even,  in  some  instances  and  in 
some  States,  when  the  act  is  in  some  respects 
not  strictly  lawflil.  The  act  of  the  defendant  in 
error  was  not  only  lawfhl,  but  it  was  highly 
commendable ;  nor  was  he  in  any  legal  sense 
responsible  for  the  emergency  that  called  tot 
such  prompt  decision  and  rapid  execution. 
The  negligence  of  the  Railroad  Company  in 
having  no  watchman  at  this  public  crossing, 
and  the  nnlawfiil  rate  of  speed  at  which  the 
train  was  running  towards  it,  to  which  may, 
perhaps,  be  added  that  of  the  nurse  in  charge  of 
the  child,  were  the  causes  of  its  extreme  dan- 
ger. There  was  but  the  fhustion  of  a  n^inute 
in  which  to  resolve  and  act,  or  action  would 
come  too  late.  Under  these  circumstances  it 
would  be  unreasonable  to  require  a  deliberate 
judgment  from  one  in  a  position  to  afford  relief. 
To  require  one  so  situated  to  stop  and  weigh 
the  danger  to  himself  of  an  attempt  to  rescue 
another,  and  compare  it  with  that  overhanging 
the  person  to  be  rescued,  would  be  in  effect  to 
deny  the  right  of  rescue  altogether  if  the  dan- 
ger was  imminent  The  attendant  circum- 
stances must  be  regarded;  the  alarm,  the 
excitement  and  confiision  usually  present  on 
such  occasions ;  the  uncertainty  as  to  the  proper 
move  to  be  made;  the  promptness  required, 
and  the  liability  to  mistake  as  to  what  is  best  to 
be  done  suggest  that  much  latitude  of  judgment 
should  be  allowed  to  those  who  are  thus  forced 
by  the  strongest  dictates  of  humanity  to  decide 
and  act  in  sudden  emergencies.  And  the  doc- 
trine that  one  who,  under,  those  or  similar 
circumstances,  springs  to  the  rescue  of  another 
thereby  encountering  even  great  danger  to 
himself,  is  guilty  of  negligence  per  se,  is  sup- 
ported by  neither  principle  nor  authority. 

In  Evansville  &  C.  RR.  Co.  v.  Hiatt,  17  Ind, 
102,  language  is  used  by  the  judge  in  deciding 
the  case,  which,  to  some  extent,  supports  the 


doctrine,  but  the  decision  was  not  placed  upon 
that  ground,  and  what  the  learned  judge  sidd 
in  that  connectipn  may  be  regarded  as  obiter 
dictum.  The  doctrine  is  repudiated  by  the 
text-writers  and  all  the  other  eases  that  come 
to  our  notice.  In  Eckert  v.  Long  Island  RR. 
Co.,  43  N.  Y.,  502,  it  was  held  that  "  the  law  has 
so  high  a  regard  for  human  life  that  it  will  not 
impute  negligence  to  an  effort  to  preserve  it, 
unless  made  under  circumstances  constituting 
rashness  in  the  judgment  of  prudent  persons." 
In  that  case  the  rescuer  lost  his  life  in  throwing 
a  small  child  from  the  track  of  an  approaching 
train,  and  a  judgment  in  favor  of  his  adminla- 
trator  for  damages  resulting  from  his  death  was 
affirmed  by  the  Court  of  Appeals.  The  resem- 
blance between  that  case  and  the  one  before  us 
is  very  striking.  This  doctrine  has  received  the 
sanction  of  the  courts  of  last  resort  in  Massa- 
chusetts and  Missouri.  Linnehan  v.  Sampson, 
126  Mass.,  506 ;  Donahoe  v.  Wabash,  St  L.  &  P. 
RR.  Co.,  83  Mo.,  660 ;  Beach,  Contrib.  Neg.  p  46, 
Sec.  16 ;  Wharton,  Neg.,  Sec.  314 ;  Pierce,  Rail- 
roadS;  329.  The  doctrine  that  one  is  not  neces- 
sarily chargeable  with  contributory  negligence 
because  he  adopted  a  course  of  action  that 
imperiled  his  safety,  or  even  his  life  finds 
support  in  other  courts.  Carroll  v.  Minnesota 
Valley  RR.  Co.  14  Minn.,  57 ;  Pennsylvania  Co. 
V.  Roney,  89  Ind.  453 ;  Cottrill  v.  Chicago,  M. 
&  St  P.  RR.  Co.,  47  Wis.,  634.  We  think  the 
Court  of  Common  Pleas  did  not  err  in  leaving 
it  to  the  jury  to  determine  from  all  the  circum- 
stances surrounding*  the  defendant  in  error  at 
the  time  he  sprang  to  the  rescue  whether  the 
act  was  rash  or  not,  and  in  saying  to  them  that 
if  they  found  it  was  not  rash,  then  it  did  not 
constitute  contributory  negligence.  It  is  diffi-  * 
cult,  if  not  impossible,  to  lay  down  in  advance 
a  rule  by  which  to  determine  the  extent  to 
which  one  may  risk  his  safety  or  his  life  in 
emergencies  of  this  character  and  not  be 
charged  with  rashness;  but  the  emergency 
may  be  such  as  to  warrant  the  assumption  of  a 
high  degree  of  risk,  and  one  so  situated  may 
rightfrilly  expect  his  acts  to  be  construed  in 
the  light  afforded  by  all  the  circumstances  that 
impelled  him  to  their  commission,  and  that  he 
would  not  be  charged  with  contributing  to  his 
own  injury,  so  as  to  defeat  a  right  of  action, 
because  the  result  showed  that  the  risk  he 
assumed  was  greater  than  in  the  excitement-of 
the  moment  he  had  contemplated,  or  in  some 
other  respect  his  judgment  had  been  faulty. 

Judgement  affirmed, 

«•* 

Records  and  Briefs  printed  at  once  by  the 
Law  Reporter  Co.,  503  E.  St,  N.  W. 
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Partnership  UabHity  of  Stockholders. 

The  law  of  corporations  is  one  of  the  most 
important  with  which  we  have  to  deaL  The 
liability  of  stockholders,  as  partners,  is  an 
important  subhead  of  corporation  law.  As 
held  in  the  Dartmoath  College  Oase,  "A  cor- 
poration is  an  artificial  being,  invisible,  in- 
tangible, and  existing  only  in  contemplation 
of  law."  Stockholders  of  this  artificial  being, 
invisible  and  intangible  oreatnre  of  the  law,  may 
be  liable  in  dififerent  way&  They  may  be  liable 
to  oorporate  creditors  to  the  fhll  amount,  at  par 
Talne,  of  tiie  stock  snbscribed.  They  may  have 
an  additicmal  liability  imposed  npon  them  by 
statute.  TbiB  additional  liabUity,  beyond  the 
mipaid  subscription,  may  be  imposed  either 
by  a  provision  to  that  effect  in  the  constitu- 
tion of  the  State,  or  by  a  provision  in  the 
charter  granted  to  the  corporation  ;  or  it  may 
be  imposed,  as  stated  above,  by  statute.  The 
general  rule,  however,  is  that  the  stockhold- 
ers in  a  corporation  are  only  liable  to  the 
extent  and  for  the  par  value  of  the  stock  held 
by  them ;  any  increased  liability  must  there- 
toe  be  imposed  by  the  constitution  of  the 
State,  the  charter  or  statute.  The  very  &ct 
of  incorporation  limits  the  liability  of  stock- 
holders to  corporate  creditors  to  the  extent  of 
their  unpaid  subscriptions.  When  the  consti- 
tution of  a  State,  or  a  statute  of  a  State,  imposes 
an  additional  liability,  and  those  provisions 
exist  at  the  time  when  the  co]^>oration  is  formed, 
there  can  be  no  question  but  that  the  provi- 
sions are  constitutional ;  but  when  the  liability 
by  statute  or  the  constitution  of  the  State  is 
made  after  the  corporation  is  fonned,  then  the 
liability  thus  imposed  as  a  rule  of  law  is  uncon- 
stitutional  and  void.  As  an  exception  to  the 
general  rule,  there  are  nome  cases  in  which  such 
provisions  would  be  constitutional  and  valid. 
"Whesn  the  l^:islature  has  expressly  reserved 
the  right  to  alter  or  amend  the  charter  of  a 
oorporation,  a  provision  by  statute  or  State 
constitution  to  alter  or  amend  the  charter  of  a 
oorporation  would  be  constitutional  and  bind- 
tog.  Matter  of  N.  Y.  Elevated  RR.  Co.,  70  N. 
T.,  927.  When  the  legislature  has  a  reserved 
power  to  iidter  or  amend  charters  of  corpora- 
tions granted  by  it,  it  appears  by  the  weight 
of  authority  that  it  may,  by  statutory  enact- 
ment, impose  upon  the  stockholders  additional 
liabilitiee  to  their  liability  at  conmion  law. 
When  the  prescribed  method  of  incorporation 
has  not  been  followed,  a  corporate  creditor  may 
igmne  the  existence  of  the  corporation  and  sue 
the  stoekhdders  as  partners.  If  a  corporation  is 


formed  and  doing  business  as  such,  and  has  not 
followed  the  prescribed  method  of  becoming  in- 
corporated, then  the  supposed  stockholders  are 
liable  as  partners  without  any  regard  to  the 
name  which  they  may  choose  to  call  themselves. 
The  National  Union  Bank  v.  Londan,  46  N.  Y., 
410-414.  Thus  where  the  law  provides  that 
articles  of  incorporation  shall  be  filed  and  re- 
corded in  a  certain  place;  and  the  oorporation 
creates  debts  before  the  filing  and  recording  of 
such  articles,  then  such  creditors  may  have  a 
cause  of  action  against  the  stoclEholders  as  part- 
ners. Bigelow  vs.  Gregory,  73  111.,  197.  A 
total  failure  of  the  corporation  to  file  or  re- 
cord its  articles  of  incorporation  renders  the 
stockholders  liable  as  partners.  In  the 
State  of  Nebraska  the  filing  of  articles  of 
incorporation  with  the  county  clerk  is  a  con- 
dition imposed  by  law  before  a  franchise 
may  exist  When  such  association  has  fsdled 
to  comply  with  the  prescribed  method,  then 
the  members  are  liable  as  partners.  Ab- 
bott V.  Omaha  Smelting  Ck>.,  4  Neb.,  416;  Wells 
V.  Gates,  18  Barb.,  554;  Cross  v.  Jackson,  5  Hill, 
478.  When  the  articles  of  incorporation  fydl  to 
name  the  principal  place  of  transacting  busi- 
ness, or  name  an  indefinite  place  or  an  indefi- 
nite statement  as  to  the  place  of  the  principal 
office  of  transacting  business,  when  the  statute 
requires  it,  then  the  method  of  incorporation  is 
bad,  and  the  would-be  stockholders  are  liable 
as  partners.  Generally  the  incorporating  acts 
of  the  States  specify  what  kinds  of  business  may 
be  carried  on  by  the  association  of  persons  as  a 
corporation.  When  it  is  attempted  by  individ- 
uals to  carry  on  any  kind  of  business  as  a  cor- 
poration, not  specified  in  the  incorporating  acts 
of  the  State,  the  individuals  composing  the  as- 
sociation would  be  liable  as  partners.  The 
reason  of  the  above  rule  is  that  it  is  not  con- 
sidered wise  public  policy  to  permit  a  limited 
liability  in  certain  classes  of  business.  In  New 
York  a  railroad  construction  company  cannot 
be  incorporated,  and  therefore  the  liability  of 
individuals  composing  such  company  is  that  of 
partners.  In  Ohio  it  seems  to  be  the  rule  that 
there  may  be  formed  a  corporation  by  individ- 
uals for  the  purpose  of  transacting  any  business 
for  which  individuals  may  lawfully  associate 
themselves,  except  for  dealing  in  real  estate  or 
carrying  on  professional  business.  In  the  State 
of  Nebraska,  "Any  number  of  persons  may  be 
associated  and  incorporated  for  the  transaction 
of  any  lawfhl  business,  including  the  construc- 
tion of  canals,  railways,  bridges  and  other  works 
of  internal  improvement''  If  any  corporation 
in  thut  State  foils  to  comply  substantially  with 
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tiie  provisions  of  the  statute  in  relation  to  giv- 
ing notice  and  other  requisites  of  organization, 
the  property  of  all  the  stockholders  shall  be 
liable  for  the  corporate  debts,  and  they  are 
therefore  liable  as  partners.— IT.  H.  Pay  titer  in 
Central  Law  Journal, 


RAHiBOADS.— Plaintiff  was  lawfully  upon  de- 
fendant's depot  grounds,  unloading  corn  into  a 
crib  which  was  near  two  highway  crossings, 
when  defendant's  engine  passed  without  signal, 
and  frightened  plaintiff's  team,  causing  them  to 
run  away  and  injure  plaintiff.  The  statute  pro- 
vides that  no  railroad  engine  shall  approach  a 
highway  crossing  without  giving  a  signal,  and 
makes  the  neglect  to  give  such  signal  a  misde- 
meanor: Hela^  That  defendant  was  liable,  al- 
though plaintiff  was  not  attempting  to  use  such 
crossing.  The  instruction  of  the  court  below, 
directing  the  verdict,  seems  to  be  based  upon 
the  thought  that  no  one  is  en  titled  to  protection 
against  the  negligence  of  omitting  to  ring  the 
bell,  except  per^ns  who  were  using  or  about  to 
use  the  highway  crossing.  This  would  be  true 
only  in  case  the  negligence  was  the  omission  of 
an  obligation  or  duty  raised  by  contract,  ex- 
press or  implied,  or  imposed  by  special  regula- 
tions of  the  parties.  But  the  case  is  one  where 
the  negligence  causing  the  injury  arises  by 
reason  of  the  violation  of  a  statute  which  de- 
clares the  negligence  to  be  a  misdemeanor.  In 
support  of  these  views  we  cite  Wakefield  v. 
Railway  Co.,  37  Vt.,  330;  Railway  Co.  v.  Rai- 
ford  (Ga.),  9  S.  E.  Jlep.,  189;  Railroad  v.  Wil- 
liamsj  74  Ga.,  723;  Railway  Co.  v.  Young  (Ga.)t 
7  8.  E.  Rep.,  912;  Ranson  v.  Railway  Co.  (Wis.). 
22  N.  W.  Rep.,  149.  Cases  are  cited  by  counsel 
for  the  defendant  in  support  of  views  in  con- 
flict with  our  conclusions.  Some  are  to  that 
effect,  but  we  are  clearly  of  the  opinion  that 
they  are  in  conflict  with  principle.  Other  cases 
cited  by  counsel  are  not  in  conflict  with  our 
conclusions  in  this  case.  Iowa  Sup.  Ct.,  Oct. 
10, 1891.  Lonergren  v.  Illinois  Central  Ry.  Co. 
Opinion  by  Beck,  C.  J. 

» ^•»  « 

Administrators. — An  administrator  recov- 
ered a  judgment,  and,  after  appeal  was  barred, 
waived  his  advantage  and  allowed  the  same  to 
be  taken.  The  appellate  court  reversed  the 
judgment,  and  refused  a  new  trial,  on  the 
ground  that  the  proof  showed  no  caused  of  ac- 
raon  :  Heldy  That  he  was  not  obliged  to  insist  on 
the  technicality,  and  was  not  personally  liable 
to  the  estate  for  the  amount  of  the  judgment. 
McGuire  v.  Rogers,  21  Atl.  Rep.,  723  (Md.). 
The  reasoning  of  the  court  is  that  an  adminis- 
trator is  not  obliged  to  insist  upon  or  set  up  a 
legal  right  when  justice  does  not  require  it.  In 
accordance  with  this  principle  it  is  generally 
held  that  an  administrator  may  waive  the  Stat- 
ute of  Limitations.  The  present  case  is  inter- 
esting as  indicating  that  the  right  to  waive  will 
be  extended  to  other  defenses  concerning  which 
the  law  is  as  yet  unsettled.  See  Williams  on 
Executors,  7th  edition,  p.  1801;  Woerner's  Law 
of  Administration,  p^.  841,  843;  15  Mass.,  8, 
note.— Harvard  Law  Revieia. 

Law  Blanks  at  tJw  Law  Reporter  503^  E. 


THE  COURTS. 
Snpreme  (!oort  of  the  District  of  Colnmbia. 

IN  EQUITY-Ncw    Suite. 

•January  7, 1892. 

13644.  Millie  Lindsey  v.  Frank  Lindsey.  For 
divorce.    Com.  sol.,  0.  Oarrington. 

13645.  David  Murphy,  executrix,  etc.,  v.  Rose 
Lynch  et  al.  To  administer  trust  Com.  soL, 
M.  J.  Colbert. 

13648.  Arthur  E.  Bateman  et  al.  v.  Harvey 
Durand  et  al.  For  injunction  on  sale,  etc. 
Com.  sol.,  H.  H.  Wells. 

13647.  The  Washington  Market  Co.  v.  The 
District  of  Columbia.  To  declare  text  of  con- 
tract for  account  and  injunction. 

January  11. 

13648.  Mary  Farnsworth  v.  William  Farns- 
worth.    For  divorce.    Com.  sol.,  Albert  Sillei*S. 

13649.  Edward  Hoeke  v.  M.  V.  B.  Bogan  et  al. 
To  correct  deed.  Com.  sols.,  Morris  &  Hamil- 
ton and  M.  J.  Colbert. 

January  13. 
13660.  E.  W.  Kirby   v.   Emeline   M.   Kirby. 
For  divorce.    Com.  sol.,  BelvaA.  Lockwood. 

13651.  Annie  Laura  Galliher  et  al  v.  H.  N. 
Mclntyre.    For  partition  of  real  estate.    Com. 
sols.,  J.  Altheus  Johnson  and  L  B.  Linton. 
—  -  '•"^•^ —  — 

AT    LAW— New  Suite. 

January  4. 

32486.  Heller  &  Co.  v.  Jos.  K.  Sti-asburger. 
Account,  $238.75.    PlfTs.  atty.,  Jno.  C.  Heald. 

32487.  Jake  Frank,  to  the  use  of  Julius  Baum- 

farten,   v..  Thos.  J.  King.     Damages,  $12,000. 
Iflfs.  atty.,  G.  A.  Prevost. 

32488.  W.  O.  Dennison  v.  The  District  of  Col- 
umbia.   Certiorari.    Plflfs.  atty.,  T.  A.  Lambert. 

January  6. 

32489.  A.  F.  Lucas  v.  C.  M.  McGowan  et  al. 
Notes,  ?5,000.    PlflFs.  atty.,  8.  T.  Thomas. 

32490.  Geo.  C.  W.  Magruder  v.  A.  J.  Schwarta. 
Appeal. 

32491.  F.  C.  George  v.  Paul  A.  Andrews  et  al. 
Account,  $928.77.  Pfffs.  atty.,  Wm.  Myer  Lewin; 
Defts.  attys.,  Webb  &  Webb. 

January  6. 
33492.  William  H.  Ayres  v.  The  Washington 
Investment  and  Commission  Co.    PlflFs.  atty., 
A.  B.  Duvall. 

32493.  Annie  Bowling  v.  Jno.  H.  CarlL  Ap- 
peal   PlflFs.  atty.,  W.  K.  DuhameL 

32494.  Frite  Schneider  v.  JV^.  H.  Douglass  et 
al.    Appeal.    Defts.  atty.,  H.  E.  Davis. 

32495.  Geo.  J.  Greenly  v.  Geo.  H.  Miller. 
Damages,  $5,000.  Plflfe.  attys..  Smith  &  Al- 
bright. 

January  7. 

32496.  Jno.  M.  McCalla,  trustee,  appellee,  v. 
Frank  Miller,  appellant  Appeal.  Plffs.  atty., 
E.  H.  Thomas.  ^ 
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32497.  Mary  R.  Archer  v.  The  Republican  Na- 
tional League.  Account,  f  1,774.20.  Plflfs.  atty., 
W.  G.  Johnson. 

32498.  W.  H.  Church  v.  Charles  Medford. 
Account,  |400. 

32499.  John  H.  Crane  v.  The  Washington 
Market  Co.  Appeal.  Deft,  attys.,  Birney  & 
Bimey. 

January  8. 
32r500.  Mary  Keane,  admx.,  v.  The  District  of 
Columbia.      Damages,    f  10, 000.      PlflFs.    atty., 
Bimey  &  Bimey. 

32501.  Chris.  Rosendale  et  al.  v.  Charles  Lies- 
man.    Judgment  of  Justice  Taylor,  f67.9ft. 

January  9.' 

32502.  Spencer  Lee  v.  Hugh  McCaflfrey.  Ap- 
peal. 

32503.  John  C.  Louthan  v.  A.  Salzstein.  Note, 
fl60.     Plffs.  atty.,  H.  B.  Moulton. 

32504.  StilsonHutcbins  V.Richard  Weightman. 
Note,  14,600.  PlflFs.  attys.,  Worthington  &  Heald. 

32505.  Frank  Hume  v.  Ann  Maria  Watson. 
Account,  f300.    Plflfs.  atty.,  W.  A.  Johnston. 

32506.  George  Baldwin  et  al.  v.  Batemart  & 
Co.  Account,  $29,292.20.  Plflfs.  atty.,  Nathl. 
Wilson. 

32507.  James  L.  Barbour  &  Co.  v.  The  B.  & 
P.  RR.  Co.  Replevin.  Plflfs.  attys.,  A.  S. 
Worthington  and  J.  P.  Shepperd. 

32508.  Julius  Lansburgh  v.  The  Columbia 
Gnano  &  Phosphate  Co.  Note,  $463.20.  Plflfs. 
attys.,    M.  F.  Woodward  and  A.  A.  Lipscomb. 


Notice. — The  Corporators  named  in  the  Cer- 
tificate of  Incor^ration  of  The  Schillinger 
Curbing  and  Paving  Company  give  notice  that 
a  meetmg  of  Stockholders  will  be  held  at  the 
Company's  Office  on  January  26,  1892,, to  make 
by-laws,  elect  directors,  and  transact  such  other 
business  as  is  necessary.  L.  P.  Wright,  John 
C.  Poor,  H.  T.  Woods,  H.  J.  McLaughlin,  H.  H. 
Wainwright. 


£egal  Noticeo. 


Ccgal   Notices. 


Rule  of  Court. 

RuLB  20.  •  *  *  *  Hereajier  all  notices  tTthich  relate  to 
proceedings  in  the  Supreme  Court  of  the  District  of  ColumbiOf 
the  publicaitTn  of  which  is  required  by  law  or  by  rules  oj 
Ckmrt^  or  by  any  order  o/  Courts  shall  be  published  in  Thk 
Washington  Law  Reporter,  during  the  time  required  by 
laWfin  addiHon  to  any  other  papers  which  may  be  i>ecinU,u 
ordered  or  which  may  be  selected  by  the  partich. 


This  i8  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Ck>lumbia,  ha«  ob- 
tained from  the  Supreme  Court  of  the  DiHtrict  of  Ck)lumbia, 
holding  a  Hpecial  1  erm  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  MARY  HELEN 
CHURCHILL  BAIRD,  late  of  the  District  of  Columbia, 
dec&ased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  »th  day  of  January 
next;  they  may  otherwise  by  law  be  excluded  flrom  all 
beuefit  of  the  said  estate. 

Given  under  my  hand  this  9tb  day  of  January,  1892. 

LILV  HUxVTER  BAIRD, 
2    R.  E.  Pairo,  Proctor.  1445  Massachusettf  Ave.  n.  w. 


FIRST   II^iSKItXIOIV. 


Thts  is  to  Glye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob 
t&ined  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business.  Letters 
T«ctamentar3'  on  the  personal  e-state  of  PA'IRICK  J. 
MURPHY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  llth  day  of  January 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  ofthe  said  estate. 

Given  under  our  hand  this  llth  day  of  January,  1892. 
S.  R.  BOND. 
2    8.  B.  Bond,  Proctor.  CHARLES  W.  HANDY. 

321  4H  St.  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Te^pt  for  Orphans'  Court  Business. 
January  9th,  1892. 

In  the  cose  of  Henry  Wise  Oarnett  and  Samuel  P.  Bell, 
Executors  of  ANNA  M.  C.  RMH  H.  deceased,  the  Executors 
aforesaid  have,  with  the  approval  of  the  Court,  appointed 
Friday,  the  12th  day  of  February,  A.  D.  1892.  at  i;  o'clock,  a. 
m.,  for  making  payment  and  distribution  under  the  Court's 
direction  and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a 
residue,  are  hereby  notified  to  attend  in  person  or  by 
agent  or  attorney  duly  authorized,  with  their  claims 
against  the  estate  properly  vouched;  otherwise  the 
Executors  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washinj^ton  Law  Reporter  and  in 
the  Evening  Star  previous  to  said  day. 

Test  :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
2    No.  4198.    Ad.  Doc.  16.    Randall  Hagner,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans' Court  Business. 
January  8th,  1892. 

Ill  the  case  of  Genevnve  T.  Yager,  Administratrix,  c.t.a. of 
BERTRAND  S.  ASH  BY,  deceased,  the  Administratrix  c.t.a. 
aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  12th  day  of  February,  A.  D.  1892,  at  11  o'clock  a. 
m  ,  for  making  payment  and  distribution  under  the  Court's 
direction  and  control;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
dii(%  are  hereby  notified  to  attend  in  person  or  by  agent  or 
attornev  duly  authorized,  with  their  claimsagainst  thetstate 
properly  vouched  :  otherwise  the  Administratrix  c.t.a.  will 
take  the  benefit  ot  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and  in 
the  Evening  Star,  of  Washington,  D.  C.  previous  to  the 
said  day. 

Test:  L.  P.WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
2    No.  3893.    Ad.  Doc.  15.    Edwards  &  Barnard,  Proctors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

January  9th,  1892. 

In  the  case  of  Charles  M.  Matthews.  Executor  of  ACH8AH 
C.  DAVIS,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  court,  appointed  Friday,  the  5th  day  of 
February,  A.  D.  1892.  at  1  o'clock  p.  m.,  for  making  payment 
and  distribution  under  the  court's  direction  and  control; 
when  and  where  all  creditors  and  pers  ns  entitled  to  distrib- 
utive shares  (or  legacies*  or  a  residue,  are  hereby  notified  to 
attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  clain.s  against  the  estate  properly  vouched; 
otherwise  the  said  Executor  will  take  the  benefit  of  the  law 
again«t  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Reg-ster  of  Wills  for  the  District  of  Columbia. 
2    No.  4200.    Ad.  Doc.  16.    Henry  8.  Mat^iews,  Proctor. 
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Cegal  Notitea. 


No.  82,818. 
At  Law.    Docket  - 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 
The  12th  day  of  January,  1892. 
Matthew  Semple,  and  Robert  A.  Semple, 
trading  as  Semple  &  Co.,  plaintiflB, 

JobW.  McAfee.  John  Q.  McAfee,  and 

Harry  0.  McAfee,  trading  as  McAfee  & 

Bros.,  defendants. 

On  motion  of  the  plaintiff,  by  Messrs.  Gtordon  &  Gordon, 
their  solicitors,  it  is  ordered  that  the  defendants,  JOB  W 
McAFBE,  JOHN  Q.  McAFEE.  and  HARRY  C.  MoAFEE, 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule  day  occurring  forty  days  after  this  dav :  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  condemn  certain  credits  of 
defendant's  heretofore  attached  in  this  cause. 

By  the  Ck>uH.  M.  V.  MONTGOMERY,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

2  By  H.  W.  Hodges,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
George  E.  Emmons  ) 

vs.  y  In  Equity.    No.  18,519. 

Moses  Kelley  et  al.  i 

On  motion  of  the  complainant,  by  Messrs.  Padgett  A 
Forrest,  hi»  attorneys,  it  is  this  9th  day  of  January,  1892, 
ordered  that  the  defendant,  Charles  E.  Prentiss,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  substitute  a  trustee  in  the 
place  ana  stead  of  Charles  E.  Prentiss,  named  as  trustee  in 
the  certain  deed  of  trust  in  the  bill  of  complaint  set  out. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

2  By  M.  A.  Clancy,  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

January  18th,  1892. 

In  the  case  of  Frank  M.  Parker,  Administcator  of  the 
estate  of  MARY  E.  PARKER,  deceased,  the  Administrator 
aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  12th  day  of  February,  A.  D.  1892.  at  11  o'clock  a. 
m.,  for  making  payment  and  distribution  under  the  Court's 
direction  and  control :  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a 
residue,  are  hereby  notified  to  attend  in  person  or  by  agent 
or  attorney  duly  authorized,  with  their  claims  against  the 
estate  properly  vouched ;  otherwise  the  Administrator  will 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  m  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
2    No.  4287.    Ad.  Doc.  16.    William  Twombly,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Christine  Cecilia  Coleman,    ) 

and  Francls^E.  Richards      ^  ^o.  13.471.    Eq.  Doc.  82. 
Alexander  Webster  Richards.  I 

Joseph  J.  Darlington  and  W.  Woodville  Flemming,  the 
trustees  in  the  above  entitled  cause,  having  reported  to  the 
Court  that  they  have  sold  the  real  estate  m  these  proceed- 
ings described,  being  original  lot  numbered  six  (6;  in  square 
numbered  seven  hundred  and  forty-two.  (742),  the  north- 
western portion  of  said  lot  to  Cbristme  Cecilia  Coleman  for 
eighteen  hundred  and  twenty-five  ($1,825)  dollars ;  the  south- 
west portion  to  Francis  E.  Richards  for  eighteen  hundred 
and  twentv-five  ($1,825)  dollars,  and  the  eastern  portion  of 
said  lot  six  (6)  to  Jefferson  B.  Cralle  for  two  thousand  and 
fifty-three  (1^2,063)  dollars,  making  a  total  of  five  thonssnd 
seven  hundred  and  fifl.v -three  ($6,763)  dollars:  It  is  by  the 
Court,  this  4th  day  of  January,  1892,  ordered  that  said  sale 
be  ratified  and  confirmed  unless  cause  be  shown  on  or  before 
thirty  days  after  the  date  thereof. 

Provided  a  copv  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  for  three  successive  weeks  prior  to  the 
expiration  of  said  thirty  days. 

A.  B.  HAGNER,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

1  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  January  4, 1882.    J.  B.  Young,  Clerk.] 


Cegal  Notitea. 


This  is  to  (j^iye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  fVom  the  Supreme  Court  of  the  District  of  Colom- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  JOHN 
HOOVER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  euiibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  81st  day  of  December 
next;  they  may  otherwise  by  law  be  excluded  flrom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  Slst  day  of  December,  1891. 
ARTHUR  A.  BIRNEY, 
1  458  Louisiana  ave. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  January,  1892. 

J.  Henry  Hentz  Sr.  et  al.l 

vs.  y  No.  18,505.    Docket  88. 

Alice  K.Seligsonetal.  ) 

On  motion  of  the  complainants  by  Thomas  M.  Fields,  their 
soUcitor,  it  is  ordered  Qiat  the  respondents,  THE  UNITTO 
SECURITY  LIFE  INSURANCE  AND  TRUST  COBiPANY 
of  Pennsylvania,  and  OON8TANTINE  H.  WILLIAMSON, 
trustee,  cause  their  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day,  occurring  forty  days  after  this  dBTt, 
otherwise  this  cause  will  be  proceeded  with  as  in  case  of 
default.  ^  _ 

The  object  of  this  suit  is  to  administer  the  estate  of  Her- 
man A.  Seligson,  deceased,  and  to  sell  lot  166  and  part  of 
lot  168  in  Beairs  addiUon  to  Georgetown :  subdivision  lot 
35  in  Square  823,  and  land  in  Johnson  County,  Kentucky,  to 
pay  the  debts  of  said  deceased. 

A  summons  duly  issued  to  the  said  respondents  was  r»> 
turned  '*  not  to  be  found,"  on  December  1, 1891. 

By  the  Court.  A.  B.  HAGNER,  Asso.  Justice. 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

1  By  M.  A.  Clancy.  Asst  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  January,  1882. 
J.  Henry  Hentz,  Sr.,etal.) 

vs.  }  No.  13,606.    Docket  88. 

Alice  K.  Seligson  et  al.  I 

On  motion  of  the  complainants,  by  Thomas  M.  Fields, 
their  solicitor,  it  is  ordered  that  the  respondents.  THE 
UNITED  SECURITY  LIFE  INSURANCE  AND  TRUST 
COMPANY  of  Pennsylvania,  and  CONSTANTINK  H. 
WILLIAMSON,  trustee,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring 
fort^  dasrs  after  this  day;  otherwise  this  cause  will  be 
proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  administer  the  estate  of  Her- 
man A.  Seligson,  deceased,  and  to  sell  lot  100  in  Groffs 
subdivision  of  square  190,  to  pay  the  debts  of  said  deceased. 

A  summons  duly  issued  to  the  said  respondents  was  re- 
turned '*  not  to  be  found,*'  on  December  1, 1891. 

By  the  Court.  A.  B.  HAGNER. 

Atruec^pv.    Test:  J.  R.  Young,  Clerk. 

1  By  M.  A.  Clancy,  Asst  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  January,  1882. 

The  Washington  Loan  and  Trust  Co. ) 

vs.  (No.  18,668.    Eq.  Doo.88. 

Thomas  V.  Hammond  et  al.        ) 

On  motion  of  the  plaintiff,  by  Mr.  John  B.  Lamer,  its 
solicitors,  it  is  ordered  that  the  defendants,  WILLIAM 
McCALLUM,  AGNES  MoCALLUM.  and  the  unknown 
heirs  of  ANDREW  McCALLUM,  deceased,  cause  their  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  dav;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  oDject  of  this  suit  is  to  declare  a  certain  deed  in  fee 
simple  to  part  of  lot  87  in  Susan  E.  Cunningham's  subdivi- 
sion  of  lots  in  square  99,  Washington,  D.  C,  firom  the 
said  defendant  Hanunond  to  said  Andrew  McCallum,  de- 
ceased, a  mortgage,  and  for  sale  of  said  property  for  pay- 
ment tnereof. 

Said  notice  to  be  published  once  a  week  for  each  of 
four  successive  weeks  in  The  Washington  Law  Reporter  and 
The  Evening  Star  and  New  York  Herald. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac, 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

1-^t.  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  January  6, 1892.    J.  B.  Young,  Clerk.] 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

▼i.  {         Equity.  18,607.    Docket  88. 

JUIttK.S«li|8ooetal.   3 

It  tppeuing  to  the  court  that  summonses  were  Issaed  in 
tUi cause  to  the  respondents,  Hogh  Nelson,  trustee,  and 
RoK  B.  lekis,  and  that  the  same  were  duly  returned  **  not 
to  M  found,"  on  December  1, 1891 ;  and  that  said  respondents 
hsve  neither  appeared  nor  answered  therein :  It  is,  by  the 
OooH,  this  8Ui  oaj  of  January.  A.  D.  1882,  upon  motion  of 


after  tliisdate ;  othexwise  thiscause  win  be  proceeded  with 
as  in  case  of  default. 

The  oblect  of  this  suit  is  to  administer  the  estate  of  Her- 
mann A.  Seligson,  deceased  and  to  sell  lots  125  and  120  in 
Brown's  subdivision  of  Mount  Pleasant  to  pay  the  debts 
of  said  deceased. 

Bythe  Court.  A.  B.  HAGNER. 

Trae  copy.   Test :  J.  R.  Young,  Clerk. 

1  By  M.  A.  Clancy.  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  January.  1892. 

EAnrd  T.  Matli«ra  et  al^  Trustees,  ) 

▼s.  {in  Equity.    No.  13,628. 

BachslB.  Mathews  ttal.  I 

On  motion  of  the  complainants,  by  Mr.  W.  Mosby 
Wnuama,  their  solicitor,  it  is  ordered  that  the  defendants, 
BACHEL  B.  MATHEWS,  CHARLES  8.  MATHEWS, 
MINNIE  M.  MATHEWS,  CHARLES  W.  HAYES,  SOPHIA 
8.  CHAPPELL.  WILLIAM  CHAPPELL,  LOUISA  C.  POLK, 
TRU8TEN  POLK,  ELIZA  A.MATHEWS.  CHARLES  A. 
MATHEWS,  MART  D.  M.  MATHEWS,  ANDREW  S. 
MATHEWS,  WILLIAM  B.  MATHEWS.  GEORGE  W. 
MATHEWS,  ABBIE  C.  MATHEWS,  MARY  C.  MATHEWS. 
LAURA  MANDEVILLE  and  HENRY  C.  MANDEVILLE, 
caue  their  appearance  to  be  entered  herein  on  or  before  the 
firat  mleHiay  occurring  forty  days  after  this  day ;  otherwise 
the  caose  will  be  proceeded  with  as  in  case  of  deflault. 

The  object  of  this  suit  is  to  obtain  a  decree  for  sale  to 
Bake  partition    of  original   lot    numbered  three  (8)    in 

r re  numbered  fbur  hundred  and  eighty-eight  (488)  in 
dty  of  Washington,  District  of  Columbia,  of  which 
William  Penrose  Mathews,  the  elder,  died  seized  as  alleged 
hithebilL 

A.  B.  HAGNER,  Justice. 
A  true  copy.   Test:  J.  R.  Young,  Clerk. 

1  By  M.  A.  Clancy.  Asst.  Clerk. 

[Piled  January  7, 1882.    J.  R.  Young,  aerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


No.  18,817.    In  Equity. 


Ma  Van  Ness  Philip] 

Elia  W.  niilip  el  al.  I 

Charles  Worthington,  trustee  in  the  above  entitled  cause, 
bavins  reported  the  sale  by  him  of  part  of  square  numbered 
five  hondired  and  ninety-five  in  the  city  of  Washington, 
Diitrict  of  Columbia,  contained  within  the  following  metes 
and  boonds,  to  wit :  Beginning  for  the  same  at  a  point  one 
hnndred  and  twenty-seven  feet  six  and  one-half  inches 
sooth,  on  the  east  line  of  said  square,  flrom  the  north  east 
oorner  thereof,  and  running  thence  west  and  parallel  with 
the  north  line  of  said  square  one  hundred  and  seventy-two 
feet;  thence  south  one  hundred  and  sixty-two  feet  three 
and  (oie-faalf  inches  to  the  south  line  of  said  square ;  thence 

00  said  sooth  line  east  one-hundred  and  one  feet  one  inch 
to  the  sooth  east  line  of  said  square;  thence  on  raid  south 
east  line  north  east  to  the  east  line  of  said  square  and 
tbenoe  in  a  straight  line  north  to  the  beginning,  to  Samuel 
Beosiiiger  at  and  for  the  sum  of  five  thousana  seven  hun- 
dred aod  stxty*0even  dollars  and  sixty  cents ;  it  is  by  the 
Cooft  this  4th  day  of  January,  A.  D.  1892,  ordered  that  said 
lalelw  finally  ratified  and  continued  unless  cause  to  the 
cootraiy  be  shown  on  or  before  the  4th  day  of  February, 
A.  D.  1891 

Prorided  a  copy  of  this  order  be  published  in  the  Wash- 
2^0  Law  Reporter  for  three  successive  weeks  prior  to 

A.  B.  HAQNER.  Justice, 
^necooy.   Ttst:  J.  R.  Young,  Clerk, 

1  ^'  Byli-P.  WillKms,A 
[P0edjgniiax7  4, 189S:   J.  B.  Young,  aerk.] 


Cegol  Noticea. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMtlA. 

JohnF.Vofietal.    ) 

vs.  ^Equity.    No.  18,812. 

WHhar J.  Allenet al.  I 

Edward  H .  Thomas  and  Henry  F.  Reh,  the  trustees 
appointed  in  tliis  cause,  having  reported  heretofore  to  the 
Court  that  they  have  sola  the  real  es^te  in  said  cause,  being 
part  lot  2,  square  627,  to  Louis  Bernan  for  |Z,560.  it  is  by  the 
Court,  this  &th  day  of  January,  A.  D.  1^  in  lieu  of  the 
former  order  nisi,  ordered :  that  said  sale  be  ratified  and 
confirmed  unless  cause  to  the  contrary  thereof  be  shown  on 
or  before  the  2d  day  of  February,  A.  D.  1882. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
each  of  three  successive  weeks  prior  to  said  last  mentioned 
day  in  the  Washington  Law  Reporter. 

(Signed)    A.  B.  HAGNER. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

1  By  M.  A.  Clancy,  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  January,  1891. 
Doris  Grape, 


No.  18,622.    Docket  88.    Equity. 


Plaintiff, 

Nettle  Ortenstein  et  al., 
Defendants. 

On  motion  of  the  plaintiff,  by  Mr.  E.  H.  Thomas,  their 
solicitor,  it  is  ordered  that  the  defendants,  NETTIE  OR- 
TENSTEIN, HENRIETTA  R08ENST0CK.  MAX  MILLER, 
HERMAN  MILLER,  TONI MILLER,  and  JACOB  MILLER, 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day,  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  substitute  a  trustee  in  the 

Slace  of  Nehemiah  H.  Miller,  deceased,  trustee  named  in 
eed  of  trust  on  lots  1. 2, 19  and  20.  square  960,  Washington 
City.  District  of  Columbia. 
By  the  Court.       (Signed)   A.  B.  HAGNER.  Justice.  Ac. 
True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

1  By  M.  A.  Clancy.  Asst.  Cleric 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Emma  B.  Morrioe.  Complainant.) 

vs.  V  No.  18,846.  InlEq.  No.  82. 

Mary  BiirdetCe  et  al..  Defendants. ) 

The  trustee  herein,  Benjamin  F.  Leighton.  having  reported 


82.700,  and  the  18  feet  6  inches  on  D  street  next  adjoining 
the  East  18  feet  of  said  lot  1  in  square  680,  by  the  fhll  depth 
of  said  lot,  to  the  said  J^trick  Smyth,  for  $1,605.68, 
and  the  South  14  feet  by  the  ftill  depth  of  lot  14  in  square 
«80  to  Emma  B.  Morrice,  for  81,775.00.  It  is,  this  80th  day  of 
December,  A.  D.  1881.  ordered,  adjudged  and  decreed  that 
said  sales  be,  and  the  same  are  hereby  ratified  and  con- 
firmed, unless  cause  to  the  contrary  be  uoVn  on  or  before 
the  80th  day  of  Januaiy,  A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  successive  weeks  before  that  day  in  the  Washing- 
ton Law  Reporter. 

W.  8.  COX.  J. 

True  Copy.    Test :  J.  R.  Young,  Clerk. 

1  By  L.  P.  WUlIams.  Asst.  Clerk. 

Tn  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

January  2, 1802. 

In  the  matter  of  the  EsUte  of  VIRQINI A  ROULOT,  late 
of  the  City  of  Washington.  D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamemtary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Jacob  Lefo,  of 
the  City  of  Washington,  D.  C. 

All  persons  interested  are  hereby^otified  to  appear  in 
this  Court  on  the  29th  day  of  January,  next,  at  U 
o*clock,  a.  m.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testament- 
ary on  the  Estate  of  the  said  deceased  should  not  issue 
as  Draved 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter,  and 
Evening  Star,  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
1    W.  K.  Duhamel,  Proctor. 
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Ceqal  Notices. 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  GEORGE 
WHITE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  30th  day  of  December 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  30th  day  of  December,  1891. 

JOHN  C.  HEALD, 
1  900  F  St.  n.  w. 


THIRD    IBISBRXIOBI. 


This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphan's  Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  ADOLPH 
MILLER,  late  of  the  District  of  Columbia,  deceased. 

Ali  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  December 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  December,  1891. 

EMMA  MILLER, 
58    Leon  Tobriner,  Proctor.  1205  20th  St.  n.  w. 


This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
business.  Letters  Testamentary  on  the  personal  estate  of 
MOUNTJOY  BARRY  HANSON,  late  of  the  District  of  Col- 
umbia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  December 
next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  December,  1891. 
ALBERT  B.  BIBB, 
53    Wm.  M.  Offley^  Proctor.  1324  F  St.  n.  w. 


This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  Special  Term  for  Orphans'  Court  busi- 
ness. Letters  of  Admmifstration.  c.t.a.  on  the  personal  estate 
of  HENRY  F.  BREUNINGER,  late  of  the  District  of  Col- 
umbia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  uith  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  of  December 
next;  they  may  otherwise  bv  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  26th  dav  of  December,  1891. 
ALLEN  S.  JOHNSON, 
63    Edwards  &  Barnard,  Proctors.  1240  9th  St.  n .  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

December  29th,  1891. 

In  the  case  of  Job  Barnard,  Administrator  c.  t.  a. 
of  STEWART  J.  GASS,  deceased,  the  Administrator 
c.  t.  a.  aforesaid  has,  with  the  approval  of  the  Court, 
appointed  Friday,  the  29th  day  of  January,  A.  D.  1892.  at 
11  o'clock  a.  m..  for  nmking  payment  and  distribution 
under  the  Court's  direction  and  control:  when  and  where 
all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue,  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched ;  otherwise  the 
Administrator  c.  t.  a.  will  take  the  benefit  of  the  law  against 
them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter 
previous  to  the  said  day. 

Test :  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
63    No.  4246.    Ad.  D.  16.    Edwards  and  Barnard,  Proctors, 


Cegal  Natices 


The  Maryland  Coal  Company ) 

V.  (At  Law.    No.  26.125, 

A.M.Brandt.  ) 

Upon  application  of  M.  F.  Morris,  attorney  for  the  plain- 
tiff in  the  above  entitled  cause,  it  U  by  the  Court  this  29tb 
day  of  December,  A.  D.  1891,  ordered  that  the  defendant,  A. 
M.  Brandt,  employ  new  counsel  to  represent  him  in  the 
said  cause,  on  or  before  the  29th  day  of  January,  A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  in  the  Wi^h- 
ihgton  Law  Reporter  once  a  week  for  three  snooessive  weeks 
before  said  day. 
Test  :  J.  R.  Young,  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
The  Slst  day  of  December,  1891. 

Mary  F.  Anderson) 

V,  VNo.  13.537.    Eq.  Docket,  88. 

John  A.  Anderson. ) 

On  motion  of  the  plaintiff,  by  Mr.  John  Cruikshank,  her 
solicitor,  it  is  ordered  that  the  defendant,  JOHN  A.  ANDER- 
SON, cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  davs  after  this  day ;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  defaolt. 

The  object  of  this  suit  is  to  procure  a  decr^  of  divorce 
from  the  bond  of  marriage  now  subsigting  between  the 
plaintiff  and  the  defendant. 

By  the  Court.  W.  8.  COX,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk.  Ac. 

53  By  M.  A.  Clancy.  Aast.  Clerk, 

r  Piled  December  31, 1891.    J.  B.  Toong,  Clerk.] 


This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fVom  the  Supreme  Couit  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Bnsinefls,  Letters 
of  Administration  on  the  personal  estate  of  MARY 
STEPHENSON,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  of  December 
next;  thev  may  otherwise  by  law  be  excluded  ftrom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  December.  1891. 
JAMES  A.  WATSON, 
53  Randall  Hagner,  Proctor. Anacoatia,  D.  C. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
In  the  matter  of  the  Petition ) 

of   John    M.    Lackey   for  ^  No.  18,684.    Equity, 
change  of  name.  ) 

On  motion  of  said  petitioner,  by  Edwards  &  Barnard,  his 
solicitors,  it  is  this  Slst  day  of  December,  1891,  ordered: 
that  the  petition  herein  be  heard  and  considered  on  Mon- 
day, February  1st,  1892. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
inj^ton  Law  Reporter  for  three  consecutive  weeks  before 
said  day. 

The  petition  herein  states,  that  said  petitioner  is  thirty 
years  of  age ;  that  for  five  years  last  past  he  has  resided  in 
said  District ;  that  his  name  is  frequently  confounded  with 
•*  Lockey."  "  Leckey,"  and  '*  Laskey,"  to  nis  inconvenience; 
and  that  he  believes  the  name  of  **  Lacey  "  is  evolved  flrom 
"  Lackey  ;"  and  he  prays  that  he  may  be  allowed  to  change 
his  surname  by  omitting  the  •'  K  '*  therein. 

W.  S.  COX.  Justice. 

A  True  copy.    Test:  J.  R.  Young.  Clerk,  Ac. 

63  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Daniel  R.  Case     ) 

vs.  J  Equity  No.  13,202. 

Anna  R.  Case  et  al. ) 

Edward  S.  McCalmont,  the  trustee  herein,  having  reported 
to  the  court,  that  he  has  sold  the  property  described  in 
the  proceedings  in  above  cause,  to  wit, lota  138,  139  and 
140  of  John  B.  Alley  and  William  Hharon*s  recorded  sub- 
division of  Square  No.  166,  in  the  city  of  Washington,  D. 
C.  at  public  auction  to  A.  E.  Culver  for  $46,000;  and  it 
being  represented  that  said  Culver  has  assigned  all  hia 
rights  in  Buch  purchase  to  Daniel  R.  Case ;  it  is,  this  24th 
day  of  December,  1891  ordered,  that  said  sale  be  ratified 
and  confirmed  unless  cause  to  the  contrary  be  shown  on  or 
before  the  25th  day  of  January,  A.  D.  1892. 

Provided  a  copy  of  this  order  be  pnbliahed  In  the  Waah- 
ington  Law  Reporier  once  a  week  for  four  successive  weeks 
before  said  last  mentioned  date. 

A.  B.  HAQNER. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

53-4t  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  December  24, 1891 ;  J.  R.  Young,  Clerk.] 
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The  riglit  of  a  municipality  to  enact 
an  ordinance  requiring  the  owner  of  prop- 
erty fronting  on  a  street  to  keep  the  side- 
walk clean  from  snow  and  ice  and  prescrib- 
ing a  penalty  for  a  violatiou  thereof,  while 
disputed  by  some  very  respectable  authori- 
ties— see  Gridley  v.  City  of  Bloomin^fton, 
88  III.,  554;  Chicago  v.  O'Brien,  111  111., 
532 — is,  we  believe,  generally  conceded. 
It  is  also  well  settled  that  the  failure  of  the 
abutting  owner  to  comply  with  'such  an 
ordinance  does  not  render  him  liable  di- 
i-ectly  to  one  injured  by  falling  upon  the 
snow  or  ice  accumulated  in  front  of  the 
l)roperty.  The  right  of  action  by  the 
injured  party  is  against  the  city  which 
cannot  transfer  to  a  third  party  the  duty 
that  it  owes  to  its  citizens  to  keep  the 
sidewalk  in  safe  condition.  A -phase  of 
the  question  not  so  well  settled,  however, 
is  whether,  when  damages  are  recovered 
against  the  municipality  in  sncli  a  case,  it 
may  maintain  an  action  over  against  the 
abutting  owner.  As  a  logical  concliision  it 
would  .seem  to  follow  that  it  may  not. 
And  it  was  accordingly  so  held  in  a  recent 
ease  d<tcicle<l  by  the  Sui)reme  Couit  of 
3Iissoun.  in  St.  Louis  v.  Connecticut 
Mutual  Life  In.s.  Ck).,  where  it  was  said  by 
the  court : 

The  damages  recovered  by  Mrs.  Norton  were 
for  a  breach  of  the  city's  duty  to  keep  its  streets 
reasonably  safe  from  defects  resulting  from  the 
operation  of  natural  causes.  To  Mrs.  Norton, 
the  defendant  owed  no  such  duty.  The  only 
duty  it  owed  in  regard  to  the  sidewalk  was  to 
the  city.    The  duty  was  created  by  the  city  in 


Its  ordinances,  in  which  it  prescribed  for  itself 
and  its  citizens  the  measure  of  damages  for  He 
neglect  in  the  penalty  imposed  for  their  viola- 
tion. The  damages  the  city  was  compelled  to 
pay  may  have  been  the  result  of  its  failure  to 
promptly  and  efficiently  enforce  its  ordinanoes. 
But  it  was  its  duty  to  enforce  them,  and  not 
that  of  the  citizen.  The  duty  of  the  citizen  is  to 
obey,  and,  if  he  fail  to  obey,  to  pay  the  penalty 
which  the  city  imposes  for  such  failure,  and 
not  the  damages  which  the  city  may  be  com- 
pelled to  pay  for  its  neglect  to  perform  its  duty. 
Authorities  upon  the  question  will  be 
found  in  2  Shear  &  Redfield  on  Negligence, 
Sec.  343,  for  the  same  injury  (in  support  see 
Kirby  v.  Association,  14  Gray,  249;  Van- 
dyke V.  Cincnmati,  1  Disn.,  532;  Heeney 
V.  Sprague,  11  R.  I.,  456;  Flynn  v.  Can- 
ton Co.,  40  Md.,  312;  >r6ore  v.  Gadsden, 
93  N.  Y.,  12  ;  City  of  Hartford  v.  Taloott, 
48  Conn.,  526;  City  of  Keokuk  v.  Inde- 
pendent Dist.  of  Keokuk,  53  Iowa,  352,  5 
N.  W.  Kep.,  503  ;  2  Black,  Jdm.,  Sec 
575  ;  2  Dill.  Mun.  Corp.,  4th  ed..  Sees. 
1012, 1035.) 


Eighteen  thousand  decisions  for  the 
year  ending  September,  1891,  represent 
the  field  worked  over  by  the  last  volume 
of  the  Annual  DigCvSt  published  by  the  Co- 
operative Publishing  Company.  One  has 
only  to  look  back  to  the  work  covered  by 
the  old  United  States  Digest  in  any  of  the 
seventi(»^  to  satisfy  himself  of  the  immense 
progressmade  in  the businessof  Digest  mak- 
ing. From  meagre  notes,  poorly  classified,  to 
the  elaborate  and  studiously  prepared  work 
of  the  recent  volume,  with  numerous  cross- 
references,  covering  in  its  scope  not  only 
the  entire  Uniti^d  States,  but  all  of  the  im- 
portant decisions  of  England  and  Canada, 
is  a  progression  which  puts  comparison 
almost  out  of  the  question.  One  might  as 
well  attempt  a  comparison  between  the 
last  e<lition  of  Benjamin  on  Sales  with  the 
first  edition  of  Blackburn,  or  the  Ameri- 
can Encyclopedia  of  Law  with  Jacobs'  Dic- 
tionary. From  the  mighty  flood  of  deci- 
sions pouring  forth  from  the  courts,  th^ 
only  refuge  for  the  lawyer  who  would  feel 
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satisfied  that  he  has  the  latest  law  npou  his 
brief  is  the  last  digest  of  the  Co-operativeB. 


We  give  considerable  of  our  space  this 
week  to  a  most  excellent  article  from  the 
Virginia  Law  Journal  upon  the  subject  of 
law  reform.  Although  its  special  purpose 
is  to  advocate  the  adoption  in  Virginia  of 
the  procedure  recommended  in  the  report 
of  the  special  committee  on  law  reform  to 
the  Virginia  State  Bar  Association,  yet  the 
writer  is  so  filled  with  the  breath  of  the 
true  law  reform  that  the  whole  article  may 
be  read  with  profit  anywhere  and  by  any- 
one whose  .heritage  it  is  to  live  under  sev- 
enteenth century  laws  in  a  nineteenth  cen- 
tury land.  Thi*  is  the  kiud  of  rea<ling 
that  the  younger  generation  of  lawyers 
need  to  get  hold  of.  Then,  with  the  pro- 
gressing years,  there  will  be  found  fewer 
and  fewer  of  the  men  who,  to  adopt  the 
dosing  quotation  of  Mr.  Patterson,  are 
ever  crying — 

"  Let  us  hush  this   cry  of  *  Forward '  till  ten 
thousand  years  have  gone." 


Supreme  Court  of  the  District  of  Columbia. 

In  General  Term. 

In  Re  PATENT  APPEAL  OF 
GEORGE  F.  GREEN. 

1.  An  invention  is  not  to  be  regarded  as  anticipated  because 

it  combines  distinct  elements  existing  in  different  com- 
binations in  former  patents  in  order  to  make  a  combina- 
tion that  never  before  existed. 

2.  Where  the  application  for  an  electric  invention  claims  as 

a  source  of  electric  supply  ''any  known  means  of 
supply,"  the  applicant  is  not  to  be  limited  to  any  one  of 
such  means  of  supply  because  in  illustratinfc  his  in- 
vention he  used  that  particular  means. 

No.  92,  Patent  Appeals.    Decided  November  23, 1891. 
The  Chibf  Jitsticb  and  Justices  Cox  and  Jambs  sitting. 

Appeal  from  the  Commissioner  of  Patents, 
deoision  of  the  officer  reversed. 

The  pacts  are  stated  in  the  opinion. 

Mr.  JuuAN  0.  DowBLL  for  appellant. 

Mr.  S.  J.  Fisher  for  appellee. 

Mr.  Justice  Cox  delivered  the  opinion  of  the 
Court: 

We  have  had  under  consideration  an  appeal 
from  the  Commissioner  of  Patents  in  the  matter 
of  the  application  of  Qeorge  F.  Oreen  for  an  in- 


vention of  a  new  and  usefbl  method  of  propel- 
ling cars  by  electricity. 

The  application  was  filed  on  the  Idth  day  of 
August,  1870.  The  applicant  appears  to  have 
been  a  somewhat  illiterate  and  uninformed  man 
and  undertook  to  prepare  his  own  speciflcadons 
and  claims,  without  being  equipped  for  that 
duty.  The  consequence  was  that  various 
amendments  were  suggested  on  the  part  of  the 
Patent  Office,  and  made  ftx)m  time  to  time  in 
his  claims  and  drawings ;  so  the  claims  as  they 
stand  at  present  are  in  the  following  form  : 

**1.  The  combination  substantially  as  set 
forth,  of  a  railway  track,  one  or  more  station- 
ary means  of  electric  supply  electrical  conduc- 
tors extending  from  said  means  of  supply  along 
the  lines  of  said  track  and  consisting  wholly  or  in 
part  of  the  rails  thereof,  vehicles  moving  along 
said  track,  electric  dynamic  motors  whose  coils 
are  constantly  excited  so  long  as  the  polesof  said 
motor  are  in  circuit  with  the  means  of  electric 
supply,  fixed  upon  said  vehicles  for  impairing 
mbtion  thereto,  and  wheels  supporting  said 
vehicles  upon  the  track  and  also  serving  to 
maintain  continuous  electrical  connection  be- 
tween said  means  of  electrical  supply  and 
motors,  substantially  as  described. 

'  ^  2.  The  combination  substantially  as  set  forth, 
of  a  railway  track,  one  or  more  stationary  elec- 
tric batteries,  electrical  conductors  extending 
from  said  batteries  along  the  line  of  said  track 
and  consisting  wholly  or  in  part  of  the  rails 
thereof,  vehicles,  moving"  along  said  track,  elec- 
tric dynamic  motors  whose  coils  are  constantly 
excited,  so  long  as  the  poles  of  said  motor  are 
in  circuit  with  the  electric  batteries  fixed  upon 
said  vehicles  for  imparting  motion  thereto,  and 
wheels  supporting  said  vehicles  upon  the  track, 
and  also  serving  to  maintain  continuous  electri- 
cal connection  between  said  batteries  and  mo- 
tors, substantially  as  described. 

*^3.  The  combination,  substantially  as  set  forth, 
of  a  railway  track,  one  or  more  stationary  means 
of  electrical  supply,  electrical  conductors  ex- 
tending from  said  means  of  electrical  supply 
along  the  lines  of  said  track  and  consisting 
wholly  or  in  part  of  the  rails  thereof,  vehicles 
movable  along  said  track,  electric  dynamic  mo- 
tors fixed  upon  said  vehicles  for  imparting  mo- 
tion thereto,  and  wheels  supporting  said  vehi- 
cles upon  the  track,  and  also  serving  to  main- 
tain electrical  connection  between  said  means  of 
electrical  supply  and  said  motors,  substantially 
as  described. 

'*  4.  The  combination  of  a  rail  way  track,  one  or 
more  stationary  means  of  electrical  supply,  elec- 
trical conductors  extending  along  t^e  lines  of 
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nid  track  and  conBiBting  wholly  or  in  part  of 
the  rails  thereof^  vehicles  moving  along  said 
tnckf  rotating  electric  dynamic  motors  fixed 
aponsaid  vehicles  for  imparting  motion  thereto, 
wheels  supporting  said  vehicles  upon  the  track 
and  also  serving  to  maintain  continnoas  electri- 
cal connection  between  said  means  of  electric 
supply  and  said  rotating  motors,  substantially 
as  described. 

"&  The  combination,  sut>stantially  as  set 
forth,  of  a  railway  track,  one  or  more  stationary 
eonrces  of  electric  energy,  electrical  conductors 
extending  from  said  s^rce  or  sources  of  elec- 
tric energies  along  the  line  of  said  track,  vehi- 
cles movable  along  said  track,  rotating  electric 
motors  fixed  apon  said  vehicles  for  imparting 
motion  thereto,  and  suitable  contact  devices 
serving  to  maintain  continuous  electrical  con- 
nection between  said  motors  and  the  conduc- 
tors extending  from  said  stationary  source  or 
aoorees  of  electric  energy,  substantially  as  de- 
scribed." 

The  fifth  claim  is  a  little  more  comprehensive 
than  the  others,  but  inasmuch  as  we  do  not 
think  it  is  important,  we  will  not  waste  any 
time  upon  it. 

It  is  true  that  when  the  application  was  first 
filed,  the  only  claim  was  for  a  track.  **The 
track  being  used  as  a  cable  to  connect  the  en- 
gines on  the  cars  with  the  electric  supply  at  the 
end  of  the  track  or  at  di£ferent  stations  along 
the  track  as  set  forth  in  the  foregoing  specifica- 
tion." But  the  specification  shows  a  combina- 
tion including  the  identical  elements  above  de- 
scribed. The  Patent  Office  has  laid  no  stress 
upon  the  meagreness  of  the  original  claim,  but 
the  triplication  has  been  rejected  on  several 
grounds;  first,  because  of  certain  other  unused 
patents  of  a  prior  date,  which  are  supposed  to 
have  anticipated  this  invention.  The  first  one 
is  known  as  the  Pinkus  patent,  dated  in  1840. 
Now,  in  order  to  judge  of  the  difference  between 
that  and  the  present  invention,  it  is  proper  to 
ascertain  what  the  elements  are  in  the  combi- 
nation for  which  the  patent  is  sought.  The 
claim  is,  first,  a  railroad  track ;  next,  a  source 
of  electric  supply;  next,  conductors  extending 
from  ^e  sources  of  supply  along  the  track  and 
consisting  wholly  or  in  part  of  the  rails  of  the 
track;  next,  a  wagon  or  vehicle  moving  on  the 
track;  next,  wheels  supporting  the  wagon  or 
v^cles,  and  also  serving  as  conductors  to  col- 
lect the  electric  current;  and,  lastly,  an  electric 
engine  or  motor  fixed  on  the  vehicle,  through 
whieh  the  electric  current  was  to  proceed  and 
by  the  operation  of  which  the  movement  of  the 
vehide  is  efifected.    There  are  two  differences 


between  the  Pinkus  patent  and  the  invention 
under  consideration.  One  is,  that  in  the  Pinkus 
patent  the  rails  are  not  used  as  conductors  fbr 
the  electric  current;  the  other  is,  that  the 
wheels  of  the  cars  are  not  used  for  the  elec- 
tric current  to  be  transmitted  from  the  con- 
ductors to  the  motor.  This,  we  think,  is  a 
sufficient  answer  to  the  reference  to  the  Pinkos 
patent.  This  much  seems  to  be  admitted  in 
the  decision  of  the  Commissioner  of  Patents, 
who  says :  ^'  If  the  Pinkus  patent  represented 
the  entire  prior  art,  there  would  be  doubt  whe- 
ther said  claims  might  not  contain  patentable 
novelty.  In  view  of  the  flEUjt,  however,  that  the 
Dugmore  and  Millward  patent  exhibits  the  fsa- 
ture  of  transmitting  the  current  along  the  rails 
and  through  the  wheels,  I  think  the  examiners 
in  chief  should  be  sustained  in  holding  that  the 
references  are  anticipatory. "  The  Commissioner 
thinks  that  the  examiners  in  chief  should  be 
sustained,  that  the  references  are  anticipatory. 
In  other  words,  the  position  seems  to  be  taken 
that  distinct  elements  may  be  taken  from  differ- 
ent combinations  in  order  to  make  up  a  new 
combination  that  never  before  existed,  as  an 
anticipation  of  that  which  the  applicant  claims. 
We  do  not  recognize  any  such  right  as  that. 
The  only  ground  upon  which  that  is  claimed, 
perhaps,  is  for  the  purpose  of  ascertaining  the 
prior  state  of  the  art.  The  element  which  is 
said  to  supply  what  is  wanted  in  the  Pinkos 
patent  is  an  extra  pair  of  rails  described  in  the 
Dugmore  and  Millward  patent  In  other  words, 
it  seems  to  be  said  that  while  the  Pinkus  patent 
does  not  refer  to  the  rails,  it  does  provide  for  a 
conductor.  According  to  the  then  state  of  the 
art^  rails  were  then  known  as  a  conductor,  and 
were  the  mechanical  equivalent  for  the  element 
in  the  Pinkus  combination.  We  do  not  think 
this  is  so,  for  sevc  ral  reasons.  The  Dugmore 
and  Millward  patent  seems  to  be  an  invention 
for  signalling  from  one  train  to  the  other,  and 
provides  for  two  distinct  bars,  rods  or  rails  laid 
down  in  the  middle  of  the  main  track,  and  for 
two  independent  wheels  rolling  upon  these  bars 
or  rails,  situated  near  the  center  of  the  car. 
The  electric  current  was  to  be  started  ftom  one 
tr<iiii  and  carried  along  over  one  of  these  rails 
to  the  other  train  and  then  to  sound  the  signal 
and  the  other  rail  completed  the  circuit  The 
whole  object  of  that  was  that  one  train  might 
signal  another.  The  distinct  idea  of  propelling 
the  ears  did  not  enter  into  the  invention  at  all. 
It  would  be  sufficient  to  say,  even  if  it  did,  that 
the  dispensing  with  all  those  expenses  of  two 
extra  rails  and  wheels  and  substituting  the  trac- 
tion wheels  and  traveling  rails  would  be  of  itself 
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a  patentable  difference.  It  has  never  been  sug- 
gested before,  and  when  we  consider  that  the 
present  claim  relates  entirely  to  the  propnlsion 
of  the  cars,  we  do  not  think  the  state  of  the  ar^ 
justified  any  reference  to  that  feature  as  antici- 
pating the  claim  of  Green,  which  involves  the 
operation  of  the  traveling  rails  and  traction 
wheels  for  the  conduction  and  collection  of  the 
electric  current.  The  only  other  thing  referred 
to  as  anticipating  the  invention  is  an  article  in 
the  Mechanics'  Magazine,  Volume  43,  which  is 
nothing  more  than  a  suggestion  of  what  might 
possibly  be  accomplished  in  the  future.  The 
article  is  in  the  following  terms :  **  Now  suppose 
we  have  a  railway  10  miles  long,  and  that  at  one 
terminal  house  there  is  placed  an  enormous  sta- 
tionary galvanic  battery ;  might  we  not  make  the 
rails  themselves  the  conducting  lines  of  the  bat- 
tery ;  and  the  wheels  being  so  arranged  as  to 
break  the  connection  where  required,  a  rotating 
magnet  might  revolve  by  the  electro-magnetism 
thus  communicated.  The  first  which  is  immedi- 
ately suggested  is,  how  much  of  the  galvanic  cur- 
rent would  escape  by  the  earth,  across  the  rails  ? 
Now,  surely  if  half  the  trouble  that  has  been  ex- 
pended on  the  value  of  the  exhausted  tubes  of  at- 
mospheric railways  were  to  be  employed  here,  we 
should  soon  have  some  method  of  cheap  insula- 
tion invented.  Imbedding  in  wood  prevents  a 
great  deal  of  this  loss,  and  this  difficulty  seems  to 
be  the  only  one.  Of  course  the  axles  of  the  wheels 
of  the  train  must  be  of  some  non-conducting 
substance ;  they  mighty  like  the  wheel  tires,  be 
of  wood.  Perhaps  some  fertile  brain  may  take 
the  hint  and  bring  forth  soon  the  electric  rail- 
way." 

The  Oommissioner  himself  says  of  this,  "  This 
may  be  regarded  cw  a  mere  suggestion.  It  ex- 
presses a  conception  of  the  invention,  and  per- 
haps notfdng  more.  It  seems  to  be  defective  in 
that  it  does  not  place  the  invention  in  the 
possession  of  the  public  as  ftdly  as  if  the  art  or 
instrument  itself  had  been  practically  and  pub- 
licly employed." 

We  need  not  suggest  any  ftirther  comment 
upon  that,  as  the  suegestion  made  there  was 
never  carried  into  a  test.  That  may  be  said  also 
of  both  the  other  patents.  They  do  not  appear 
to  have  ever  been  reduced  to  practice,  whereas 
Green  did  reduce  his  to  practice.  He  constructed 
a  railway  200  feet  in  length  and  a  car  and  used  a 
battery  and  did  propel  his  car  over  this  track 
back  and  forth  so  as  to  prove  his  invention.  We 
therefore  think,  on  this  reference  at  least,  the 
Oommissioner  of  Patents  is  wrong  in  holding 
that  this  application  should  be  rejected. 

The  next  ground  is  that  the  applicant's  claims 


in  their  present  form  contain  certain  new  mat- 
ter, and  are  a  departure  f^om  the  claim  as 
originally  filed.  As  originally  filed,  one  of  the 
elements  claimed  was  an  engine  on  the  cars 
with  the  electric  supply  at  the  end  of  the  track 
or  at  different  stations  along  the  track,  and  the 
present  claims  specify  the  form  of  that  engine. 
Two  of  the  claims  specify  the  engine  or  motor, 
or,  as  it  is  called,  the  ** electric  dynamic  motors, 
whose  coils  are  constantly  exoited  so  long  as 
the  poles  of  said  motor  are  in  circuit  with  the 
means  of  electric  supply  fixed  upon  said  vehicle 
for  imparting  motion  tifcereto,"  and  in  tfie  two 
other  claims  the  motor  is  called  an  electric 
dynamic  motor.  Now,  they  say,  in  the  office, 
that  this  is  a  departure  fVom  the  original  claim, 
being  new  matter,  and  if  he  is  entitled  to  a  pat- 
ent at  all  he  must  make  a  new  application,  and 
of  course  be  subjected  to  all  intervening  priori- 
ties; his  first  claim  having  been  filed  back  in 
1879,  twelve  years  ago.  There  can  hardly  be 
any  doubt  that  the  term  "engine,"  in  the  con- 
nection in  which  he  used  it  in  his  first  application, 
and,  as  described  in  the  first  application,  meant 
an  electric  engine.  It  is  the  same  thing  as  an 
electric  motor.  I  say  that,  because  he  himself 
had  the  patent  for  this  very  electric  motor  de- 
scribed in  these  other  claims,  and  when  bespoke 
of  an  engine  he  must  be  understood  to  have  had 
reference  to  an  electric  motor  to  be  attached  to 
the  cars.  In  view  of  the  state  of  the  art,  it  had 
no  other  meaning  than  that;  and,  if  so,  that 
would  embrace  any  form  of  motor.  Strangely 
enough,  the  examiner  himself,  in  the  letter  of 
June  25,  1889,  says:  "There  is  no  objection  to 
applicant's  stating  in  the  specifications  that  he 
may  use  the  motor  described  in  the  patent^  but  he 
cannot  claim  that  motor  specifically  in  this  case 
and  cannot  have  any  claim  which  rests  wholly 
for  its  novelty  on  the  specific  construction  of  a 
motor  which  was  not  shown  or  described  in  the 
original  specification."  Now,  if  he  can  state  in 
his  present  specification,  under  this  claim  of 
electric  engine,  that  he  can  vse  or  will  use  this 
motor,  it  must  be  that  a  general  claim  of  an  elec- 
tric motor  covers  this  as  well  as  other  motors. 
If  so,  we  are  at  a  loss  to  see  why  he  cannot  re- 
strict his  claim.  If  he  can  claim  a  motor  gener- 
ally, a  fortiori  he  can  elaim  as  one  of  the  ele- 
ments in  this  combination,  a  motor  whose 
coils  are  constantly  excited  so  long  as  the  poles 
of  said  motor  are  in  circuit  with  the  means  of 
electric  supply  fixed  upon  said  vehicle  for  im- 
parting motion  thereto.  If,  at  the  time  he 
claimed  it,  it  had  appeared  that  somebody  else 
had  invented  a  combination  covering  motors 
generally,  it  might  be  ground  for  the  position 
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taken  in  the  office,  that  he  could  not  avoid  in- 
terference by  limiting  his  claim  to  a  particular 
form;  but,  so  £eu:  as  we  are  advised,  in  specifying 
the  motor,  he  interfered  with  nobody  but  him 
self^  and  we  have  been  unable  to  see  that  this, 
as  new  matter,  should  deprive  him  of  the  benefit 
of  his  original  application.  Therefore,  we  think 
tiiere  was  an  error  in  the  ruling  of  the  Commis- 
sioner. 

One  other  point  should  be  referred  to.  The 
Commissioner  says:  '*In  any  event,  the  history  of 
the  interference  proceedings  to  which  Green 
was  a  party,  and  fh>m  which  this  application 
was  excluded  because  the  source  of  electrical 
^pply  was  a  battery,  and  not  a  dynamo,  would 
require  the  case  to  be  amended  so  as  to  be 
limited  to  a  battery  instead  of  means  of  electri- 
cal supply."  One  of  the  elements  in  the  com- 
bination was,  as  he  first  filed  his  claim,  **  I  charged 
my  track  or  track  rails  with  eleotrici^,  produced 
by  any  of  the  known  methods  of  producing  elec- 
tricity," and  he  illustrates  his  invention  farther 
by  speaking  of  a  battery,  but  he  claimed  that  his 
ori^nal  invention  included  any  knoum  mecma  of 
supply,  electric-dynamic,  as  well  as  battery. 
And  the  evidence  before  the  Commissioner 
tended  to  show  that  he  desired  to  purchase  a 
dynamo,  but  was  prevented  by  lack  of  means. 
The  fhct  is,  I  believe,  that  the  battery  would  not 
fiimish  a  sufficient  supply.  14  ow,  the  Commis- 
sioner says,  because  he  did  not  specify  a  dynamo 
in  the  first  instance,  although  he  claimed  any 
source  of  supply  by  any  of  the  known  methods 
of  producing  electricity,  he  is  limited  to  a  bat- 
tery. We  do  not  think  that  is  so,  because,  as 
I  said  before,  in  his  original  specification,  he 
states,  "I  charge  my  track  or  track  rails,  with 
electricty  produced  by  any  of  the  known  methods 
of  producing  electriciiy.^^ 

The  statute  limits   us   to   a  decision   upon 
reasons  of    the  appeaL     They  are,  in   other 
words,  assignments  of  error;  and  the  reasons 
of  appeal  assigned   by  the  claimant  relating 
entirely  to  these  interferences  and  to  the  deci- 
sion that  the  specification  of  a  form  of  motor 
was  a  departure    firom    the  original   applicar 
tion,  and  we  are  limited  to  a  decision  on  these 
qaesUons.    But  one  other  point  I  overlooked. 
The  fifth  claim  does  appear  to  have  been  antici- 
pated by  previous  patents.    That  is  a  claim 
generally  for  current  brought  to  the  car  by  a 
conductor,  without  describing  it,  and  suitable 
electric  contact  devices  for  maintaining  the  con- 
nection between  motors  and  condnctors,  etc. 
There  have  been  a  number  of  devices  for  col- 
lec^g  electricity  not  confined  to  wheels,  as, 
for  example,  in   the   Pinkus  patent,  and   we 
throw  that  daim  out  of  the  case. 


We  shall  simply  decide  that  the  decision  of 
the  Conmiissioner  of  Patents  as  to  the  matters 
set  forth  in  the  reasons  of  appeal  was  error,  and 
that  as  far  as  the  decision  applies  to  the  first 
four  claims  of  the  application  the  decision  be 
reversed. 


Law  Reform— A  Sur 


-Rejoind^^ 


English-speaking  peoples  the  world  over  have 
found  in  a  fictitious  character—  in  one  of  the 
novels  of  Sir  Walter  Scott— a  creation  so  real 
that  few  can  recall  his  image  and  his  occupation 
without  feelings  of  the  deepest  emotion.  It  is 
the  antiquary  who,  after  the  great  civil  com- 
motions, went  about  among  the  cemeteries  with 
hanamer  and  chisel  carving  anew  the  names  and 
dates  upon  the  tombstones.  So  powerftil  and 
absorbing  is  the  picture  which  Sbr  Walter  drew 
that  we  can  hardly  divest  ourselves  of  the  idea 
that  **01d  Mortality,"  hi  fact,  really  existed 
and  carried  on  his  pious  work  amid  the  tombs. 

It  would  be  harmless  for  some  old  lawyer  to 
be  employed  in  preserving  the  names  and  stat- 
utes of  the  law  which  have  played  their  part 
and  are  no  more.  The  learned  gentleman  from 
Fluvanna  would  perhaps  suit  the  character  of 
the  *'01d  Mortality"  of  the  Virginia  bar. 

"The  iconoclastic  hand  of  the  ruthless  inno- 
vator" should  not  be  laid  upon  him  as  long  as 
he  is  willing  to  play  that  pathetic  role;  but 
when  he  wants  to  convert  others  to  the  worship 
of  the  idols  of  the  antiquaries  of  the  bar  he 
should  no  longer  be  spared. 

Any  man  who  advocates  change  for  the  sake 
of  change  alone  cannot  hope  to  find  a  respecta- 
ble following  in  an  intellectual  profession :  but 
the  law  is  only  a  science  when  it  follows  the 
line  of  common  sense  and  justice.  To  advo- 
cate the  old  because  it  is  old  is  as  illogical  as  it 
is  to  advocate  change  for  the  sake  of  change. 
It  is  barbarous  in  the  extreme,  howevei^-almost 
as  unreasoning  as  the  ancestor  worship  of  the 
Romans— to  stick  to  the  dead  technical  forms. 
It  is  absolutely  certain  that  all  the  great  minds 
of  the  writers  and  thinkers  on  the  common  law 
and  equity  jurisprudence  of  England,  which  is 
the  heritage  of  all  who  speak  our  language,  are 
now,  in  every  department,  trying  to  draw  order 
out  of  chaos.  The  English  "legal  nomencla- 
ture is  a  mosaic  of  many  languages,  and  the 
law  itself,  as  expounded  by  Coke  and  Black- 
stone,  except  so  far  as  it  has  been  deduced  with 
much  logical  punctiliousness  from  the  theory  of 
feudal  tenure,  is  little  more  than  a  collection  of 
isolated  rules,  strung  together,  if  at  all,  only  by 
some  slender  thread  of  analogy."    Sir  Thoma* 
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ErBkine  HoUand's  Elements  of  Jup.,  ed.  1890, 
page  1.  The  gentiteman's  position  in  the  path  of 
progress  is  not  a  secure  one.  He  does  not  seem 
to  realize  that  the  most  radical  and  serviceable 
change  yet  made  has  been  in  England  itself,  and 
that  the  old  procedure  has  been  completely 
overturned  there,  and  greatly  modified  in  all  of 
her  last  colonies  and  in  a  majority  of  the  forty- 
four  States  of  the  American  Union. 

He  is  as  conservative  as  were  the  Lokrian  set- 
tlers from  Greece,  in  Italy,  six  hundred  years 
before  the  birth  of  Christ.  Grote's  Greece,  Ch. 
xxiL  They  were  so  afraid  of  change  that  they 
required  any  man  who  had  the  temerity  to  pro- 
pose a  change  in  the  laws  to  appear  in  the 
public  assembly  with  a  rope  around  his  neck, 
the  end  of  which  was  thrown  over  a  beam 
placed  there  for  the  purpose,  and  if  the  meas- 
ure was  rejected  the  poor  fellow  was  at  once 
harried  off  to  the  infernal  regions  by  the  repul- 
sive process  of  choking.  The  choking-off  pro- 
cess is  a  very  familiar  one,  which  any  serious 
reformer  may  encounter ;  but  the  Virginia  way, 
while  it  is  almost  as  effectual  as  the  Lokrian,  is 
not  quite  as  barbarous.  No  one  who  wants 
change,  and  cares  to  advocate  it  now,  need  be 
choked  off,  unless  he  permits  himself  to  be  so 
treated.  A  man  who  has  made  up  his  mind  to 
think  for  himself,  and  not  to  allow  himself  to 
be  ruled  by  the  sceptered  ghosts  of  the  past, 
can  be  convinced  that  it  is  safer  to  follow  his 
intellectual  conclusions  than  his  sentimental 
feeling^.  Intense  conservatism  is  more  baleful 
in  its  influence  than  changes  demanded  by  the 
march  of  progress. 

Oopemicus  startled  and  terrified  the  world  in 
1543  by  showing  that  the  earth  was  not  flat ; 
that  it  did  not  have  four  comers,  and  that  the 
sun  did  not  revolve  around  it,  but  that  the 
earth  revolved  around  the  sun.  He  reached 
this  conclusion,  and  demonstrated  the  differ- 
ence between  the  heliocentric  and  geocentric 
systems.  This  radical  announcement  has  now 
been  accepted  as  the  truth  by  all  the  known 
conservatives  upon  this  planet,  except  the  Rev. 
John  Jasper  (colored),  of  the  Sixth  Mount  Zion 
Baptist  Ohurch,  at  Richmond,  Va.,  unless  there 
are  others  in  the  Commonwealth  too  modest  to 
make  their  names  public. 

The  learned  gentleman  accuses  one  whom  be 
warns  against  as  an  "iconoclastic  innovator," 
firom  whose  ruthless  hands  he  would  save  those 
who  fear  change,  of  an  overfondness  for  an- 
cient things.  How  can  he  reconcile  the  charge? 
He  has  an  improper  conception  of  law  and  jus- 
tice. Its  sacredness  does  not  consist  in  being 
bound  in  a  cracked  and  worn  chrysalis  of  pro- 


cedure, but  in  its  adaptability  to  the  needs  of 
civilization  and  progress.  Roundell,  Earl  of 
Selborne,  the  present  Lord  High  Ohancellor  of 
Great  Britain,  and  the  Hon.  David  Dudley 
Field,  at  the  last  %nnual  meeting  of  the  Ameri- 
can Bar  Association,  were  both  voted  medals  as 
the  greatest  law  reformers  of  this  century.  They 
are  both  of  them  champions  of  the  procedure 
recommended  in  the  report  of  the  special  com- 
mittee on  Law  Reform  to  the  Virginia  State 
Bar  Association,  of  which  the  gentleman  from 
Fluvanna  so  strongly  disapproves.  It  is  more 
than  probable  that  the  American  and  English 
intellectual  qualities  are  not  on  the  decline. 
Nothing  in  nature  stands  still.  It  either  retro- 
grades or  advances.  With  the  magnificent  tro- 
phies which  are  now  fiying  from  the  flagstaff  of 
science,  the  evidence  in  favor  of  the  presump- 
tion of  modern  superiority  is  well  nigh  over- 
whelming. Some  of  them,  for  a  moment,  may 
be  pointed  out— the  steamboat,  the  railroad,  the 
telegraph,  submarine  cable,  telephone,  electric 
car,  and  a  thousand  others.  Does  the  tangled 
web  of  the  law  alone  remain  in  a  quiescent  con- 
dition? 

There  is  no  danger  of  dwarfing  the  law  and 
the  profession  except  by  looking  backwards.  A 
student  of  history  is  not  apt  to  think  that  there 
are  more  than  two  civilizations  in  America — one 
taught  by  Virginia  and  the  other  by  Massachu- 
setts. The  Virginians,  who  did  more  for  the 
foundation  of  the  Union  than  all  of  the  other 
States,  devoted  themselves  in  the  early  years  of 
the  Republic  to  the  study  and  formation  of 
sound  constitutional  government.  The  Massa- 
chusetts people  were  with  them,  but  the  Vir- 
ginians worked  away  with  a  more  commandin^^ 
resolution.  The  theories  of  government  ad- 
vanced by  them  have  held  the  undivided  atten- 
tion of  the  world  for  more  than  a  century.  Ow- 
ing to  the  peculiar  institution  of  slavery,  the 
minds  of  the  Virginia  people  have  been  kept 
too  long  from  other  pressing  problems.  The 
danger  has  passed,  and  we  have  the  present  and 
future  within  which  to  improve  ourselves. 

^'All  legal  right  and  wrong  had  its  origin  after 
human  society  was  put  in  motion  and  began  to 
reflect  and  act.  To  talk  of  law  and  right  as  ap- 
plied to  mankind  at  a  supposed  period  anterior 
to  society  beginning  to  think  and  act  is  a  con- 
tradiction in  terms."  Holland's  Elements  of 
Jup.,  32.  It  seems  that  Mr.  W.  B.  Pettit  would 
like  to  follow  Lord  Coke's  dictum  in  Bonham's 
Case — that  is,  put  the  common  law,  forms  and 
all,  above  experience,  statutes  and  common 
sense.    8  Rep.,  118. 

Institutions,  however  ancient,  organizations, 
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however  profoundly  sacred,  cannot  outlive  the 
recognitiOD  that  the  evil  which  they  produce  is 
constant  and  the  advantage  visionary.  The 
judge  is  paid  a  salary  not  to  ase  certain  recog- 
nized formulmj  but  to  administer  Justice.  Can 
justice  in  the  nineteenth  century  be  adminis- 
tered only  in  the  jargon  which  sounds  sweetly 
to  the  ears  of  the  ''Old  Mortalities"  of  the  bar? 

Was  the  old  Austrian  general  who  was  terri- 
Wy  whipped  by  Napoleon  an  object  of  ridicule 
or  pity  when  he  wrote  home  to  the  Aulic  Coun- 
cil, after  the  battle,  that  a  miserable  parvenu 
from  Corsica  had  ruined  the  art  of  war  by  end- 
ing the  afifair  in  a  single  brief  campaign,  when, 
prior  to  that  time,  it  had  been  the  habit  of  the 
good  old  conservatives  of  the  Empire  to  spend 
at  least  a  season  or  two  in  marching  and  coun- 
ter-marching before  bringing  on  a  decisive  ac- 
tion? 

The  lovers  of  the  common  law  should  not  be 
permitted  to  forget  that  in  the  time  of  Edward 
VI  ail  of  the  judges  of  England  gravely^and  sol- 
emnly decided  that  a  mother's  son  was  not  next 
of  kin  to  her.  Says  Swinburne:  (Swinburne  on 
Wills,  7th  ed.,  1808,  912,  913,  918,  and  authori- 
ties there  cited)  ''It  hath  not  only  been  a 
question  among  the  best  lawyers  in  this  land 
whether  the  mother  be  of  kin  to  her  child,  but, 
afler  much  disputation,  it  hath  been  also  ad- 
judged for  the  negative,  viz.,  that  the  mother  is 
not  of  kin  to  her  child,  as  appeareth  in  the  case 
commonly  known  by  the  name  of  The  Duke  of 
Soffblk's  Case,  very  famous  in  many  books.  *  *  * 
In  process  of  time  the  truth  prevailed  (for  what 
is  stronger  than  truth?),  and  the  mother  was 
held  to  be  next  of  kin  to  her  child."  The  truth 
did  not  get  possession  of  the  jndges  for  nineteen 
years,  and  for  that  long  period  of  time  it  was 
the  law  of  England  that  a  mother  was  not  next 
of  kin  to  her  child. 

Sorely  we  are  not  to  follow  such  teachers  ? 
The  proper  question  to  be  considered  is 
whether  justice  can  be  administered  better  in 
one  form  of  action  than  in  a  greater  number. 
Mr.  Pettit  solemnly  says  that  after  his  vast  ex- 
perinoe  he  has  never  in  his  practice  found  any 
difficulty  in  choosing  his  forum  of  law  or  of 
equity.  This  is  not  the  experience  of  the  aver- 
age practitioner  in  Virginia.  He  asks  the 
'Moonoclastic  innovator  "  to  give  him  at  least 
one  instance.  Here  it  is,  and  it  is  a  very  live 
one:  A  few  years  ago  a  public  officer  of  the  city 
of  Richmond  defaulted  for  many  thousands  of 
dollars.  His  bondsmen  are  perfectly  solvent. 
Counsel  employed  by  the  city  were  directed  to 
institote  suit  against  the  bondsmen.  They  did 
10  in  action  at  law  in  the  Circuit  Court  for  the 


city  of  Richmond.  That  court  held  that  they 
should  have  sued  in  equity,  and  that  there  was 
no  remedy  at  law.  The  city  has  appealed  firom 
this  decision,  and  in  the  meantime  filed  its  bill 
in  equity  also.  The  amount  involved  is  about 
$40,000. 

A  suit  was  brought  on  the  law  side  of  the 
Circuit  Court  of  Greenbrier  County,  for  a  very 
large  sum,  a  short  time  before  the  late  war. 
Greenbrier  was  then  a  part  of  Virginia.  Both 
the  Circuit  Court  and  the  Supreme  Court  of 
Appeals  of  Virginia  held  that  the  plaintiff  had 
no  remedy  at  law.  At  the  close  of  the  war  the 
county  of  Greenbrier  was  a  part  of  the  State  of 
West  Virginia.  A  bill  in  chancery  there  was 
held  to  be  not  the  remedy,  and  the  plaintiff  was 
remanded  to  the  law  side  of  the  court.  It  waa 
too  late,  for  the  right  of  action  was  barred  by 
the  statute  of  limitations.  The  case  is  unre- 
ported. This  was  a  denial  of  justice  and  an  in- 
sult to  common  intelligence.  The  Court  of  Ap- 
peals of  Virginia,  in  the  case  of  Great  Falls 
Mfg.  Co.  V.  Henry's  Admr.,  had  much  trouble 
with  the  question  of  where  the  remedy  of  the 
plaintiff  was.  Judge  Bouldin,  delivering  the 
opinion,  said:  "The  appellant,  after  denying 
and  earnestly  resisting  the  appellee's  right, 
either  at  law  or  in  equity,  to  recover  one  dollar 
of  his  claim,  finds  himself  subjected  by  order  of 
the  chancery  court  to  a  judgment  amounting, 
principal  and  interest,  to  some  five  thousand 
dollars,  and  to  damages  according  to  law,  and 
the  costs  in  both  tribunals,  without  the  pretense 
of  a  trial  in  either.  Beirne,  &c.,  v.  Dunlop,  8 
Leigh,  514;  Great  Falls  Mfg.  Co.  v.  Henry's 
Admr.,  225  Gratt.,  575;  Jones  v.  Bradshaw  et 
al.,  16  Gratt.,  355. 

The  law  of  Virginia  to-day  is,  that  if  a  suit  is 
instituted  at  law  and  a  discovery  is  necessary  fbr 
complete  defense,  a  bill  in  chancery  for  discov- 
ery must  be  filed  before  the  common  law  suit 
goes  to  judgment.  The  defense  cannot  be  made 
in  any  other  way.  Green  &  Suttle  v.  Massie,  21 
Gratt.,  356.  Under  the  proposed  bill  this  could 
not  happen.  The  difficulty  about  the  jury  trial 
would  occur  under  any  system,  but  under  no 
circumstances  would  the  party  suing  be  put  out 
of  court.  Somebody  has  said  that  the  "  ancient 
regime  in  France"  was  "a  despotism  tempered 
by  epigrams."  There  is  nothing  epigrammatic 
in  the  tyranny  of  the  common  law  modes  of 
procedure. 

Progress  has  touched  everything  almost  in  the 
known  civilized  world.  It  does  not  seem  to  have 
reached  Mr.  Pettit.  His  conception  of  the  mean- 
ing and  objects  of  the  law  is  the  most  ancient  of 
which  history  nmkes  mention.    It  is  next  to 
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"the  men  of  the  river  drift"  and  the  "cave- 
dwellers  of  prehistoric  times.  The  pantomine 
which  he  would  make  of  legal  procedure  has  al- 
ready existed  in  the  in&ncy  of  one  great  nation. 
As  at  Rome,  so  with  him,  law  was  not  bom  of 
the  idea  of  justice,  but  of  sacred  forms,  and  he 
has  not  conceived  it  as  possible  for  it  to  go  be- 
yond that  stage.  Says  a  great  continental  scholar 
of  the  present  day:  "Among  the  ancients,  and 
especially  at  Home,  the  idea  of  law  was  insepar- 
ably connected  with  certain  sacramental  words. 
If,  for  example,  it  was  a  question  of  contract* 
one  was  expected  to  say.  Dart  spondee  t  and 
the  other  was  expected  to  reply,  Spondeo,  If 
these  words  were  not  pronounced  there  was  no 
contract.  In  vain  the  creditor  came  to  demand 
payment  of  the  debt— the  debtor  owed  nothing; 
for  what  placed  a  man  under  obligation  in  this 
ancient  law  was  not  conscience  or  the  sentiment 
of  justice;  it  was  the  sacred  formula."  Fustel  de 
Ooulanges,  Ancient  City,  7th  Ed.,  Bk.  III.,  Oh. 
XL,  356. 

These  ancients  believed  that  this  senseless 
procedure  came  from  the  gods.  We  have  no 
such  excuse,  for  we  know  that  ours  came  from 
such  ungodly  fellows  as  Coke  and  Jeffireys.  No 
change- could  be  made  in  the  law,  even  by  a 
unanimous  vote  of  the  people,  unless  it  met  witb'^ 
religious  sanction.  On  one  occasion,  when  the 
tribunes  of  the  people  wished  to  have  a  law 
adopted  by  the  assembly  of  the  tribes,  a  patri- 
cian said  to  them:  *^What  right  have  you  to 
make  a  new  law  ?  You,  who  have  not  the  au- 
spices; you,  who  in  your  assemblies  perform  no 
religious  acts — ^what  have  you  in  common  with 
religion  and  sacred  things,  among  which  must 
be  reckoned  the  laws?"    Livy  HI.,  31. 

What  we  understand  in  the  closing  years  of 
the  nineteenth  century  by  the  word  "justice"  is 
rendering  to  every  man  his  due,  and  not  dry 
forms  and  names,  such  as  assumpsit  and  cove- 
nant and  bill  in  chancery.  The  ancients  whom 
he  loves  are  but  babes;  the  real  ancients  are  the 
living,  active  generation,  who  at  the  present 
moment  are  ruling  the  world  and  Ikcingthe  sun- 
rise of  the  fhture.  The  sun  has  gone  down  on 
those  of  the  remote  past,  whose  wisdom  (?)  he 
reveres,  never  to  rise  again. 

In  a  recent  number,  the  editor  of  the  Albany 
Law  Jimrnal  takes  Mr.  Pettit  to  task  for  his  op- 
position to  progress,  and  calls  his  attention  to 
the  fact  that  twenty-six  of  the  States  have 
adopted  substantially  the  reformed  procedure. 
All  of  the  territories  have  done  the  same  thing. 

Macaulay,  from  whom  the  gentleman  is  so 
fond  of  quoting  against  the  "iconoclast,"  was 
president  of  the  commission  which  codified  the 


common  law  for  India;  and  he  said  that  the  work 
was  absolutely  necessary  to  be  done,  because  the 
common  law  was  worse  than  a  Mahratta  inva- 
sion. Trevillian's  Life,  &c.,  of  Macauley,  VoL 
I.,  363. 

The  gap  between  law  and  equity  should  be 
closed  in  Virginia.  The  common  l^w  forms  are 
ridiculous  and  farcical.  A  great  writer  and  law- 
yer, speaking  of  the  old  style  (as  it  still  exists 
with  us),  recently  said:  "  Besides  these  grotesque 
forms  of  action,  there  was  another  tremendous 
chasm  between  law  and  equity.  It  was  not  un- 
common to  have  a  case  decided  against  the  plain- 
ti£f  because  he  had  entered  the  wrong  door  of 
the  temple  of  justice.  He  should,  so  said  the 
judges,  have  gone  into^uity;  or,  perhaps,  hav- 
ing gone  into  equity,  should  have  begun  at  the 
law.  Indeed,  it  happened  sometimes  that,  when 
the  action  at  law  had  been  dismissed  and  he  had 
gone  into  equity,  he  was  told  that  he  must  go 
back  into  law,  for  the  court  had  misdirected  him 
— had  mistaken  his  remedy.  It  is  said  tliat  on 
one  occasion,  in  England,  when  the  judge,  after 
deciding  against  the  action,  observed  that  the 
plaintiff  might  resort  to  a  court  of  equity  for  re- 
lief, Erskine  ejaculated,  in  a  tone  of  inimitable 
simplicity:  My  lord,  would  you  send  a  fellow 
creature  there?*  Intolerable  as  this  state  of 
things  was,  the  lawyers  clung  to  it  with  a  grasp 
as  firm  as  if  it  were  the  sole  plank  to  keep  them 
from  drowning.  Every  efibrt  for  something  bet- 
ter was  voted  down  or  howled  down.  The  sages 
of  the  law,  as  they  are  gravely  called,  the  great 
lawyers  of  New  York,  and  of  England  as  well, 
frowned  upon  the  iconoclast  who  sought  to 
break  the  graven  images  in  their  temples." 
David  Dudley  Field  in  Am.  Law  Rev.,  Jaly  and 
August,  1891,  519.  All  advance  must  be  made 
in  "the  ringing  grooves  of  change,"  and  it  is 
now  too  late  for  the  click  of  the  chisel  of  an 
"Old  Mortality"  to  make  pleasant  music  for 
any  one  but  an  antiquary. 

Prpgress  is  everywhere.  Among  the  younger 
generation  it  is  to  be  hoped  that  few  will  join 
Mr.  Pettit  in  his  reactionary  policy,  and  say: 

"  Let  us  hush  this  cry  of  '  Forward  *  till  ten  thousand  year 
have  gone." 

— fi>.  S.  P.  Patleson  in  the  Virginia  Law  JoumaU 


Indignant  Lawyer.  If  we  can't  get  justice 
in  this  court,  we  shall  carry  the  case  up.  Your 
honor  may  mark  my  words. 

The  Judge.  I  have  marked  them,  sir.  They 
will  cost  you  ten  dollars. — Oreen  Bag, 
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Rifirbts  of  Prisoners. 

One  of  the  most  graphic  pictures  which  the 
historian  McMaster  has  drawn  is  that  of  the 
condition  of  the  prisons  and  jails  throughout 
the  American  States  a  century  ago.  It  occurs 
in  the  flbnt  chapter  of  the  first  volume  of  the 
History  of  the  People  of  the  United  States— the 
chapter  portraying  **  the  State  of  America  in 
1784."  Without  quoting  the  facts  in  detail,  we 
will  repeat  the  writer's  conclusion  on  the  sub- 
ject: 

"  To  a  generation  which  has  upheld  great  re- 
forms in  the  statutes  of  criminal  law  and  in  the 
discipline  of  prisons  and  jails ;  to  a  generation 
whidi  knows  but  two  crimes  worthy  of  death, 
that  against  the  life  of  the  individual  and  that 
against  the  life  of  the  State;  which  has  expended 
fiU>alous  sums  in  the  erection  of  reformatories, 
asylums  and  penitentiaries,  houses  of  correc- 
tion, houses  of  refhge  and  houses  of  detention 
all  over  the  land ;  which  has  ftimished  every 
State  prison  with  a  library,  with  a  hospital,  with 
workshops  and  with  schools,  the  brutal  scenes 
cm  which  our  ancestors  looked  with  indifTer- 
ence  seem  scarcely  a  reality.  Yet  it  is  well  to 
recall  them,  for  we  cannot  but  turn  from  the 
contemplation  of  so  much  misery  and  so  much 
suffering  with  a  deep  sense  of  thankftilness  that 
our  lot  has  fallen  in  a  pitiftil  age,  in  an  age 
when  more  compassion  is  felt  for  a  galled  horse 
or  a  dog  ran  over  at  a  street  crossing  than 
our  great-grandfathers  felt  for  a  woman  beaten 
for  cursing  or  a  man  imprisoned  for  debt." 

The  Revised  Statutes  of  the  State  of  New  York 
provide  that  "The  person  of  a  convict  sen- 
tenced to  imprisonment  in  a  State  prison  is 
onder  the  protection  of  the  law,  and  any  injury 
to  his  person,  not  authorized  by  law,  is  punish- 
able in  the  same  manner  as  if  he  was  not  sen- 
t^iced  or  convicted." 

Concerning  privileges  under  the  civil  law,  the 
Revised  Statutes  provide  that  a  person  sen- 
tenced to  imprisonment  in  a  State  prison  for 
life  shall  be  deemed  civilly  dead,  and  that  the 
civil  rights  of  one  sentenced  to  imprisonment 
in  a  State  prison  for  a  term  of  years  are  sus- 
pended during  the  term  of  such  imprisonment. 
In  Avery  v.  Everett,  110  N.  Y.,  317,  it  was  held 
that  property  belonging  to  a  person  sentenced 
to  life  imprisonment  was  not  divested  in  conse- 
qnence  of  such  sentence.  The  life  convict  in 
this  case  held  a  vested  remainder  in  fee  in  real 
estate,  subject  to  be  defeated  by  his  death  with- 
out children  and  go  over  to  another  person.  It 
was  decided  that  the  civil  death  of  the  vested 
remainderman  did  not  pass  the  estate  to  the 


substituted  remainderman  so  that  the  latter 
could  maintain  ejectment.  The  opinion  of  An- 
drews, J.,  contains  a  valuable  historical  resume 
of  the  law,  as  well  as  an  incidental  enumeration 
of  the  disqualifications  that  actually  do  result 
in  this  State  from  civil  death : 

"The  disabilities  flowing  from  the  situation  of 
eiviliter  rruyrtuus  have  a  wide  scope,  without  in- 
cluding this  incident  (divesting  of  estate).  The 
statute,  without  expressly  declaring  this  result, 
assumes  that  a  life  sentence  of  the  husband, 
ipso  facto,  dissolves  his  marriage,  2  R.  S.,  687, 
Sec.  9,  Sub.  6.  The  convict  cannot  sue,  al- 
though he  may  be  sued,  and  his  property  is 
answerable  to  his  creditors.  But  he  may 
defend  an  action  brought  against  him.  Ck>de, 
Sec.  131 ;  Davis  v.  Duffle,  1  Abb.  Ct.  App.  Dec., 
489 ;  Bowles  v.  Haberman,  95  N.  Y.,  246.  He 
cannot  enter  into  executory  contracts  and  call 
in  aid  the  courts  to  enforce  them,  but  he  may 
transfer  his  property  by  will  or  deed.  See  Ran- 
kin's Heirs  v.  Rankin's  Executors,  6  Monroe, 
Ky.,  631,  and  authorities,  supra.  His  political 
rights  are  taken  from  him  ;  his  wife  and  chil- 
dren owe  him  no  fealty  or  obedience.  It  is 
easy  to  suggest  possible  difficulties  in  the 
administration  and  protection  of  the  property 
of  a  convict  sentenced  to  imprisonment  for 
life.  These  are  matters  which  may  be  the 
appropriate  subject  of  legislation.  They  have 
been  met  in  England  by  the  statute  33  and  34 
Victoria,  by  which  a  trustee  is  appointed  to 
administer  the  convict's  estate  for  the  protec- 
tion of  all  interests.  Most  of  the  difficulties 
suggested  exist  in  the  same  degree  in  the  case 
of  convicts  sentenced  to  imprisonment  for  a 
for  a  term  of  years,  during  which  time  their 
civil  rights,  by  force  of  a  prior  section  of  the 
statute  (Sec.  19)  are  suspended.  But  it  is  not 
claimed  that  this  consequence  divests  them  of 
their  property  during  their  imprisonment." 

With  regard  to  injuries  to  prisoners  confined 
in  county  jails,  the  recent  case  of  White  v. 
Board  of  Commissioners  of  Sallivan  County, 
decided  in  the  Supreme  Court  of  Indiana  in  Oc- 
tober, 1891,  is  in  point.  28  Northeastern  Re- 
porter, 846.  It  holds,  following  and  summa- 
rizing several  former  decisions  in  various  States, 
that  the  care  and  control  of  prisons  being  within 
the  ** police  power,"  a  county  is  not  liable  for 
the  neglect  of  its  officers  to  keep  the  county 
jail  in  a  healthy  condition.  .  The  authorities 
cited  are  Summers  v.  County  of  Daviess,  103 
Ind.,  262;  Pfefferle  v.  Commissioners,  39  Kan., 
432;  Manuel  v.  Commissioners,  98  N.  C,  9;  Wat- 
kins  V.  County  Court,  30  W.  Va.,  657;  Hollen- 
beck  V.  Winnebago  Co.,  95  111.,  148;  Commis- 
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sioners  v.  Migheis,  7  Ohio,  109;  Kincaid  v.  Har- 
din Co.,  6S  Iowa,  430.  These  cases  concur  in 
holding,  and  the  rule  is  quite  well  settled 
throughout  the  Union,  that  for  torts,  whether 
of  commission  or  omission,  committed  or  suf- 
fered in  county  jails,  the  doctrine  of  respondeat 
superior  cannot  be  invoked,  and  that,  therefore, 
a  county  is  not  responsible  in  damages. 

In  White  v.  Board  of  Commissioners  of  Sul- 
livan Co.  (supra)  it  is  remarked:  "Whether  the 
wrongdoing  officers  are  personally  liable  is  quite 
another  question."  In  Manuel  v.  Commission- 
ers of  Cumberland  County,  98  N.  C,  9,  the 
court  say:  "The  plaintiff  cannot,  therefore, 
maintain  this  action  (against  the  county  com- 
missioners in  their  official  capacity).  It  may  bo 
that  he  can  have  a  remedy  against  the  commis- 
sioners personally,  but  as  to  this  we  are  not 
called  upon  to  express  an  opinion." 

In  Hallenbeck  v.  Winnebago  Co.,  95  111.,  148, 
the  question  of  the  individual  liability  of  a  com- 
mittee of  county  officers  for  torts  committed 
incidentally  in  the  carrying  out  of  the  enter- 
prise for  which  they  were  specially  appointed, 
was  raised,  but  the  matter  went  off  on  a  ques- 
tion of  the  sufficiency  of  pleading  without  a 
square  decision  of  the  underlying  question  of 
law.  See,  however,  the  dissenting  opinion  of 
Dickey,  J.,  page  164. 

There  seems  to  have  been  a  general  judicial 
reluctance  to  express  a  decisive  opinion  upon 
the  individual  liability  of  county  officers  for 
torts  against  prisoners,  while  several  dicta  fiivor 
the  view  that  such  liability  exists.— JVew?  York 
Law  Journal, 

Judge  Qreene,  of  the  State  of 


good  lawyer,  and  somewhat  of  a  stickler  for 
niceties  of  pronunciation.  Ex-Judge  Denison, 
in  arguing  a  motion  before  him,  had  occasion 
to  refer  to  Browne  on  Torts,  and  pronounced 
the  author's  name  as  though  it  were  spelled 
*  *  Bro wny . ' '  The  Judge  passed  the  first  mistake 
without  notice ;  at  the  second  he  shrugged  his 
shoulders }  at  the  third  he  said,  "The  name  is 
Brown,  not  Bro  wny,  brother  Dennison." 

"  But  it  is  spelled  B-r-o-w-n-e,"  said  the  coun- 
self  in  his  deep  measured  tones ;  "and  if  that 
does  not  spell  Browny,  what  does  it  spell  ?" 

"  *  Brown,'  of  course,"  sharply  answered  the 
Judge,  whose  patience  was  becoming  ruffled. 
"  My  name  is  spelled  G-r-  double  e-n-e,  but  you 
would  not  call  me  *  Greeny,'  would  you?" 

Mr.  Dennison  turned  to  his  books,  saying 
apparently  to  himself,  but  loud  enoujgh  to  be 
heard  all  over  the  court  room,  "That  will 
depend  upon  how  your  honor  decides  this 
motion."— Jffarp6r»«  Magaame, 


The  Metaphor  in  Jurisprudence. 

The  rule  of  the  code  is  that  at  any  stage  of 
the  case  every  declaration  is  amendable  in  sub- 
stance in  substance  in  all  respects,  provided 
there  la  already  in  it  enough  to  amend  by.    The 
construction  we  are  combatting  holds  this  to 
mean  that,  if  a  declaration  lacks  any  part  of  a 
cause  of  action,  that  is,  any  thing  which  is  nec- 
essary to  make  up  enough  substance  to  resist  a 
general  demurrer,  it  lacks  having  enough  to 
amend  by  and  is  not  amendable.    It  holds  in 
effect  that  a  general  demurrer  is  not  to  be 
"spoiled"  by  putting  more  substance  into  a 
declaration,  but  only  by  taking  some  out  when 
it  has  an  excess.    You  may  empty  by  one-half 
if  the  declaration  is  too  full,  but  if  it  is  half 
empty  you  can  never  fill  it.    Nay,  if  it  lacks 
anything  whatever  of  being  fhll,  what  it  wants 
can  never  be  supplied,  though  the  means  of 
supply  may  exist  in  abandant  measure.    Under 
this  singular  construction,   a  declaration    too 
strong  in  substance — as,  for  instance,  if  it  sets 
forth  two  causes  of  action  which  cannot  t>e 
joined  because  one  originated  in  tort,  the  other 
in  contract — may  be  weakened  down,  but  if  it  is 
too  weak  already,  it  cannot  be  strengthened.  A 
declaration  may  take  an  emetic,  but  not  more 
food.    Curative  treatment  is  restricted  to  de- 
pletion, all  tonics  are  prohibited.    We  are  re- 
minded of  that  tender  regard  for  a  demurrer 
insinuated  fix>m  the  bench  nearly  two  hundred 
years  ago  in  Fox  v.  Wilbraham,  1  Ld.  Raym., 
868,  Lord  Holt  saying:  "It  would  be  hard  to 
spoil  the  defendant's  demurrer."    But  is  not  a 
general  demurrer  too  diabolical  to  have  any 
claim  upon  modern  emotion?    Stated  in  the 
most  partial  terms,  it  merits  would  s^m  to 
stand  thus:  "  Demurrer  is  the  only  legal  devil 
always  present  and  always  ready.    Every  logi- 
cal universe  requires  one  such  character.  Some 
destructive  work  has  to  be  done,  and  how  can 
it  be  done  if  there  is  only  resistance,  no  co- 
operation, not  even  sympathy?"   But  the  spirit 
of  modern  procedure  is  altogether  constructive 
and  conservative,  and  though  it  gives  the  devil 
his  due  it  takes  care  to   restrict  his  dues  as 
much  as  possible.    Bleckley,  C.  J.,  in  Ellison  v. 
Railroad  Co.,  Ga.  Sup.  Ot. 

Stockholders  in  The  Law  Reporter  Com- 
pany of  Washington  City  will  take  notice  that 
an  election  for  the  purpose  of  choosing  nine 
trustees  will  be  held  at  the  office  of  the  Company, 
503  E  St.,  N.  W.,  on  Monday,  February  8,  1892 ; 
polls  to  be  open  from  1  to  3  o'clock  p.  m. 

B.  F.  Leiqhton,  Secretary. 
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Release  of  Surety. 

In  OtiB  V.  Von  Storch,  decided  by  the  Su- 
preme Court  "of  Rhode  Island  in  June,  1885, 
and  recently  reported,  an  interesting  point  in 
the  law  of  principal  and  surety  was  passed 
upon  as  follows  by  the  Court,  per  Durfee,  C.  J.: 

"We  think  it  well  settled  that,  where  the 
relation  of  principal  and  surety  exists  between 
two  debtors,  it  is  the  duty  of  the  creditor,  if  he 
knows  of  the  relation,  and  has  taken  collateral 
seoority  Arom  the  principal  debtor,  even  though 
both  are  principals  as  to  him,  either  to  enforce 
the  eecurity  himself^  and  apply  the  avails  of  it 
to  the  debt,  or  to  preserve  it  for  the  surety,  so 
that  the  surety  paying  the  debt  can  have  the 
benefit  of  it  by  way  of  subrogation ;  and  that 
if  the  creditor,  in  violation  of  his  duty,  surren- 
ders the  security,  without  the  consent  of  the 
aorety,  the  latter  will  be  discharged,  either 
whoUy  or  pro  tanto,  according  to  the  value  of 
the  security  so  surrendered ;  and  that,  accord- 
ing to  modem  decisions,  the  surety  is  entitled 
to  show  the  surrender  by  way  of  defense  at  law 
as  well  as  in  equity.  Baker  v.  Briggs,  8  Pick., 
122 ;  Guild  v.  Butler,  127  Mass.,  386 ;  Bank  v. 
Coleord,  16  N.  H.,  119 ;  Springer  v.  Toothaker, 
48  Me.,  381 ;  Ferguson  v.  Turner,  7  Mo.,  497 ; 
Kirkpatrick  v.  Howk,  80  111.,  122 ;  Rogers  v. 
Trustees,  46  DL,  428 ;  KefiTs  Appeal,  9  Watts  & 
S.,  36;  Everly  v.  Rice,  20  Pa.  St.,  297 ;  Mayhew 
V.  Crickett,  2  Swanst,  185.  It  is  also  well  set- 
tled that  the  fact  that  one  debtor  is  surety  for 
the  other  is  no  part  of  the  contract,  but  merely 
a  collateral  fact,  which,  if  it  does  not  appear 
on  the  face  of  the  obligation,  may  be  proved, 
together  with  the  fact  of  notice  thereof  to  the 
creditor,  by  extrinsic  evidence.  Guild  v.  Butler, 
127  Mass.,  386 ;  Hubbard  v.  Gumey,  64  N.  Y., 
467.  It  follows  that  the  ruling  of  the  court  at 
niM  priua  was  erroneous  in  point  of  law,  and 
that  the  defendant  is  entitled  to  a  new  trial  if 

he  has  been  injured  by  it." 

»  <»»  •- 

Something  of  the  Law  of  Domicile. 

The  question  of  one's  domicile  bears  an  im- 
portant relation  not  alone  in  life  but  especially 
alter  death  in  respect  to  property  rights.  It  is 
with  relation  to  the  latter  period  that  this 
article  will  deaL 

A  domicile  is  the  place  where  a  person  has  a 
fixed  and  permanent  home  to  which,  whenever 
absent,  he  still  has  the  intention  of  returning. 
A  residence  involves  the  question  of  personal 
presence  in  a  fixed  abode. 

Every  man  must  have  a  domicile  somewhere; 
one  will  continue  nntU  another  is  created,  but 


the  act  and   intention   of  removal   must  be 
united. 

If  a  man  leaves  his  domicile  with  the  intention 
of  returning,  his  residence  does  not  alter  his 
domicile  notwithstanding  the  length  of  time 
that  may  elapse,  but  the  intention  to  return 
must  be  clear  and  positive. 

Although  one's  domicile  and  residence  may 
differ,  residence  is  a  matter  of  great  importance 
in  determining  dotnicile. 

Residence  will  be  presumed  to  be  the  place 
of  domicile  until  facts  establish  the  contrary. 

The  disposition  of  succession  to,  or  distribu- 
tion of  the  personal  property  of  a  decedent, 
wherever  situated,  will  be  made  in  accordance 
with  the  law  of  his  actual  domicile  at  the  time 
of  his  death.  Whether  it  be  a  case  of  voluntary 
transfer,  of  intestacy,  or  of  testament  this  prin- 
ciple will  apply  equally. 

The  transfer  of  real  property  is  controlled  by 
the  lex  rei  sitae,  but  the  question  of  the  capac- 
ity of  a  testator  is  governed  by  the  law  of  his 
domicile. 

In  these  days  of  quick  travel  and  close  com- 
mercial relations,  ftrequent  transfers  of  resi- 
dence, without  the  intention  to  change  one's 
domicile,  are  constantly  occurring. 

The  following  incidenls  which  have  &llen 
under  the  observation  of  the  writer  will  serve 
in  some  degree  to  illustrate  the  questions  which 
may  arise  after  death  in  regard  to  one's  dom- 
icile to  affect  property  rights. 

In  1836,  M.,  a  Scotchman,  who  had  had  Just 
completed  an  apprenticeship  as  a  stone  mason, 
came  to  the  city  of  New  York,  and  secured 
employment  For  years  he  continued  to  work 
in  the  vicinity  of  New  York,  and  during  all  the 
remaining  period  of  his  life  kept  a  residence 
and  apparently  a  domicile  in  this  State.  In 
1879,  he  died  in  a  small  hotel  in  a  western  town, 
intestate,  leaving  a  considerable  amount  of 
personal  property.  After  considerable  search, 
two  first  cousins  upon  the  maternal  side  were 
found  in  Scotland,  who,  under  the  laws  of  the 
State  of  New  York,  appeared  to  be  his  sole  next 
of  kin.  The  news  of  the  good  fortune  in  store 
for  them  raised  up  a  host  of  claimants,  who, 
although  more  distinctly  related,  traced  their 
line  of  descent  upon  the  paternal  side. 

The  law  of  Scotland,  in  the  distribution  of 
personal  estates  gives  a  preference  to  the 
paternal  over  the  maternal  line.  These  claim- 
ants sought  to  establish  that  when  M.  left 
Scotland  to  take  up  his  residence  in  the  United 
States — he  had  never  abandoned  for  a  moment 
his  intention  of  returning.  In  support  of  this 
proposition  they  presented  a  large  number  of 
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letters,  which  had  been  written  by  the  decedent 
to  a  lady,  long  since  grown  old,  who  lived  in 
**Auld  Reekie."  In  these  he  had  constantly 
reiterated  an  intention  ere  long  to  return  to 
the  land  of  his  birth.  Had  this  intention  been 
sustained  his  property  must  have  been  remitted 
to  the  Registrar  General  of  Scotland  for  dis- 
tribution under  Scotch  law. 

An  accident  led  to  the  discovery  that  soon 
after  his  arrival  in  this  country  he  had  declared 
his  intentions  to  become  a  citizen  in  the  Court 
of  Common  Pleas  in  the  city  of  New  York.  In 
1864  admiration  for  Lincoln  and  a  desire  to 
sustain  him  by  his  vote  caused  him  to  complete 
his  naturalization  in  a  western  county  of  the  State 
of  New  Jersey,  and  this  fact  in  conjunction  with 
his  long  residence  here  fixed  his  domicile  in  the 
Stateof  New  York;  and  at  Christmas  time,  in 
1884,  the  first  two  cousins  upon  the  maternal  side 
received  a  substantial  Christmas  gift. 

Another  case  has  but  recently  developed.  A 
merchant  in  the  city  of  New  York  whose  dom- 
icile of  birth  and  former  residence  had  been  in 
the  Commonwealth  of  Pennsylvania,  lived  for 
many  years  in  various  hotels  of  the  city  of  New 
York     He  was  unmarried  and  the  degree  of 

Sermanenc}'!  of  his  residence  was  contested. 
[e  died  intestate,  leaving  as  his  next  of  kin 
under  the  laws  of  the  State  of  New  York  uncles 
and  aunts  only.  By  the  laws  of  the  Common- 
wealth of  Pennsylvania,  children  of  deceased 
uncles  and  aunts,  whp  existed  in  this  case, 
would  have  been  entitled  to  take  the  shares  of 
their  deceased  parents.  In  New  York  the  rule 
is  diflferent.  This  situation  at  once  produced  a 
contest  as  to  whether  the  decedent^s  domicile 
was  in  New  York  or  Pennsylvania. 

The  intention  of  this  article  will  have  been 
accomplished  if  it  shall  serve  to  call  attention 
to  the  importance  of  leaving  no  doubt  to  rest 
upon  the  question  of  one's  domicile  after  death. 
William  B.  Davenport  in  The  Counsellor, 


THE   COURTS, 


Supreme  Court  of  the  District  of  Colninbia. 
IN  EaUITY— New    Suits. 

January  14,  1892. 
13652.  Louisa  Muse  v.  Florida  Pitts  et  al.     To 
sell  real  estate.    Com.  sols.,  Birney  &  Bimey. 

January  16. 

13663.  Joseph  H.  Poore  v.  Norah  Poore.  For 
divorce.    Com.  sol.,  C.  Carrington. 

13664.  B.  L.  Wheeler  et  al.  v.  Cornelia  Bond 
et  al.  To  sell  lot  34  Redin's  subsq.  182.  Com. 
sol.,  Thos.  P.  Woodward. 

January  16. 

13666.  W.  O.  Berry  v.  Emma  S.  Handy  et  al. 
To  enforce  mechanics'  lien.  Com.  sol.,  Irving 
Williamson. 

13656.  Susan  Fisher  et  al.  v.  Mary  C.  Appel 
etal.  To  sell  lot  C  of  original  17,  Sq.  247.  Com. 
sols.,  Morris  &  Hamilton ;  Defts.  sol.,  Francis 
Pope. 


13667.  Marcellina  Brookes  v.  R.  A.  Phillips  et 
al.  To  restrain  conveyance.  Com.  sols.,  Webb 
&  Webb ;  Defts.  sol.,  W.  A.  McKenney. 

13668.  W.  R.  Davis  v.  Catherine  Davis.  For 
divorce.    Com.  sol.,  S.  H.  Lewis. 

January  18. 

13659.  Charlotte  M.  Swailes  v.  S.  E.  Swailes 
et  al.  To  restrain  deft,  from  possession.  Com. 
sols.,  J.  H.  Smythe  and  E.  M.  Hewlett. 

January  19. 

13660.  Wm.  F.  Benson  v.  Rebecca  Benson. 
For  divorce.    Com.  sol.,  Jno.  M.  Lawton. 


AT    LAW— New  Suits. 


Januaiy  11,  1892. 
32609.  Jno.  B.    Botlneau   v.  F.    W.  Crosby. 
Damages,  $10,000.    Plflfs.  attys.,  Ralston  &  Sid- 
dons. 

32510.  G.  W.  Z.  Black  v.  Mary  E.  Wagely, 
admx.  Account,  $297.  Plffs.  atty.,  J.  J.  •k)hn- 
son« 

32511.  F.  J.  Heiberger  v.  Thos.  Pitchlynn. 
Account,  $222.76.    Plflfe.  atty.,  Wm.  M.  Steuart 

32612.  Alex.  M.  Lowe,  appellee  v.  Andrew 
B.  Webb,  appellant.  Appeal.  Defts.  atty., 
A.  M.  Lowe. 

32513.  The  Washington  Brick  Machine  Co. 
(a  corporation)  v.  Geo.  O.  Cook.  Note  and 
account,  S746.37.  flffs.  atty.,  Wm.  F.  Mat- 
tingly. 

82614.  Walter  J.  Watson,  surviving  admr.  of 
the  estate  of  Marvin  Eastwood,  deceased,  v. 
Thos.  Reddineton  et  al.  Note,  $886.  Plflfs. 
atty.,  John  Ridout. 

January  12. 

32516.  Samuel  Goodman  et  al.  v.  H.  D.  Ban*. 
Note  and  account,  $466.66.  PlflFs.  attys..  Cole 
&  Cole. 

32616.  J.  H.  Day  v.  C.  A.  McEuen  et  al. 
Note,  $300.  Plflfs.  attys.,  Geo.  K.  French  and 
H.  P.  Okie. 

January  13. 

32517.  Lucy  Y.  Arrick  v.  H.  D.  Fry.  Dam- 
ages, $3,000.    Plflfs.  attys..  Dean  &.  Hindmarsh. 

32618.  W.  H.  Garner  v.  The  W.  &  G.  RR. 
Damages.  $10,000.  Plflfs.  atty..  Mason  N.  Rich- 
ardson. 

32619.  The  Wales  Mfg.  Co.  v.The  Peoples  Car- 
ette  Co.  Account,  $160.  Plflfs.  attys.,  Abert  & 
Warner. 

32520.  Isaac  S.  Lyon  v.  James  T.  Bond,  other- 
wise called  Thomas  Bond.  Plea  of  title.  Plflfs. 
atty..  P.  P.; Defts,  attys.,  E.  M.  Hewlett  and  E. 
H.  Thomas. 

32621.  Wm.  M.  Stout  et  al.  v.  C.  C.  Loeffler. 
Note  and  account,  $1,290.79.  Plflfs.  atty.,  F.  T. 
Browning. 

32622.  Geo.  C.  Ellison  v.  The  Edison  General 
Electric  Co.  Account,  $1,000.  Plflfs.  atty.,  A. 
W.  Coleman. 

January,  14. 

32623.  J.  E.  Dyer  v.  Harry  M.  Gladmon. 
Account^  $317.48.    Plffs.  atty.,  W.  S.  Jackson. 
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32524.  ThePradential  Insnranoe  Co.  of  Amer- 
ica V.  Newton  O.  Price.  Judgment  of  Justice 
Mule,  $42.09. 

January  15. 

32525.  Jno.  P.  Olmstead  v.  J.  P.  Horbacb 
et  al.  Note,  |1,(K)0.  Plffs.  atty.,  Arthur  S. 
Mattingly. 

3262(L  Jno.  A.  Garver,  assignee  of  Bateman 
&  Co.  V.  The  Executors  of  Preston  B.  Plumb, 
deceased.  Account,  |13,000.  PlflDs.  atty.,  H.  H. 
Wells. 

32627.  Jno.  W.  Walker  v.  W.  B.  Easton. 
Damages,  |20,000.  Plffs.  attys.,  Lipscomb  & 
Woodward. 

January  16. 

32528.  Oeo.  M.  Ramsey  v.  Jno.  L.  Kennedy 
et  al.  Damages,  f25,000.  Plflfs.  atty.,  Geo.  K. 
French. 

January  18. 

32529.  J.  B.  Olbey  v.  Nathan  Sprague.  N.  Y. 
Jud^rment,  1312.24.     Plffs.  atty.,  W.  A.  Meloy. 

January  19* 

32530.  Carrie  A.  Hamill  v.  J.  H.  O'Donnell. 
Note,  1320.    Plflfe.  atty.,  Jno.  Ridout 

32531.  J.  C.  Devine  v.  The  W.  &  G.  RR. 
Damages,  $10,000.  Plffs.  atty.,  Samuel  H. 
Lewis. 

82532.  J.  E.  Waugh  et  al.  v.  J.  H.  Sutherland. 
Note,  $100.    Plffs.  atty.,  Wm.  M.  Lewin. 

82533.  J.  O.  A,  Schieren  et  al.  v.  Edward 
Corbett.  Account,  $141.07.  Plffs.  atty.,  Thos. 
O.  Taylor. 


NoncB.— The  Corporators  named  in  the  Cer- 
tificate of  Incorporation  of  The  Schillinger 
Carbinff  and  Paving  Company  give  notice  that 
a  meeting  of  Stockholders  will  be  held  at  the 
Company's  Office  on  January  26,  1892,  to  make 
by-laws,  elect  directors,  and  transact  Huch  other 
business  as  is  necessary.  L.  P.  Wright,  John 
C.  Poor,  H.  T.  Woods,  H.  J.  McLaughlin,  H.  H. 
Wainwright 


Rule  of  Court. 

&ULB  ao.  •  ♦  *  •  Hena^ter  all  notices  which  relate  to 
proceedings 4n  the  Supreme  Court  of  the  District  of  Columhia, 
the  pubUcaHon  of  which  is  required  by  law  or  by  rules  oj 
Oourty  or  by  any  order  of  Court,  shall  be  published  in  The 
WASHlNOTOir  Law  Rbpobtbb,  during  the  titsie  required  by 
law,  in  addition  to  any  other  papers  which  may  be  .<^eciaUu 
ordered  or  which  may  be  selected  by  the  parties. 


FIR9X  INSCRXION. 


This  Is  to  Gire  Notice 

That  the  snbecriber,  of  the  District  of  Columbii,  has 
obtained  firom  the  Supreme  Court  of  the  District  of 
Colombia,  holding  a  Special  Term  for  Orphans'  Court 
bnsinesB,  Letters  of  Administration  on  the  pemonal  estate 
of  MART  HICKEY,  late  of  the  District  of  Colnmbia,  de- 


All  persons  hayins  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there 
of,  to  the  subscriber,  on  or  before  the  18th  day  of  January 
next;  thej  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  January.  1892. 
MABGAEBT  HICKEY, 
8   FUmore  Beall,  Proctor.  lOOFSt.  n.  w. 


tcqal  Noticeo. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. « 

January  15th,  1892. 

In  the  matter  of  the  EsUte  of  PATRICK  CONNELLY, 
late  of  the  District  of  Colnmbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  tor  Letters  of  Administration,  c.t.a.,  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  Catherine 
Connelly. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  12th  day  of  February,  next,  at  1 
o'clock  p.  m.,  to  show  cause  why  the  said  Will  should  not  be 
proved  and  admitted  to  Probate  and  Letters  of  Administra- 
tion, c.t.a..  on  the  Estate  of  the  said  deceased  should  not 
issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter 
previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER.  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
8    Ernest  L.  Schmidt,  Proctor. 


No.  13,629.    Equity  Docket  88. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  20th  day  of  January,  1892. 
Bartow  L.  Walker  and  wife  | 

vs.  y. 

Alverda  Osburn  et  al.     ) 

On  motion  of  the  complainants,  by  Leo  Simmons,  their 
solicitor,  it  U  ordered  that  the  defendant*,  ALVERDA  08- 
BUHN,  GRACE  OSBURN,  MASON  OSBURN,  DECATUR 
OSBUR.N  and  RIC  HARD  OSBURN,  cause  their  appearance 
to  be  entered  herein  ou  or  before  the  first  rule^ay  occurring 
forty  days  after  this  day ;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  this  suit  ia  to  obtain  a  decree  for  sale,  to 
make  partition  of  the  property  described  in  the  bill  in  this 
cause,  of  which  John  Young  died  seized  in  Washington 
Citv. 

By  the  Court.  A.  B.  HAGNER,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

3  By  L.  P.  Williams,  Aast.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  D  STRICT  OF  COLUMB'A. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

January  16th,  1892. 

In  the  matter  of  the  EsUte  of  CARL  L.  WINDHOLZ, 
late  of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa*- 
ment  and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased  has  this  day  been  made  by  William  A. 
Rues. 

All  persons  interested  are  hereby  notified  to  appear  in 
I  his  Court  on  Friday,  the  12th  day  of  February  next,  at  one 
(1)  o'clock  p.  m.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should 
not  issue  a.s  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  RBPOBTEnand  Wash- 
ington Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER.  Justice. 

lest:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
8    No.  4773.    Admn.  Doc.  17.    Chapin  Brown,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  20th  day  of  January,  1892. 

J.  H.  Adriaans      | 

vs.  No,  18.596.    Equity  Docket  83. 

Isaacs.  Lyons  et  al. ) 

On  motion  of  the  coniplainanis.  by  Mr.  O.  H.  Budlong 
his  solicitor,  it  is  ordered  that  the  deft  inlant,  JOHN  MERE- 
DITH, cau-e  hi«  appearance  to  be  entered  herein  on  or  before 
the  first  ru  o-ilp.y  occurring  fort.v  day-  alter  this  day;  other- 
wise the  cause  will  bt-  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  a  sale  for  parpotses  of  partition  of 
part  of  lot  No.  26.  section  8  of  Barry  Farm,  in  the  District  of 
Columbia. 

This  notice  to  be  inserted  once  a  week  for  each  of  three 
successive  weeks  in  the  Washington  Law  Reporter  and 
the  Evening  Star. 

By  the  Court.  A.  B.  HAGNER,  JusUce,  Ac. 

True  copy.    Test:  J.  R.  Young,  Clerk,  Ac. 

8  By  L.  P.  WiUiama,  Afist.  Clerk. 
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Cegal  Noticee. 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Colombia,  has  ob- 
tained ftrom  the  Hupreme  Ooart  of  the  District  of  Colnmbia, 
holding  a  Special  Term  for  Orphan's  Court  Business,  Letters 
of  Administration  on  the  personal  estate  o(  JAMES 
McMULLIN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  dav  of  January 
next;  they  may  otherwise  by  law  be  excluded  ftx)m  all 
benefit  of  the  said  estate. 

Given  under  ray  hand  this  18th  day  of  January,  1892. 

GEORGE  J.  BOND, 
3    James  P.  McCrellis.  Proctor.  623  F  St.  n.  w. 


This  is  to  Oire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  fh>m  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
business.  Letters  Testamentary  on  the  personal  estate  of 
SHADBACH  NUGENT,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9lh  day  of  January 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  9th  dav  of  January,  1892. 
GEO.  W.  LINKINS. 
8  19th  and  H  Sts.  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
George  E.  Emmons  ) 

vs.  V  In  Equity.    No.  13,519. 

Moses  Kelley  et  al.  ) 

On  motion  of  the  complainant,  by  Messrs.  Padgett  & 
Forrest,  his  attorneys,  it  is  this  9th  day  of  January,  1892, 
ordered  that  the  defendant,  Charles  E.  Prentiss,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day;  otherwise  the 
cause  will  be  proceeded  with  as  in  cose  of  default. 

The  object  of  this  suit  is  to  substitute  a  trustee  in  the 
place  and  stead  of  Charles  E.  Prentiss,  named  as  trustee  in 
the  certain  deed  of  trust  in  the  bill  of  complaint  set  out. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

A  true  copy.    Test :  J.  B.  Young,  Clerk. 

2  By  M.  A.  Clancy,  Asst.  Clerk. 


(N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
January  18th,  1892. 

In  the  case  of  Frank  M.  Parker,  Administrator  of  the 
estate  of  MARY  E.  PARKER,  deceased,  the  Administra  or 
aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  12th  dHy  of  February.  A.  D.  1892,  at  11  o'clock  a. 
m.,  for  making  payment  and  distribution  under  the  Court's 
direction  and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a 
re  siduc,  are  hereby  notified  to  attend  in  person  or  by  agent 
or  attorney  duly  authorized,  with  their  claijrs  against  the 
estate  properly  vouched ;  otherwise  the  Administrator  w  ill 
take  the  benent  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  publi^^hed  once  a  week 
for  three  weeks  m  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
2    No.  4237.    Ad.  Doc.  16.    Wi:liam  Twombly,  Proctor. 


This  is  to  Gire  Notice 

.  That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans' Court  Business,  letters 
Testamentary  on  the  personal  estate  of  PATRICK  J. 
MURPHY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  sjiid  deceased  are 
hereby  warned  to  exhibit  the  same  wit'i  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  January 
next;  they  may  otherwise  by  law  be  excluded  ft"ora  all 
benefit  of  the  said  estate. 

Given  under  our  hand  this  11th  day  of  January,  1892. 
H.  R.  BOND. 
2    8.  B.  Bond,  Proctor.  CHARLES  W.  HANDY. 

321  4H  St.  n.  w. 


Cegal  Notitee. 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  I'erm  for  Orphans*  Court  boslneaa,  Lettera 
Testamentary  on  the  personal  estate  of  MART  HBLEN 
CHURCHILL  BAIRD,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  eznibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  dav  of  January 
next:  they  may  otherwise  by  law  be  ezcluaed  m>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  January,  1892. 

ULY  HUNTER  BAIRD. 
2    R.  E. J>airo,  Proctor.  1446  Maasachusette  Ave.  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Busineoi. 

January  9th,  1892. 

In  the  case  of  Henry  Wise  Garnett  and  Samuel  P.  Bell, 
Executors  of  ANNA  M.  C.  SMITH,  deceased,  the  Executors 
aforesaid  have,  with  the  approval  of  the  Court,  appointed 
Friday,  the  12th  day  of  Pebruarv,  A.  D.  1892,  at  11  oVlock,  a. 
m.,  for  making  payment  and  distribution  under  the  Court's 
direction  and  control :  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a 
residue,  are  hereby  notified  to  attend  in  person  or  by 
agent  or  attorney  duly  authorized,  with  their  claims 
against  the  estate  properly  vouched;  otherwiae  the 
Executors  will  take  the  benent  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  m  the  Washineton  Law  Reporter  and  in 
the  Evening  Star  previous  to  said  day. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
2    No.  4198.    Ad.  Doc.  16.    Randall  Hagner,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
January  8th,  1892. 

In  the  case  of  Genevieve  T.  Yager,  Administratrix,  c.t.a.of 
BERTRAND  S.  A6HBY,  deceased,  the  Administratrix  ctA. 
aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  12th  day  of  February,  A.  D.  1892,  at  11  o'clock  a. 
m.,  for  making  payment  and  distribution  under  the  Court's 
direction  and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due, are  hereby  notified  to  attend  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  claims  i^r>dnst  the  estate 
properly  vouched :  otherwise  the  Adminis^trix  c.t.a.  will 
take  the  benefit  or  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbporteb  and  in 
the  Evening  Star,  of  Washington,  D.  C.  previouB  to  the 
said  day. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
2    No.  3893.    Ad.  Doc.  15.    Edwards  &  Barnard,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 
January  9th,  1892. 

In  the  case  of  Charles  M.  Matthews,  Executor  of  ACHSAH 
C.  DAVIS,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  court,  appointed  Friday,  the  6th  day  of 
February,  A.  D.  1892,  at  1  o'clock  p.  m.,  for  makine  payment 
and  distribution  under  the  courOs  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  distrib- 
utive shares  (or  legacies)  or  a  residue,  are  hereby  notified  to 
attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  ciain>8  against  the  estate  properly  vouched; 
otherwise  the  said  Executor  will  take  the  benefit  of  the  law 
against  them.  ' 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
2   No.  4200.    Ad.  Doc.  16.    Henry  8.  Matthews,  Proctor. 
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tt%al  Notitea. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  12th  day  of  Janoary,  1892. 
Matthew  Semplt,  and  Robert  A.  Semple, 
trading  as  Semple  &  Co..  plaintifla. 


No.  82,8)8. 
At  Law.    Docket  — 


Job  W.  McAfee.  John  Q.  McAfee,  and 
Harry  C.  McAfee,  trading  as  McAfee  k 
Broa.,  defbndanta. 

On  motion  of  the  plain tifT,  by  Meears.  Gordon  Si  Gordon, 
their  aoUcitors,  it  iB  ordered  that  the  defendants,  JOB  W 
MoAFEE,  JOHN  <i.  McAFEE.  and  HARRY  C.  MoAFBE, 
cauee  their  appearance  to  be  entered  herein  on  or  belore  the 
first  rule  day  occurring  forty  days  after  this  day :  other wi^ 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  condemn  certain  credits  of 
defendant's  heretofore  attached  in  this  cause. 

By  the  Court.  M.  V.  MONTGOMERY,  Justice.  Ac 

Tme  copy.    Test :  J.  R.  Young,  Clerk,  &c, 

2  By  H.  W.  Hodges.  Asst.  Clerk. 

XHIRD    IK8KRXI09I. 


TUs  is  to  Gire  Notice 

That  the  snbscriber,  of  the  District  of  Columbia,  ha<4  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
hokiing  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  GEOR'iE 
WHTTB.  late  of  the  District  of  Columbia,  deceased. 

All  peraons  having  claims  against  the  said  deceased  are 
hereby  warned  to  einibit  the  same  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  80th  day  of  December 
next :  they  may  otherwise  by  law  be  excluded  f^om  all 
benefit  of  tbe  said  estate. 

Given  under  my  hand  this  80th  day  of  December,  1891. 

JOHN  C.  HBALD, 
1  900  F  St.  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

January  2, 1892. 

In  the  matter  of  the  Estate  of  VIRGINIA  ROULOT.  late 
of  the  City  of  Washington.  D.  C.  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamemtary  on  the  Es.ate  of  the 
said  deceased,  has  this  day  been  made  by  Jacob  Lefo,  of 
the  City  of  Washington,  D.  C. 

All  persons  interested  are  hereb}'"notified  to  appear  in 
thia  CoQrt  on  ihe  29th  day  of  Januai-y.  next,  at  11 
o'clock,  a.  m.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testament- 
ary on  the  Estate  of  tbe  htdd  deceased  shouM  not  issue 
asprayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Wat>biugton  Law  R  porter,  and 
Evenmg  Star,  previous  to  the  sa'.d  dinr. 

By  the  Court.  A.  B.  HAGNER.  Justice. 

Test :  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
1    W.  K.  Dnhamel,  Proctor. 


No.  13.471.    Eq.  Doc.  32. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Ctarittine  Cedlia  Coleman, 
and  Francis  E.  Richards 

vs- 
Alcxander  Webster  Richards. 

Joseph  J.  Darlington  and  W.  Woodville  Flemniing,  the 
tmsteee  in  the  above  entitled  cause,  having  reported  to  the 
Court  that  they  have  sold  the  reed  estate  in  these  proceed- 
ings deecribed.  being  original  lot  numbered  six  (6;  in  square 
numbered  seven  hundred  and  fortv-two.  (742),  the  north- 
western portion  of  said  lot  to  Christine  Cecilia  Coleman  for 
eighteen  himdred  and  twenty-five  (|i,825)  dollars ;  the  south- 
west portion  to  Fmncis  E  Richards  for  eighteen  hundied 
and  twenty-five  (|1,82S)  dollars,  and  the  eastern  portion  of 
said  lot  SIX  (6)  to  Jefferson  13.  Cralle  for  two  thousand  and 
fifty-three  ($2,063)  dollars,  making  a  total  of  five  tbouiend 
■even  hundred  and  fifty-three  ($5,763)  dollars:  Ii  is  by  tbe 
Oonn,  this  4th  day  of  January,  18^,  ordered  that  sai  *  sale 
be  ratified  and  confirmed  unless  cause  be  shown  on  or  before 
thirty  days  after  the  date  thereof. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
bigton  Law  Reporter  for  three  successive  weeks  prior  to  the 
expiration  of  said  ttiirty  days. 

A.  B.  HAGNER,  Justice. 

A  true  copy.    TcBi :  J.  R.  Young.  Clerk. 

1  By  M.  A.  Chtncy,  Asst.  Clerk. 

IFOed  January  4, 1802.   J.  R.  Young.  Clerk.] 


Cegal  Notice0. 


This  is  to  Oire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
l^tten-  of  Administration  on  the  personal  estate  of  JOHN 
HOOVER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  81st  day  of  December 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  31st  day  of  December,  1891. 
ARTHUR  A.  BIRNEY, 
1  458  Louisiana  ave. 


No.  13.506.    Docket  38. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  January,  1892. 

J.  Henry  Hentz  Sr.  elal.) 

vs.  [ 

Alice  K.SeMgsonetal.  ) 

On  motion  of  the  complainants  by  Thomas  M.  Fields,  their 
solicitor,  it  is  ordered  tliat  the  respondents.  THE  UNITED 
SECURITY  LIFE  INSURANCE  AND  TRUST  COMPANY 
or  Peunsylvanla,  and  CONSTANTINE  H.  WILLIAMSON, 
trustee,  cause  their  appearance  to  be  entered  herein  on  or 
before  the  »irst  rule-day,  occurring  forty  days  after  this  day: 
otherwise  this  cause  will  be  proceeded  with  as  in  case  of 
deliault. 

The  object  of  this  suit  is  to  administer  the  esUte  of  Her- 
man A.  Seligson,  deceased,  and  to  sell  lot  166  and  part  of 
lot  168  in  Beairs  addition  to  Georgetown ;  subdivision  lot 
36  in  Square  823,  and  land  in  Johnson  County,  Kentucky,  to 
pay  the  debts  of  said  deceased. 

A  summons  duly  issued  to  the  said  respondents  was  re- 
turned **  not  to  l>e  found,"  on  December  1, 1891. 

By  the  Court.  A.  B.  HAGNER,  Asso.  Justice. 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

1  By  M.  A.  Clancy.  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  January,  1892. 

J.  Henry  Hentz, 8r.,  ft  al.) 

vrt.  }  No.  18,506.    Docket  88. 

Alice  K.  Seligson  et  aU  ) 

On  motion  of  the  complainants,  by  Thomas  M.  Fields, 
their  solicitor,  it  is  ordered  that  the  respondents,  THE 
UNITED  SECURITY  LIFE  INSURANCE  AND  TRUST 
COMPANY  ot  Pennsylvania,  and  CONSTANTINE  H. 
WILLIAMe>ON,  trustee,  cau^  their  appearance  to  l>e 
entered  herein  on  or  before  the  first  rule-day  occurring 
forty  days  after  this  day;  olherwi&e  this  cause  will  be 
proceeded  with  as  in  ca!»e  of  default. 

The  object  of  this  suit  is  to  admmit-ter  the  estate  of  Her- 
man A.  Seligson,  deoeas^^d,  and  to  Rell  lot  100  in  GroflTs 
subdivision  of  square  190,  to  pay  the  debts  of  said  deceased, 

A  summons  duly  issued  to  tne  said  respondents  was  re- 
lumed ••  not  to  te  found,"  on  December  1,  1891. 

By  the  Court.  A.  B.  HAGNER. 

A  true  copy.    Tost  :  J.  R.  Young,  Clerk. 

1  By  M.  A.  Clancy.  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6lh  day  of  January,  1892. 

The  Washington  Loan  and  Trust  Co.  > 

vs  {  No.  13,683.    Eq.  Doc.  38. 

Thomas  V.  Hammond  et  at.        ) 

On  motion  of  the  plaintiff,  by  Mr.  John  B.  Lamen  its 
solicitors,  it  is  order*»(l  that  the  defendants,  WILI  lAM 
McCALLUM,  .  (4NES  McCAl.LUM.  and  the  unknoMn 
heirs  of  ANDREW  McCALLUM,  deceased,  cause  their  ap- 
pearance to  be  entered  herein  on  or  before  the  first  ruJe-day 
occurring  forty  dayn  after  ihts  duy;  otht-rwise  the  cause 
will  be  procetded  with  as  in  case  ot  default. 

The  object  ol'  thi-s  suit  is  lo  decl.:re  a  certam  deed  in  fee 
simple  to  pur:  of  lot  37  i.i  Susan  K.  Cuauingham's  subdivi- 
sion of  Iol*<  m  square  99,  Washington,  D.  C,  ftrom  the 
suid  defendant  Hammond  to  siid  Andrew  McCallum,  de- 
ceased, a  mortgage,  and  for  ssale  of  said  property  for  pay- 
ment thereof. 

Said  notice  to  be  published  once  a  week  for  each  of 
four  successive  Wf  eks  in  The  Washington  Law  Reporter  and 
The  Evening  Star  and  New  York  Herald. 

By  the  Court.  A.  B.  HAQNER,  Justice,  Ac. 

1  tue  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

1— 4t.  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  January  6, 1882.    J.  R.  Young,  Clerk.] 


Digitized  by 


Google 


48 


THE  WASHINGTON  LAW  REPORTER. 


Vol.  XX 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
J.  Henry  Hentz,  Sr,  et  al. ) 

vt.  I         Equity,  18,507.    Docket  88. 

AHoeK.Seligtonetal.   3 

It  appearing  to  the  court  that  immmoDses  were  iBsoed  in 
thiscavwe  to  the  respondeat^,  Hugh  Nelson,  trustee,  and 
Rose  B.  Ickis,  and  that  the  same  were  duly  returned  *•  not 
to  be  found,"  on  December  1, 1891 ;  and  that  said  respondents 
have  neither  appeared  nor  answered  therein  :  It  is,  by  the 
Court,  this  6th  day  of  January.  A.  D.  1892,  upon  motion  of 
Thomas  M.  Fields,  solicitor  for  complainants,  ordered  that 
the  said  r^pondents  cause  their  appearance  to  be  entered 
herein  on  or  before  the  next  rule- day  occurring  forty  days 
after  this  date ;  otherwise  this  cause  will  be  proceeded  witb 
as  in  case  of  default. 

The  object  of  this  suit  is  to  administer  the  estate  of  Her- 
mann A.  Seligson,  deceased  and  to  sell  lots  125  and  126  in 
Brown's  subdivision  of  Mount  Pleasant  to  pay  the  debts 
of  said  deceased. 

By  the  Court.  A.  B.  HAGNER. 

True  copy.    Test :  J.  R.  Young,  Clerk. 

1  By  M.  A.  Clancy,  Aset.  Olerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of   January,  1892. 

Edward  T.  Mathews  et  al.,  Trustees,  ) 

vs.  }  In  Equity.    No.  18,628. 

Rachel  B.  Mathews  et  al.  S 

On  motion  of  the  complainants,  by  Mr.  W.  Mosby 
Williams,  their  solicitor,  it  is  ordered  that  the  defendants, 
RACHEL  B.  MATHEWS,  CHARLES  8.  MATHEWS. 
MINNIE  M.  MATHEWS,  CHARLES  W.  HAYES,  SOPHIA 
S.  CHAPPELL,  WILLIAM  CHAPPELL,  LOUISA  C.  POLK, 
TRU8TEN  POLK,  ELIZA  A.  MATHEWS,  CHARLES  A. 
MATHEWS,  MARY  D.  M.  MATHEWS,  ANDREW  8. 
MATHEWS,  WILLIAM  B.  MATHEWS,  GEORGE  W. 
MATHEWS,  ABBIE  C.  MATHEWS,  MARY  C.  MATHEWS, 
LAURA  MANDEVILLE  and  HENRY  C.  MANDEVILLE, 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  for  sale  to 
make  partition  of  original  lot  numbered  three  (3)  in 
iquare  numbered  four  hundred  and  eighty-eight  [488)  in 
the  city  of  Washington,  District  of  Columbia,  of  which 
WUliam  Penrose  Mathews,  the  elder,  died  seized  as  alleged 
in  the  bill. 

A.  B.  HAGNER,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

1  By  M.  A.  Clancy.  Asst.  Clerk. 

[Filed  January  7, 1892.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

John  Van  Ness  Philip) 

vs.  ^No.  13.317.    In  Equity. 

Eliza  W.  Philip  et  al.  i 

Charles  Worthington,  trustee  in  the  above  entitled  cause, 
having  reported  the  sale  by  him  of  part  of  square  numbered 
five  hundred  and  ninety-five  in  the  city  of  Washington, 
District  of  Columbia,  cont-iined  within  the  following  metes 
and  bounds,  to  wit :  Beginning  for  the  same  at  a  point  one 
hundred  and  twenty-seven  feet  six  and  one-half  inches 
south,  on  the  east  line  of  said  square,  iVom  the  north  east 
comer  thereof,  and  running  thence  west  and  parallel  with 
the  north  line  of  said  square  one  hundred  and  seventy-two 
feet;  thence  south  one  hundred  and  sixty-two  feet  three 
and  one-half  inches  to  the  south  line  of  said  square ;  thence 
on  said  south  line  east  one-hundred  and  one  feet  one  inch 
to  the  south  east  line  of  said  sqtiare;  thence  on  said  souih 
east  line  north  cast  to  the  east  line  of  said  square  and 
thence  in  a  straight  line  north  to  the  beginning,  to  Samuel 
Bensinger  at  and  for  the  sura  of  five  thousand  seven  hun- 
dred and  sixty-seven  dollars  and  sixty  cents ;  it  is  by  the 
Court  this  4th  day  of  January,  A.  D.  1892,  ordered  that  said 
sale  be  finallv  ratified  and  confirmed  unless  cause  to  the 
contrary  be  shown  on  or  before  the  4th  day  of  February, 
A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  for  three  successive  weekb  prior  to 
said  day. 

A.  B.  HAGNER.  Justice. 

True  copy.    Test :  J.  R.  Young,  Clerk. 

1  By  L.  P.  Will&ms,  Asst.  Clerk. 

[Filed  January  4, 1892 :  J.  R.  Young.  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBM. 

John  F.  Vogi  et  al.    ) 

vs.  >  Equity.    No.  18,812. 

Wilbur  J.  Allen  et  al.  I 

Edward  H .  Thomas  and  Henry  F.  Beh,  the  tniatM 
appointed  in  this  cause,  having  reported  heretofon  to  ue 
Court  that  they  have  sold  the  real  estate  in  said  cause,  beiiic 
part  lot  2,  square  627,  to  Louis  Bernan  for  ^,650,  it  is  by  the 
Court,  this  6th  day  of  January,  A.  D.  ia»2.  in  Ueu  of  the 
former  order  nisi,  ordered :  that  said  sale  be  ratifled  and 
confirmed  unless  cause  to  the  contrary  thereof  be  shown  on 
or  before  the  2d  day  of  Febroary,  A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  once  a  week  tor 
each  of  three  successive  weeks  prior  to  said  last  mentioned 

day  in  the  Washington  Law  Reporter. ^^ 

(Signed)    A.B.HAGNEB. 

A  true  copy.    Test :  J.  B.  Young,  Olerk. 

1  By  M.  A.  Clancy.  Aast.  Clerk. 

Tn  the  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  January,  1891. 

Doris  Grupe,  1 

Plaintiff, 
vs.  V  No.  18,822.    Docket  88.   Equity. 

Nettle  Ortenstein  et  al., 

Defendants,  i  —    «.^  .^  , 

On  moUon  of  the  plaintiff,  by  Mr.  E.  H.  ThOTWML  thdtr 
solicitor.it  is  ordered  that  the  defendants.  NETTm  OR^ 
TEN8TEIN,  HENRIETTA  RO8ENSTO0K,  MAX  MILLBB» 
HERMAN  MILLER,  TONI  MILLER,  and  JACOB  MILLBB. 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day,  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  substitute  a  trustee  in  the 
place  of  "Nehemiah  H.  MiUer,  deceased,  trustee  named  in 
deed  of  trust  on  lots  1.  2, 19  and  20.  square  960,  Washington 
City,  District  of  Columbia.  _   «^,««    r  ^i       m. 

By  the  Court.       (Signed)   A.  B.  HAGNER,  Justice.  Ac 

True  copy.    Test:  J '  ^' ^^?,^*  ^^^1?%    v 

1  ^  By  M.  A.  Clancy.  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Emma  8.  Morrice,  Complahiant.1 

vs.  ^No.  18,846.  In  Bq.  No.  81. 

Mary  Burdette  et  al.,  Defendants-J  ^  ^  ^^       ^     .      __  .^ 

The  trustee  herein,  Benjamm  P.  Leigh  ton.  having  reported 
a  sale  of  the  real  estate  in  these  proceedings  described,  to 
wit,  the  East  18  teet  on  D  street  of  lot  1  in  square  680,  by 
the  full  depth  thereof,  to  Patrick  Smyth,  for  the  sum  or 
$2,700,  and  the  18  feet  6  inches  on  D  street  next  s4ioininff 
the  East  18  feet  of  said  lot  1  in  square  680,  by  the  txM  depth 
of  said  lot,  to  the  said  Patrick  Smyth,  for  $1,505.68, 
and  the  South  14  feet  by  the  fhll  depth  of  lot  14  »n  square 
580  to  Emma  B.  Morrice.  for  $1,776.00.  It  is,  this  80th  day  of 
December,  A.  D.  1891,  ordered,  adjudged  and  dwsreed  that 
said  sales  be,  and  the  same  are  hereby  ratifled  and  con- 
firmed, unless  cause  to  the  contrary  be  shown  on  or  before 
the  80th  day  of  January,  A.  D.  1892.    ^.,  ^  ^  . 

Provided  a  copy  of  this  order  be  published  once  *^^k 
for  three  successive  weeks  before  that  day  in  the  Washing- 
ton  L.W  Reporter.  ^  ^  ^^  , 

True  copy.    Test:  J.  R.  Young,  Clerk.     _    ^ 

1  ^^  By  L.  P.  Williams.  Asst.  Clerk. 

POVRXH    IPieEITTriOPI. 


IN  THE  SUPREME  COURT  OF  THE  piSTRICT  OF  COLUMBIA. 

Daniel  R.  Case     )^     ,,    ,^    ,„,.^ 
vs.  J  Equity  No.  18,202. 

Anna  R.Case  etal.  J  ,         ^     ^      ^     ,.  _j  _i.^ 

Edward  S.  McCalmont,  th©  trustee  herein,  having  rejxwted 
to  the  court,  that  he  has  sold  the  propertv  described  in 
the  proceedings  in  above  cause,  to  wit  ,lots  188,  IM  and 
140  of  John  B.  Alley  and  William  Sharon's  recorded  sub- 
division of  Square  No.  166,  in  the  city  of  WashingtonAD. 
C.  at  public  aucUon  to  A.  E.  Culver  for  $46,000;  and  it 
being  represented  that  said  Culver  has  assigned  all  his 
rights  in  such  purchase  to  Daniel  R.  Case;  it  is,  this 24th 
day  of  December,  1891  ordered,  that  said  sale  be  riktiflsd 
and  confirmed  unless  cause  to  the  contrary  be  shown  on  or 
before  the  26th  day  ot  January,  A.  D.  1892.  .     «    ^ 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  four  successive  weeks 
before  said  last  mentioned  date. 

A.  B.  HAGNER. 

A  true  copy.    Test:  J.  R.  Young.  Clerk. 

63-4t  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  December  24, 1891 ;  J.  R.  Tonng,  Clerk.] 
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WASHDfeTON.  D.  C,     -    -    -    JANUARY  28, 


A  CASE  somewhat  oat  of  the  usual  ruu  in 
the  courts  and  yet  not  of  unfrequent  occur- 
rence among  business  men  is  that  of 
Shaffher  v.  Ehrman  recently  decided  by 
the  Supreme  Ck)urt  of  Illinois,  where  it 
was  held  that  a  banker  who,  by  a  mistake 
of  his  book-keeper,  refuses  to  pay  the 
check  of  a  depositor  engaged  in  trade  and 
having  sufficient  funds  on  deposit  to  meet 
the  check,  is  liable  in  sul)stantial  but 
temperate  damages  to  such  depositor  even 
though  there  be  no  evidence  of  special 
damage  or  of  actual  malice.  The^facts  of  the 
<»8e  were  briefly  as  follows:  Defendants 
(plaintiff  in  error)  were  bankers  in  the 
city  of  Chicago ;  plaintiffs,  who  were  whole- 
Mile  and  retail  liquor  dealers  in  that  city, 
had  for  more  than  a  year  been  depositing 
money  in  defendant's  bank  and  from  time 
to  time  drew  checks  against  their  deposit. 
On  the  4th  of  May,  1888,  the  book-keeper 
of  the  bank  by  mistake  charged  to  plain- 
liflfe  two  checks  amounting  to  ?125  and 
drawn  by  Ehrman  &  Co.,  whose  accounts 
on  the  bank's  books  stood  next  above  that 
•of  said  firm.  By  this  mistake,  apparently 
growing  out  of  the  similarity  of  names, 
plaintiff's  deposit  was  shown  to  be  j?12f) 
liiss  than  it  in  fact  was.  On  the  2Sth  of 
May,  plaintiffs  drew  their  check  for  .*?249 
payable  to  the  order  of  one  of  their  cus- 
tomers. This  check  was  duly  presented 
on  the  same  day  through  the  clearing  house 
and  payment  refused  **for  want  of  funds." 
It  was  thereupon  returned  to  the  payee. 
The  plaiDtiffs  then  brought  suit  to  recover 


damages  alleged  to  have  been  sustained 
by  refusal  to  pay  said  check  and  a  verdict 
and  judgment  was  rendered  for  $450  and 
costs  of  suit.  The  case  turned  upon  the 
question  whether  plaintiff  failing  to  prove 
actual  or  substantial  damages  or  that  de- 
fendant acted  from  malicious  motives  could 
recover  more  than  nominal  damages.  Up- 
on this  point  the  court  said:  **  Authorities 
are  not  numerous  on  the  question,  but  they 
seem  to  be  uniformly  to  the  effect  that 
more  than  mere  nominal  damages  are 
recoverable."  After  citing  authorities  sus- 
taining the  principle  announced  in  Wood's 
Mayne  on  Damages  (1st  Am.  Ed.,  Sec  8, 
p.  12)  that  ^'when  there  may  be  an  injury 
existing  at  present,  though  unascertain- 
able,  or  to  arise  hereafter,  and  for  which 
no  further  action  could  be  brought,  sub- 
stantial damages  may  be  given  at  once," 
the  court  proceeds : 

It  Is  well  understood  that  in  an  action  of 
slander  by  a  person  for  the  speaking  of  sland- 
erous words  of  him  in  the  way  of  his  trade,  the 
fact  that  he  is  a  trader  takes  the  place  of  special 
damages.  To  return  a  check  marked  'reftised 
for  want  of  ftinds'  to  the  holder  especially 
through  a  clearing  house,  certainly  tends  to 
bring  the  drawer  of  that  check  into  disrepute 
Bs  a  person  engaged  in  mercantile  business; 
and  it  needs  no  argument  to  show  that  a  single 
refusal  of  that  kind  might  often  and  frequently 
does,  bring  ruin  upon  a  business  man,  and  yet 
it  is  no  more  possible  in  either  case  to  prove 
special  or  actual  damages  than  it  is  for  one 
[falsely]  charged  with  the  commission  of  a 
crime  to  show  specifically  in  what  manner  he 
has  been  injured.  It  is  said,  however,  that  in 
an  action  of  slander  the  recovery  is  had  because 
of  slanderous  words  spoken  maliciously,  and 
here  it  is  said  there  was  no  malice  whatever. 
While  It  is  true  that  in  slander,  malice  is  the 
gist  of  the  action,  yet  the  term  "malice"  is 
always  used  in  such  cases  in  a  legal  sense.  As 
was  said  by  Day  ley,  J.,  in  Broumage  v.  Pros- 
ser,  4  B.  &  C,  247,  which  was  an  action  for 
slander  of  a  bank,  the  words  being  in  substance 
that  it  had  stopped  payment.  "Malice  in  com- 
mon acceptation  means  ill  will  against  a  person 
but  in  its  general  sense  it  means  a  wrongftil  act 
done  intentionally  without  just  cause  or  excuse. 
And  if  I  traduce  a  man  whether  I  know  him  or 
not,  and  whether  I  intend  to  do  him  an  injury 
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or  not>  I  i^prehend  the  law  oonsiders  it  as  done 
of  malice,  because  it  is  wrongftil  and  inten- 
tionaL  It  equally  works  an  injury  whether  I 
mean  to  produce  an  injury  or  not ;  and  if  I  had 
no  legal  excuse  for  the  slander  why  is  he  not  to 
have  a  remedy  against  me  for  the  injury  it  pro- 
duces?" So  here  the  bank  wrongfiiUy  refUsed 
to  pay  the  checks  of  the  appelfee ;  that  refusal 
was  intentional  and  without  just  excuse.  There 
was  therefore  all  the  elements  of  legal  malice, 
although  there  might  have  been  no  intention  to 
injure  the  appellee.  See  Starkey  on  Slander, 
V6L  1,  page  101 ;  Commonwealth  v.  Bowen,  9 
Met,  413.  We  can  not  say  that  the  damages 
allowed  in  this  case  were  excessive  under  all 
the  cironmstances  proven. 

Other  authorities  upon  the  question  dis- 
cussed will  be  found  as  follows,  Rollins  v. 
Stewart  14  Com.  Bench,  595 ;  Prehn  v. 
Bank  of  Liverpool,  5  L.  R.  Exchq.,  92; 
Patterson  v.  Marine  Bank,  130  Penn.,  449, 
and  cases  there  cited. 


PABTNERSHlP--Non-trading'— Bills  and  Notes. 
—A  partnership  f(»rmed  for  the  purpose  of  con- 
ducting a  theatre  is  a  non-trading  partnership, 
in  respect  to  the  presumption  that  one  of  the 
partners  has  no  authority  to  give  a  firm  note. 
Pease  v.  Cole,  22  Atl.  Rep.,  580  (Conn.). 

RbaLi  Pbopebty.— a  devise  to  A  "for  his 
life  and  the  life  of  his  heir  "  gives  A  an  estate 
for  two  lives,  the  second  life  not  being  capable 
of  identification,  however,  until  the  death  of  A. 
In  re  Amos  (1891)  3  Ch.,  169. 

Bbal  Pbopbrty— Tenancy  by  Entirety— Ef- 
fect of  Divorce — On  the  termination,  by  an 
absolute  divorce,  of  a  tenancy  by  entirety  cre- 
ated by  a  conveyance  to  husband,  and  wife, 
the  grantees  hold  as  tenants  in  common  with- 
out survivorship.  Steltz  v.  Shreck,  28  N.  E. 
Rep.,610(N.  Y.). 

» <•»  » 

Oontemporaneous  Oral  Agreement. 

The  opinion  of  the  Supreme  Court  of 'the 
United  States  in  Seitas  v.  The  Brewers'  Refrig- 
erating Machine  Company,  is  of  great  interest 
to  the  profession,  as  it  contains  a  new  formula- 
tion of  the  scope  of  the  rule  that  parol  evidence 
is  incompetent  to  contradict  or  vary  a  written 
instrument.  The  action  was  brought  upon  a 
written  contract,  by  the  defendant  in  error  to 
sell  and  by  the  plaintiff  in  error  to  purchase,  a 
refrigerating  machine  at  a  price  qamed,  payable 
in  certain  installments.  -A  machine  was  accord- 
ingly delivered  and  set  up  in  the  place  of 


business  of  said  plaintiff,  and  his  main  defense 
to  the  payment  of  {/he  contract  price  was 
founded  on  an  alleged  contemporaneous  verbal 
warranty  of  the  capabilities  of  said  machine, 
made  by  the  vendor  as  an  inducement  to  its 
purchase. 

It  was  claimed  on  the  trial  that  the  owner  of 
the  brewery  entered  into  the  contract  upon  the 
representation  of  agents  of  the  machine  com- 
pany that  the  No.  2  machine  referred  to  would 
cool  and  was  capable  of  cooling  a  space  of 
150,000  cubic  feet  of  air  continuoasly  to  a  tem- 
perature in  the  neighborhood  of  40  degrees 
Fahrenheit;  that  the  contract  would  not  have 
been  signed  without  such  warranty ;  and  that 
the  machine  had  not  proved  capable  of  per- 
forming the  work  as  represented  and  was, 
therefore,  worthless  to  the  brewer.  Independ- 
ently of  any  possible  conflict  between  the  courts 
of  the  United  States  and  New  York  as  to  the 
validity  of  a  verbal  warranty,  there  could  be  no 
doubt  of  the  soundness  of  the  result  of  the 
present  decision  considering  all  the  facts.  As 
the  court  remarks  in  closing : 

'^  The  conduct  of  plaintiff  in  error  in  demand- 
ing, two  days  after  the  contract  was  executed, 
a  written  guaranty  that  the  machine  company 
would  cool  his  building  to  3]  deg^rees  Reaumer, 
or  40  degrees  Fahrenheit,  and  keep  it  at  that  all 
the  time,  and  in  acquiescing  in  the  company's 
refusal  to  give  the  guaranty  for  reasons  stated, 
and  in  thereupon  afterwards  ordering  the  com- 
pany to  go  on  with  the  work  as  exhibited  in 
the  correspondence  between  the  parties  seems 
to  us  to  Justify  no  other  conclusion  than  that 
reached  by  the  verdict." 

But  the  appeal  is  not  decided  solely  on  the 
ground  that  the  purchaser  had  waived  any  war- 
ranty that  may  have  been  given.  The  court 
goes  farther  and  holds  that  a  verbal  warranty 
made  contemporaneously  with  the  execution  of 
the  writing,  and  as  part  of  the  same  transaction 
to  which  the  writing  relates,  would  be  void  and 
unenforcable.  Upon  this  point  the  language  of 
the  opinion  is  follows: 

'^  Undoubtedly  the  existence  of  a  separate 
oral  agreement  as  to  any  matter  on  which  a 
written  contract  is  silent  and  which  is  not  in- 
consistent with  its  terms,  may  be  proven  by 
parol,  if  under  the  circumstances  of  the  particu- 
lar case  it  may  properly  be  inferred  that  the 
parties  did  not  intend  the  written  pai>er  to  be  a 
complete  and  final  statement  of  the  whole  of 
the  transaction  between  'them.  But  such  an 
agreement  must  not  only  be  collateral,  but 
must  relate  to  a  subject  distinct  fi*om  that  to 
which  the  written  contract  applieft->that  lay  it 
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most  not  be  so  oloeely  oonneoted  with  the  prin- 
cipal transaction  as  to  fbrm  pari;  and  parcel  of 
it  And  when  the  writing  itself  npon  its  face  is 
oonehed  in  snch  terms  as  import  a  complete 
1^^  obligation  without  any  nnoertainity  as  to 
the  object  or  extent  of  the  agreement,  it  is  con- 
dnsively  presumed  that  the  whole  engagement 
of  the  parties,  and  the  extent  and  manner  of 
their  undertaking,  was  reduced  to  writing. 
GreenL  Bv.,  Sec.  276." 

*nie  court  cites  Wilson  v.  Deen,  74  N.  Y.,  631, 
without  referring  to  the  later  case  of  Ohapin  v. 
Dobson,  78  N.  Y.,  74,  in  which  Wilson  v.  Deen 
is  distinguished.  Ohapin  v.  Bodson  was  much 
more  closely  analogous  to  the  present  case,  on 
the  fiicts,  than  Wilson  v.  Deen.  In  Ohapin  v. 
Dodson  the  action  was  brought  by  the  vendors 
named  in  a  written  contract  to  sell  and  pur- 
chase machines.  The  vendee,  by  way  of  de- 
fense, alleged,  and  was  permitted  to  prove,  a 
parol  agreement,  made  at  the  same  time, 
and  in  consideration  of  which  he  exe- 
cuted the  writing,  by  which  plaintiffs  guar- 
anteed ''that  the  machine  should  be  so 
made  that  they  would  do  defendant's  work 
satis&ctorily,"  and  if  they  did  not,  plaintiff 
would  take  them  back  again.  Evidence  was 
alsQ  given  showing  a  breach  of  said  guaranty. 
Ohapin  v.  Dobson  and  the  present  case  in  the 
Federal  Oourt  had  even  the  element  in  common 
that  a  specific  and  designated  kind  of  machine 
was  the  subject  of  the  contract.  The  Oourt  of 
Appeals,  however,  held  that  the  rule  inhibiting 
the  admission  of  parol  evidence  to  contradict  or 
vary  a  writing  had  not  been  violated,  and  stated 
as  a  controlling  principle,  that  where  the  origi- 
nal contract  was  verbal  and  entire,  and  a  part 
only  was  reduced  to  writing,  the  parol  portions 
of  the  contract  may  be  proved  by  parol. 

Ohapin  v.  Dobson  has  been  often  cited  and 
distinguished  in  subsequent  New  York  cases, 
and  its  application  was  expressly  limited  in 
Eighmie  v.  Taylor,  98  N.  Y.,  288.  Oommenting 
opon  Ohi^in  v.  Dobson,  the  court  say  in  Eigh- 
mie v.  Taylor: 

**  Some  of  the  exceptions  to  the  rule  which 
forbids  jMurol  evidence  varying  the  terms  of  a 
written  contract  have  been  recently  considered 
in  this  oourt  Ohapin  v.  Dobson,  78  N.  Y.,  74. 
It  was  then  said  that  the  rule  does  not  apply 
where  the  original  contract  was  verbal  and  en- 
toe,  and  a  part  only  was  reduced  to  writing,  and 
that  it  has  no  application  to  collateral  undertak- 
ings. What  was  meant  by  the  first  of  these  two 
exceptions  is  apparent  fW>m  the  reasoning  of 
the  opinion  of  the  authorities  brought  to  its  sup- 
porL    It  WBB  said  of  the  instrument  then  in 


question  that  there  was  nothing  upon  its  fkoe  to 
show  that  it  was  intended  to  express  the  whole 
contract  between  the  parties,  the  inference  being, 
as  was  declared  in  an  earlier  case,  that  where  a 
contract  does  indicate  such  intention  and  de- 
sign, and  is  one  consummated  by  the  writing, 
the  presumption  of  law  arises  that  the  writt^i 
instrument  contains  the  whole  of  the  agreement 
and  that  where  there  is  such  formal  contract  of 
bargain  and  sale  executed  in  writing  there  can 
be  no  question  but  that  the  parties  intended  the 
writing  as  a  repository  of  the  agreement  itself. 
Filkins  v.  Whyland,  24  N.  Y.,  888.  The  first 
exception  to  the  general  rule  is  capable,  if  too 
broadly  and  loosely  interpreted,  of  working  the 
utter  destruction  of  the  rule.  1  GreenL  on  Bv. 
Sec.  284,  a. 

^'For  if  we  may  go  outside  of  the  instrument 
to  prove  that  there  was  a  stipulation  not  oon- 
tained  in  it,  and  so  that  only  part  of  the  con- 
tract was  put  in  writing,  and  then,  because  of 
that  feet,  enforce  the  oral  stipulation,  there  will 
be  little  of  value  left  in  the  rule  itself.  The 
writings  which  are  protected  from  the  effect  of 
contemporaneous  oral  stipulations  are  those  con- 
taining the  terms  of  the  contract  between  the 
parties,  and  designed  to  be  the  repository  and 
evidence  of  their  final  intentions.  If  ui)on  in- 
spection and  study  of  the  writing  read  it  may 
be,  in  the  light  of  surrounding  circumstances,  in 
order  to  its  proper  understanding  and  interpre- 
tation, it  appears  to  contain  the  engagements 
of  parties^  and  to  define  the  object  and  measure 
the  extent  of  such  engagement,  it  constitutes 
the  contract  between  them,  and  is  presumed  to 
contain  the  whole  of  that  contract." 

We  presume  such  '*  inspection  and  study  of 
the  writing"  is  to  be  done  by  the  court,  so  that 
this  language  would  seem  to  mean  that  the 
court  is  to  determine  as  matter  6f  law  whether 
a  given  writing  contains  the  whole  contract. 
This  is  in  harmony  with  the  language  of  Ohief 
Justice  Puller: 

**  Whether  the  written  contract  fhlly  ex- 
pressed the  terms  of  the  agreement  was  a 
question  for  the  court,  and  since  it  was  in  this 
instance  complete  and  perfect  on  its  feoe  with- 
out ambiguity,  and  embracing  the  whole  sub- 
ject matter,  it  obviously  could  not  be  deter- 
mined to  be  less  comprehensive  than  it  was." 

In  Ohapin  v.  Dobson  the  writing  was  by  no 
means  as  formal  and  complete  on  its  fece  as  the 
one  involved  in  the  present  case.  It  reads 
rather  like  a  concise  memorandum  than  a  delib- 
erate and  perfect  contract,  and  as  the  trial  in 
Ohapin  v.  Dobson  was  before  a  referee  who 
passed  upon  qustiono  both  of  law  and  feot,  the 
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actual  result  there  reached,  as  interpreted  by 
Eighmie  v.  Taylor,  is  not  necessarily  antagonis- 
tic to  the  law  announced  by  the  Supreme  Court 
of  the  United  States. 

The  very  recent  case  of  Engelhom  v.  Belt- 
linger  in  me  Court  of  Appeals,  Second  Division, 
122,  N.  Y.,  76,  disclosed  a  stat6  of  facts  quite 
similar  to  those  involved  in  Chapin  v.  Dobson, 
and  Seitz  v.  Brewers'  Refrigerating  Company. 
It  was  not  a  case  of  contemporaneous  verbal 
warranty  of  quality,  but  of  a  contemporaneous 
agreement  as  to  the  price  at  which  the  vendors 
would  continue  to  sell  merchandise  of  the  same 
kind  sold  to  the  vendees,  which  the  vendees 
claimed  was  a  condition  of  the  purchase  made 
by  themselves.  The  court  held  that  parol  evi- 
dence of  such  alleged  condition  was  inadmis- 
sible to  add  to  the  written  contract  of  sale.  In 
this  case  the  writine  does  not  appear  any  more 
elaborate  and  complete  on  its  face  than  the  one 
shown  in  Chapin  v.  Dobson,  and  moreover,  the 
court  dted  with  approval,  as  the  Federal 
Supreme  Court  has  now  done,  the  case  of  Wil- 
son V.  Deen,  74  N.  Y.,  631.  Taking,  therefore, 
the  latest  utterance  by  each  tribunal,  it  would 
seem  that  the  Supreme  Court  of  the  United 
States  and  the  New  York  Court  of  Appeals  are 
substantially  in  accord  on  the  subject.— iST.  F. 
Law  Jov/mal, 

Supreme  Court  of  the  District  of  Columbia. 
In  General  Term. 

CYNTHIA  H.  QUACKENBUSH  bt  al. 

V. 

THE  DISTRICT  OF  COLUMBIA. 
At  Law.    No.  29,920.    Decided  December  21. 1891. 

JENNER  V.  SAME. 
In  Equity.    No.  18.281.    Decided  December  21. 1891. 

1.  The  proviaioii  with  respect  to  land  owners  under  Section 

268,  R.  S.  D.  C.  providing  for  the  opening  or  widening  of 
roads,  are  not  complied  with  by  a  notice  which  merely 
announces  that  the  road  is  to  be  so  altered  as  to  be  of 
twice  its  former  width,  and  that  a  plat  showing  the  pro- 
posed alteration  has  been  deposited  in  a  certain  office; 
the  notice  must  be  of  such  a  character  as  to  inform  the 
owner  that  It  is  his  land  which  i^  about  to  be  taken  for 
public  use,  and  if  he  is  not  so  informed  the  proceeding 
is  void. 

2.  Where  objection  is  made  and  damages  claimed  by  any 

owner  of  land  about  to  be  taken  under  the  Statute  for 
the  purposes  of  a  roadway,  the  duty  of  the  Ck>mmiB8ion- 
ers  is  to  summon  a  jury  to  ascertain  the  damages  not 
only  to  the  objecting  owner  but  to  all  other  owners 
whose  land  Is  to  be  taken. 

8.  Where  land  is  to  be  taken  in  invitum  for  public  use,  the 
assent  of  the  owner  is  not  to  be  implied  or  his  rights  to 
be  conddered  waived  by  anything  less  than  an  affirma- 
tive act,  his  mere  default  in  failing  to  appear  and  ob- 
ject to  the  proceedings  is  not  to  be  regarded  as  a  dedica- 
tion or  gift  of  his  land  to  the  public. 

1.  The  argument  ab  incontfenienti  Is  not  to  be  applied  in 
favor  of  the  public  against  the  citizen  whose  property  it 
is  proposed  to  take  without  his  consent,  even  though 
a  beneficial  statute  will  be  virtually  nullified  by  failing 
to  apply  it. 


These  two  cases  were  considered  together. 
Tlie  first  was  a  hearing  in  General  Term  in  the 
first  instance  of  a  return  to  a  writ  of  certiorari 
to  review  a  land  condemnation  proceeding  by 
the  authorities  of  the  District.  The  second  was 
an  appeal  from  a  decree  enjoining  the  District 
from  laying  out  upon  complainant's  land  a 
proposed  highway  for  public  use.  In  the  first 
case  the  proceedings  were  vacated  and  in  the 
second  the  decree  was  affirmed. 

The  facts  in  each  case  are  stated  in  the 
opinion. 

Messrs.  Birnby  &  Birney  and  Samuel  Mad- 
Dox  for  plaintiffs. 

Messrs.  Hazleton  and  Thomas  for  defend- 
ant. 

Mr.  Justice  James  delivered  the  opinion  of 
the  Court : 

The  first  of  these  cases  is  a  writ  of  certiorari 
for  review  of  the  proceedings  of  the  authorities 
of  the  District  in  widening  Columbia  Road  from 
Boundary  street  to  19th  street  extended. 

The  petition,  originally  filed  by  Stephen  P. 
Quackenbush,  ancestor  of  the  present  party, 
states  the  following  case : 

In  the  spring  of  1887,  the  Commissioners  of 
this  District  published  an  advertisement  calling 
upon  all  persons  who  might  have  objections  to 
a  proposed  alteration  of  the  road  to  present 
them.  Quackenbush  appeared  and  claimed 
damages.  The  marshal  of  this  District  sum- 
moned a  jury  and  served  notice  on  him  that 
it  would  meet  on  the  12th  of  May,  1887.  On 
that  day  other  owners  of  land  adjoining  Colum- 
bia Road  filed  a  bill  in  equity  asking  that  the 
Commissioners  be  enjoined  from  taking  further 
action  for  such  widening  under  the  then  pend- 
ing proceedings,  and  an  injunction  peTidente 
lite  was  granted.  That  injunction  remains  in 
force,  the  case  not  having  yet  come  to  hearing. 
But,  notwithstanding  the  petitioner's  pending 
objection  and  claim,  and  that  injunction,  the 
Commissioners  and  the  marshal  prQceeded  in 
October,  1888,  to  widen  Columbia  Road  as  origin- 
ally designed,  and  a  jury  assessed  damages 
therefor  in  favor  of  Mrs.  Stoddart,  Mr.  Phelps, 
and  the  heirs  of  Blake.  No  notice  of  the  time 
and  place  of  meeting  of  the  jury  was  sent  to  the 
petitioner  by  the  marshal,  and  no  damages 
were  assessed  in  his  favor ;  nor  did  he  have  any 
knowledge  of  any  advertisement  of  notice,  or 
of  the  meeting  of  this  second  jury,  until  after 
the  verdict.  The  Commissioners  have  taken 
possession  of,  and  opened  to  public  travel,  as 
part  of  a  public  highway,  a  strip  of  petitioner's 
land  16  feet  6  inches  wide,  which  is  worth  |3^000. 
The  return  is  to  the  following  effect:  A  new 
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advertiBement  of  notice  was  published  in  these 
words:  "  Office  of  the  Commissioners  District  of 
Ck>lambia,  Washington,  July  23rd,  1888.  Deem- 
ing it  conducive  to  the  public  interest  to  widen 
t^e  Columbia  Road  fVom  Boundary  St.  to  19th 
St  extended  ftrom  thirty-three  feet  to  sixty -six 
feet,  the  Commissioners  of  the  District  of  Col- 
umbia have  had  the  route  surveyed  and  a  plat 
thereof  prepared  and  filed  in  their  office.  In 
oompliance  with  the  requirement  of  law  notice 
is  hereby  given  of  the  proposed  widening  of 
the  highway  aforesaid,  and  all  persons  who 
have  objections  to  present  thereto  are  called 
upon  to  attend  at  this  office,  at  12  o'clock  m., 
on  Tuesday,  the  14th  day  of  August,  1888,  at 
which  time  the  Commissioners  will  give  hear- 
ing to  all  persons  in  interest."  This  was  signed 
by  the  several  Commissioners." 

Objections  and  claims  for  damages  were  pre- 
sented by  several  persons,  and  thereupon  the 
Commissioners  directed  the  marshal  *'to  sum- 
mon a  jury  in  the  case  of  the  objectmg  owners." 
The  jury  were  accordingly  sworn  only  to  assess 
damages  fbr  lands  belonging  to  Mrs.  Stoddart, 
1&.  Phelps  and  the  Blake  heirs,  and  damages 
were  in  &ct  assessed  only  to  those  three  owners. 
Thereupon  the  Commissioners  at  once,  and 
without  any  inquiry  of  damages  as  to  the  peti- 
tioner or  any  other  owners  than  those  men- 
tioned, declared  Columbia  Road,  as  thus 
widened,  to  be  a  public  road  and  opened  as  a 
highway. 

We  are  of  opinion  that  the  proceedings  in 
this  case  were  in  several  respects  illegal.  In 
the  first  place,  notice  of  the  proposed  alterations 
of  Columbia  Road  wa§  not  given  by  the  adver- 
tisement shown  in  the  return.  In  the  next 
place,  the  jury  did  not  consider  and  act  upon 
the  case  of  every  owner  whose  property  was 
taken  in  widening  the  road,  as  they  were  plain- 
ly reqxdred  by  the  statute  to  do. 

These  oonclusions  are  based  upon  the  follow- 
ing provisions  of  the  Revised  Statutes  of  this 
District:  "Sec.  253.  The  proper  authorities 
shall  cause  notice  to  be  given,  by  advertise- 
ment twice  a  week  €br  three  weeks,  of  the  pro- 
posed opening  of  a  new  road,  or  of  the  altera- 
tion of  an  existing  one,  calling  upon  all  persons 
who  may  have  any  objectiohs  thereto,  to  pre- 
sent them  to  such  authorities  at  their  next 
regular  meeting,  when,  if  any  objections  are 
made,  such  objections  shall  be  heard. 

"  Sec  256.   If  no  objection  to  opening  or  alter- 1 
ing  a  road  is  made  by  the  owners  of  the  land 
through  which  it  must  pass,  after  such  notice,  it ; 
shall  be  taken  for  granted  that  no  damages  are  or ! 
win  be  claimed,  and  the  road  may  be  recorded 


and  opened,  and  shall  then  be  a  public  road  or 
highway. 

"  Sec."  267.  If  any  owner  of  land  shall  objeotand 
claim  damages,  and  the  amount  cannot  be 
agreed  upon,  the  proper  authorities  shall  direct 
the  marshal  of  the  District  to  summon  a  jury 
of  seven  judicious,  disinterested  men,  not  re- 
lated to  any  party  interested,  to  be  and  appear 
on  the  premises,  on  a  day  specified,  to  assess 
the  damages,  if  any,  which  each  owner  of  land 
through  which  the  road  is  to  pass  may  sustain  by 
reason  thereof. 

"  Sec.  268.  It  shall  be  the  duty  of  the  marshal, 
upon  receiving  the  order  mentioned  in  the  pre- 
ceding section,  to  give  the  owners  not  less  than 
ten  days'  notice  of  the  time  and  place  of  the 
meeting  of  the  jury  to  assess  the  damages." 

"Sec.  260.  The  marshal  shall  summon  the  jury 
and  administer  an  oath  or  affirmation  to  them 
that  they  will,  without  favor  or  partiality  to  any 
one,  to  the  best  of  their  judgment,  decide  what 
damages,  if  any,  each  owner  may  sustain  by 
reason  of  running  the  road  through  his  prem- 
ises." 

We  have  to  consider,  first,  the  sufficiency  of 
the  notice. 

The  provisions  of  this  statute  are  to  be  read 
in  the  light  of  the  constitutional  provision 
which  forbids  even  the  whole  nation  to  take  for 
its  own  use  the  projwrty  of  an  individual  with- 
out just  compensation  for  it  His  right  to  re- 
tain that  property,  or  to  have  its  equivalent,  is 
thus  surrounded  with  an  inviolable  ohar- 
acter.  A  statute  which  should  disregard 
that  right  would  itself  be  a  nullity,  and 
no  statute  is  to  be  construed  to  intend  any 
jeopardy  or  diminution  of  it  unless  such  in- 
tention be  too  plain  to  be  ignored.  On  the 
other  hand,  the  legislature  is  to  be  understood 
to  require  the  most  complete  observance  of 
provisions  for  an  opportunity  to  secure  just 
compensation,  especially  because  they  are  made 
for  the  protection  of  the  individual  owner  in  a 
proceeding  which  is,  in  contemplation  of  law, 
wholly  in  invitum.  From  this  point  of  view  it 
is  plain  that  the  statute  before  us  intends  the 
advertised  notice  to  be  effective  as  a  protective 
warning ;  and,  therefore,  intends  that  it  shall 
be  such  a  notice  as  shall  inform  the  owner  of 
the  land  that  it  is  his  land  that  is  about  to  be 
taken  for  public  use.  Clearly,  a  notice  which 
merely  announces  that  Columbia  Road  is  to  be  so 
altered  as  to  be  of  twice  its  former  width,  and  that 
a  plat  showing  the  proposed  alteration — ^in  other 
words,  showing  whose  land  is  to  taken — has  been 
deposited  in  a  certain  office,  does  not  comply 
with  this  requirement     The  owner  Ib  not  in- 
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formed  by  the  notioe  itself  whether  the  addi- 
tional width  is  to  be  taken  wholly  from  lands 
bordering  on  one  side  of  the  road,  or  partly 
from  lands  bordering  on  each  side.  From  the 
mere  reading  of  such  a  notice  a  bordering 
owner  ooold  not  learn  that  the  proposed  altera- 
tion wonld  tonch  his  land.  And  here  we  desire 
to  lay  emphasis  on  this  intention  of  the  statute 
that  the  notioe  itself  shall  oonvey  to  the  land 
owner  the  information  and  the  warning  to 
which  he  is  entitled.  A  statate  which  proposes 
to  operate  in  inviiwm  does  not  intend  to  charge 
him  with  any  duty  to  aid  such  a  proceeding  by 
going  abont  to  inquire  whether  it  is  his  land 
the  authorities  were  talking  about ;  in  other 
words,  with  a  duty  to  give  himself  notioe.  But 
this  active  duty  is  precisely  what  the  form 
adopted  by  the  Commissioners  proposed  to  shift 
onto  his  shoulders.  In  our  opinion  such  a 
method  of  giving  notice  would  be  likely  some- 
times to  catch  a  land  owner  napping,  and, 
however  innocent  its  intent  might  be,  would 
have  the  actual  effect  of  a  device  to  avoid  his 
expectation  of  just  compensation  by  taking  ad- 
vantage of  his  inertia  or  of  his  want  of  training  in 
a£GEtirs.  Both  results  are  abhorent  to  the  prin- 
ciple which  inspired  the  Fifth  Amendment  of 
the  Constitution. 

We  are  aware  that  a  less  exacting  construc- 
tion of  the  duty  to  give  the  private  owner  no- 
tice has  been  adopted  by  some  courts;  and 
have  only  to  say  that  we  decline  to  accept  those 
decisions  as  a  guide,  inasmuch  as  they  seem  to 
us  to  have  overlooked  a  controlling  principle. 

We  have  next  to  consider  the  limitation  of 
damages  to  the  objecting  owners. 

This  statute  contemplates  two  courses  of  ac- 
tion; one  in  which  the  authorities  may  at  once 
declare  a  road  to  be  open,  without  the  interven- 
tion of  an  assessing  jury;  the  other  in  which 
they  cannot  expropriate  the  owner  until  a  jury 
shall  have  ascertained  a  just  compensation  for 
his  land.  Section  266  provides,  that  when  "  no 
objection  to  opening  or  altering  a  road  is  made 
by  the  owners  of  the  land  through  which  it  must 
pass,  after  such  notice ;"  that  is  to  say,  after  the 
kind  of  notice  which  the  law  actually  required, 
the  road  might  at  once  be  declared  open.  But 
the  next  section  provides  that  "if  anj^  owner  of 
land  shall  object  and  claim  damages ;''  in  other 
words,  if  any  owner  shall  make  occasion  for  a 
jury,  then  a  jury  shall  be  summoned.  The  ques- 
tion is,  what  is  the  function  of  the  jury  in  that 
case?  For  what  purpose  does  the  statute  say  it 
is  there  when  it  is  once  required  to  intervene? 
The  literal  direction  of  the  act  is  that  it  shall,  in 
case  of  a  claim  by  any  owner,  be  summoned  '*  to 


the  damages,  if  any,  which  eoe^  ouTtier  cj 
land  through  which  the  road  i$  to  pasi  may  sus- 
^tain  by  reason  thereof."  The  manifest  spirit  of 
this  provision  is,  that  when  once  the  process  of 
ascertaining  just  compensation  has  begun,  the 
separate  power  of  the  Commissioners  to  declare 
the  road  open,  for  any  purpose  or  to  any  extent, 
without  ascertainment  of  damages  by  a  jury  is 
at  an  end,  and  that  all  owners  shall  be  put  on  an 
equality  and  treated  alike.  And  to  that  effect  \b 
the  letter  of  the  law;  the  jury  is  directed  by  it, 
upon  a  claim  for  damages  by  any  owner,  to  as- 
sess the  damages  sustained  by  *'each  owner  of 
land  through  which  the  road  is  to  pass." 

It  is  urged,  on  the  part  of  the  authoritiee,  that 
this  provision  must  be  read  as  if  it  had  said 
«  objecting  owners ; "  and  nothing  less  than  such 
an  alteration  of  its  language  would  sustain  their 
action  in  this  case.  No  such  qualification  is  ex- 
pressed in  the  statute,  and  we  see  nothing  in 
the  context^  or  in  the  constitution,  that  would 
justify  us  in  putting  it  there. 

It  is  manifest  that  the  contention  that  the 
Commissioners  are  authorized  to  direct  the  jury 
to  ignore  particular  owners  who  do  not  appear 
and  claim  damages,  must  stand  upon  one  or  the 
other  of  two  theories ;  namely,  upon  the  theory 
that  their  failure  to  api>ear  amounts  to  an  as- 
sent to  the  taking  without  compensation,  or 
upon  the  theory  that  an  owner  loses  his  claim 
by  default.  Assent  is  not  implied  in  a  proceed- 
ing to  take  in  invUwny  and  this  proceeding  was 
declared  to  be  of  that  character  by  the  very  act 
of  advertising  notice,  and  still  more  distinctly 
^  the  terms  of  that  notice.  And  as  to  the 
kind  of  conduct  which  should  be  held  to  mani- 
fest consent,  it  is  not  to  be  supposed,  in  view  of 
the  spirit  of  the  constitutional  guaranty  of  the 
private  right,  that  the  legislature  intended  that 
it  should  be  considered  waived  by  aujrthing 
less  than  an  affirmative  act  of  abandonment^  or 
by  an  act  which  amounted  to  a  voluntary  gift 
Moreover,  this  very  statute  indicates  the  man- 
ner of  consenting  which  shall  constitute  such  a 
donation.  Section  266  provides  that:  **  The  no- 
tice required  to  be  given  by  section  263  need 
not  be  given  when  all  the  parties  interested  are 
agreed,  and  all  rOiads  laid  out  under  such  agree- 
ment, without  notice  being  given,  are  lawfhl 
roads."  What  shall  constitute  a  giving  or  ded- 
ication of  land  in  such  a  case  is  not  open  to 
question.  Whether  the  agreement  must  be  in 
writing  or  may  be  in  parol  and  proven  by  acts 
in  pais,  the  giving  or  dedication  must  be  by 
affirmative  act  and  not  by  submission  to  the 
acts  of  another.  It  can  hardly  be  snppoied 
that  another  part  of  the  same  statute  intended 
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that  mere  non-action  in  a  proceeding  in  invi- 
turn  should  be  constraed  to  be  an  affirmative 
gift  or  dedication.  Finally,  as  to  the  theory  of 
defimlt,  we  cannot  suppose  that  the  legislature 
intended  that  this  constitutional  right  of  an 
individual  owner  to  have  just  compensation 
when  his  property  is  taken  for  public  use, 
should  be  subjected  to  the  technical  rules  of 
common  law  pleading  in  a  common  law  action. 
It  might  be  that  the  right  to  compensation 
would  be  lost  by  intentional  abandonment  of 
claim,  but  that  it  should  be  forfeited  by  mere 
defi&ult  is  a  conception  which  is  inconsistent 
with  the  Bolenmity  with  which  that  right  has 
been  guaranteed. 

We  are  of  opinion  that  the  proceedings^  by 
which  the  property  of  the  petitionera  has  been 
taken  were  iUegal,  and  that  they  must  be  vacated. 


The  second  case  is  a  bill  for  an  injunction  re- 
straining the  defendant  from  laying  out  upon 
complainant's  land  a  proposed  highway  for 
public  use.  The  case  stated  therein  is  as  fol- 
lows: 

The  complainant  owns  lots  66  and  57  in  a  tract 
of  land  known  as  McLaughlin's  Subdivision 
of  Prospect  Hill,  containing  each  7,470  square 
feet  of  land,  as  recorded  in  the  surveyor's  office. 
When  said  subdivision  was  admitted  to  record 
a  street  fifty-nine  feet  and  fifby-nine  hundredths 
wide,  called  Oales  avenue,  was  dedicated  to  the 
public  as  a  common  highway,  and  as  such  has 
ever  since  been  used  by  the  public.  Some  time 
in  the  year  1890  there  was  filed  in  the  office  of 
the  Ck)mmis8ioners  of  the  District  a  request 
asking  for  the  opening  of  T  street  north,  be- 
tween Lincoln  avenue  and  Second  street  north- 
east, across  the  said  lots,  and  in  October  of  the 
same  year  the  Commissioners  caused  an  adver- 
tisement, in  the  following  words,  to  be  pub- 
lished in  The  Washington  Post:  "Office  of  the 
Ck>mmissioner8  District  of  Columbia^  Washing- 
ton, October  1,  1890.  Deeming  it  conducive  to 
the  public  interest  to  open  T  street  firom  Lin- 
coln avenue  to  Second  street  northeast,  the 
Commissioners  of  the  District  of  Columbia  have 
had  the  route  surveyed  and  a  plat  thereof  pre- 
pared and  filed  in  this  office.  In  compliance 
with  the  requirements  of  law  notice  is  hereby 
'given  of  tbe  proposed  opening  of  the  highway 
aforesaid,  and  that  all  persons  who  have  objec- 
tions thereto  to  present  are  called  upon  to  at- 
tend at  this  office,  at  2  o'clock  p.  m.,  on  Tues- 
day, the  28th  day  of  October,  1890,  at  which 
time  the  Commissioners  will  give  hearing  to  all 
persons  in  interest  By  order  of  the  Conmiis- 
■ioners  of  the  District  of  Columbia.    John  W. 


Douglass,  J.  W.  Ross,  H.  M.  Robert,  Comrs. 
D.  C." 

On  the  19th  of  November,  1890,  one  Mont- 
gomery, an  owner  of  land  on  the  line  of  said 
extension,  filed  an  objection,  and  thereupon  the 
Commissioners  directed  the.  marshal  to  summon 
a  jury  to  assess  damages.  The  marshal  notified 
only  three  of  the  thirty  owners  through  whose 
land  the  proposed  extension  would  pass,  to  ap- 
pear before  the  jury,  and  the  jury  assessed 
damages  only  to  the  three  persons  notified.  The 
Commissioners,  being  dissatisfied  with  this 
award,  caused  a  second  jury  to  be  summoned, 
and  a  second  assessment  was  made ;  whereupon 
the  extension  was  declared  to  be  opened  as  a 
public  road. 

These  averments  are  admitted  to  be  true  by 
the  answer  of  the  Commissioners. 

As  this  case  was  heard  with  Quackenbush  v. 
The  District,  and  the  same  questions  are  pre- 
sented in  both,  we  need  not  repeat  here  the 
argument  which  governed  our  conclusions  in 
that  case.  It  is  worth  while,  however,  to  note 
an  argument  ab  inconvenienti  which  is  stated  in 
the  form  of  an  averment  in  the  answer.  It  is 
there  alleged  that,  if  the  construction  insisted 
on  by  the  complainant,  and  now  conceded  by 
the  court,  should  prevail,  the  statute  itself 
would  be  virtually  nullified. 

We  can  only  understand  this  to  be  a  sugges- 
tion that  the  public  cannot  afford  to  take  land 
for  streets  and  roads  on  the  terms  whieh 
would  result  Arom  that  construction  of  the  law; 
and  that  the  alleged  practice  of  the  last  quarter 
of  a  century  should  be  sustained  because  it 
works  an  economy  in  the  taking  of  private 
property  for  public  use.  Such  a  suggestion  im- 
plies that  this  economy  is  to  be  accomplished 
by  an  early  cutting  off  of  claims,  in  case  an 
owner,  who  might  not  be  willing,  and  might* 
not  intend,  to  give  his  property  without  com- 
pensation, should  be  slow  in  demanding  it. 

We  suppose  there  is  no  public  policy  which 
requires  the  executive,  much  less  the  judicial 
authorities,  to  be  astute  to  diminish  the  chances 
of  a  demonstrable  private  right ;  especially  of 
a  right  which  this  people  have  been  so  carelhl 
to  guaranty  by  their  fiindamental  law.  The 
rights  of  the  individual  are  at  all  times,  even 
with  the  best  protection,  in  jeopardy  enough 
from  combined  private  interests;  and  even 
public  power  has  a  tendency  to  disregard  them. 
It  was  just  because  of  the  known  readiness  of 
communities  to  satisfy  their  convenience  at  the 
cost  of  the  individual,  that  this  guaranty  was 
provided.  We  are  not  left  to  infer  its  meaning 
and  temper  firom  this  single  line  of  the  fifth 
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amendment  An  intense  estimate  of  private 
right  bad  been  a  tradition  of  the  race  firom  a 
time  even  beyond  Magna  Charta.  Blaokstone, 
who  well  knew  the  traditions  of  Englishmen, 
said,  a  quarter  of  a  century  before  this  amend- 
ment was  made : 

"So  great,  moreover,  is  the  regard  of  the  law 
for  private  property,  that  it  will  not  authorize 
the  least  violation  of  it;  no,  not  even  for  the 
general  good  of  the  whole  community.    If  a 
new  road,  for  instance,  were  to  be  made  through 
the  .grounds  of  a  private  person,  it  might  per- 
haps be  extensively  beneficial  to  the  public;  but 
the  law  permits  no  man,  or  set  of  men,  to  do 
this  without  consent  of  the  owner  of  the  land. 
In  vain  may  it  be  urged  that  the  good  of  the 
individual  ought  to  yield  to  that  of  the  com- 
munity, for  it  would  be  dangerous  to  allow  any 
private  man,  or  even  any  public  tribunal,  to  be 
Judge  of  this  common  good,  and  to  decide  whe- 
ther it  be  expedient  or  no.    Besides,  the  public 
good  U  in  nothing  more  eaaentially  interested 
than  in  the  protection  of  every  individuaV a  pri- 
vate rights^  as  modified  by  the  mwnidpal  law.  In 
this  and  similar  cases  the  legislature  alone  can, 
and  indeed   frequently   does,   interpose,    and 
compel  the  individual  to  acquiesce.    But  how 
does  it  interpose  and  compel?    Not  by  abso- 
lutely stripping  the  subject  of  his  property  in 
an  arbitrary  manner,  but  by  giving  him  a  flill 
indemnification  and  equivalent  for  the'  injury 
thereby  sustained.    The  public  is  now  coriisid- 
ered  as  an  individual^  treating  with  an  indi- 
vidual for  an  exchange.    All  that  the  legislature 
does  is  to  oblige  the  owner  to  alienate  hiaposaessions 
for  a  reasonable  price;  and  even  this  is  an  exer- 
tion of  power,  which  the  legislature  indulges 
with  caution,  and  which  nothing  but  the  legis- 
lature can  perform."    1  Bl.  Com.,  139. 
It  is  not  to  be  supposed  that  when  they  em- 
'   bodied  their  ancient  tradition  in  their  constitu- 
tion, this  people  intended  to  alter  the  relations 
of  private  right  and  public  benefit.    It  was  not 
alone  the  former  that  they  considered.    As  they 
had  said  in  the  preamble  to  that  instrument, 
they  were  engaged  in  providing  for  "the  gen- 
eral welfere,"  and  this  protection  of  private 
property  was  understood  oy  them  to  be  one  of 
the  means  of  promoting  that  welfare.    They 
knew,  as  well  as  Blackstone,  did,  that  "the 

gublic  good  is  in  nothing  more  interested  than 
1  the  protection  of  every  individuaPs  private 
rights,  as  modified  by  the  municipal  law;" 
and  in  thus  securing  **  every  individuaPs  pri- 
vate rights."  they  substantially  affirmed  that 
the  general  welfare  and  true  public  policy  re- 
(]|idres  that  communities  shall  make  compensa- 
tion for  what  they  take,  and  that  they  shall  not 
evade  that  obligation  by  any  construction. 
The  decree  of  injunction  is  affirmed. 


'    Circuit  Court  of  Missouri. 

ATKINSON,  TOPEKA  &  SANTA  PB  RR.  OO. 

V. 
WILSON. 


Mastbb  and  Sbbvant— Injnriea  to   Seirant— Defbotlve 
Tracks.— While  plaintiff's  intestate  and  other  railroad 
hands,  engaged  in  reoonstracting  a  piece  of  wrecked 
track,were  removing  wreckage  by  means  of  a  derrick-car. 
the  derrick  unexpectedly  swung  to  the  north,  and  upset 
the  car,  and  killed  the  intestate.  The  ground  at  the  place 
of  the  accident  was  softened  by  prolonged  rains,  and 
there  was  evidence  that  immediately  after  the  accident 
the  north  rail  under  the  car  was  found  to  be  several 
inches  lower  than  the  south  rail,  although  there  was  no 
curve  in  the  track,  and  that  the  consequent  slant  was 
sufficient  to  cause  the  derrick  to  swing  as  it  did.    Some 
witnesses  tesUfled  that  only  three  ties  were  laid  under 
each  rail :  others  that  there  were  ten  or  twelve.    fleW, 
that  such  a  slant  of  the  track,  whether  due  to  carelen 
construction  or  to  the  sinking  of  the  north  rail  after  it 
was  laid,  is  such  a  defect  as  constitutes  neicligence  on 
the  part  of  the  railroad  company,  and  the  question  of 
its  existence  was  properly  submitted  to  the  jury. 
!.  SAMB-Fellow  Servants— Vice  Principal.— The  raihroad 
company  cannot  escape  liability  for  such  negligence  on 
the  ground  that  it  was  the  negligence  of  the  intestate's 
fellow  servants,  when  the  company's  roadmaster  was  , 
present,  and  in  charge  of  the  whole  work  of  reconstruct 
tion. 
I.  Death   by    Wrongful  Act— Action    by  Widow— Evi- 
dence—Age  of  Oflfepring.— In  an  action  against  a  rail- 
road company,  brought  under  Rev.  Stat.  Biissouri,  Sec. 
4425  et  acq.,  by  a  widow  for  the  death  of  her  husband  while 
in  its  employ,  evidence  of  the  ages  of  the  children  of  the 
marriage  is  admissible ;  for  on  his  death  the  widow  be- 
comes responsible  for  the  care  of  the  children.    Tethe- 
row  V.  Rwy.  Co.,  98  Mo.,  84, 11  S.  W.  Rep.,  810,  followed. 
4.  Samb— Measure  of  Damages— Loss  of  Husband's  Society.— 
But  in  such  an  action  under  that  statute,  the  loss  of 
companionship  or  society  of  the  husband  is  not  an  ele- 
ment of  damages,  and  it  Is  error  to  instruct  that  the 
jury  may  consider  such  loss  In  estimating  the  damages. 
Schaub  V.  Rwy.  C3o.  (Mo.  Sup.),  S.  W.  Rep.,  924,  followed. 
Decided  October,  1891. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  eastern  judicial  district  of  Mis- 
souri. 

Action  by  Mary  A.  Wilson  against  the  At- 
chiso,  Topeka  &  Santa  F6  Railroad  Company 
for  the  death  of  her  husband,  a  section  hand  in 
defendant's. employ.  There  was  judjnoient  for 
plaintiff,  and  defendant  brings  error. 

Present,  Justices  Caldwell,  Nelson,  and 
Hallett. 

Mr.  Justice  Hallett  delivered  the  opinion  of 
the  Court : 

In  the  month  of  April,  1890,  a  freight  train 
was  wrecked  at  or  near  Salt  River,  in  Macon 
County,  Mo.,  on  a  line  of  raihroad  owned  and 
operated  by  the  plaintiff  in  error.  In  the  even- 
ing of  the  same  day  a  large  force  of  men  was 
assembled  at  the  wreck  for  the  purpose  of  cleai> 
ing  the  track  and  repairing  it  as  ^>eedily  as 
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possible.  These  men  were  employes  of  the 
company,  of  various  occnpations,  collected  from 
the  line  of  the  road.  It  was  not  the  practice  of 
the  company  to  keep  men  for  the  business  of 
removing  wrecks,  but  in  such  an  emergency 
men  were  called  from  all  branches  of  the  ser- 
vice as  occasion  might  demand.  For  the  most 
part  they  were  sectionmen,  and  with  them  came 
the  division  superintendent  of  the  road,  William 
R  Gostello,  theroadmaster,  Charles  A.  Lehman, 
and  the  trainmaster,  WilUiam  B.  Scott  It  is 
not  clear  whether  any  any  of  these  officers  had 
general  supervision  of  the  entire  force  and  of  all 
^e  work  to^  be  done  at  that  time  and  place ; 
and,  in  the  view  we  take  of  the  case,  it  is  not 
important  to  determine  that  question.  It  is 
enough  to  note  the  foot,  clearly  established  by 
the  evidence,  that  in  repairing  the  track,  or  re- 
eonstfuoting  it  in  a  manner  to  be  presently  no- 
ticed, the  work  was  under  the  supervision  of 
the  roadmaster,  Charles  A.  Lehman,  who  was 
present  and  attending  to  that  duty.  Circum- 
stances were  not  favorable  to  the  work  in  hand. 
Bain  had  been  foiling  for  several  days,  and  was 
still  foiling,  and  the  ground  was  very  wet,  soft, 
and  muddy.  The  work  could  not  be  completed 
in  daylight,  and  it  was  necessary  to  carry  it  on 
throufi^  the  night,  with  the  aid  of  lanterns  and 
bonfires,  as  might  be  possible  under  a  wet  sky. 
The  place  of  the  wreck  was  a  high  embankment 
or  flU,  20  feet  or  more  above  the  level  of  the 
adjacent  land,  and  the  borrowpits  below  held 
more  or  less  water.  The  width  of  the  embank- 
ment was  not  much  greater  than  the  track,  so 
that  there  was  not  much  room  for  building  a 
temporary  track  around  the  wreckage,  or  re- 
moving tiie  old  track  to  accomplish  the  same 
thing.  The  general  course  of  the  road  at 
tiiat  place  is  east  and  west,  and  about  180 
feet  of  track  west  of  the  bridge  over  Salt  River 
was  displaced  and  torn  up.  Upon  looking 
over  the  ground,  and  considering  the  work 
to  be  done,  Lehman  decided  to  move  the 
track  two  feet  south  of  its  original  position  on 
tiie  embankment.  In  doing  this,  part  of  the 
wreckage  would  be  avoided,  and  the  remainder 
would  have  to  be  removed  as  the  work  pro- 
gressed. To  this  work  Lehman  appointed  Eaton, 
fereman  of  section  14,  and  gave  his  personal  at- 
tention to  other  matters,  but  he  says  he  returned 
twice  or  three  times  during  the  night  '*  to  see 
how  the  track  was  being  repaired,  and  if  every- 
thing ^Tas  safe."  The  work  of  relaying  the 
track  in  this  manner  was  carried  on  through  the 
greater  part  of  the  night,  untU  at  length  some 
traeks  from  a  freight  car  were  found  lying 
across  the  ncnrth  rail  of  the  original  track,  which 


it  was  necessary  to  remove.  After  several  unsuo- 
cessful  efforts  to  remove  them,  Costello,  division 
superintendent,  came  upon  the  ground  and  sug- 
gested to  McCormick  the  use  of  the  derrick  or 
wrecking  car.  McCormick  had  been  trying  to  re- 
move the  trucks  by  means  of  a  cable  attached  to  a 
locomotive,  and  with  men  using  crowbars  and 
possibly  other  appliances.  He  described  him- 
self as  "car  repairer  and  wrecker  inspector," 
and  he  had  been  for  some  time  in  charge  of  the 
derrick  or  wrecking  car  used  on  this  occasion. 
More  than- other  person  on  the  ground  he  seems 
to  have  had  some  special  duties,  in  connection 
with  his  car,  in  the  removal  of  wrecks ;  but  h^ 
had  not,  so  for  as  shown  in  this  record,  more 
than  one  man  in  his  charge,  and  up  to  that  time, 
on  this  occasion,  he  had  worked  with  his  own 
hands  in  conamon  with  the  other  employees  of  the 
company.  He  was  superior  to  the  others  only 
in  his  knowledge  of  the  use  of  the  wrecking  car, 
and  in  having  charge  of  it  when  it  was  in  action. 
McCormick  assented  to  the  use  of  the  wrecking 
car,  and  it  was  brought  up  for  the  purpose  of 
removing  the  trucks.  It  then  stood  on  the  last 
rails  of  the  of  the  new  track  laid  by  Eaton, 
which  at  this  point  were  about  12  or  15  inches 
south  of  the  rails  of  the  old  track.  The  trucks 
which  were  to  be  removed  were  partly  on  the 
northerly  side  of  the  new  and  old  trades,  but  in 
front  of  the  wrecking  car.  The  plan  was  to 
raise  them  sufficiently  so  that  they  could  be 
moved  south  of  both  tracks  when  suspended  on 
the  swinging  boom  of  the  derrick.  For  thut 
purpose  several  men  were  called  to  assist  Mr. 
McCormick  in  pushing  the  trucks  to  the  south 
when  they  should  be  lifted  above  the  tracks  with 
the  aid  of  the  derrick.  Other  men  mounted  the 
car,  by  Costello's  conmiand,  for  the  purpose  of 
working  the  derrick,  and  in  due  time  the  trucks 
were  elevated  above  the  tracks  as  was  proposed. 
But,  contMury  to  all  expectation,  Mr.  McCor- 
mick and  the  men  who  had  hold  of  the  trucks 
were  unable  to  control  them,  and  the  trucks 
went  north  rather  than  south ;  the  wrecking  car 
was  overturned,  and  James  W.  Wilson,  one  of 
the  men  employed  in  working  the  derrick,  fell 
under  the  trucks  of  that  car  and  was  killed. 
Wilson  was  a  sectionman  from  section  14,  and 
his  foreman  was  Asbury  Eaton.  This  action  was 
brought  by  his  widow,  upon  a  statute  of  the 
State  of  Missouri,  (Rev.  Stat.,  Sec.  4425  et  seq.,) 
to  recover  damages  resulting  to  her  from  his 
death,  and  she  had  judgment  in  the  circuit 
court. 

Referring,  now,  to  the  acts  of  negligenoe 
charged  in  the  complaint,  and  the  evidence  at  the 
trial  on  that  subject,  the  prominent  question  of 
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fttct  in  the  case  is  the  condition  of  the  new  track 
on  which  the  wrecking  car  stood  at  the  time  of 
the  casoalty,  and  whether  it  was  well  built.  Sev- 
eral witnesses  testify  that  immediately  after  the 
oar  was  overturned  the  north  rail  was  observed 
to  be  two  to  four  inches  lower  than  the  south 
rail,  and  those  who  deny  the  statement  seem 
not  to  have  given  much  attention  to  the  matter. 
If  such  was  the  fact,  it  may  have  been  due  to 
carelessness  in  construction  in  placing  the  rails 
in  that  position,  or  to  the  sinking  of  the  north 
rail  under  the  weight  of  the  wrecking  car.  In 
the  latter  case,  the  result  would  indicate  that 
the  rails  were  not  adequately  supported  by  ties. 
One  witness  testifies  that  only  three  ties  were 
laid  under  each  rail ;  others  say  four  to  six  were 
laid,  and  still  others  give  varying  numbers,  up 
to  ten  or  twelve. 

Whether  the  north  rail  was  first  laid  lower 
than  the  other,  or  sunk  in  the  mud  under  the 
•  wrecking  car,  if  in  fact  it  was  lower  than  the 
other  immediately  after  the  casualty,  it  was  ob- 
viously a  fault  in  construction.  The  track  was 
straight  at  that  point,  and  therefore  there 
was  no  reason  for  placing  one  rail  higher 
than  the  other,  as  is  usual  on  curves.  It  is  to 
be  observed,  also,  that  the  new  track  was  not 
intended  for  temporary  use  in  removing  the 
wreckage  only,  but  was  for  the  general  traffic  of 
the  road  during  the  following  day,  and  perhaps 
longer.  Under  all  the  circumstances  prevailing 
at  the  time,  the  duty  of  the  company  to  restore 
the  track  as  speedily  as  possible,  and  for  that 
purpose  to  go  on  with  the  work  at  night,  through 
rain  and  mud,  no  one  will  contend  that  the  com- 
pany should  be  held  to  the  same  care  in  build- 
ing its  track  as  would  be  demanded  under  more 
favorable  conditions.  Nevertheless,  some  care 
was  necessary  to  make  a  track  adequate  to  the 
support  and  safe  passage  of  trains,  not  alone  in 
the  interest  of  the  public,  who  were  using  the 
road  extensively,  but  also  in  the  interest  of  the 
employees  of  the  company  who  should  be  sent 
over  the  road.  With  certain  well  understood 
qualifications,  which  it  is  not  necessary  to  de- 
fine in  this  connection,  a  servant  is  as  fdlly  en- 
titled  to  a  safe  track  as  any  traveler  over  the 
road.  If  the  track  was  in  fact  defective,  and  by 
the  use  of  more  ties  or  in  any  other  way  it  could 
have  been  made  safe  for  the  wrecking  car,  the 
duty  of  the  company  in  that  regard  is  clear  and 
unmistakable.  It  seems  to  be  conceded  that  the 
north  rail,  being  lower  than  the  other,  would 
ox>erate  to  defiect  the  load  on  the  derrick  in  the 
manner  and  to  the  extent  which  actually  occur- 
red ;  so  that  it  was  a  material  question  for  the 
jury  to  oonsider  whether  the  north  tM  of  the 


new  track  was  first  placed  lower  than  the  south 
rail,  or,  not  being  so  placed,  whether  it  sunk 
under  the  wrecking  oar,  and  thus  caused  the 
load  on  the  derrick  to  swing  to  the  north  and 
overturn  the  car. 

But,  if  this  be  allowed,  we  are  urged  to  de- 
clare that  the  new  track  was  laid  by  fellow  ser- 
vants of  Wilson,  for  whose  negligent  acts  the 
company  cannot  be  charged  at  the  suit  of  one  of 
their  number.  But  our  vision  is  not  so  limited, 
since  we  are  bound  to  find  the  directing  mind  of 
the  company,  and  that  is  a  matter  of  no  em- 
barrassment in  this  instance.  The  roadmaster, 
who,  by  the  title  and  proper  ftmction  of  his 
office,  had  ^U  authority  over  the  track  and  the 
manner  of  building  it,  was  there  of  person,  and, 
as  he  says,  vigilant  and  active  in  the  discharge 
of  his  duties.  No  other  officer  could  represent 
the  company  better  or  more  flilly  in  the  matter 
of  constructing  the  track,  and  the  company 
could  not  do  the  work  at  all  unless  by  the  agency 
of  a  natural  person.  We  are  therefore  author- 
ized to  say  that  the  company  was  present  in 
such  form  and  degree  as  is  possible  to  a  corpora- 
tion, when  this  track  was  laid,  within  the  princi- 
ple declared  in  Railway  Co.  v.  Ross,  112  U.  S.,  377, 
5  Sup.  Ct.  Rep.,  184,  and  thus  became  responsi- 
ble for  all  that  was  done  or  omitted  at  that 
time. 

The  circuit  court  did  not  err  in  declining  to 
instruct  for  plaintiff  in  error,  or  in  submitting 
to  the  jury  upon  the  evidence  the  issue  as  to  the 
condition  of  the  railway  track  as  the  probable 
cause  of  Wilson's  death. 

As  to  the  issue  upon  the  use  of  the  wrecking 
car,  the  writer  holds  that  it  was  improperly  sub- 
mitted to  the  jury,  and  that  the  fifth  instruction 
afiked  by  plaintiff  in  error  ought  to  have  been 
given  by  the  court.  But  this  court  is  unable  to 
agree  on  this  proposition,  and  declines  to  ex- 
press an  opinion  upon  it 

Two  other  questions,  affecting  the  measure  of 
damag^es,  are  presented  in  the  record,  upon 
which  we  have  sought  only  to  ascertain  what 
construction  has  been  given  to  the  statute  by 
the  Supreme  Court  of  Missouri.  The  first  arises 
out  of  the  admission  of  testimony  as  to  the 
number  and  ages  of  Mrs.  Wilson's  children. 
When  it  was  learned  that  the  children  were  of 
an  age  to  support  themselves,  the  testimony 
was  abandoned  by  counsel  for  plaintiff  below. 
But  it  was  not  withdrawn  ftom  the  jury,  and 
counsel  for  plaintiff  in  error  insisted  that  it  had 
weight  with  that  body.  If  so,  the  Supreme 
Court  of  the  State  has  held  that  in  an  action  by 
a  wife  for  the  death  of  her  ^hu8b^d,^BUoh  evi- 
dence may  be  received,  for'  the  Ireasdn  that  on 
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the  death  of  the  husband  she  becomes  respon- 
«{b]6  for  the  care  of  the  children.  Tetherow  v. 
BaUway  €k>.,  08  Mo.,  84,  11  S.  W.  Rep.,  310. 
And  this  most  be  accepted  in  federal  courts  as 
the  meaning  of  the  statute  on  which  the  action 
it  based. 

Error  is  also  assigned  on  the  charge  of  the 
court  that  the  jury  might  consider  the  loss 
which  defendant  in  error  sustained  in  conse- 
quence of  being  deprived  of  her  husband's  so- 
dety.    In  two  cases  reported  from  the  Supreme 
Ooiui  of  Missouri  before  this  action  was  tried, 
it  was  held  that  suoh  damages  were  properly 
allowed  in  an  action  by  a  husband  for  an  injury 
to  his  wifa    Blair  v.  Raiboad  Co.,  80  Mo.,  335, 
1  8.  W.  Rep.,  367;  Furnish  v.  Railway  Co.,  102 
Mol,  960, 15  S.  W.  Rep.,  315.    In  the  absence  of 
other  expression  from  that  court,  it  might  well 
be  aspuned  that  the  same  rule  would  obtain  in 
an  action  on  the  statute  by  husband  or  wife. 
Since  this  case  was  tried,  however,  an  opinion 
of  that  court  has  been  published  which  dis- 
tinotly  declares  that  in  an  action  on  the  statute 
by  a  wife  for  the  death  of  her  husband,  nothing 
shall  Ito  allowed  for  loss  of  society.    Schaub  v. 
Railway  Co.,  (Mo.  Sup.)  16  S.  W.  Rep.,  024. 

As  already  pointed  out,  the  earlier  cases  were 
oomon  law  actions  for  injuries  to  the  wife,  and 
it  is  not  to  be  assumed  that  the  last  case  is  in 
oonfliot  with  the  others.  On  the  authority  of 
the  Schaub  Case,  and  because  it  seems  to  be  in 
accord  with  the  current  of  authority  elsewhere, 
we  feel  bound  to  declare  that  the  law  of  Mis- 
souri k  and  has  been  that  in  an  action  on  the 
statate  of  that  State  by  a  wife  for  the  death  of 
her  husband*  the  loss  of  oompanionship  or  so- 
ciety of  the  husband  is  not  an  element  of  dam- 
ages, and  therefore  there  was  error  in  the  in- 
stroction  mentioned. 

Th€  judgment  of  the  circuit  court  toill  he  re- 
vemd  and  the  oau$ewiU  he  remanded  for  a  new 

trial 

^^•■i* 

Bminent   Domain  — Powers  of   Oemetery 
Aa80oiatioiia-'Ck>ii8titutional  Law. 

Act  of  Michigan,  1800,  authorized  the  forma- 
tion of  stock  companies  to  establish  rural  ceme- 
teries, and  provided  for  their  regulation  and 
maintenance.  Held^  that  an  amendment  passed 
in  1875  (How.  St.  Mich.,  Sec.  4778),  whereby 
such  companies  were  authorized,  on  condemna' 
tion  proceedings,  to  take  other  property  to  en- 
large th^  cemeteries,  is  unconstitutional,  in 
tiiatlt  authorizes  private  corporations  to  ezer- 
else  the  power  of  eminent  domain  fbr  private 
jRuposes.    The  contention  of  the  respondent  is 


that  there  is  no  valid  statute  which  authorizes 
or  permits  the  condemnation  'of  private  prop- 
erty for  the  enlargement  of  this  cemetery  ;^  that 
the  act  of  1860  authorized  the  formation  of  cor- 
porations to  establish  rural  cemeteries,  and  pro- 
vided for  the  care  and  maintenance  of  rural 
cemeteries  so  established,  and  only  such  as  are 
so  established.    In  my  judgment,  although  the 
point  is  not  made  in  the  briefs,  the  amendment 
of  1876  is,  as  applicable  to  rural  .cemeteries 
established  by  corporations  formed  under  the 
act  of  lS60,  unconstitutional  and  void,  as  it 
attempts  to  invoke  the  exercise  of  the  power 
of  right   of    eminent   domain   for    the    con- 
demnation of  lands,  at    the  instigation  of  a 
private  corporation   for   private   uses.     Emi- 
nent domain  is  that  sovereign  power  vested 
in  the  p^ple  by  which  they  can,  for  any  pub- 
lic purposes,  take  possession  of  the  property 
of  any  individual  upon  a  just  compensation 
paid  to  him.    6  Am.  &  Eng.  Enc.  Law,  611 ;  2 
Kent.  Com.,  330.    It  has  been  defined  by  this 
court  to  be  *'the  rightAil  authority  which  exists 
in  the  sovereignty  to  control  and  regulate  those 
rights  of  a  public  nature  which  pertaih  to  its 
citizens  in  common,  and  to  appropriate  and  con- 
trol individual  property  for  the  public  benefit, 
as  the  public  safety,  necessity,  convenience  and 
welfare  may  demand.    Trombley  v.  Humphrey, 
23  Mich.,  471-474.    It  was  held  in  that  case  that 
the  State  had  no  authority  by  virtue  of  its  emi- 
nent domain  to  condemn  lands  for  the  purpose 
of  turning  them  over  to  the  United  States  for 
the  erection  and  maintenance  of  light  houses ; 
that  the  act  which  undertook  to  authorize  the 
government  to  do  this  was  unconstitutional,  as 
appropriating  the  property  of  individuals  with- 
out due  process  of  law;  and  that  the  right  of  emi- 
nent domain  in  any  sovereignty  exists  only  for 
its  own  purposes.    In  Ryerson  v.  Brown,   36 
Mich.,  333,  the  court  say  that  in  authorizing 
condemnation  proceedings  it  is  essential  that 
the  statute  should  require  the  use  to  be  public 
in  tELot ;  in  other  words,  that  it  should  contain 
provisions  entitling  the  public  to  accommoda- 
tion ;  that  property  can  never  be  condemned  for 
private  improvements,  except  where  they  be- 
long to  a  class  that  cannot  usually  exist  without 
the  exercise  of  that  power,  and  where  the  pub- 
lic welfare  requires  that  they  shall  be  encour- 
aged.    The  exercise  of  the  right  of  eminent 
domain  is  limited  to  cases  in  which  the  public 
have  an  interest.    Cody  v.  Rider  (Ky.),  1  S.  W. 
Rep.,  2.    It  can  never  be  just  to  take  property 
under  pretense  of  public  benefit  which  is  not 
needed  by  the  public,  however  much  it  may  ad- 
vance the  interests  in  which  the  public  have  no 
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concern.  Paul  v.  Detroit,  32  Mich.,  108-119. 
The  State  has  no  right  to  take  the  property  of 
one  citizen  and  give  it  to  another,  whether  with 
or  withoat  compensation.  2  Washb.  Real  Prop., 
539;  Tied.  Lim.  Police  Powers,  Sec.  1216,  390. 
As  has  been  said,  **  when  one  man  wants  the 
property  of  another,  the  legislature  will  not  aid 
him  in  the  acquisition."  Taylor  v.  Porter,  4 
Hill,  147.  See  Wilkinson  v.  Leland,  2  Pet.,  668 ; 
Heyward  v.  Mayor,  7  N.  Y.,  324.  It  was  held  in 
People  V.  Salem,  20  Mich.,  454,  that  a  legislative 
act  originating  proceedings  by  or  in  j)ursuance 
of  which  individual  property  was  to  be  taken, 
under  the  forms  oY  taxation,  for  the  benefit  of  a 
private  corporation,  could  not  be  justified  as  an 
exercise  of  legislative  power.  It  was  not  there- 
fore due  process  of  law.  Mr.  Cooley  says:  "The 
public  use  implies  a  possession,  occupation  and 
enjoyment  of  the  land  by  the  public  at  large,  or 
by  public  agencies ;  and  the  due  protection  to 
the  rights  of  private  property  will  preclude  the 
government  from  seizing  it  in  the  hands  of  the 
owner,  and  turning  it  over  to  another,  on  vague 
grounds  of  public  benefit,  to  spring  from  a  more 
profitable  use  to  which  the  latter  may  devote 
it"  Cooley  Const.  Lim.,  654.  The  use  must  be 
by  the  general  public  of  the  locality,  and  not 
by  particular  individuals.  McQuillenv.  Hatton, 
42  Ohio  St,  202;  Ross  v.  Davis,  97  Ind.,  79.  A 
use  which  may  be  monopolized  or  absorbed  by 
the  few,  and  from  which  the  general  public  may 
and  must  ultimately  be  excluded,  is  in  no  sense 
a  public  use.  Land  cannot  be  condemned  for 
the  purpose  of  enabling  those  instigating  the 
proceedings  to  parcel  it  out  to  private  individ- 
uals ;  nor  is  a  use  which  is  not  common  to  the 
public,  and  over  which  the  State  has  surren- 
dered that  control  and  regulation  necessary  to 
secure  such  common  use,  a  public  use.  The  use 
of  land  for  railways  and  turnpikes  has  been  de- 
clared to  be  a  public  use,  because  it  is  open  to 
all  upon  the  payment  of  tolls  which  are  regu- 
lated by  law,  and  the  law  requires  such  ways  to 
be  kept  open  for  use  by  the  public  impartially. 
As  has  been  said,  the  question  whether  the  use 
is  public  or  private  depends  upon  the  right  of 
the  public  to  use  the  property,  and  to  require 
the  corporation,  as  a  common  carrier,  to  trans- 
port passengers  or  freight  over  the  same.  Kettle 
River  R.  Co.  v.  Eastern  Rwy.  Co.  (Minn.),  43  N. 
W.^  Rep.,  469;  DeOamp  v.  RR.  Co.,  47  N.  J.  Law, 
47;' Phillips  V.  Watson,  63  Iowa,  33;  Clarke  v. 
Blackmar,  47  N.  Y.,  156;  Lewis  Em.  Dom.,  Sec. 
166.  It  has  been  held  that  condemnation  pro- 
ceedings cannot  be  resorted  to  to  take  lands  for 
the  construction  of  spur  tracks  which  are  made 
for  the  accommodation  of  individual  shippers. 


In  re  Niagara  Falls  &  W.  Rwy.  Co.  (N.  Y.),  15  N. 
E.  Rep.,  429;  RR.  Co.  v.  Babcock  (N.  Y.),  17 id., 
678;  RR  Co.  v.  WUtse  (lU.),  6  id.,  49;  Pittsburg, 
etc.,  R.  Co.  V.  B^nwood  Iron  Works  (W.  Va,),  8 
S.  E.  Rep.,  453.  To  justiiy  the  condemnation  of 
lands  for  a  private  corporation,  not  only  must 
the  purpose  be  one  in  which  the  public  has  an 
interest,  but  the  State  must  have  a  voice  in  the 
manner  in  which  the  public  may  avail  itself  of 
that  use.  In  Qilmer  v.  Lime  Point,  18  Cal.,  229, 
a  public  use  is  defined  to  be  a  use  which  con- 
cerns the  whole  community,  as  distinguished 
fh>m  a  particular  individual.  The  use  which 
the  publjc  is  to  have  of  such  property  must  be 
fixed  and  definite.  The  general  public  must 
have  a  right  to  a  certain  definite  use  of  the 
private  property  on  terms  and  for  charges  fixed 
by  law,  and  the  owner  of  the  property  must  be 
compelled  by  law  to  permit  the  general  public 
to  enjoy  it.  It  will  not  suffice  that  the  general 
prosperity  of  the  community  is  promoted  by 
the  taking  of  private  property  fh>m  the  owner, 
and  transferring  its  title  and  control  to  a  cor* 
poration,  to  be  used  by  such  corporation  as  its 
private  property,  uncontrolled  by  law  as  to  its 
use ;  in  other  words,  a  use  is  private  scflong  as 
the  land  is  to  remain  under  private  ownership 
and  control,  and  no  right  to  its  use  or  to  direct 
its  management  is  conferred  upon  the  public. 
In  re  Eureka  Basin,  etc.,  Co.,  96  N.  Y.,  42.  It 
is  for  the  court  to  determine  whether  or  not 
the  use  is  a  public  one.  In  re  Beansviile  Ass'n, 
66  N.  Y.,  569 ;  In  re  New  York,  etc.,  RR.  Co.,  77 
id.,  248;  City  of  Savannah  v.  Hancock  (Mo.),  3 
S.  W.  Rep.,  215;  Pittsburgh,  etc.,  RR.  Co.  v.  Ben- 
wood  Iron  Works  (W.  Va.),  8  S.  E.  Rep.,  453; 
Tied.  Lim.  Police  Powers,  Sec.  121a,  page  378 ; 
Cooley  Const.  Lim.,  660.  This  very  question 
arose  in  Association  v.  Beecher  (Conn.),  6  AtL 
Rep.,  353,  and  the  court  say:  **  The  complaint 
alleges  that  the  plaintifif  is  an  association 
duly  organized  under  the  laws  of  this  State,  for 
the  purpose  of  establishing  a  burial  ground; 
that  it  now  owns  one;  that  it  desires  to 
enlarge  it,  and  that  such  enlargement  is 
necessary  and  proper.  There  is  no  allega- 
tion that  the  land  which  it  desires  to  take  for 
such  enlargement  is  for  the  public  use  in  the 
sense  indicated  in  this  opinion.  The  demurrer, 
for  the  reason  that  the  complaint  does  not  set 
out  any  right  in  the  plaintifif  to  acquire  title 
to  the  land  of  the  defendants,  otherwise  than 
by  their  voluntary  deed,  must  be  sustained." 

In  re  Deansville  Association,  supra,  it  was 
held  that  the  statute  authorizing  rural  ceme- 
tery associations  to  acquire  land  by  exercising 
the  right  of  eminent  domain  was  unconstitn- 
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lioiial  and  void,  for  the  reason  that  the  use  was 
a  private  one.  The  court  Bay:  "  The  land  is  to 
be  vested  in  trastees,  with  power  to  divide 
into  lots,  and  sell  these  lots  to  individual  own- 
ers. It  is  difficult  to  see  what  interest  the  pub- 
lic will  have  in  the  lands  or  in  their  use.  No 
right  on  the  part  of  the  public  to  buy  lots  or 
bury  their  dead  there  is  secured.  The  prices  at 
which  the  lots  are  to  be  sold  are  to  be  fixed  by 
private  agreement.  The  corporation  is  to  be 
managed  by  trustees  elected  by  the  lot  owners. 
The  lots,  or  the  rights  of  the  owners  therein, 
are  to  descend  as  private  property  to  the  heirs 
of  these  owners;  and  by  the  act  of  1874  the 
owners  may,  by  leave  of  the  courts,  sell  their 
lots  and  put  the  proceeds  in  their  pockets.  The 
substantial  right  of  enjoyment  of  the  property 
is  vested  in  the  individual  lot  owners,  and  the 
whole  effect  of  the  incorporation  of  these  ceme- 
tery associations  is  to  enable  a  number  of  private 
individuals  to  unite  in  purchasing  property  for 
their  own  use,  and  that  of  their  descendants,  as 
a  place  of  burial,  and  to  secure  a  permanent 
management  of  it,  through  the  instrumentality 
of  trustees  appointed  by  themselves,  and  sub- 
ject to  no  other  control,  with  the  privilege, 
when  they  cease  to  use  their  lots  as  a  place  of 
burial,  to  sell  them,  and  receive  the  proceeds 
for  their  own  benefit  It  is  argued  that  the 
property  is  to  be 'used  a  place  of  burial,  and 
that  the  burial  of  the  dead  is  a  public  benefit, 
and  therefore  the  use  is  public.  But  the  answer 
to  this  argument  is  that  the  right  of  burial  in 
these  ground  is  not  vested  in  the  public,  or  in 
the  public  authorities,  or  subject  to  their  con- 
trol, but  only  in  the  individual  lot  owners.  If 
the  &ct  that  it  is  a  benefit  to  the  public  that  the 
dead  should  be  buried  is  sufficient  to  make  a 
cemetery  a  public  use,  the  legislature  might  au- 
thorize A  to  take  the  land  of  B  for  a  private 
burial  place  of  A  and  his  family.  The  fact  that 
this  land  is  taken  for  the  benefit  of  a  number  of 
individuals,  for  division  among  themselves  or 
their  grantees,  for  their  own  use  as  a  cemetery, 
makes  the  case  no  stronger  than  if  taken  for  the 
benefit  of  a  single  individual."  Precisely  the 
same  may  be  said  of  a  corporation  formed  under 
the  act  in  question.  The  lands  owned  by  it  are 
under  the  absolute  control  and  dominion  of  the 
corporation.  It  may  sell  to  A,  and  reftise  to 
self  to  B,  and  by  its  sale  to  A  it  excludes  every 
other  person  firom  that  parcel.  Not  only  may 
it  sell  to  A  for  burial  purposes,  but  it  may  sell 
tQ  any  other  x>er8on  for  any  purpose,  if,  in  its 
judgment,  the  lands  are  not  occupied  or  re- 
anired  for  burial  purposes.  Mich.  Sup.  Ct, 
Oct  9, 1891.  Board  of  Health  of  Township  of 
Portage  v.  Van  Hoesen.  Opinion  by  McGrath, 
J.  Morse,  Long  and  Grant,  JJ.,  concurred  with 
HcOrath,  J.  Cnamplin,  0.  J.,  concurred  in  the 
result 


Stockholders  in  The  Law  Reporter  Com- 
pany of  Washington  City  will  take  notice  that 
an  election  for  the  purpose  of  choosing  nine 
trustees  will  be  held  at  the  office  of  the  Company, 
603  E  St,  N.  W.,  on  Monday.  February  8,  1892; 
polls  to  be  open  from  1  to  3  o'clock  p.  m. 

B.  F.  LmGHTON,  Secretary. 


Rule  of  Court. 

Rule  20.  *  *  *  *  Hertt^fter  all  noUoes  which  vsluU)  <• 
proceedings  in  the  Supreme  Ckmrt  of  the  Dietriet  of  CMumbia^ 
the  puhlicaUon  of  which  ie  required  hy  law  or  by  rulee  qf 
Court,  or  hy  any  order  of  Court,  shall  be  pubUehed  in  Turn 
Washimoton  Law  Rbportbr,  during  the  time  required  by 
law,  in  addiHon  to  any  other  papers  which  nuty  be  $p:c!a  1/ 
ordered  or  which  may  be  selected  by  the  parties. 


Cegal  Notices. 


FIRST  IMSBRTIOM. 


This  is  to  Gire  Ifotloe 

That  the  sabacriber.  of  the  District  of  Colombia,  has  ob- 
tained from  the  Sapreme  Court  of  the  District  of  Colombia 
holding  a  Special  Term  for  Orphans'  Court  bosineos.  Letters 
of  Administration  the  personal  estate  of  WILLIAM  M.  IBB- 
LAND,  late  of  the  Dislrict  of  Columbia,  deeeased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  dav  of  Januanr 
next:  they  mav  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  a6th  day  of  January,  1892. 

CHAS.  B.  SMITH, 
611  Q  St.  n.  w. 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  T^rm  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  SARAH 
HBNftY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereb^  warned  to  exnlbit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  of  January 
next;  they  may  otherwise  bylaw  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  Jsnuary.  1892. 
WILUAM  COCHRAN, 
4    Edwards  &  Barnard,  I^octors.         465  F  St.  Southwest. 


This  is  to  Gire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  fof  Orphans'  Court  business.  Letters 
Testamentary  on  ihe  personal  estate  of  MARY  DORSEY, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  ^ub6CTiber,  on  or  before  the  28d  day  of  January 
next:  they  may  otherwise  by  law  be  excluded  fh)m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  23d  day  of  January,  1892. 

CALVIN  T.  S.  BRENT, 
4    Jas.  H.  Smith,  Proctor.  1088 18th  St.  n.  w. 


This  is  to  Gire  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  has  ob- 
tained fh>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  busine^.  Letters 
Testamentary  on  the  personal  estate  of  JAMES  BRADLEY 
ADAMS,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  25th  day  of  Januarv 
next;  they  may  otherwise  by  law  be  excluded  flrom  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  26th  day  of  January,  1892. 
BYRON  S.  ADAMS, 
BETTIE  B.  SWAYZE, 
4   John  B.  Lamer,  Proctor.  612 11th  St.  n.  w. 
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Cegal  Notitee. 


This  !•  to  ttire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  ftt>m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letter^  Testamentary  on  the  personal  estate  of  MABY  L. 
HARTLEY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  efnibit  ^lesame  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  day  of  Januarr 
next;  they  may  otherwise  by  law  be  excluded  f^om  all 
benefit  of  the  said  estate. 

Qiven  under  my  hand  this  22d  day  of  January,  1892. 
EDWIN  BRADFIELD  HARTLEY, 
4    Henry  S.  Matthews,  Proctor.  78  Myrtle  Ave. 

Montolair,  N.  J. 

This  Is  to  Glye  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  has  ob- 
tained fW>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  MOSES  T. 
BRIDWELL.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  I6th  day  of  Januanr 
next :  they  may  otherwise  by  law  be  excluded  flrom  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  16th  day  of  January,  1892. 
ANDREW  A.  LIPSCOMB, 

Mertz  Building,  11th  and  F.  n.  w. 
4  JOB  BARNARD,  600  5th  St.  n.  w. 

Thig  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hasobt- 
tained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
of  Testamentary,  on  the  personal  estate  of  CHARLES  X. 
MARTIN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  dav  of  January 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  22d  day  of  January,  1802. 

IRVIN  B.  LINTON, 
4    Irwin  B.  Linton.  Proctor.  1684  9th  St.  n^yr. 


This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  ha* 
obtained  Arom  the  Supreme  Court  of  the  District  of  Col* 
umbia,  holding  a  Special  Term  for  Orphans'  Court  busi- 
ness, I.<etters  of  Administration  on  the  personal  estate  of 
EDWARD  J.  SHORT,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  dav  January 
next:  they  may  otherwise  by  law  be  excludecf  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  25th  dav  of  January.  1892. 
JOSEPH  C.  JOHNSON, 
4    E.  M.  Spaulding,  Proctor.  64  Corcoran  Building. 

IN  THE  SUPRERIE  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  26th  day  of  January,  1882. 
The  Gotttchatic  ConiMny  of   l 

•  ^■*  t  No.  11,626.    Eq.  Docket. 


Baltimore. 


James  P.  Oarrlty  et  al.       J 

On  motion  of  the  plaintiflT,  by  Mr.  S.  T.  Thomas,  its  sol- 
icitor, it  is  ordered  that  the  defendants,  IDA  V.  GARRITY. 
CORA  GARRITY.  FLORENCE  GARRITY  and  WILLIAM 
GARRITY,  cause  their  appearance  to  be  entered  herein 
on  or  before  the  first  rule-day  occurring  forty  days  after 
this  day;  otherwise  the  cause  will  be  proceeded  with  as 
in  case  of  default. 

The  object  of  this  suit  is  to  subject  the  e<|uitable  interests 
of  the  defendants  in  sub  |ot  8,  ih  square  816,  in  Washington, 
D.  C  to  the  payment  of  a  certain  Judgment  at  law. 
numbered  29,864  in  said  cause  in  favor  of  the  said  Gotta- 
chalks  company  against  the  above  named  James  P.  Garrity, 
for  the  sum  of  81,449.06  interest  and  costs. 

A.  B.  HAQNER. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

4  By  M.  A.  Clancy.  Ant.  Clerk. 


legal  Nolke0. 


ThiB  Is  to  Glre  Notice 

That  the  subMsriber,  of  the  District  of  Columbia,  hai  ob- 
tained flrom  the  Supreme  Oourt  of  the  District  of  Ooliunblft, 
holding  a  Special  Term  for  Orphan's  Oourt  boiinew, 
Letters  Testamentary  on  the  personal  estate  of  OBGBlSTp* 
PHER  B.  P.  RODGBRS,  late  of  the  District  of  Columbia. 


All  persons  having  claims  against  the  said  deooaaed  are 
hereby  warned  to  exhibit  the  same  with  the  vonchers  there- 


of, to  Ihe  subscriber,  on  or  befbre  the  SSrd  daar  of  Jaanaor 
next:  they  maar  otherwise  by  law  be  ezdlaaed  nom  all 
benefit  of  the  said  < 


Qiven  under  my  hand  this  28rd  dtj  ^^*^^'H2[!iJ^& 
4   James  Lowndes.  Prootor.  UBs'jelfertoii  Plao*. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUIieiA. 

Holding  a  Special  Term  ibr  Orphans*  Oourt  Business. 
January  26th,  1892. 

In  the  case  of  Job  Barnard,  Administrator  o.  t.  a.  of 
BfARCUS  M.  WHEELOCK,  deceased,  the  Adoiinietntor 
c.  t.  a.  aforesaid,  has,  with  the  approval  of  the  Oofi^ 
appointed  Friday,  the  26th  day  of  FebmaiT,  A.  D.  1881.  al  11 
o'clock  a.  m.  for  making  payment  and  distribation  luraer 
the  Court's  direction  and  control;  when  and  where  aU 
creditors  and  persona  entitled  to  distributive  ^aree  (or 
legacies)  or  a  reridne.  are  hereby  notified  to  attend  in  p•l^ 
son  or  by  agent  or  attorney  duly  -authorised,  with  their 
claims  against  the  estate  properly  vouched :  otherwlBe  the 
Administrator  c.  t.  a.  wiU  take  the  benefit  of  the  law 
against  them. 

Provided,  a  copy  of  this  order  be  published  onoe  a  week  - 
Tor  three  weeks  in  the  Washington  Law  Reporter  prerioos 
to  the  said  day.  ^   ^  ,.^,^w,-. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Oolnmbla. 
4    No.  4267.    Ad.I>oo.  16.  « 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
January  22nd,  1892. 

In  the  case  of  John  Conner  Edwards,  John  Lafonohere 
Edwards,  and  George  Kerr  Edwards,  Executors  of  ELIZA- 
BETH R.  EDWARDS,  deceased,  the  Executors  aforesaid 
have,  with  the  approval  of  the  Court,  appointed  Friday,  the 
26th  day  of  February,  A.  D.  1892,  at  U  o*clock  a.  m.,  fo<r 
making  payment  and  distribution  under  the  Court's  di- 
rection and  control ;  when  and  where  aU  creditors  and  per- 
sons entitled  to  distributive  shares  (or  legacies)  or  a  reddne. 
are  hereby  notified  to  attend  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  claims  against  the 
estate  properly  vouched ;  otherwise  the  Executor  will  take 
the  benefit  of  the  law  against  them . 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter,  prerions 

Tert :  I'*  P*  WRIGHT, 

Register  of  WUls  for  the  District  of  Columbia. 
4    No.  4244.    Ad.  Doc.  16.    Reginald  FendaU,  Prootor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans'  Oourt  Bnsine«. 

January  22d,  1882.  

In  the  matter  of  the  Estate  of  JANE  ELIZABBTH 
OLIVIA  RHODES,  late  of  the  District  of  Columbia,  de- 
ceased. 

Application  for  the  Probate  of  the  last  Will  and  Tssta- 
ment  and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  William  Joseph 
MoCauley  of  the  District  of  Columbia. . 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  the  fourth  day  of  March  nei^  at  one 
o'clock,  p.  m.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  probate  and  Letters  Testamen- 
tary on  the  Estate  of  the  said  deceased  should  not  i»ue  as 
prayed.  . 

Provided  a  copy  of  this  order  be  published  once  a  week 
foi:  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  provious  to  the  said  day. 

By  the  Court.  A.  B.  riAGSJSStJSS**^ 

Test :  L*  P*  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia* 
4   No.  4788.   Ad.  Doc  17.   James  Hoban,  Pro(^. 
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Cegol  Notires 


TUf  is  to  Glye  H otioe 

That  tbe  sabacriber,  of  the  District  of  Colombia,  has  ob- 
tahwd  from  tbe  Bntneme  Ck>iirt  of  the  District  of  Columbia, 
boUinir  a  Special  Term  for  Orphans*  Court  business, 
U^rs  TMamentaiy  on  the  personal  esUte  of  HENBY 
K.  FULTON,  late  of  the  Dtotriet  of  Columbia,  deceased. 

AB  persona  havinff  claims  against  the  said  deceased  are 
Mrebywaniad  to  ei^bit  the  same,  with  the  vouchers  there- 
of the  snbaoriber.  on  or  before  the  18th  day  of  January 
Mxt :  th^  mmj  otherwise  by  law  be  excluded  from  all 
beaedt  of  the  nOd  estate. 

QiTen  under  mj  hand  this  18th  day  of  Januaij,  1892. 
^     .  LAURA  B.  FULTON, 

4  Cbapin  Brown,  Proctor.  1614  Park  St. 

Mount  Pleasant,  Washington,  D.  C. 


SeCOBID    IMSHRTIOM. 


His  i«  to  eiye  H otioe 

That  the  sabacriber,  of  the  District  of  Columbia,  has  ob- 
tained ftom  the  Supreme  Court  of  the  District  of  Columbia, 
holdhu:  a  Special  Term  for  Orphan*s  Court  Business,  Letters 
of  Administration  on  the  personal  -estate  of  JAMES 
McVULLIN.  late  of  the  District  of  Columbia,  deceased. 

AH  persona  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, (o  the  sabecriber,  on  or  before  the  16th  day  of  January 
pext;  thffir  may  otherwise  by  hiw  be  excluded  from  aU 
benefit  of  the  said  estate. 

GSven  under  niy  hand  this  16th  day  of  January,  1882. 

GEOBOB  J.  BOND, 
S  James  P.  HcCrellis.  Proctor.  623  F  St.  n.  w. 


Cegol  Notues. 


ThU  ii  to  ttire  H otioe 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of 
CotamMa,  holding  a  Special  Term  for  Orphans*  Court 
bosiness.  Letters  Testamentary  on  the  personal  estate  of 
SHADBACH  NUGENT,  late  of  the  DUtrict  of  Cctambia, 


All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  sabecriber,  on  or  before  the  9th  day  of  January 
next:  thnr  mar  otherwise  by  law  be  excluded  ft^m  all 
benefit  of  Uie  nud  estate. 

Oivan  under  my  hand  this  9th  day  of  January,  1892. 
GEO.  W.  LINKINS* 
S  19th  and  H  Sts.  n.  w. 


ThU  is  to  61t6  Ifotioe 

That  Uie  subscriber,  of  the  District  of  Columbia,  has 
obtained  ftt>m  the  Supreme  Court  of  the  District  of 
Cohmkbia,  holding  a  Special  Term  for  Orphans'  Court 
bostnesi.  Letters  of  Administration  on  the  personal  estate 
of  KABT  HICKEY,  late  of  the  Distnct  of  Columbia,  de- 


All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, (o  the  sabecriber,  on  or  before  the  18th  day  of  January 
next;  they  may  otherwise  by  law  be  excluded  frt>m  all 
benefit  of  the  said  estate. 

Given  uxider  my  hand  this  18th  day  of  January,  1892. 
""       T  HICKEY. 


S  FUmore  Beall,  ProoCor. 


MAtoABBT 

100  F  St.  n. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

Januaiy  15th,  1892. 

In  the  matter  of  the  Estate  of  PATBICK  CONNELLY, 
late  of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  of  Administration,  c.t.a.,  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by.  Catherine 
Connelly. 

All  persons  interested  are  hereby  notified  to  appear  in  tbii 
Court  on  Friday,  the  12th  day  of  February,  next,  at  1 
o'clock  p.  m.,  to  show  cause  why  the  said  Will  should  noi  be 

8 roved  and  admitted  to  Probate  and  Letters  of  Adminlstrar 
on,  c.t.a..  on  the  Estate  of  the  said  deceased  should  not 
issue  as  prayed. 

Provided  a  copy  of  this  order  b^  published  once  a  week 
for  three    weeks    in    the   Washington     Law    Beporter 
previous  to  the  said  day. 
By  the  Court.  A.  B.  HAGNEB.  Justice. 

Test*  L.  P   WBIOHT 

Blister  of  Wills  for  the  District  of  Columbia. 
8    Ernest  L.  Schmidt,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  20th  day  of  January,  1882. 

J.  H/Mriaant      ) 

vs.  V  No,  18,596.    Equity  Docket  88. 

liaacS.  Lyons  at  aLl 

On  motion  of  the  complainants,  by  BIr.  O.  H.  Budlong 
his  soUc^r,  it  is  ordered  &at  the  defendant,  JOHN  MEBE 
DITH,  cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  dayf*  after  this  day ;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  a  sale  for  parpoHes  of  partition  of 
pert  of  lot  No.  20.  section  8  of  Barry  Fsurm,  in  the  District  of 
Columbia. 

This  notice  to  be  inserted  once  a  week  for  each  of  three 
■wccsMiiie  weeks  in  the  Washington  Law  Beporter  and 
the  Evening  Star. 

Bythe  Court.  A.  B.  HAGNBB,  Justice.  Ac. 

Tms  copy.    Test :  J.  B.  Toung,  Clerk,  Ac. 

8  By  L.  P.  WiUiams,  Asst  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  20th  day  of  January,  1882. 
Bsrtow  L.  Wslker  end  wNt ) 

vs.  >^  No.  18,829.    Equity  Docket  88. 

Afverdi  Osbum  el  si.     } 

On  motion  of  the  complainants,  by  Leo  Simmons,  their 
solicitor,  it  is  ordered  that  the  defendants,  ALVEBDA  OS- 
BUBN,  GBACE  OSBUBN,  MASON  OSBUBN,  DECATUB 
OSBUBN  and  BICHABD  OSBUBN.  cause  their  appearance 
to  l>e  entered  herein  on  or  before  the  first  rule^ay  occurring 
forty  days  after  this  day;  otherwise  the  cause  will  be  pro- 
ceeded-with  as  in  case  of  deflsult. 

The  object  of  this  suit  is  to  obtain  a  decree  for  sale,  to 
make  partition  of  the  property  described  in  the  bill  in  this 
cause,  of  which  John  Young  died  seised  in  Washington 
City. 

By  the  Court.  A.  B.  HAGNEB,  Justice,  Ac. 

True  copy.    Test :  J.  B.  Toung,  Cleric,  Ac. 

8  By  L.  P.  Williams,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  D  STRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

January  16th,  1892. 

In  the  matter  of  the  Estate  of  CABL  L.  WINDHOLZ, 
late  of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  I^etters  Testamentary  on  the  Estate  of  the 
said  deceased  has  this  day  been  made  by  William  A. 
Bues. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Fridav,  the  12th  day  of  Februanr  next,  at  one 
(1)  o'clock  p,  m.,  to  snow  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should 
not  issue  ss  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  RBPOBTBBand  Wash- 
ington Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNEB,  Justice. 

Test:  L.  P.WRIGHT, 

Begister  of  Wills  for  the  District  of  Columbia. 
8    No.  4773.  *  Admn.  Doc.  17.    Chapin  Brown,  Proctor. 

THIRD    IM9HRTIOM. 


This  Is  to  Glre  Notice 


That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ftx>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Cpurt  Business,  Letters 
Testamentary  on  the  personal  estate  of  PATRICK  J. 
MURPHY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havinff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  dav  of  January 
next;  they  may  otherwise  by'  law  be  excluded  firoro  all 
benefit  of  the  said  estate. 

Given  imder  our  hand  this  11th  day  of  January,  1892. 
8.  B.  BOND. 
2    8.  B.  Bond,  Proctor.  CHABLE8  W.  HANDY. 

881  4^  Bt.  n.  w. 


Digitized  by 


Google 


64 


THE  WASHINGTON  LAW  BEPOKTER. 


Vol.  XX 


Cegal  Notiree. 


No.  82,318. 
At  Law.    Docket  — 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  12th  day  of  January,  1882. 

Mattliew  Semple,  and  Robert  A.  Semple, 
trading  at  Semple  &  Co..  plaintiffs, 

JobW.  McAfee,  JohnQ.  McAfee,  and 
Harry  C.  McAfee,  trading  at  McAfee  & 
Bros.,  defendants. 

On  motion  of  the  plaintiff,  by  Messrs.  Gordon  A  Gordon* 
their  Bolieitors,  it  is  ordered  that  the  defendants,  JOB  W 
McAFBE,  JOHN  Q.  MoAPEE.  and  HABRY  C.  MoAFEE* 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule  day  occurring  forty  days  after  this  dav ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of^  default. 

The  object  of  this  suit  is  to  condemn  certain  credits  of 
defendant's  heretofore  attached  in  this  cause. 

By  the  Court.  M.  V.  MONTGOMERY,  Justice.  Ac. 

True  copy.    Test :  J.  R.  Young.  Clerk,  &c. 

2  By  H.  W.  Hodges.  Asst.  Clerk. 


Cegal  Notice0. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Oeorge  E.  Emmont  1 

vs.  V  In  Equity.    No.  18,619. 

Motet  Kelley  et  at.  I 

On  motion  of  the  complainant,  by  Messrs.  Padgett  & 
Forrest,  his  attorneys,  it  Is  this  9th  day  of  January,  1892, 
ordered  that  the  ciefendant,  Charles  E.  Prentiss,  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of^default. 

The  obieot  of  this  suit  is  to  substitute  a  trustee  in  the 

8 lace  and  stead  of  Charles  E.  Prentiss,  named  as  trustee  in 
\ie  certain  deed  of  trust  in  the  bill  of  complaint  set  out. 
By  the  Court.  A.  B.  HAQNER,  Justice. 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

2  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 
January  9th,  1892. 

In  the  case  of  Charles  M.  Matthews.  Executor  of  ACHSAH 
C.  DAVIS,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  court,  appointed  Friday,  the  6th  day  of 
February,  A.  D.  1892,  at  1  o'clock  p.  m.,  for  making  payment 
and  distribution  under  the  court's  direction  and  control ; 
When  and  where  all  creditors  and  persons  entitled  to  distrib- 
utive shares  (or  legacies)  or  a  residue,  are  hereby  notified  to 
attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  clain^s  against  the  estate  properly  vouched; 
otherwise  the  said  Executor  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  l^aw  Reporter  previous 
to  the  said  day. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  Dibtrict  of  Columbia. 
2    No.  4200.    Ad.  Doc.  16.    Henry  8.  Matthews,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
January  13th,  1892. 

In  the  case  of  Frank  M.  Parker,  Administrator  of  the 
estate  of  MARY  E.  PARKER,  deceased,  the  Administrator 
aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  12th  day  of  February.  A.  D.  1892,  at  11  o'clock  a. 
m.,  for  making  pajrment  and  distribution  under  the  Court's 
direction  and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a 
residue,  are  hereby  notified  to  attend  in  person  or  by  agent 
or  attorney  dulv  authorized,  with  their  claims  against  the 
estate  properly  vouched ;  otherwise  the  Administrator  will 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Teat:  L.P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
2   No.  4287.    Ad.  Doc.  16.    ^^lliam  Twombly,  Proctor. 


This  Is  to  eire  Hotioe 

That  the  subscriber,  of  the  District  of  Colombia,  has  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  Colombia, 
holding  a  Special  Term  for  Orphans*  Coort  bosiness.  Letters 
Testamentary  on  the  personal  estate  of  MARY  HELEN 
CHURCHILL  BAIRD,  late  of  the  District  of  Colombia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vooohefs  thara- 
of,  to  the  subscriber,  on  or  before  the  9th  day  of  Janoair 
next:  they  may  otherwise  by  law  be  excloaed  flrom  aU 
benefit  of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  Jannanr,  1892. 

LILY  HUNTER  BAIBD, 
2    R.  E.  Pairo,  Proctor.  1446  Massachusetts  Ave.  n.  w. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Coort  Bosinew. 
Janoary  9th,  1893. 

In  the  case  of  Henry  Wise  Qimiett  and  Samoel  P.  Ball, 
Executors  of  ANNA  M.  C.  SMITH,  deceased,  the  Bxeootors 
aforesaid  have,  with  the  approval  of  the  Coort,  appointed 
Friday,  the  12th  day  of  Febroarv,  A.  D.  1892,  at  11  oVflook,  a. 
m.,  for  making  payment  and  distribotion  onder  the  Ooart*8 
direction  and  control :  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a 
residue,  are  hereby  notified  to  attend  in  person  or  by 
agent  or  attorney  doly  authorized,  with  their  (daims 
against  the  estate  properly  vouched;  otherwise  the 
Executors  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  poblished  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and  in 
the  Evening  Star  previous  to  said  day.  

Teal :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  Dlstriot  of  Colombia. 
2    No.  4198.    Ad.  Doc.  16.    Randall  Hagner,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

Holding  a  Special  Term  for  Orphans*  Coort  Bosinees. 

Janoary  8th,  1802. 

In  the  case  of  Gtenevieve  T.  Yager,  Administratrix,  ct.a.ol 
BERTRAND  S.  A8HBY,  deceas^  the  Administratrix  c.tA. 
aforesaid  has,  with  the  approval  of  the  Coort,  aimointed 
Friday,  the  12th  day  of  February,  A.  D.  1892,  at  11  o^lock  a. 
m  ,  for  making  pajrment  and  distribution  onder  the  Coort*8 
direction  and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  reslo 
due,  are  hereby  notified  to  attend  in  person  or  by  agent  or 
attorney  doly  aothorized,  with  their  claims  against  the  estate 
properly  vouched:  otherwise  the  Administratrix c.t.a.  will 
take  the  benefit  oi  the  law  against  them. 

Provided  a  copy  of  ttus  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  LawRu>obtbb  and  in 
the  Evening  Star,  of  Wasl^ington,  D.  C.  previous  to  the 
said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Colombia. 
2    No.  3898.    Ad.  Doc.  16.    Edwards  A  Barnard,  Proctors. 

FOURTH    IMSHRTIOlf. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  qt  Janoary,  1892. 
The  Washington  Loan  and  Trust  Co. ) 

vs.  (No.  18,588.    Eq.  DOC88. 

Thomas  V.  Hammond  et  al.        7 

On  motion  of  the  plaintiff,  by  Mr.  John  B.  Lamer,  its 
solicitors,  it  is  ordered  that  the  defendants,  WILLIAM 
McCALLUM,  AGNES  McCALLUM.  and  the  onknown 
heirs  of  ANDREW  McCALLUM,  deceased,  caose  their  ap- 
pearance to  be  entered  herein  on  or  before  the  first  role-day 
occurring  forty  dajrs  after  this  day:  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  defkolt. 

The  object  of  this  suit  is  to  declare  a  certain  deed  in  fee 
simple  to  part  of  lot  87  in  Susan  E.  Cunningham*s  sobdivi- 
sion  of  lots  in  sqoare  99,  Washington,  I>.  C,  firom  the 
said  defendant  Hammond  to  said  Andrew  MoGallom,  de- 
ceased, a  mortgage,  and  for  sale  of  said  property  for  pay- 
ment tnereof. 

Said  notice  to  be  poblished  once  a  week  for  each  of 
foor  successive  weeks  in  The  Washington  Law  Reporter  and 
The  Evening  Star  and  New  York  Herald. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

Troe  copy.    Test :  J.  R.  Yoong,  Clerk,  Ac 

l~4t.  By  M.  A.  Clanqy,  Asst  Oerk. 

[nied  Janoary  6, 1892.   J.  B.  Yoong,  Clerk.] 
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A  BBBOLUTiON  was  offered  at  the  last 
meetmg  of  the  Bar  Association  recom- 
mending the  court  in  General  Term  to  so 
amend  the  13th  Bole  of  Court  as  to  make 
the  sonunons  in  law  causes  returnable 
twenty  dajrs  after  the  service  of  the  writ  ex 
dusive  of  the  day  of  service,  instead  of  as 
DOW  twenty  days  after  the  next  return  day. 
The  consideration  of  the  resolution  went  over 
to  the  next  quarterly  meeting,  owing  to  the 
lateness  of  the  hour,  although  there  is  little 
doubt  that  the  sense  of  the  Association  was 
largely,  if  not  unanimously,  in  flavor  of  its 
adoption.  Indeed,  the  entire  bar,  so  far 
as  we  have  heard  any  expression  of  opin- 
ion upon  the  subject,  is  of  the  same  view. 
Thepower  of  thecourtto  so  amend  the  Rule 
can  hardly  be  questioned.  Even  if  not  au- 
thorized by  the  organic  act,  which  gives  the 
court  power  to  amend  its  rules,  it  would  be 
warranted  by  the  amended  Act  of  Congress 
relating  to  jury  service.  Indeed,  no  statu- 
tory power  is  needed  in  such  a  case.  The 
common  law  power  of  courts  over  its  process 
and  modes  of  procedure  is  amply  sufficient 
not  only  to  regulate  the  time  at  which  its 
writs  are  returnable,  but  the  forms  of  the 
writs  as  well.  (1  Black.,  522.)  Moreover, 
the  court  in  General  Term  has  itself  made  a 
very  recent  precedent  for  the  change  by 
its  order  altering  the  time  of  return  of  pro- 
0668  in  Equity,  which  was  formerly,  under 
Bole  8,  returnable  in  twenty  days,  but  is 
oow  returnable  in  ten  days.  As  to  the  pro- 
priety of  the  change  there  would  seem  to  be 
00 room  for  discussion.  Under  the  Kule  as 
it  now  exists,  the  practical  result  is  that  the 


time  of  return  varies  from  twenty  to  fifty 
days,  according  to  the  time  of  the  service 
of  the  writ  upon  the  defendant,  an  ine- 
quality which,  aside  from  its  manifest  in- 
justice to  litigants,  brings  about  the  great- 
est inconvenience  to  the  clerk's  and  the 
marshal's  ottice  by  crowding  all  returns  to 
writs  of  summons  into  one  day.  We  have 
never  heard  of  any  reason  for  the  existence 
of  the  present  system  except  that  what  was 
good  enough  for  our  grandfathers  and  great- 
grandfathers ought  to  be  good  enough  for 
us — ^a  sentiment  peculiarly  a  legal  one,  but 
which  has  ever  blocked  the  way  of  progress, 
especially  to  law  reforms. 

An  Interesting  decision  on  the  law  of  ad- 
verse possession  as  applied  to  the  public 
streets  of  a  municipality  is  afforded  by  the 
the  case  of  Meyer  v.  Graham,  recently  de- 
cided by  the  Supreme  Court  of  Nebraska, 
(Dec.  8th,  1891),  where  it  was  held  that 
when  a  pereon  has  been  in  the  actual,  visi- 
ble, exclusive  and  uninterrupted  possession 
of  a  portion  of  a  street  under  a  claim  of 
right  for  the  statutory  period  of  limitations, 
the  title  thereto  vests  absolutely  in  such 
occupant.  The  authorities  upon  this  ques- 
tion, BH  shown  by  the  court  in  its  opinion, 
are  conflicting.  In  the  courts  of  last  re. 
sort  of  California,  Pennsylvania,  New  York, 
New  Jersey,  Rhode  Island  and  Louisiana, 
it  is  held  that  the  doctrine  of  adverse  pos- 
session of  realty  has  no  application  against 
munieii)al  corporations.  On  the  other 
hand,  the  courts  have  held  to  the  contrary 
doctiine  in  Ohio,  North  Carolina,  Ken- 
tucky, Texas,  Missouri,  Illinois,  Virginia, 
Iowa,  Arkansas,  Mississippi,  West  Vir- 
ginia, and  New  Hampshire.  The  court,  in 
rendering  its  decision,  quotes  its  language 
in  a  former  case  (Shock  v.  Falls  City,  148 
N.  W.  Rep.,  468),  as  follows: 

"If  the  private  citizen  at  any  time  encroach 
with  his  buildings  and  inclosures  upon  the  pub> 
lie  streets,  the  mnnicipal  authorities  should,  in 
the  exercise  of  proper  vigilance  and  of  their 
undoubted  authority,  interfere,  by  the  legal 
means  provided  in  their  charter,  to  prevent  such 
encroachment  in  due  time,  and  thus  preserve  for 
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the  public  use  the  squares,  streets  and  alleys  of 
the  town  in  their  original  dimensions ;  but  if  a 
private  individual  or  citizen  has  been  permitted 
to  remain  In  the  continual,  adverse,  actual  pos- 
seesion  of  public  ground,  or  of  a  public  street, 
oi  of  a  part  of  a  street,  as  embraced  within  his 
indosure,  or  covered  by  his  dwelling  or  other 
buildings,  for  a  period  of  twenty  years  or  more, 
without  interruption,  such  citizen  will  be  vested 
thereby  with  the  complete  title  to  the  ground 
so  actually  occupied  by  him  ;  and  the  title  thus 
perfected  by  time   will   be  just  as  available 
against  a  municipal  corporation  as  it  would  be 
against  an  individual,  whose   elder  title  and 
right  of  entry  may  be  barred  by  a  continued  ad- 
verse possession  for  twenty  years  of  his  land." 
In  City  of  Wheeling  v.  Campbell,  supra,  that 
court,  after  a  complete  and  critical  riview  of  the 
oonflieting  authorities,  in  the  opinion  says:  "We 
see  to  reason   why  a  municipal  corporation 
should  not  be  held  to  the  same  degree  of  dili- 
gence in  guarding  their  streets  and  squares 
firom  encroachments  as   natural  persons   are 
in  protecting  their  property  from  the  adverse 
possession  of  others.    We  de  see  great  reason 
why  no  time  should  bar  the  sovereign  power, 
because  the  officers  of  the  sovereign,  whether 
king  or  State,  have  such  various  and  onerous 
duties  to  perform  that  the  rights  of  the  sover- 
eign may  be  neglected;  and  all  the  people  of  the 
kingdom  or  State  are  interested  in  having  the 
rights  of  the  sovereign  preserved  intact,  and  not 
subject  to  be  impaired  or  lost  by  the  neglect  of 
officers.    But  the  same  reason  does  not  apply  to 
a  municipal  corporation.    A  city  or  town  is  a 
compact  community,  with  its  city  or  town  coun- 
cil, its  conmiittee  on  streets  and  alleys,  and  its 
street  commissioners,  whose  special  duty  it  is  to 
see  that  the  streets,  squares  and  alleys  are  kept 
in  proper  order,  and  tree  from  obstructions  or 
encroachments.    And  if,  with  all  this  machinery 
and  power,  confined  to  so  narrow  a  compass, 
and  the  interests  of  the  corporation  to  exercise 
it,  the  city  authorities  permit  an  individual  to 
encroach  upon  the  streets,  alleys  or  squares  of 
the  dty,  and  hold,  enjoy  and  occupy  the  same, 
claiming  them  as  his  own  under  his  title,  with- 
out interruption  or  disturbance  in  that  right,  for 
the  period  prescribed  in  the  Statute  of  Limita- 
tions, the  city  not  only  does,  but,  we  think,  ac- 
cording to  reason  as  well  as  authority,  ought  to 
lose  all  right  thereto."  Upon  a  careftil  consider- 
ation of  the  question  we  are  satisfied,  upon  prin- 
ciple as  well  as  authority,  that  adverse  posses- 
sion by  an  abutting  lot  owner  of  a  portion  of  a 
street  in  a  city  for  the  statutory  period  of  limi- 
tations will  give  a  complete  title  thereto  to  the 
oooapant" 


Supreme  Court  of  the  District  of  Columbia. 

In  General  Term. 

THE  STATE  OF  ARKANSAS,  Use  of  County 
OP  Faulkner, 

V. 

THOMAS  M.  BO  WEN  ET  AL. 

1.  The  constitutional  provision   respectinR  the  faith  and 

credit  to  be  given  judgmenU  of  the  court*  of  other 
States  does  not  apply  to  judginents  founded  upon  the 
penal  laws,  or  laws  relating  exclusively  to  the  collection 
of  the  revenues  of  the  State  wherein  it  is  rendered. 

2.  In  an  action  upon  a  judgment  of  another  State  the  court 

may  go  behind  the  judgment,  not  for  the  purpoM  of  de- 
termining the  merits  of  the  cose,  but  to  ascertain 
whether  it  is  such  a  judgment  as  it  is  authorired  to  take 
cognizance  of  and  to  enforce  as  the  judgment  of  another 
State. 
At  Law.  No.  26,874.  Decided  December  16. 1891. 
The  Chirf  Ju3TICB  and  Justices  Cox  and  Jambs  siUing. 

Motion  for  a  new  trial  upon  a  bill  of  excep- 
tions in  an  action  upon  a  judgment  rendered  in 
another  State.    Judgment  reversed. 

Mr.  Jas.  M.  Johnston  for  plaintiflF. 

Messrs.  J.  P.  Jones  and  R.  A.  Howard  fbr 
defendant. 

Chief  Justice  Bingham  delivered  the  opinion 
of  the  Court: 

This  is  an  action  upon  a  judgment  rendered 
in  Faulkner  County,  in  the  State  of  Arkansas, 
against  the  defendant,  Thomas  M.  Bowen  and 
others.  It  is  alleged  in  the  declaration  to  have 
been  recovered  by  the  plaintiff  against  the  de- 
fendant on  the  2d  day  of  August,  1876,  for  the 
sum  of  16,621.48,  and  interest  thereon  at  the 
rate  of  50  per  cent,  per  annum  until  paid. 
It  is  averred  in  the  declaration  that  the  State  of 
Arkansas  now  brings  the  action  instead  of  the 
County  of  Faulkner,  because  by  an  act  of  the 
legislature  of  the  State  of  Arkansas  the  county 
of  Faulkner  was  dissolved,  and  the  statute  ftir- 
ther  provided  that  all  rights  of  action  that  the 
county  of  Faulkner  had  at  the  time  of  such  dis- 
solution should  be  prosecuted  by  the  State  of 
Arkansas  for  the  use  of  Faulkner  County. 

The  defendant,  Bowen,  pleads— 

1.  Nul  tiel  record. 

2.  That  the  said  alleged  cause  of  action  did 
not  accrue  within  three  years  next  preceding 
the  bringing  of  this  suit. 

3.  That  at  the  time  of  said  alleged  recovery  of 
judgment  the  defendant  was  not,  and  for  sev- 
eral years  theretofore  had  not  been,  a  resident 
of  the  State  of  Arkansas,  but  was  then,  and  for 
several  years  prior  thereto,  had  be^i,  and  still 
is,  a  citizen  of  the  State  of  Colorado,  and  that 
the  defendant  was  not  at  any  time  between  the 
commencement  of  the  proceedings  in  which 
said  alleged  recovery  was  had,  and  the  dttte 
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ttoeo^  to  wit,  the  2d  day  of  Augost,  A.  D. 
1875,  within  the  jarisdiction  of  said  coanty  court 
of  the  county  of  Faulkner,  in  the  State  of 
Aikansaa,  and  that  he  had  no  legal  notice  of  the 
pending  of  said  proceedings  by  service  of  pro- 
cess or  otherwise,  and  that  he  did  not  at  any 
time  during  the  pendency  of  said  proceedings, 
either  before  or  after  the  date  of  said  alleged 
recovery,  voluntarily  appear  and  subject  him- 
eelf  to  the  jurisdiction  of  said  court,  nor  did  he 
authorize,  empower,  direct  or  permit,  either  di- 
recUj  or  indirectly,  any  agent,  attorney,  conn- 
adlor  or  other  person  whatsoever,  to  appear  for 
him  in  the  said  procceedings  pending  in  the 
said  county  court  of  Faulkner  County,  or  to 
represent  him  im  said  matter,  or  in  anything 
connected  therewith,  in  any  manner  whatso- 
ever. 

On  the  trial  of  the  case  a  verdict  was  ren- 
dered for  the  plaintiff,  and  a  motion  for  a  new 
trial  made  by  the  defendant,  urging  a  number 
of  reasons  for  the  reversal  of  the  judgment  ren- 
dered upon  the  verdict  of  the  jury  and  the 
granting  of  a  new  trial.  In  the  course  of  the 
hearing,  and  after  the  testimony  was  all  given 
to  the  jory,  a  motion  was  made  by  the  counsel 
for  the  defendant  to  take  the  case  from  the  jury 
and  that  the  jury  should  be  directed  to  return 
a  verdict  for  the  defendant  This  was  over- 
ruled, and  the  court  charged  the  jury  that  the 
judgment  of  the  Faulkner  County  court  against 
Bowen  was  conclusive  as  to  his  indebtedness  to 
Faulkner  County,  and  entitled  the  plaintiff  to 
recover,  unless  the  jury  were  satisfied  that  the 
attorney,  Whipple,  had  no  authority  to  appear 
for  Bowen.  Exception  was  taken  to  this  charge. 

It  appears  upon  the  &ce  of  this  record,  and 
especially  by  the  transcript  of  the  proceedings 
in  the  State  of  Arkansas,  that  the  foundation 
of  the  original  suit  was  a  collector's  bond  given 
by  one  Benton  Turner,  a  collector,  with  the 
defendant  and  several  others  as  sureties,  for 
the  faithftil  performance  of  his  duty  as  collector 
of  taxes,  in  the  county  of  Faulkner,  State  of 
Arkansas.  It  is  alleged  in  the  declaration  filed 
in  the  suit  in  Arkansas,  that  Turner  was  in- 
debted in  a  certain  sum  to  the  county  of  Faulk- 
ner for  the  amount  of  taxes  collected  by  him 
M  such  collector  and  not  accounted  for.  It  is 
forther  shown  by  this  record  that  not  only  was 
the  original  suit  for  this,  but  in  the  rendition  of 
the  judgment,  pursuant  to  the  provisions  of 
the  statute  of  Arkansas,  there  was  included  a 
penalty  of  25  per  cent,  on  the  amount  so  found 
to  be  due  ftom  him  as  collector. 

The  question  arises,  whether,  under  such  cir- 
cumstances, this  oourt  should,  by  virtue  of  the 


laws  of  the  United  States  or  any  ocnnity  that 
prevails  between  the  States  of  this  Union,  en- 
tertain jurisdiction  of  this  action.  It  has  been 
very  well  settled  that  one  State  will  not  take 
cognizance  of  or  enforce  the  judgment  of  an- 
other State  where  such  judgment  is  founded 
upon  the  penal  laws,  or  laws  relatog  exclu- 
sively to  the  collection  of  the  revenues  of  the 
State  wherein  it  is  rendered.  Such  laws  relat- 
ing to  the  domestic  economy  of  the  State,  and 
the  management  of  its  domestic  affairs,  are  to 
be  enforced  directly  by  the  courts  of  the  State 
which  enacts  the  laws,  and  not  by  the  courts  of 
other  jurisdictions.  This  rule  prevails  under 
the  international  law  between  nations,  and  it 
has  been  held  repeatedly  that  it  prevails  in  the 
United  States  as  between  the  States,  and  is  not 
within  the  provision  of  the  Constitution  of  the 
United  States  which  provides  '^That  the  judg- 
ments of  the  courts  of  any  State  are  to  have 
such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  they  have  by 
law  or  usage  in  the  State  in  which  th^  were 
rendered."  This  does  not  relate  to  aoMons  to 
recover  penalties  and  fines,  nor  to  actions  au- 
thorized by  statutes  relating  directly  to  the 
collection  of  the  revenues  of  a  State,  or  the  en- 
forcement of  fines,  penalties  and  forfeitures  for 
non-compliance  with  or  violations  of  such  stat> 
utee. 

We  find  this  principle  dearly  laid  down  in 
the  case  of  the  State  of  Wisoonsin  v.  The  Peli- 
can Insurance  Co.  of  New  Orleans,  reported  in 
127  U.  S.,  pages  289,  291,  292  and  298.  It  was 
said  by  Justice  Gray,  in  delivering  the  opinion 
of  the  court :  "  By  the  law  of  England  and  of 
the  United  States,  the  penal  laws  of  a  country 
do  not  reach  beyond  its  own  territory,  exoept 
when  extended  by  express  treaty  or  statute  to 
offenses  committed  abroad  by  its  own  citizens ; 
and  they  must  be  administered  in  its  own 
courts  only,  and  cannot  be  enforced  by  the 
courts  of  another  country."  Wheat,  Intemat. 
L.  8th  ed.,  Sees.  113,  121. 

**  Chief  Justice  Marshall  stated  the  rule  in  the 
most  condensed  form,  as  an  incontrovertible 
maxim.  *  The  courts  of  no  country  execute  the 
penal  laws  of  another.' " 

**  The  rule  that  thecourts  of  nocountry  execute 
the  penal  laws  of  another  applies  not  only  to 
prosecutions  and  sentences  for  crimes  and  mis- 
demeanors, but  to  all  suits  in  fovor  of  the  State 
for  the  recovery  of  pecuniary  penalties  for  any 
violation  of  statutes  for  the  protection  of  its 
revenue,  or  other  municipal  laws,  and  to  all 
judgments  for  such  penalties.  If  this  were  not 
so,  all  that  would  be  necceEaiy  tQ  give  nbiqul 
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tons  effect  to  a  penal  law  woald  be  to  put  the 
claim  for  a  penalty  into  the  shape  of  a  judg- 
ment" Whart  Confl.  L.,  Sec.  833;  Westlake, 
Intemat.  L.,  1st  ed.,  Sec.  388  ;  Piggott,  Foreign 
Judg.,  209,  210. 

"The  application  of  the  rule  to  the  courts  of 
the  several  States  and  of  the  United  States  is 
not  affected  by  the  provisions  of  the  Constitu- 
tion and  of  the  Act  of  Congress,  by  which  the 
Judgments  of  the  courts  of  any  State  are  to 
have  such  faith  and  credit  g^ven  to  them  in  every 
court  within  the  United  States  as  they  have  by. 
law  or  usage  in  the  State  in  which  they  were 
rendered."  Const.,  Art.  4,  Sec.  1 ;  Act  May  26, 
1790,  Chap.  11,  1  Stat,  at  L.,  122,  Rev.  Stat,  Sec. 
905. 

"  Those  provisions  establish  a  rule  of  evidence 
rather  than  of  jurisdiction.  While  they  make 
the  record  of  a  judgment,  rendered  after  due 
notice  in  one  State,  conclusive  evidence  in  the 
courts  of  another  State,  or  of  the  United  States, 
of  the  matter  adjudged,  they  do  not  affect  the 
Jurisdiction,  either  of  the  court  in  which  the 
Judgment  is  rendered,  or  of  the  court  in  which 
it  is  offered  in  evidence.  Judgements  recovered 
in  one  State  of  the  Union,  when  proved  in  the 
courts  of  another  government,  whether  state 
or  national,  within  the  United  States,  differ 
flrom  judgments  recovered  in  a  foreign  country 
in  no  other  respect  than  in  not  being  re-exam- 
inable  on  their  merits,  nor  impeachable  for  fraud 
in  obtaining  them,  if  rendered  by  a  court 
having  jurisdiction  of  the  cause  and  of  the 
parties."    Hanley  v.  Donoghue,  116  U.  S.,  1,  4. 

**  The  essential  nature  and  real  foundation  of  a 
cause  of  action  are  not  changed  by  recovering 
Judgment  upon  it;  and  the  technical  rules, 
with  regard  to  the  original  claim  as  merged  in 
the  judgment,  and  the  judgment  as  implying  a 
promise  by  the  defendant  to  pay  it,  do  not  pre- 
clude a  court,  to  which  a  judgment  is  presented 
for  affirmative  action  (while  it  cannot  go  behind 
the  Judgment  for  the  purpose  of  examining  into 
the  validity  of  the  claim),  from  ascertaining 
whether  the  claim  is  really  one  of  such  a  nature 
that  the  court  is  authorized  to  enforce  it" 
Louisiana  v.  New  Orleans,  109  U.  S.,  285,  288, 
291,  (27 :  936-938)  Louisiana  v.  St  Martha's  Par- 
ish, 111  U.  S.,  716,  (28  :  574)  Chase  v.  Custis,  113 
U.  S.,  452,  464,  (28:  1038,  1042;)  Boynton  v. 
Ball,  121  U.  S.,  467,  466  (30 :   986,  986). 

"  From  the  first  organization  of  the  courts  of 
the  United  States,  nearly  a  century  ago,  it  has 
always  been  assumed  that  the  original  jurisdic- 
tion of  this  court  over  controversies  between  a 
State  and  citizens  of  another  State,  or  of  a  for- 
eign ooantry,  does  not  extend  to  a  suit  by  a 


State  to  recover  penalties  for  a  breach  of  her 
own  municipal  law.  This  is  shown  both  hy  the 
nature  of  the  cases  in  which  relief  has  been 
granted  or  sought,  and  by  acts  of  Congress  and 
opinions  of  this  court  more  directly  bearing 
upon  the  question." 

The  justice  then  proceeds  to  cite  and  analyze 
the  cases  which  have  been  decided  by  the  Su- 
preme Court  from  its  first  organization  to  the 
present  time  relating  to  this  subject 

It  clearly  appears  from  the  transcript  offered 
in  evidence,  and  which  was  admitted  against 
the  objection  of  the  defendant  that  the  judg- 
ment in  Arkansas  was  predicated  upon  a  botid 
given  by  an  alleged  collector  of  taxes  for  the 
county  of  Faulkner,  for  the  faithful  perform- 
ance of  his  duties,  and  that  it  related  strictly  to 
the  collection  of  taxes  in  that  county.     It  be- 
longs to  the  revenue  system  of  the  State  of 
Arkansas.    It  provided  for  heavy  penalties,  not 
only  included  in  the  judgment,  but  provided 
that  the  judgment  itself,  including  the  penalty 
of  25  per  cent,  bhould  have  an  added  percent- 
age of  50  per  cent  every  year  until  the  judg- 
ment should  be  paid.    The  amount  of  this  judg- 
ment at  the  present  time  under  the  laws  of 
Arkansas    would    be    in  the  neighborhood   of 
$30,000,   if  you  add  the  50  cent,   interest   pro- 
vided by  the  statute  of  Arkansas.    Under  the 
authorities  to  which  I  have  called  attention,  it 
is  entirely  clear  that  all  such  statutes  must  bo 
administered  by  the  courts  of  the  State  that 
enact  tliem;  and   that  even  the  original  c^use 
of  action  could  not  be  prosecuted  in  another 
State.    As  indicated  by  the  opinion  of  the  Su- 
preme Court  of  the  United  States,  to  which  I 
have  before  referred,  they  cannot  avoid  this  pro- 
vision of  law  by  first  obtaining  a  judgment  upon 
the  cause  of  action  in  the  courts  of  Arkansas, 
and  then  take     a  transcript  of  that  judgment 
to  another  jurisdiction,  and  ask  the  courts  of 
the  latter  to  receive  it   as  a  judgment  of  the 
former  jurisdiction.     But  the  courts  are  author- 
ized under  such  circumstances  when  besought 
to  enforce  the  judgment  of  another  State  to 
look  to  what  precedes  the  judgment,  not  for  the 
purpose  of  determining  anything  about  the  mer- 
its of  the  case,  but  to  determine  whether  or  not 
it  is  such  a  judgment  as  they  are  authorized  to 
take  cognizance  of  and  enforce  as  the  judgment 
of  another  State.    We  think  that  the  court  was 
in  error  in  instructing  the  jury  that  the  judg- 
ment of  Faulkner  County  court  against  Bowen 
was  conclusive  as  to  his  indebtedness  to  Faulk- 
ner County.    It  was  the  duty  of  the  court, 
upon  the  presentation  of  the  transcript,  and 
when  an  examination  of  it  disclosed  that  It 
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related  to  the  revenae  laws  of  the  State  of 
Aikansas,  and  that  it  included  large  penalties 
ttapart  of  the  Judgment  to  have  dismissed  the 
action,  and  to  have  said  that  this  court  could 
not  assume  the  power  to  enforce  suchajudg- 
meot 

The  judgment  below  will  be  reversed,  the  cause 
remanded  to  the  Circuit  Conrt,  with  direction  to 
enter  Judgment  for  the  defendant. 


Supreme  Court  of  Massachusetts. 

RICHARD  P.  HALLO  WELL,  AssiaNEB,  Etc., 
OP  Joseph  W.  Smith, 

V. 

BLACKSTONE  NATIONAL  BANK. 

1.  ▲  pledge  of  lecurities  as  c^Iateral  for  a  note  which  aa- 
Uiorues  their  sale  **  on  the  non-performance  **  of  the 
promtBe,  and  the  application  of  the  proceeds  to  pay  the 
note,  and  makes  the  snrplos  applicable  "  to  any  other 
note  or  claim  *'  held  by  the  pledgee  against  the  pledgon 
is  an  absolute  pledge  of  the  secnrities  for  such  other 
notes  or  claims,  the  right  to  enforce  which  does^not  de- 
pend on  non-payment  of  the  principal  note. 

1.  Pailiire  to  pay  the  whole  of  a  demand  note  when  de- 
manded, or  to  procure  the  extension  of  the  balance  aa  a 
tlBW  loan,  is  a  breach  of  an  agreement  to  pay  on  demand, 
within  the  meaning  of  a  provision  in  a  pledge  of  col- 
laleials  that  in  the  event  of  sach  breach  their  snrplofi* 
after  aatisiying  the  note,  may  be  applied  to  other  de. 
mands  against  the  maker ;  and  the  fact  that  the  holder 
ha<  agreed  not  to  press  the  demand  without  ftirther  no- 
tke  is  immaterial. 

t.  dsims  against  the  firm  of  which  the  maker  of  a  not«*  is  a 
member  are  included  in  a  provision  In  his  pledge  of  col* 
laterals  to  secure  the  note  that,  on  his  failnre  to  pay  it 
when  doe,  any  excess  of  the  collaterals  may  be  applied 
to  "any  other  note  or  claim  "  held  against  him  by  the 
pledgee. 

Decided  September  8, 1891. 

Report  Arom  the  Supreme  Judicial  Court  for 
Suffolk  County  (Field,  Ch.  J.,)  for  the  opinion  of 
the  fhll  court  of  a  suit  brought  to  redeem  cer- 
tain securities  which  had  been  pledged  by  com- 
I^ainant's  insolvent  assignor  to  defendant  as 
collateral  for  certain  of  his  ■  obligations.  Bill 
dismiased. 

Complainant's  assignor  executed  and  delivered 
toa  defendant  a  note,  of  which  the  follpwing  is 
a  copy : 
2500O  Dolls.  Boston,  Mass.,  Dec.  14,  ISSS. 

On  demand,  after  date,  with  interest  at 
per  cent.  I  promise  to  pay  to  the  Biackstone 
National  Bank  of  Boston,  or  order,  at  said  Bank 
Twenty-five  Thousandxinr  Dollars,  for  value  re- 
ceived, having  deposited  with  this  obliga- 
toi  as  Collateral  Security, 

149  Shares  Smith  &  Dove  Man'g  Co., 
200      "       Pacific  Guano  Co.,  with 

Mttoity  to  sell  the  same,  or  any  collaterals 


substituted  for  or  added  to  the  above,  without 
notice,  either  at  public  or  private  sale,  or  other- 
wise, at  the  option  of  the  said  Biackstone  Na- 
tional Bank,  on  the  non-performance  of  this 
promise,  said  bank  applying  the  net  proceeds  to 
the  payment  of  this' note,  and  accounting  to  me 
for  the  surplus,  if  any ;  and  it  is  hereby  agreed 
that  such  surplus,  or  any  excess  of  collaterals 
upon  this  note,  shall  be  applicable  to  any  other 
note  or  claim  against  me  held  by  said  bank. 
Should  the  market  value  of  any  security  pledged 
for  this  loan,  in  the  judgment  of  the  holder  or 
holders  hereof,  decline,  I  hereby  agree  to  de- 
posit on  demand  (which  may  be  made  by  a  no- 
tice in  writing,  sent  by  mail  or  otherwise  to  my 
residence  or  place  of  business)  additional  collat- 
eral, so  that  the  market  value  shall  always  be 
satisfactory  to  said  bank,  and  failing  to  deposit 
such  additional  security,  this  note  shall  be 
deemed  to  be  due  and  payable  forthwith,  any- 
thing herein  before  expressed  to  the  contrary 
notwithstanding,  and  the  holder  or  holders  may 
immediately  reimburse  themselves  by  the  sale 
of  the  security ;  and  it  is  hereby  agreed  that  the 
holder  or  holders  of  this  note,  or  any  person  in 
his  or  their  behalf,  may  purchase  at  any  such 
sale. 

Joseph  W.  Smith. 

[Indorsed  on  back]:  Waiving  demand  and 
notice. 

Geo.  W.  Dove. 

Jan.  3, 188&— Received  five  thousand  dollars. 

Jan.  6,  1SS9— Received  five  thousand  dollars. 

The  ftirther  facts  sufficiently  appear  in  the 
opinion. 

Justice  Holmes  delivered  the  opinion  of  the 
court: 

This  is  a  bill  to  redeem  certain  stock  given  by 
one  Smith,  the  plaintiff's  insolvent,  to  the  de- 
fendant as  collateral  security  for  a  loan  to  Smith. 
The  main  question  is  whether  the  defendant  can 
hold  the  stock  as  security  not  only  for  the  loan 
mentioned,  but  also  for  two  acceptances  of  a 
firm  of  which  Smith  was  a  member,  which  ao- 
ceptances  the  defendant  had  discounted  before 
the  date  of  the  loan  in  question.  The  note  given 
by  Smith  for  the  loan  authorizes  the  defendant 
to  sell  the  stock  *'  on  the  non-performance  of 
this  promise,  said  bitnk  applying  the  net  pro- 
ceeds to  the  payment  of  this  note  and  account- 
ing to  me  for  the  surplus,  if  any."  It  then  goes 
on,  and  these  are  the  important  words,  ''and  it 
is  hereby  agreed  that  such  surplus,  or  any  ex- 
cess of  collaterals  upon  this  note,  shall  be  appli- 
cable to  any  other  note  or  claim  against  me  held 
by  said  bank." 
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The  oonnsel  for  the  plaintiff  based  his  arKQ- 
ment  on  the  proposition  that  the  right  to  apply 
the  excess  of  collaterals  to  any  other  note  or 
claim  was  conditional  upon  Smith's  non-per- 
formance of  hip  promise.  We  think  itdoabti\il, 
at  least,  whether  that  is  the  true  construction  of 
the  words  which  we  have  quoted.  We  are  dis- 
posed to  read  the  agreement  as  an  absolute 
pledge  or  mortgage  of  the  securities  for  other 
notes  and  claims.  But  if  this  be  not  so  we  are 
of  opinion  that  Smith  did  not  perform  his  prom- 
ise within  the  meaning  of  the  note.  The  bank 
demanded  payment  of  Smith  on  January  3, 
1889,  and  he  made  partial  payments,  but  failed 
to  pay  the  residue  and  requested  the  bank  to 
make  the  balance  a  time  loan,  which  the  bank 
refhsed.  This  was  a  non-performance  of  his 
promise  by  Smith.  It  is  true  that  the  report 
states  that  it  was  understood  that  the  demand 
should  not  be  pressed  without  farther  notice. 
But  this  did  not  take  away  the  effect  of  the 
breach.  It  merely  called  on  the  bank  to  give 
notice  before  taking  farther  steps,  such  as  sell- 
ing the  security,  and  this  it  did.  We  neither 
construe  the  report  as  meaning,  nor  do  we  infer 
firom  it,  that  the  breach  of  Smith's  promise  by 
his  failure  to  pay  on  demand  was  waived  by  the 
bank.  On  January  3,  if  not  before,  the  bank's 
right  vested  to  apply  any  excess  of  collaterals 
upon  other  claims. 

The  question  remains  whether  the  bank  is  en- 
titled to  hold  the  security  for  the  bills,  which 
were  accepted  by  Smith's  firm  and  not  by  him 
individually.  It  cannot  be  denied  that  the  ac- 
ceptances were  ''claims  against  him,"  and  that 
the  words  used  in  his  note  were  broad  enough 
to  embrace  firm  acceptances  unless  there  is 
some  reason  in  the  contract^  the  circumstances, 
or  mercantile  practice,  to  give  them  a  narrower 
meaning.  Singer  Mfg.  Go.  v.  Allen,  122  Mass., 
467;  Chuck  v.  Freen,  Mood.  &  M.,  259. 

If  Smith  had  had  private  dealings  and  a  pri- 
vate account  with  the  bank  as  a  depositor,  and 
his  firm  also  had  had  dealings  and  an  account 
there,  and  Smith  had  given  security  in  the  terms 
of  his  note,  in  order  to  be  allowed  to  overdraw 
or  to  obtain  a  discount,  it  may  be  that  the  gen- 
erality of  the  language  would  be  restrained  to 
the  line  of  dealings  in  the  course  of  which  it  is 
used.  Ex  parte  McKenna  (City  Bank  Case),  8 
DeO.  F.  &  J.,  529.  See  Lindley,  Part,  5th  ed., 
119,  note. 

But  we  are  called  on  to  construe  a  printed 
form  used  by  the  bank  and  presented  by  it  for 
those  who  borrow  firom  it  to  sign.  The  ques- 
tion is,  what  is  the  reasonable  interpretation  of 
snoh  words  when  insisted  on  as  a  general  for- 


mula to  be  used  by  would-be  borrowers,  irre- 
spective of  any  special  course  of  business  of  the 
particular  person  who  signs  it,  which,  for  the 
matter  of  that,  there  does  not  appear  to  have 
been  in  this  case.  For  all  that  appears,  the  note 
mentioned  may  have  been  the  only  transaction 
that  ever  took  place  between  the  defendant  and 
the  plaintiff  alone.  The  printed  form,  it  may  be 
assumed,  would  have  been  used  by  the  bank 
equally  in  a  case  where  the  borrower  was  the 
principal  man  in  hia  firm  and  the  only  one 
known  to  the  bank,  was  borrowing  for  himself 
but  in  this  instance,  and  in  a  case  where  the 
borrower's  membership  in  a  firm  whose  notes 
the  bank  held  was  unknown.  This  being  so  in 
the  opinion  of  a  minority  of  the  court,  there  is 
no  sufficient  reason  for  not  giving  the  words 
their  ftill  legal  effect.  The  clause  pledging  the 
property  for  any  other  claim  against  the  debtor 
is  not  inserted  with  a  view  to  certain  specific 
debts,  but  as  a  drag-net  to  make  sure  that  what- 
ever comes  to  the  creditor's  hand  shall  be  held 
by  the  latter  until  its  claims  are  satisfied.  Corey 
on  Accounts  and  Lindley  on  Partnership  have 
made  it  popular  to  refer  to  a  mercantile  distinc- 
tion between  the  firm  and  its  members.  But  we 
have  no  doubt  that  our  merchants  are  perfectly 
aware  that  claims  against  their  firms  are  claims 
against  them,  and  when  a  merchant  gives  secur- 
ity for  any  claim  against  him,  and  there  is  noth- 
ing to  cut  down  the  literal  meaning  of  the  words 
he  must  be  taken  to  include  claims  against  him 
as  partner. 
Decree  accordingly.    BiU  dismiMed. 

Contracts  Not  to  be  Performed  "Within 
the  Tear. 

The  common  impression  seems  to  prevail  that 
if  a  contract  of  service  is  entered  into  verbally 
which  is  to  last  for  more  than  a  year,  no  valid 
relationship,  out  of  which  an  action  can  arise, 
exists  between  the  parties.  This  is  supi>osed  to 
be  the  doctrine  established  by  Britain  v.  Rossi- 
ter,  40  L.  T.  Rep.  N.  S.  240;  11  Q.  B.  Div.  123;  but 
when  that  case  is  looked  at  it  will  be  seen  that 
it  does  not  lay  down  anything  of  the  kind.  The 
plaintiff  entered  into  the  defendant's  service  for 
one  year.  The  final  arrahgement  was  made  on 
a  Saturday,  and  the  plaintiff  entered  upon  the 
defendant's  service  upon  the  following  Monday. 
The  plaintiff  remained  some  months  in  the  de- 
fendant's service,  and  was  then  dismissed  with 
a  three  months'  notice.  It  was  held  that  the  con- 
tract, being  one  not  to  be  performed  within  the 
year  and  unenforcible  because  not  in  writing,  no 
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otber  contract  could  be  implied  during  its  cur* 
rency  from  the  relations  between  the  parties. 

It  would  be  manifestly  absurd  to  say  that,  if  a 
service  is  commenced  by  a  parol  agreement, 
which  cannot  be  enforced  owing  to  the  Statute 
of  Frauds,  no  fresh  contract  can  be  implied  from 
a  continuance  of  the  relationship  created  by  that 
contract.  If  that  were  so,  it  would  follow  that, 
if  a  man  were  engaged  verbally  as  a  servant  for 
thirteen  months,  and  he  continued  in  the  em- 
ployment for  ten  years  at  an  annual  salary,  he 
oould  be  dismissed  without  notice,  simply  on  the 
BUggestion  that  no  action  could  be  brought  on 
the  original  contract  for  thirteen  months. 

All  lawyers  are  familiar  with  the  doctrine  of 
part  performance  to  take  a  case  out  of  the  stat- 
ute, and  they  know  what  efforts  have  been  made 
to  extent  this  doctrine  to  contracts,  other  than 
those  affecting  interests  in  land;  those  efforts 
have  been  hitherto  ansuccessfal,  but  the  view  of 
Uie  courts  on  this  head  of  law  does  not  prove  at 
all  that  a  fresh  contract  cannot  be  implied  i^m 
circumstances  arising  after  the  expiration  of  a 
contract  not  in  writing,  and  not  to  be  performed 
within  the  year.  We  should  say  that  this  is 
quite  plain  at  common  law,  but  it  is  abundantly 
clear  on  principles  of  equity.  Probably  few  have 
given  their  attention  to  what  is  said  by  Lord 
Selbome,  when  Lord  Ohancellor,  in  the  case  of 
Biadison  v.  Alderson,  49  L.  T.  Rep.  N.  S.  303;  8 
App.  Cas.  473,  which  points  to  an  equitable  ap- 
plication of  the  res  gestw. 

He  says:  "  It  is  not  arbitrary  or  unreasonable 
to  bold  that,  when  the  statute  says  that  no  ac- 
tion is  to  be  brought  to  charge  any  person  upon 
a  contract  concerning  land,  it  has  in  view  the 
simple  case  in  which  he  is  charged  upon  the  con- 
tract only  and  not  that  in  which  there  are 
equities  resulting  from  res  geata,  subsequent  to 
and  arising  out  of  the  contract.  So  long  as  the 
connection  of  those  res  gestw  with  the  alleged 
contract  does  not  depend  upon  mere  parol  testi- 
mony, but  is  reasonably  to  be  inferred  from  the 
res  gestsB  themselves,  justice  seems  to  require 
some  such  limitation  of  the  scope  of  the  statute, 
which  might  otherwise  interpose  an  obstacle 
even  to  the  rectification  of  material  errors,  how- 
ever clearly  proved,  in  an  executed  convey- 
ance founded  upon  an  unsigned  agreement. — 
The  Law  Times^  Eng, 

Oabnishment — Property  in  Hands  of  Benev- 
olent Association  Subject  to.— Money  paid  to 
the  treasurers  of  a  benevolent  association,  upon 
assessments,  who  are  bound  to  make  monthly 
retnms  <^  such  payments,  is  held  by  them  as 
trustees  for  the  association,  and  is  subject  to 
garnishment  as  its  property.  Supreme  Court  of 
Khode  Island,  Aug.  1,  1891,  Jepson  v.  Fraternal 
Allianoe,  23  AtL  Bep.,  15. 


Supreme  Court  of  Michigan. 


PEOPLE  OF  THE  STATE  OF  MICHIGAN. 


JOHN  JOHNSON,  Appellant. 

1.  Being  intoxicated  and  yelling  on  the  public  streets  of  a 

village  in  snch  a  manner  as  to  distnrb  the  good  order 
and  tranquility  is  a  breach  of  the  peace. 

2.  An  officer  has  no  authority  to  make  an  arrest  without  a 

warrant  for  a  breach  of  the  peace  committed  when  he 
was  out  of  sight  on  another  street  160  fi^et  awaj 
although  th^  disturbance  was  heard  by  him. 
8.  A  conviction  for  resisting  an  officer  in  arresting  the  de- 
fendant for  breach  of  the  peace  without  a  warrant  can- 
not be  Bustained  on  appeal  by  the  claim  that  defendant 
was  liable  to  arrest  for  being  intoxicated  in  a  public 
street. 

Decided  May  21, 1891. 

Exceptions  by  defendant  to  rulings  of  the 
Circait  Ooartfor  Mackinac  County  made  during 
the  trial  of  a  prosecution  against  him  for  resist" 
ing  an  officer,  which  resulted  in  a  verdict  of 
g^lty.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Chief  Justice  Champlin  delivered  the  opinion 
of  the  Court: 

Main  street^  in  the  village  of  Naubinway, 
Mackinac  County,  runs  east  and  west.  A  street 
runs  north  from  Main  street,  upon  which  is  lo- 
cated the  house  of  one  Bruce.  Between  9  and 
10  o'clock  of  the  28th  day  of  December,  1890,  as 
the  respondent,  John  Johnson,  and  one  McAllis- 
ter were  walking  along  Main  street,  Johnson 
"shouted"  or  "whooped"  in  a  loud  voice 
twice.  The  shout  was  heard  by  Frank  Murray 
who  was  marshal  of  the  village,  and  who  was 
at  the  time  standing  upon  the  doorstep  of  Mr. 
Bruce' s  house.  He  started  towards  Main  street, 
and  proceeded  down  that  street  until  he  came 
to  Johnson  and  McAllister,  and  asked,  "  Who 
done  that  hollering?"  and  McAllister  replied 
that  it  was  Johnson,  and  he  then  arrested  him 
for  it,  and  attempted  to  take  him  to  the  Jail  or 
lockup.  Johnson  resisted,  and  Murray  used  his 
club,  and  sent  for  Deputy  Sheriff  Lull,  where- 
upon they  handcuffed  Johnson  and  dragged  him 
to  the  jail.  It  is  not  necessary  in  this  action  to 
describe  or  comment  upon  the  conduct  of  Mur- 
ray while  taking  his  prisoner  to  the  Jail,  and 
after  they  arrived  there.  The  prosecuting  at- 
torney filed  an  information  against  Johnson 
"  for  resisting  the  officer,  Frank  Murray,  while 
in  the  lawful  execution  of  the  duties  of  his  office 
in  attempting  to  arrest  him,  the  said  Johnson,  for 
then  and  there  being  drunk,  intoxicated,  disor- 
derly, and  yelling,  and  disturbing  the  public 
peace,  in  the  public  streets  of  the  village  of  Nau- 
binway  in  the  presence  of  him,  the  said  Frank 
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Marray,  he,  the  said  Frank  Murray,  being  then 
and  there  engaged  in  his  lawftil  attempts  to 
maintain,  preserve,  and  keep  the  peace,"  etc. 
Upon  trial  Johnson  was  convicted.  There  was  a 
conflict  of  testimony  as  to  what  ocenrred  at  the 
time  of  the  arrest,  but  in.  the  rulings  here  made 
we  have  taken  the  testimony  of  the  people  as  that 
upon  which  the  conviction  must  stand  if  it  can  be 
supported.  By  Murray's  testimony  he  was  over 
150  feet  away,  and  upon  another  street,  when 
be  heard  the  shout.  There  is  no  testimony 
showing  that  he  was  in  sight  of  Johnson  and 
McAllister,  nor  that  he  knew  who  it  was  who 
shouted,  but  based  his  arrest  upon  the  state- 
ment of  McAllister  that  it  was  Johnson.  There 
was  not  any  riot,  noise,  or  disturbance  when  he 
reached  them.  No  other  persons  are  shown  to 
have  been  upon  Main  street  when  Murray  flrst 
accosted  Johnson  and  McAllister.  He  had  no 
warrant  for  the  arrest  of  either  Johnson  or 
McAllister.  Under  the  facts  above  stated  two 
questions  are  raised:  (1)  Did  Johnson,  by  the 
act  of  "shouting"  or  "whooping"  in  the  public 
street  of  the  village  when  on  his  way  home, 
accompanied  by  McAllister,  at  the  time  of  night 
stated,  commit  a  breach  of  the  peace?  (2)  If 
yes,  was  the  offense  committed  in  the  presence 
of  the  officer,  Murray? 

We  have  had  occasion  to  define  the  substance 
and  nature  of  this  offense  in  the  following 
oases:  Qninn  v.  Heisel,  40  Mich.,  576;  Way's 
Case,  41  Mich.,  299;  People  v.  Bartz,  53  Mich., 
495;  Davis  v.  Burgess,  51  Mich.,  514;  Robinson 
V.  Miner,  68  Mich.,  549;  Ware  v.  Loveridge,  75 
Mich.,  492. 

In  general  terms  the  offense  is  a  violation  of 
public  order,  a  disturbance  of  the  public  tran- 
quility, by  any  act  or  conduct  inciting  to  vio- 
lence, or  tending  to  provoke  or  excite  others  to 
break  the  peace.  Each  case  where  the  offense 
is  charged  must  depend  upon  the  time,  place 
and  circumstances  of  the  act  The  circuit  j  udge 
instructed  the  jury  that  "to  be  intoxicated  and 
yelling  on  the  public  streets  of  a  village  in  such 
a  manner  as  to  disturb  the  good  order  and  tran- 
quility of  that  village  would  be  an  act  of  open 
violence,  and  would  be  a  breach  of  the  peace, 
which,  if  committed  in  the  presence  of  an  offi- 
cer, would  justify  him  in  making  an  arrest" 
This  was  a  correct  statement  of  the  law,  and 
was  applicable,  under  the  testimony  in  this 
case.  Hawley,  Arrest,  38;  Moseley  v.  State,  23 
Tex.  App.,  409;  State  v.  Lafferty,  5  Harr.  (Del.), 
491;  Bryan  v.  Bates,  16  III.,  87;  State  v.  Free- 
man, 86  N.  C,  683;  City  Council  v.  Payne,  2 
Nott  &  McC,  475;  State  v.  Bowen,  17  S.  C,  58. 
(2)  Was  the  offense  committed  in  the  presence 


of  the  officer,  Murray,  so  as  to  authorize  him  to 
make  the  arrest  without  a  warrant?   To  restate 
the  facts :  Johnson  was  not  in  the  view  of  the 
officer.    He  did  not  know  who  it  was  that  raised 
the  shout.    He  arrived  at  the  place  after   the 
occurrence,  and  inquired,  "Who  done  that  hol- 
lering?" and  was  told  by  McAllister  that  it  was 
Johnson,  and  he  then  arrested  him.    At   that 
time  Johnson  was  not  engaged  in  making:  any 
noise  or  disturbance.    At  the  time  the  officer 
heard  the  shout  he  was  over  150  feet  away,  upon 
another  street    It  was  not  in  his  presence,  and 
when  he  arrived  there  was  perfect  tranquility. 
To  authorize  an  arrest  without  a  warrant  the 
offense  must  be  committed  in  the  presence  of 
the  officer,  and  the  arrest  must  be  made  imme- 
diately.   The  officer  did  not  act  upon  his  own 
knowledge,  but  upon  information  he  had  gained 
by  inquiries  from  McAllister.    If  he  could  make 
the  arrest  under  such  circumstances  without  a 
warrant,  then  there  is  no  reason  why  he  could 
not  have  made  it  the  next  day,  or  a  week  after, 
upon  inquiry  and  information  that  Johnson -was 
the  person  whom  he  heard  shouting.    People 
vs.  Bartz,  53  Mich.,  493,  is  cited  as  supporting 
the  proposition  that  the  offense  was  committed 
in  the  presence  of  Murray.    The  facts  in  that 
case  were  different  from  the  facts  in  this.     In 
that  case  the  officer  who  made  the  arrest  saw  • 
the  flash  made  when  the  pistol  was  discharged, 
heard  the  report,  and  saw  the  respondent  Bartz, 
and  pursued  and  arrested  him.    Bartz  had  not 
been  out  of  sight  of  the  officer  from  the  time 
he  discharged  the  pistol  until  the  officer  over- 
took and  arrested  him. 

It  is  claimed  by  counsel  for  the  people  that 
Johnson,  being  intoxicated  in  a  public  street, 
was  liable  to  be  arrested  therefor  without  war- 
rant, under  Section  1,  Act  No.  4,  Pub.  Acts, 
1887,  and  Section  2893,  How.  Stat.  But  this 
position  is  one  taken  in  this  court  for  the  flrst 
time.  The  case  was  tried  below  upon  the  charge 
and  theory  that  Murray  made  the  arrest  for  a 
breach  of  the  x>eace.  The  officer  made  the  arrest 
for  that  offense,  as  is  apparent  fVom  his  inquiry 
of  Mr.  McAllister.  He  did  not  inform  Johnson 
that  he  arrested  him  for  being  intoxicated,  and 
does  not  testify  that  he  was  intoxicated.  McAl- 
lister is  the  only  one  that  testifled  that  Johnson 
was  intoxicated,  and  that  he  was  taking  him 
home.  The  judge  put  the  case  to  the  jury  upon 
the  theory  that  the  arrest  was  made  for  com- 
mitting a  breach  of  the  peace,  and  the  people 
will  not  be  permitted,  after  trial  and  conviction 
of  respondent  upon  that  theory,  to  change 
eround,  and  claim  that  he  was  arrested  for  being 
intoxicated  under  the  act  cited. 

The  judgment  must  be  reversed  and  the  prU- 
oner  discharged. 

The  other  Justices  concurred. 
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Court  of  Appeals  of  Kentaeky. 

BROCK  V.  COMMONWEALTH. 

HomciDB— Dying  declarations  in  fkvor  of  defendant.— On  a 
trial  for  homicide,  the  testimony  showed  that  defendant 
shot  deceased  Jast  alter  the  latter  had  committed  an  un- 
warranted assault  on  a  third  person,  and,  as  defendant's 
evidence  showed,  just  as  deceased  was  in  the  act  of 
drawing  a  pistol  on  defendant,  field,  that  declarations 
made  by  deceased  just  before  his  death,  two  days  after 
the  shooting,  (hat  he  brought  on  the  difficulty  himself, 
and  that  he  was  wholly  to  blame,  were  admissible  as 
dying  declarations  in  defendant's  favor. 
Decided  Oct.  37, 1891. 

Mr.  Justice  Pbyor  delivered  the  opinion  of 
tiie  Court: 

The  accused,  Cale  Brock,  was  indicted  in  the 
Bell  Circuit  Court  for  the  killing  of  Michael  Sav- 
ior, and  convicted  of  manslaughter.  On  his  ap- 
peal we  find  a  single  error  in  the  record  that  ne- 
cessitates a  reversal  The  deceased  had  origi- 
nated a  difficulty  with  some  negn:x>es,  and  a  white 
man  by  the  naine  of  Doc  Daniel  seems  to  have 
interfered  in  behalf  of  the  negroes,  and  in  such 
a  manner  as  to  excite  the  anger  of  the  deceased. 
Daniel,  while  sitting  on  the  ground  near  where 
all  the  parties  had  assembled,  was  approached 
firom  behind  by  the  deceased,  struck  upon  the 
bead  by  him,  and  knocked  senseless  and  kicked 
while  in  that  condition.  The  appellant,  Brock, 
as  the  testimony  conduces  to  show,  witnessing 
the  assault  made  on  Daniel,  drew  his  pistol  and 
shot  the  deceased,  inflicting  a  wound  that  caused 
his  death  in  a  few  days.  The  pistol  seems  to 
have  been  fired  by  the  appellant  after  he  had 
ceased  to  assault  Daniel;  but  the  testimony  of 
the  accused,  that  is  to  some  extent  corroborated 
by  others,  is  to  the  effect  that  the  deceased  was 
in  the  act  of  drawing  his  pistol  on  the  appel- 
lant before  the  latter  fired.  The  testimony  on 
this  point  is,  however,  conflicting,  and  the 
attempt  to  reconcile  it  is  not  with  this 
oonrt,  but  with  the  jury;  and  the  judgment 
of  conviction  would  be  affirmed  but  for  the 
rejection  of  testimony  offered  by  the  defense 
that  we  think  was  competent,  and  its  exclu- 
raon  prejudicial  to  the  rights  of  the  accused. 
Bingham,  a  witness  for  the  defense,  was  sworn, 
and  stated  that  he  was  with  the  deceased  when 
he  died;  and  the  defendant  offered  to  prove,  and 
avowed  he  could  prove  by  this  witness,  that 
when  the  deceased  had  given  up  all  hope  of  re- 
covevy,  he  said  to  the  witness  that  he  (deceased) 
was  wholly  to  blame  for  the  diffidfbty,  and 
brought  on  the  trouble  himself,  and  did  not 
want  the  aoca.<ied  psosecuted.  This  the  court 
•aid  was  not  competent  It  was  certainly  not 
competent  as  a  part  of  the  res  gettm,  the  words 


having  been  si>oken  several  days  after  the  shoot- 
ing; but  it  was  competent  as  a  dying  declaration. 
Such  declarations  can  be  received  as  evidence  as 
well  for  the  prisoner  as  against  hi^  and,  while 
a  mere  opinion  or  belief  as  to  which  of  the  par- 
ties were  in  fault  would  be  incompetent,  facts 
that  the  witness  could  testify  to  if  alive  would 
be  admissible.  The  dying  declaration  is  to  the 
effect  that  the  deceased  brought  on  the  difficulty, 
and  whether  he  alluded  to  the  origin  of  the  dif- 
ficulty with  Daniel,  or  to  the  attempt  to  draw 
the  pistol  on  the  accused,  was  a  question  for  the 
Jury  to  determine;  but,  as  said  by  Mr.  Russell  in 
his  work  on  Crimes  (5th  ed.),  a  declaration  in 
fiivor  of  the  accused  by  the  dying  man  would 
not  likely  be  made  if  untrue.  The  probability 
of  its  truth  would  be  greater  as  his  hostility 
towards  the  accused,  by  reason  of  the  injury  in- 
flicted, might  even  control  his  declarations,  even 
in  his  dying  moments.    In  the  case  of  Raney  v. 

Com.,  6  Ky.  Law  Rep., ,  the  deceased,  when 

in  extremis,  declared  '*that  he  brought  it  on 
himself.  He  alone  was  to  blame;  I  brought  it  all 
about  myself."  This  court  held  that  the  state- 
ments of  the  deceased  were  admissible  as  dying 
declarations,  as  they  conduced  to  show  that  the 
deceased  was  the  aggressor.  At  least,  the  weight 
and  credit  to  be  given  this  character  of  testi- 
mony is  with  the  jury.  It  goes  to  them  as  other 
evidence,  and  upon  the  whole  testimony  they 
determine  the  guilt  or  innocence  of  the  accused, 
and  before  a  conviction  can  be  had  they  must 
believe  him  guilty  beyond  a  reasonable  doubt. 
For  the  error  indicated  the  judgment  is  reversed, 
and  remanded  for  proceedings  consistent  with  this 

opinion. 

•-««►« — -— — 

Breach  of  Ck)ntraot  in  Partial  Restraint  of 
Trade— Remedy  at  Law  Held  Sufficient. 

In  Martin  v.  Murphy,  decided  in  the  Supreme 
Court  of  Indiana  in  November,  1891,  it  appeared 
that  an  agreement  was  made  between  two  phy- 
sicians by  which  one  of  them  bound  himself 
''to  practice  medicine  no  more  in  Salem  after 
January  1,  1888."  The  contract  also  named  a 
sum  as  stipulated  damages  in  case  of  its  breach. 
The  court  held  that  the  agreement  was  not  un- 
reasonable and  illegally  in  restraint  of  trade, 
and  further  that  an  injunction  would  not  lie, 
because,  on  account  of  the  provision  for  stipu- 
lated damages,  plaintiff's  remedy  at  law  would 
have  been  adequate.  The  following  is  firom  the 
opinion  : 

**  We  think  the  position  of  the  appellee,  with 
reference  to  the  first  paragraph,  is  well  taken. 
Generally,  one  who  shows  the  violation  of  a 
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valid  contract  between  him  and  another,  bind- 
ing the  other  not  to  pursue  a  given  occupation, 
and  shows  that  by  such  violation  of  contract  he 
is  injured,  is  entitled  to  an  injunction  restrain- 
ing the  ofifending  party.  This  is  upon  the 
ground  that,  firom  the  nature  of  such  a  case, 
Just  and  adequate  damages  cannot  be  estimated 
for  a  breach  of  the  covenant.  Baker  v.  Pott- 
meyer,  75  Ind.,  451-460.  The  parties  to  such  a 
contract  may,  however,  by  its  terms,  agree  upon 
stipulated  damages,  which  may  be  recovered 
for  a  breach  of  its  conditions,  instead  of  leaving 
that  question  open,  uncertain  and  undeter- 
mined. When  it  appears  that  they  have  thus 
agreed  upon  the  damages  wh'ch  may  be  recov- 
ered for  a  breach  of  the  contract,  the  remedy  is 
the  recovery  of  the  sum  thus  fixed.  Johnson  v, 
Gwinn,  100  Ind.,  466;  Dufi^  v.  Shockey,  11  Ind., 
70.  Where  the  party  complaining  has  an  ade- 
quate legal  remedy,  injunction  will  not  lie. 
Ploughe  V.  Boyer,  38  Ind.,  113;  Sims  v.  City  of 
Frankfort,  79  Ind.,  447  ;  Hendricks  v.  Gilchrist, 
76  Ind.,  369  ;  Rickets  v.  Spraker,  77  Ind.,  371 ; 
Caskey  v.  City  of  Greensburgh,  78  Ind.,  283. 
The  sum  fixed  by  the  parties  themselves  in  this 
contract  will,  in  the  absence  of  fraud,  be  deemed 
to  be  adequate  and  the  proper  measure  of  dam- 
ages by  the  courts.  See  Dakin  v.  Williams,  17 
Wend.,  447. 

"The  second  paragraph  of  the  complaint  pre- 
sents a  very  different  question,  and  requires  for 
Its  solution  that  we  construe  the  contract  and 
pass  upon  its  validity.  The  objection  that  it  is 
not  sufficiently  apeciflc  as  to  time  is  not  tenable. 
Murphy  agrees  *to  practice  medicine  no  more 
in  Salem  after  January  1st,  1888.'  This  is  an 
agreement  that  he  will  never  again  practice 
medicine  in  Salem,  and  covers  all  time  there- 
after. This,  appellee  says,  however,  is  unrea- 
sonable, and  is  a  greater  restraint  than  is  neces- 
sary for  the  protection  of  the  party,  and  is  for 
that  reason  void.  A  contract  for  the  general 
restraint  of  any  business  is  illegal,  but  is  other- 
wise if  the  restraint  is  reasonable  and  partial. 
Whether  in  a  given  case  the  restraint  is  reason- 
able is  a  question  for  the  court.  Bowser  v.  Bliss, 
7  Blackf.,  344;  Beard  v.  Dennis,  6  Ind.,  200.  A 
contract,  reasonably  limited  as  to  the  territory 
in  which  the  specific  business  is  not  to  be  car- 
ried on,  is  not  rendered  invalid  because  the  re- 
striction as  to  tune  is  indefinite  or  general.  Bow- 
ser V.  Bliss,  supra;  Beard  v.  Dennis,  supra; 
Alger  V.  Thatcher,  19  Pick.,  51;  SmaUey  v. 
Greene,  52  Iowa,  241,  3  N.  W.  Rep.,  78. 


Law  Blanks  at  the  Law  Reporter  60S, 


New  York  Court  of  Appeals. 
(Second  Division.) 

PH(EBE  A.  GREENE,  Rbbpondbnt, 

V. 

PETER  OOUSE,  Appbllajit. 

A  defendant  in  ejectment  is  not  estopped  to  set  up  advene 
poflseBsioD  by  the  fttot  that  his  grantor,  after  settiiMr  up 
the  same  defense  in  a  prior  action,  had  settled  it  by 
buying  the  plaintiff's  title  and  giying  his  notes  for  the 
purchase  price,  and  that  the  same  plaintiff  has  brought 
a  second  action  after  a  default  in  payment  of  the  notes. 
Decided  June  25,  1891. 

Appbal  by  defendant  from  a  judgment  of  the 
General  Term  of  the  Supreme  Oonrt,  Fourth 
Department,  affirminga  Judgment  of  the  Circuit 
Court  for  Delaware  County  in  favor  of  plaintiff 
in  an  action  brought  to  recover  possession  of 
certain  real  estate.    Reversed. 

Thb  facts  sufficiently  appear  in  the  opinion. 

Mr.  Justice  Pottbb  delivered  the  opinion  of 
the  court: 

The  action  is  ejectment,  and  was  brought  to 
recover  possession  of  an  undivided  one-twelfth 
part  of  the  premises  described  in  the  complaint. 
The  answer  was  a  denial  of  the  complaint;  also 
title  in  the  defendant;  also  title  in  the  defend- 
ant arising  from  adverse  possession  of  the 
premises  for  more  than  twenty  years,  and  a 
counter-claim.  The  premises  as  claimed  in  the 
complaint  consist  of  100  acres  in  the  N.  W.  cor- 
ner of  the  E.  }  of  Great  lot  No.  24,  Evans'  Pat- 
ent, in  Delaware  County.  It  was  stipulated  by 
the  defendant,  for  the  purposes  of  this  appeal, 
that  the  plaintiff  showed  title  in  herself  as  one 
of  the  heirs  at  law  of  Martha  Bradstreet,  de- 
ceased, to  an  undivided  one-twelfth  of  the  prem- 
ises in  question,  except  as  such  title  may  have 
been  defeated  by  the  adverse  holding  of  the  de- 
fendant herein,  and  his  predecessors,  or  parted 
with  by  force  of  the  agreement  of  date  March 
5,  1876,  hereinafter  set  forth.  The  plaintiff 
proved  and  read  in  evidence  an  instrument,  of 
which  the  following  is  a  copy:  **  Received  from 
A.  Couse  his  note  of  |400  for  the  purchase  price, 
with  costs  of  suit6,  of  an  undivided  two-thirds 
interest  in  100  acres  in  the  northwest  comer  of 
Great  lot  24,  Evans*  Patent,  known  as  the  'Wild 
Lot,'  and  being  the  same  premises  claimed  to 
have  been  occujpied  by  the  said  Couse  for  some 
years  past;  and  I  agree  to  forward  to  said 
Couse  by  j^ail,  within  ten  days,  a  deed  there- 
for. W.  Youmans,  Attorney  for  Bradstreet 
Heirs.  Dated  Delhi,  N.  Y.,  March  5,  1875,"— 
proved  that  the  land  therein  mentioned  was 
that  in  dispute;  also  gave  evidence  that  the 
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note  had  not  been  paid,  and  the  recovery  of  a 
Judgment  upon  the  note  which  had  not  been 
paid.  The  defendant  examined  his  grantor  at 
considerable  length  to  prove  the  defense  of  ad- 
verse i>os8e8sion  of  the  premises,  and  that  the 
defendant  entered  into  the  possession  under  a 
deed  flrom  his  father,  Alexander  Couse,  in  1882, 
who  entered  into  the  possession  of  the  premises 
in  1849,  under  a  deed  fh>m  his  father,  Peter 
Gonse,  sr.,  who  some  years  before  entered  into 
possession  under  a  written  title  from  Joseph 
Nutter,  and  that  such  occupation  had  been  con- 
tinuous for  over  forty  years,  and  none  of  the 
occupants  had  entered  into  possession  under 
plaintiff,  or  anyone  from  whom  plaintiff  de- 
rived title,  and  was  proceeding  with  the  exam- 
ination of  other  witnesses  upon  that  subject, 
when  the  court  ruled  as  follows : 

"The  Court:  I  think  I  must  stop  this  evi- 
dence. Ton  must  make  some  other  defense  than 
the  Statute  of  Limitations,  or  I  must  direct  a  ver- 
dict against  you.  The  more  I  think  of  this  ques- 
tion, the  more  I  think  the  Statute  of  Limita- 
tions cannot  prevail  here."  Defendant's  coun- 
sel duly  excepted  to  such  ruling  and  decisions. 
"The  court  rules  that  under  the  contract  of 
Bfarch  5,  1876,  and  the  note  of  $400  given  there- 
for, and  the  various  stipulations  and  contracts 
in  connection  with  that,  this  defendant  has  lost 
his  right  to  avail  himself  of  the  advei*se  posses- 
sion of  himself  and  of  his  predecessors,  and  de- 
clines to  receive  any  ftirther  evidence  of  occu- 
pation and  of  adverse  possession  by  the  defend- 
ant and  his  predecessors."  To  which  ruling 
and  decision  the  defendant's  counsel  duly  ex- 
cepted. 

After  some  additional  evidence  upon  the  part 
of  the  plaintiff  in  relation  to  a  subsequent  ar- 
rangement as  to  the  time  and  condition  of  de- 
livery of  the  deed  and  payment  of  the  purchase 
price  the  court  directed  a  verdict  for  plaintiff, 
to  which  defendant  excepted.  When  the  de- 
fendant was  thus  precluded  from  giving  ftirther 
evidence  on  the  subject,  that  already  given 
tended  to  prove  title  by  adverse  possession  in 
the  defendant's  grantor  at  the  time  such  instru- 
ment of  March  5,  1875,  was  made.  And  there 
was  presented  a  question  of  fact  for  the  Jury  in 
that  respect ;  and  title  so  established  may  be  as 
effectual  as  that  created  in  any  other  manner 
for  the  purposes  of  remedy  or  defense  founded 
upon  it.  Barnes  v.  Light,  116  N.  Y.,  34,  and 
cases  there  cited.  Upon  this  state  of  facts 
tiie  question  is  presented  whether  the  defend- 
ant shoul  have  been  precluded  or  estopped  from 
proving  the  defense  of  title  to  the  premises  by 
adverse  posaeesion.    Tlie  plaintiff  and  Alexan- 


der Couse,  at  the  time  such  contract  was  made, 
respectively  claimed  to  be  the  owner  of  the 
premises ;  and  for  the  purposes  of  the  question 
it  may  here  be  assumed  that  Alexander  Couse 
and  his  grantor  had  been  in  the  actual  and  con- 
tinuous possession  of  the  premises  for  forty  or 
more  years,  and  the  plaintiff,  and  those  under 
whom  she  claimed,  had  not  during  that  period, 
if  ever,  been  in  the  actual  possession,  and  that 
the  said  defendant,  nor  any  of  his  grantors,  had 
ever  entered  into  or  retained  possession  of  the 
premises  with  any  permission  of  or  privity  with 
the  plaintiff  or  her  predecessors  in  title.  In  the 
absence  of  any  of  these  relations  the  defendant 
and  his  grantors  owed  no  dutj^  or  obligation 
to  the  plaintiff,  and  was  therefore  at  liberty  to 
fortify  his  title  or  purchase  peace  at  any  price 
and  of  whomsoever  he  chose.  If,  however,  the 
adverse  possession  of  the  defendant's  grantor, 
and  those  under  whom  he  entered  and  claimed, 
had  not  ripened  into  a  title  at  the  time  the 
contract  of  March,  1876,  was  made,  the  right 
to  assert  the  continuance  thereafter  of  such 
possession  to  perfect  and  support  title  as 
against  the  plaintiff  would  have  been  de- 
feated by  it.  I  am  aware  of  the  rule  that 
where  a  lessee  or  vendee  enters  into  possession 
of  premises  under  a  lease  or  contract  he  can- 
not, while  he  remains  in  possession,  dispute 
the  title  of  the  lessor  or  vendor,  but  this  case 
is  lacking  in  the  essential  element  which 
creates  such  estoppel.  Neither  the  defendant 
nor  his  grantors  entered  into  the  possession 
by  any  manner  of  consent  or  contractual  re- 
lation with  the  plaintiff  or  her  ancestors  or 
grantors.  The  rule  in  relation  to  estoppel  does 
not  apply  "where,  at  the  time  of  the  purchase, 
the  vendee  is  in  as  owner,  claiming  title,  and  his 
entry  was  not  under  the  vendor."  Glen  v.  Gib- 
son, 9  Barb.,  634-640. 

Where  a  man  is  in  possession  of  land  as  owner, 
having  title,  he  is  at  liberty  to  purchase  the  land 
over  again  as  often  as  claimants  shall  appear 
who  are  not  in  possession,  and  thus  quiet  such 
claims  and  fortify  his  title,  without  being  es- 
topped from  disputing  the  title  of  such  subse- 
quent vendors,  should  it  afterwards  become  ne- 
cessary for  him  to  do  so."  Jackson  v.  Leek,  12 
Wend.,  105;  Bain  v.  Matteson,  54  N.  Y.,  666. 
Even  in  a  consummated  purchase  the  grantee 
in  fee  may  purchase  in  an  outstanding  title  hos- 
tile to  his  grantor,  and  fortify  his  own  defective 
title.  Kenada  v.  Gardner,  3  Barb.,  689.  In  Wat- 
kins  V.  Holman,  41  U.  S.,  16  Pet.,  54,  10  L.  Ed., 
885,  it  is  said  by  the  court  in  discussing  such  re- 
lations, that  "the  relation  of  landlord  and  ten- 
ant in  no  sense  exists  between  the  vendor  and 
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vendee-."  Judge  Bronson,  in  delivering  the 
opinion  of  the  court  in  Osterhaut  v.  Shoemaker, 
8  Hill,  614-518,  Bays:  "The  grantee  takes  the 
land  to  hold  for  himself,  and  to  dispose  of  it  at 
his  pleasure.  He  owes  no  faith  or  allegiance  to 
the  grantor,  and  he  does  him  no  wrong  when  he 
treats  him  as  an  utter  stranger  to  the  title." 

These  views  lead  to  the  conclusion  that  the 
exceptions  before  mentioned  were  well  taken, 
and  require  a  new  trial. 

Judgment  should  he  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur,  except  Haight  and  Parker,  JJ., 
dissenting,  and  FoUett,  Oh.  J.,  not  sitting. 

Haight,  J.,  dissenting: 

This  is  an  action  of  ejectment  to  recover  an 
undivided  one-twelfbh  part  of  the  lands  de- 
scribed in  the  complaint.  The  defense  is  ad- 
verse possession.  It  appears  by  the  stipula- 
tion of  the  parties  that  '*the  plaintiff  showed 
title  in  herself,  as  one  of  the  heirs  at  law  of 
Martha  Bradstreet,  deceased,  to  an  undivided 
one-twelfth  of  the  premises  in  question  except  as 
such  title  may  have  been  defeated  by  the  adverse 
holding  of  the  defendant  herein  and  his  prede- 
cessors, or  parted  with  by  force  of  an  agreement 
between  W.  Youmans,  attorney  for  the  Brad- 
street  heirs,  and  Alexander  Couse,  dated  March 
6, 1876."  It  appears  that  on  the  2d  day  of  Janu- 
ary, 1874,  one  Alexander  Couse  was  in  posses- 
sion of  the  lands  in  question,  and  that  on  that 
day  the  plaintiff,  with  others,  known  as  the 
"Bradstreet  heirs,"  brought  actions  through 
W.  Youmans,  their  attorney,  against  him 
in  ejectment,  for  the  lands  in  question;  that 
thereafter,  and  on  the  5th  day  of  March,  1875, 
an  agreement  was  entered  into  between  the 
parties,  by  which  the  actions  were  settled 
and  discontinued,  he  agreeing  to  purchase 
the  interests  of  the  plaintiffs  in  the  premises 
at  a  stipulated  price,  giving  his  note  therefor, 
and  they  agreeing  to  deliver  him  a  deed  there- 
for within  ten  days.  This  agreement  was  sub- 
sequently modified  so  as  to  provide  that  the 
deed  should  be  delivered  upon  the  payment  of 
the  note.  The  note,  although  long  past  due,  has 
never  been  paid.  It  farther  appears  that  on  the 
7th  day  of  February,  1882,  Alexander  Couse 
quitclaimed  the  lands  in  question  to  his  son,  the 
defendant  in  this  action,  who  thereupon  entered 
into  possession,  and  now  claims  to  hold  the  same 
adversely  to  the  plaintiff.  The  question  thus 
presented  for  review  is  as  to  whether  he  can 
avail  himself  of  that  defense. 

I  shall  not  question  the  doctrine  that  one 
holding  adversely,  and  defending  upon  that 
groandi  may  purchase  of  a  third  i>er8on  an 


outstanding  title  4x)  support  his  own,  whether 
he  doubts  the  validity  of  his  previous  title  or 
not^  and  that  such  purchase  will  not  affect  his 
right  to  defend  under  his  claim  of  adverse  pos- 
session. But  a  very  different  question  is  pre- 
sented by  the  facts  under  consideration.  As 
we  have  seen,  the  plaintiff's  record  title  is  con- 
ceded. In  1874  she  brought  an  action  in  eject- 
ment to  recover  the  possession  of  the  premises 
or  of  her  interest  therein,  and  that  action  was 
settled  and  discontined,  the  defendant  therein 
agreeing  to  purchase  her  interest  in  the  prem- 
ises. By  such  settlement  and  agreement  the^ 
defendant  in  that  action  not  only  admitted  and 
recognized  her  title  and  right  to  recover,  but 
also  waived  his  right  or  claim  of  adverse  posses- 
sion, aud  his  possession  in  the  premises  there- 
after must  be  deemed  to  be  under  the  contract 
of  purchase.  By  such  agreement  the  plaintiff 
was  induced  to  discontinue  her  action,  and  thus 
forego  the  establishing  of  her  title  by  judicial 
decree.  This  action  was  brought  eight  years 
afterwards,  and  if  the  defendant  is  now  per- 
mitted  to  avail  himself  of  the  defense  of  adverse 
possession  he  may  now  be  able  to  prove  and  es- 
tablish that  which  he  could  not  have  done  eight 
years  ago.  He  may  thus  be  permitted  to  estab- 
lish a  defense,  in  consequence  of  the  agreement 
and  a  breach  thereof,  which  could  not  have  been 
maintained  had  the  Settlement  and  agreement 
not  been  made.  This  cannot  be  allowed  under 
the  well  settled  principles  of  estoppel.  The 
agreement  placed  the  plaintiff  in  a  position 
where  she  could  not  maintain  an  action  to  oust 
the  defendant's  grantor  until  he  had  made  a 
breach  in  his  contract  to  purchase.  The  defend- 
ant gets  no  greater  or  better  title  than  his  father 
had,  and  if  the  defense  was  not  available  to  the 
fkther  it  would  not  be  to  the  son.  There  is  no 
claim  of  fraud  or  deception  in  making  the  con- 
tract. 

Sedgwick  &  Wait,  in  their  treatise  on  ''Trial 
of  Title  to  Lands,"  at  section  817,  say :  "  When 
a  person  in  possession  of  lands  covenants  with 
another  to  pay  him  for  the  land,  he  thereby  ac- 
knowledges the  title  of  the  vendor,  and  is  es- 
topped from  setting  up  an  outstanding  title  or 
title  in  himself  unless  he  can  show  that  he  was 
deceived  or  imposed  upon  in  making  the  agree- 
ment." 

In  Jackson  v.  Ayers,  14  Johns.,  224,  where  the 
defendant  was  in  possession  of  land,  and  had 
agreed  with  the  plaintiff  to  purchase  and  pay 
him  therefor,  it  was  held  in  a  subsequent  action 
of  ejectment  that  the  defendant  was  estopped 
from  setting  up  a  title  by  adverse  possession  in 
himself.    In  the  case  of  Jackson  v.  Britton,  4 
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Wend.,  607,  it  was  held  that,  while  an  offer  to 
pnrchase  land  by  a  party  haying  title  does  not 
impair  or  affect  his  right,  it,  however,  bars  the 
defense  of  adverse  possession.  In  Ck)ming  v. 
Troy  L  &  N.  Factory,  34  Barb.,  485-489,  Hoge- 
boom,  J.,  in  delivering  the  opinion  of  the  court, 
says :  "  Nor  could  they  during  the  same  period 
continue  an  adverse  possession  previously  com- 
menced. By  taking  a  lease  firom  the  De  Freests 
they  acknowledged  their  title  and  right  to  con- 
vey. They  held  under  this  title,  and  recognized 
it  as  the  true  title.  Thev  must  be  deemed  to 
have  waived  any  previous  imperfect  rights 
which  they  had  already  acquired  under  a  prior 
incipient  adverse  possession.  The  doctrine  of 
cumulative  disabilities  does  not  apply.  The  de- 
fendants are  prevented  firom  setting  up  during 
tills  period  an  adverse  possession,  not  for  the 
reason  that  they  could  not  purchase  an  out- 
standing title  for  the  purpose  of  perfecting  their 
right  or  quieting  their  possession,  but  because 
by  taking  a  lease  from  the  De  Freests  they  have 
placed  the  latter  under  a  disability,  in  a  position 
where  they  cannot  take  proceedines  to  oust  the 
defendants,  and  of  course  where  we  Statute  of 
Limitations  should  not  be  permitted  to  run 
against  them.  It  would  seem,  therefore,  en- 
tirelv  clear  that^  as  this  lease  did  not  expire  un- 
til 185^  the  defendants  cannot  avail  themselves 
of  the  defense  of  adverse  possession."  In  Jack- 
son V.  Guerdon,  2  John.  Gas.,  353,  the  defendant 
wrote  a  letter  to  one  Mary  Clarke,  the  plaintiff's 
lessor,  in  which  he  offered  to  purchase  of  her 
lands  of  which  he  was  then  in  possession.  Sub- 
sequently, and  in  an  action  of  ejectment,  he  of- 
fered to  give  evidence  of  more  than  twenty 
years'  adverse  possession  in  himself.  This  was 
excluded  by  the  trial  judge.  On  review  it  was 
held  that  the  letter  of  the  defendant  was  suffi- 
cient prima  facie  for  the  plaintiff  to  recover : 
that  while  the  defendant  was  not  precluded 
from  showing  that  he  grounded  his  letter  on  a 
mistake,  he  was  precluded  from  setting  up  ad- 
verse possession  or  Statute  of  Limitations ;  that 
the  acknowledgment  in  his  letter  takes  away  the 
Statute.  See,  also,  Jackson  v.  Spear.  7  Wend., 
401;  Fosgate  v.  Herkimer  Mfg.  &  Hydraulic  Co., 
12  Barb.,  352-356 ;  Tompkins  v.  Snow,  63  Barb., 
525-533;  Jackson  v.  Walker,  7  Cow.,  637-642; 
Sayles  v.  Smith,  12  Wend.,  57 ;  Ingraham  v. 
Baldwin,  9  N.  Y.,  4&-47;  Smith  v.  Babcook,  36 
N.  Y.,  167,  168;  McMath  v.  Teel,  64  Ga.,  595 ; 
Garlington  v.  Gopeland,  32  S.  G.,  57-67 ;  7  Am. 
&  Eng.  Encydop.  Law,  32,  title,  Estoppel. 

As  we  have  seen,  the  suits  were  settled  and 
discontinued,  and  tnis  ftimished  a  good  consid- 
eration for  the  agreement  which  thenceforth 
became  binding  upon  the  parties.  Their  rights 
were  fixed  \)y  it,  and  the  party  in  default  can- 
not now  go  oack  and  litisate  questions  that 
were  disponed  of  in  the  settlement.  Again,  it 
appears  that  an  action  was  brought  upon  the 
note  given  by  Alexander  Goase,  and  that  he  in- 
terposed the  defense  that  it  was  given  for  the 
pnrchase  price  of  the  lands  in  question,  and 
that  the  plEdntiff  had  committed  a  breach  of  the 
contract  in  foiling  to  deliver  the  deed  in  accord- 
ance with  the  terms  of  the  contract  Upon  this 
issue  the  plaintiff  had  Judgment,  thus  forever 


disposing  of  the  fbcts  that  the  contract  of  pur- 
chase was  made,  and  that  there  was  no  breach 
thereof  on  the  part  of  the  plaintiff. 

The  judgment  should  be  affirmed, 

Parker,  J.,  concurs. 

■  <•» » 

Stockholdbrs  in  The  Law '  Reporter  Gom- 
pany  of  Washington  Gity  will  take  notice  that 
an  election  for  the  purpose  of  choosing  nine 
trustees  will  be  held  at  the  office  of  the  Gompany, 
503  E  St,  N.  W.,  on  Monday.  February  8,  1892 ; 
polls  to  oe  open  firom  1  to  3  o'clock  p.  m. 

B.  F.  Leiohton,  Secretary. 


Rule  of  Ctourt. 

RuiiB20.  *  •  •  •  Here(^fler  all  t%oHee$  which  relate  f 
prooeedinga  in  the  Supreme  Court  of  Ihe  Dietriet  of  Oohtmhia, 
the  puhUcaHon  of  trMcA  ie  required  by  Uuo  or  by  rules  q/ 
CbMTt,  or  by  any  order  of  Ocmrt,  $haU  be  pubUsJtsd  in  Thb 
Wabhinoton  Law  Rbportbr,  during  the  ti$ne  required  by 
law^  in  additi4m  to  any  other  papere  which  maiy  be  spjciall^ 
ordered  or  which  may  be  eelecied  by  the  partiee. 


£egal  Notices. 


FIR8X  IM8BRXIOM. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  iBt  dMj  of  February,  1802. 
Henry  Hannah.  Aasignee,  ^ 


No.  18,613.    Equity  Docket  as. 


A.  8.  Butler,  and  ynknown 

lieirt  of  George  Aufuttut 

Batler. 

On  motion  of  the  plaintiff,  hj  Mr.  Prank  W.  Haokett 
their  solicitor,  it  is  ordered  that  the  defendants,  the  un- 
known heirs  of  QBORQB  AUGUSTUS  BUTLBR,  late  of 
Washingrtonjn  this  District,  deceased.caose  their  appearance 
to  be  entered  herein  on  or  t>efofe  the  first  mle-day  occur* 
Ting  forty  davs  after  this  da/ :  otherwise  the  cause  will  be 
proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  sell  certain  real  estate  in  this 
District,  to  wit  :■  a  lot  in  square  eighty  (80)  in  the  city  of 
Washington,  of  which  the  said  George  Augustus  Butler, 
who  recently  died  in  China,  died  seized,  and  to  pay  from 
the  proceeds  a  claim  of  ihe  plaintiff,  equitably  secured  on 
said  real  estate. 

This  notice  is  to  be  published  once  a  week  for  three  weeks 
in  the  Washington  Law  Reporter  and  The  Evening  Star 
before  said  day. 

By  the  Court.  A.  B.  HAGNER.  Justice,  Ac. 

A  true  copy.    Test:  J.  R.  Young,  Cleric,  Ac. 

6 By  L.  P.  Williams,  Asst.  Clerk. 

IN  TriE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
On  the  4th  day  of  February,  18B2. 

Wm.  R.  Davit       I 

vs.  V  No.  18,658.    Eq.  Docket  88. 

Catherine  Davit,     i 

On  motion  of  the  plaintiff,  by  Mr.  Samuel  B.  Lewis,  his 
solicitor,  it  is  ordered  that  the  defendant,  CATHEBINB 
DAVIS,  cause  her  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this 
day;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vinculo 
matrimonii  for  desertion. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Stc. 

6  By  M.  A.  Clancy,  Asst.  Clerk. 

This  18  to  GiTe  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  Distiict  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentary  on  the  personal  esUte  of  ELIZABETH  R. 
DYPER,  late  of  the  District  of  Columbia,  dC'  eased. 

All  jiersons  having  claims  against  the  said  deceased  are 
hereby  h  amed  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  8ubscril>er,  on  or  before  the  1st  day  of  February, 
next:  they  may  otherwise  bylaw  be  excluded  from  all 
benefit  of  toe  said  estate. 

Given  under  my  hand  this  1st  day  of  February.  1891. 
ANSON  e.  TAYLOR, 
6   Care  Sftmuel  Haddoz,  Proctor,  468  La.  Ava. 
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Thig  ig  to  Gire  Notice 

That  the  subscriber,  of  the  Dlfitrict  of  Columbia,  has  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  FREDERICH 
W.  6CHOPER,  late  of  the  Di-^trict  of  Columbia,  deceased. 

All  persons  bavlngr  claims  agatnst  the  said  deceased  are 
hereby  warned  to  ozhii)it  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  80th  day  of  January 
next;  they  may  otherwise  by  law  be  excluded  ftH)m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  30th  day  of  January,  1892. 
OEORGB  8CHEUCH, 
5    Leon  Tobriner,  Proctor.  801  Md.  Ave.,  n.  e. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

January  29th,  1892. 

In  the  matter  of  the  Estate  of  SOPHIE  OBBBHEIM,Ute 
of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  for 
Letters  Testamentary  on  the  Estate  of  the  said  deceased, 
has  this  day  been  made  by  John  Oberheim. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  tie  26th  day  of  Februarv,  next,  at  one  (I) 
o'clock  P.  M.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should  not 
issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  dav. 

By  the  Court.  A.  B.  HAGNRR,  Justice, 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  fhr  the  District  of  Columbia. 
5    No.  4801.    Ad.  Doc.  17.    Chai;^n  Brown,  Proctor. 

Thig  is  to  GiTe  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ftt>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  I'erm  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  esUte  of  PAUL  BALL, 
late  of  the  District  of  Columbia,  deceased ;  on  the  8th 
day  of  January,  A.  D.  189!. 

All  persons  having  claims  against  the  s  iid  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  August, 
1892,  next ;  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  29th  day  of  January.  1892. 
ANNA  MARIA  BALL, 

5  Bugene  J.  B.  O'Neill,  Proctor.  1213  G  St.  n.  w. 

This  is  to  Giye  Notice 

That  the  subscriber  of  the  DiHtrict  of  Columbia,  has  ob- 
tained from  the  Supreme  Court-  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Let^ 
ters  of  Administration  on  the  personal  estate  of  ELIZA- 
BETH P.  SMITH,  late  of  the  District  of  Columbia  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2d  day  of  January 
next:  tbey  may  otherwise  by  law  be  excluded  from  all 
benefit  of  tne  said  estate. 

Given  under  my  hand  this  2d  day  of  January,  1892. 

MINNIE  B.  HEARD. 

6  Irwin  B.  Linton,  Proctor.  1344  Vermont  Ave. 


Cegol  N0tice0. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  4th  day  of  Febmary,  1802. 

Charlotte  M.  Swailt    ) 

vs.  ^  No.  18,669.    Eq.  Docket  88. 

Stephen  A.  Swails'et  ai.  I 

On  motion  of  the  plaintiff,  by  Messrs.  John  H.  Smythe, 
and  E.  M.  Hewlett,  her  solicitors  it  is  ordered  that 
the  defendanU.  JOHANNA  BWAIL8.  RACHEL  JONES. 
JOHN  W.  JONES,  HENMBTTA  DENNING.  OHARLBB 
DENNING,  CATHERINE  LUSH,  and  PETER  LUSH, 
cause  their  appearance  to  l>e  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day : 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
defiEiult.  , 

The  object  of  this  suit  is  for  the  appointment  of  a  trastee 
with  power  to  convey,  part  of  lot  '^  H  "  in  8q.  167,  in  the 
District  of  Columbia  (the  title  to  which  is  now  in  the  name 
of  Jesse  A.  Swails),  to  Charlotte  M.  Swails. 

By  the  Court.  A.  B.  HAGNER,  Justice.  Ac. 

A  true  copy.    Test :  J.  R.  Young.  Clerk.  &c.__    ^ 

6  By  M.  A.  cXancy.Aast.  aerie. 

This  is  to  GiTe  Notice 

That  the  subscribers  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  Business.  Letters 
TesUmentary  on  the  personal  estote  of  GEORGE  W.  GIST, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

January  29th,  1892. 

In  the  case  of  Thomas  E.  Waggaman,  Administrator,  c.t.a. 
of  LIZZIE  MAHON.  deceased,  the  Administraotr  c.t.a. 
aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  4th  day  of  M^^arch,  A.  D.  1892.  at  11  o'clock  a. 
m  ,  for  making  payment  and  distribution  under  the  Court's 
direction  and  control;  \*hen  and  where  all  creditors  and 
persons  entitled  to  distributivo  shares  (or  legacies)  or  a  resi- 
due, are  hereby  notified  to  attend  in  person  or  bv  agent  or 
attorney  duly  authorized,  with  their  da ims  against  the  estate 
properly  vouched:  otherwise  the  Administratrix  c.t.a.  will 
lake  the  benefit  or  the  law  against  them. 

Provided  a  copy  of  this  oi^er  be  published  once  a  week 
for  three  weeks  m  the  Washington  Law  Reportbr  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

BelKister  of  Wills  for  the  District  of  Columbia. 
6   No.  4104.   Ad.  Doo.  16.    Irving  Williamson,  Proctor. 


of.  to  "the  subscribers,  on  or  before  the  2d  day  of  Pebmaiy 
next;  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 


Given  under  our  hands  this  2d  day  of  FebruMy,  1892. 
KIBfBALL, 


6   Joseph  J.  Darlington,  Proctor. 


IVORY  O.KIB( 
MARY  8.  GIST, 


1841  F  St. 


eiKCOMD    IM8BRXIOM. 


This  18  to  GiTO  Notioe 

That  the  subecril>er.  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia 
holding  a  Special  Term  for  Orphana*  Court  business,  Letters 
of  Administration  the  personal  estate  of  WILLIAM  M.  IBB- 
LAND,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subecriber,  on  or  before  the  26th  day  of  Jlanuanr 
next:  they  may  otherwise  by  law  be  excluded  from  au 
benefit  of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  January,  1892. 

CHAS.  B.  SMITH, 
611  Q  St.  n.  w. 


This  is  to  GiTO  Notioe 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  l^rm  for  Orphans'  Court  businees.Letten 
of  Administration  on  the  personal  estate  of  SARAB 
HENRY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  of  January 
next ;  they  may  otherwise  by  law  be  excluded  from  all  beneoi 
of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  January,  1802. 
WILLIAM  COCHRAN, 
4    Edwards  &  Barnard,  Proctors.        46&  F  St.  Southwest 

This  is  to  Giro  Notiee 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  i'erm  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  MARY  DOR8EY, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  » ubscriber,  on  or  before  the  28d  dav  of  Janaanr 
next:  they  may  otherwise  by  law  be  excluded  firom  au 
t>eneDt  of  the  said  estate. 

Given  under  my  hand  this  2Sd  day  of  January,  1808. 

OALVIN  T.  8.  BBWT, 
4   Jas.  H.  Smith,  Proctor.  1088 18th  St.  n.  w. 
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This  ig  to  6iTe  Notice 

That  the  sabscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Sufnreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
letters  Testamentory  on  the  personal  estate  of  MARY  L. 
HARTLEY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  day  of  Januarv 
next;  they  may  otherwise  by  law  be  excluded  from  all 
beneflt  of  the  said  estate. 

Given  under  my  hand  this  22d  davof  January.  1802. 
_  EDWIN  BRADFIELD  HARTLEY. 

4    Henry  S.  Blatthews.  Proctor.  78  Blyrtle  Ave. 

Montolair,  N.  J. 


VhlB  H  to  Gire  Notice 

That  the  sobscribers,  of  the  District  of  Columbia,  has  ob- 
tamed  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  pewonal  estate  of  M08ES  T. 
BRIDWELL.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  I6th  day  of  January 
next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  I6th  day.  of  January,  lgi». 
ANDREW  A.  LIPSCOMB, 

Mertz  Building.  11th  and  F.  a.  w. 
i  JOB  BARNARD,  600  6th  St.  n.  w. 


This  is  to  GiTe  Notice 

ThAt  the  subscriber,  of  the  District  of  Oolumbia,  haa  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  Business,  Letters 
of  Testamentary,  on  the  personal  estate  of  CHARLES  X. 
MARTIN,  late  of  the  District  of  Columbia,  deceased. 

An  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  day  of  January 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  22d  day  of  January,  189S. 

IRVIN  B.  LINTON, 


4    Irwtn  B.Linton,  Proctor. 


1534  9th  St.  n.  w. 


Tliis  ig  to  GiTe  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  ha" 
obteined  ftt)ra  the  Supreme  Court  of  the  District  of  Col' 
tnnbia,  holding  a  Special  Term  for  Orphans'  Court  busi- 
ness. Letters  of  Administration  on  the  personal  estate  of 
BDWARD  J.  SHORT,  late,  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  ^-ith  the  vouchers  there- 
of*, to  the  subscriber,  on  or  before  the  25th  day  January 
next:  they  may  otherwise  by  law  he  excluded  from  afl 
benefit  of  the  said  estate. 

Given  under  my  hand  this  25th  dav  of  January.  1892. 
JOSEPH  C.  JOHNSON, 
4    B.  M.  Spaulding,  Proctor.  64  Corcoran  Buildmg. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  98th  day  of  January,  1802. 
The  Qottschalk  Company  of   ' 

Balthnore.  Md.  j^^  ^^^^    ^  Docket. 

James  P.  Gairrlty  et  al. 

On  motion  of  the  plaintiff,  by  Mr.  S.  T.  Thomas,  its  sol- 
ioHor.  it  is  ordered  that  the  defendants,  IDA  V.  GARRI PY. 
OORA  QARRI IX  FLORENCE  GARRITY  and  WILLIAM 
GLARRITY,  cause  their  appearance  to  be  entered  herein 
on  or  before  the  first  rule-day  occurring  forty  days  after 
thia  day;  otherwise  the  cause  will  be  proceeded  with  as 
In  case  of  default. 

The  object  of  this  suit  is  to  subject  the  equitable  interesta 
of  the  defendants  in  sub  lot  8,  in  square  3i5,  in  Washington, 
J>.  0..  to  the  payment  of  a  certain  Judgment  at  law, 
Bombered  39,864  in  said  cause  in  favor  of  the  said  Gotts- 
cbalka  Company  against  the  above  named  James  P.  Garrity, 
for  fiheamn  of  $1,449.06  inierest  and  costs. 

A.  B.  HAGNER. 

Tmt  copy.    Test :  J.  R.  Toung,  Clerk,  itc, 

€  By  M.  A.  ClaAoy.  Aaat.  Clerk. 


£egal  Noticee. 


This  is  to  GiTe  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  ot  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphan's  Court  }>^^^ 
Letters  Testamentary  on  the  personal  estate  ot  CHRlSrO- 
PHER  R.  P.  RODGERS,  lateof  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vonchers  there- 
of, to  the  subscriber,  on  or  before  the  23rd  day  of  January 
next:  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  tne  said  estate.  ^^^ 

Given  under  my  hand  this  28rd  day  of  January,  1«». 
ALEX.  RODGERS, 
4   James  Lowudes,  Proctor.  1829  Jeflferson  Place. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

January  25th,  1892. 

In  the  case  of  Job  Barnard,  Administrator  c.  t.  a.  of 
MARCUS  M.  WHEELOCK,  deceased,  th3  Administrator 
c.  t.  a.  aforesaid,  has,  with  the  approval  of^^^^epourt, 
appointed  Friday,  the  26lh  d  «y  of  February,  A.  D.  1892,  at.  11 
o^olock  a.  m.  for  making  payment  and  disUibution  under 
the  Court's  direction  and  control;  when  and  where  all 
creditors  and  persons  entiled  to  distributive  shares  (or 
legacies)  or  a  residue,  are  hereby  noUfted  U>  attend  in  per- 
son or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched  :  otherwise  the 
Administrator  c.  t.  a.  will  take  the  benefit  of  the  law 
against  them.  ^.,  ,    ,  , 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day.  _ 

T^  •  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
4    No.  4267.    Ad.  Doc.  1«. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Ornhans'  Court  Business. 

January  22nd,  1892. 

In  the  case  of  John  Couper  Edwards.  John  Lafouchere 
Edwards,  and  George  Kerr  Edwards,  Executors  of  ELIZA- 
BETH R.  EDWARDS,  deceased,  the  Executors  aforesaid 
have,  with  the  approval  of  ihe  Court,  appointed  Friday,  the 
26lh  day  of  February.  A.  D.  1892,  at  U  o'clock  a.  m,  for 
making  payment  and  distribution  under  the  Courts  di- 
rection and  control ;  when  and  where  all  creditors  and  per- 
sons  entitled  to  distributive  shares  (or  leg.cies)  or  a  residue, 
are  hereby  notified  to  attend  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  claims  against  the 
estate  properlv  vouched  ;  otherwise  the  Executor  will  take 
the  benefit  ofthe  law  against  them. 

Provided  a  copv  of  this  order  be  published  once  a  week 
for  three  weeks  in  ihe  Washington  Law  R  porter,  previous 
to^he.aidday.  l.  P.  WRIGHT, 

Register  of  Wills  for  the  District  c.f  Columbia. 
4    No.  4244.    Ad.  Doc.  16.    Reglna'.d  Fendall.  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans'  Court  Business. 

January  22d.  1892. 
In   the   matter  of  the   Estate   of  JANE   ELIZABETH 
OLIVIA  RHODES,  late  of  the  District  of  Columbia,  de- 

Applicatlon  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  William  Joseph 
McCauley  of  the  District  of  Columbia. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Ck>urt  on  Friday,  the  fourth  day  of  March  nexr,  at  one 
o'clock,  p.  m..  to  show  cansc  why  the  said  Will  should  not 
be  proved  and  admitted  to  pro!  ate  and  Letters  Testamen- 
tary on  the  Estate  of  the  said  deceased  should  not  issue  as 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER.  Justice. 

T^:  L.P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
4   No.  4788.    Ad.  Doc.  17.   James  Hoban,  Proctor. 
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£egal  Notiree 


Thig  is  to  OiTe  Notice 

That  the  sabscriber.  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  -Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  HENBx 
K.  FULTON,  lat^  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  dav  of  January 
next:  they  may  otherwise  by  law  be  ezcluaed  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  January,  1882. 
LAUBA  B.  PULTON. 
4   Chapin  Brown,  Proctor.  1514  Park  Bt. 

Mount  Pleasant,  Washington,  D.  0. 


Tliis  is  to  Giro  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  JAMES  BRADLEY 
ADAMS,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  25th  dav  of  January 
next:  they  may  otiierwise  by  law  be  excluded  ftxnn  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  26th  day  of  January,  1892. 
BYRON  8.  ADAMS, 
BETTIE  B.  SWAYZE, 
4   John  B.  Lamer,  Proctor.  612 11th  St.  n.  w. 


XHIRD    IM8KRXIOM. 


This  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained frt>m  the  ^upreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphan's  Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  JAMEB 
McMULLIN.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  I6th  day  of  January 
next;  they  may  otherwise  by  law  be  excluded  from  all 
beneilt  of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  January,  1892. 

GEORGE  J.  BOND, 
a   James  P.  McCrelUs.  Proctor.  823  F  St.  n.  w. 


Tliis  is  to  OiTe  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
business.  Letters  Teste  men tary  on  the  personal  estate  of 
SHADRACH  NUGENT,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  January 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  January,  1892. 
GEO.  W.  LINKINS, 
8  19th  and  H  Sto.  n.  w. 


fUqai  HotkcB. 


This  ig  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
business.  Letters  ot  Administration  on  the  personal  estate 
of  MARY  HICKEY,  late  of  the  District  of  Columbia,  de- 
ceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  Januarv 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  January,  1892. 
M^&QAUBT  HICKEY, 
t   FUmore  Beall,  Proctor.  i00F8t.n.w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  BuslneM. 
January  tfith,  1802. 

In  the  matter  of  the  Estate  of  PATfflCK  CONNELLY, 
late  of  the  District  of  Columbia,  deceased. 

Application  fbr  the  Probate  of  the  last  Will  and  Testament 
and  for  Letters  of  Administration,  ctA.,  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  Catherine 
Connelly. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  12th  day  of  February,  next,  at  1 
o'clock  p.  m.,  to  show  cause  why  the  said  Will  should  not  be 
proved  and  admitted  to  Probate  and  Letters  of  Administra- 
tion, c.tA.,  on  the  Estate  of  the  said  deceased  should  not 
issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  onoea  week 
for  three  weeks  in  the  Washington  Law  Reporter 
previous  to  the  s^d  day. 

By  the  Court.  A.  B.  HAGNBR,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
8    Ernest  L.  Schmidt,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  20th  day  of  January,  1S92. 
Bartow  L.  Walker  and  wife ) 

vs.  .      V  No.  18,629.    Equity  Docket  88. 

Alverda  Osbum  et  at.     > 

On  motion  of  the  complainants,  by  Leo  Simmons,  their 
solicitor,  it  is  ordered  that  the  defendants,  ALVERDA  OS- 
BURN,  GRACE  08BURN,  MASON  08BUBN,  DECATUR 
OSBURN  and  RICHARD  OSBURN,  cause  their  appearance 
to  be  entered  herein  on  or  before  the  first  rule-day  occurring 
foriy  days  after  this  day ;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  for  sale,  to 
make  partition  of  the  property  described  in  the  bill  in  this 
cause,  of  which  John  Young  died  seized  in  Washington 
City. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.   Test:  J.  R.  Young,  Clerk,  &e. 

8  By  L.  P.  Williams,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  D  STRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  BnsineM. 

January  16th,  1892. 

In  the  matter  of  the  Estate  of  CARL  L.  WINDHOLZ, 
late  of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased  has  this  day  been  made  by  William  A. 
Rues. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  the  12th  day  of  February  next,  at  on« 
(1)  o'clock  p.  m.,  to  show  cause  why  the  said  will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should 
not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  RspoBTiiBand  Wash- 
ington Post  previous  to  the  said  day. 

By  the  Court.  A.  J3.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
8    No.  4773.    Admn.  Doc.  17.    Chapin  Brown,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  20th  day  of  January,  1892. 

J.  H.  Adrlaant      ) 

vs.  VNo,  18,596.    Equity  Docket  88. 

ItaicS.  Lyons  et  al.) 

On  motion  of  the  complainants,  by  Mr.  O.  H.  Budkmg 
his  solicitor,  it  is  ordered  that  the  defendant,  JOHN  MERE- 
DITH,  cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  dayn  after  this  day ;  other- 
wise the  cause  will  be  prooeedea  with  as  in  case  of  deftMilt. 

The  object  of  this  smt  is  a  sale  for  purpoMS  of  partition  of 
part  of  lot  No.  26.  section  8  of  Barry  Farm,  in  the  District  of 
Columbia.  .    . 

This  notice  to  be  inserted  once  a  week  fbr  each  of  three 
successive  weeks  in  the  Washington  Law  Reporter  and 
the  Evening  Star. 

Bythe  Court.  A.  B.  HAGNER,  Justice.  Ac 

True  copy.    Test:  J.  R.  Young,  Clerk,  Ac 

t  ^  ByL.P.WiUiaiiia,Asst.OlOTk. 
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An  extreme  instance  of  **the  lawless 
science  of  the  law,^'  as  Tennyson  calls  it, 
is  aflfbrded  by  a  decision  of  the  Su- 
preme Court  of  California  in  the  re- 
cently reported  case  of  Pico  v.  Cohn — a 
case  showing  as  glaring  a  miscarriage  of 
justice  under  the  forms  of  law  as  could 
well  be  met  with.  From  the  somewhat  ex 
tended  statement  of  *facts  given  in  the 
opinion  of  the  court,  it  appears  that  the 
-plaintiff,  being  the  owner  of  a  large  tract 
of  land  in  Los  Angeles,  and  worth  at  the 
time  of  the  transaction  in  question  over 
$200,000,  and  considerably  more  at  the 
time  of  bringing  the  suit,  found  himself  in 
severe  financial  straits  owing  to  heavy  en- 
cumbrances upon  his  property  and  their 
threatened  foreclosure.  To  meet  these  de- 
mands he  was  forced  to  borrow  anew.  He 
accordingly  borrowed  from  one  Cohn  the 
sum  of  $62,000,  at  the  same  time  giving  as 
security  an  absolute  deed  of  his  land. 
Within  a  mouth  or  two  afterwards  plaintiff 
tendered  payment  an4  demanded  a  recon- 
veyance, which  was  refused,  whereupon  he 
commenced  suit.  Cohn  answered,  alleging 
that  the  transaction  was  an  absolute  sale. 
The  court  found  for  the  plaintiff^  and  de- 
creed a  reconveyance,  but  on  appeal  the 
Supreme  Court,  believing  that  other  moneys 
had  been  advanced  by  Cohn,  directed  a 
new  trial  unless  the  plaintiff  would  pay  to 
Cohn  the  additional  sum  of  $35,000.  67 
Cal.,  258.  Plaintiff  refused  to  consent  to 
such  modification  of  the  decree  below,  and 
thereupon  a  new  trial  was  drdered,  and 


here  the  story  commences.  It  appears  that 
at  the  first  tiral  plaintiff  put  upon  the 
witness  stand  one  Johnson,  the  only  x>erson 
who  was  present  at  the  transaction  with 
Cohn.  This  witness,  however,  to  the  sur- 
prise of  plaintiff,  instead  of  testifying  that 
the  transaction  was  one  of  loan  and  secur- 
ity, swore  most  positively  that  it  was  an 
absolute  purchase  and  conveyance;  but  his 
testimony  was  so  riddled  on  cross-examina- 
tion that  it  became  plain  to  the  court  that 
the  transaction  was,  as  contended  by  plain- 
tiff, one  of  loan  and  security.  Before  the 
second  trial  came  on  both  the  defendant 
and  this  witness  were  dead.  Counsel,  how- 
ever, were  so  confident  that  the  written 
transcript  of  Johnson's  testimony  at  the 
former  trial,  notwithstanding  its  general 
falsity,  established  by  the  cross-examina- 
tion the  truth  of  plaintiff's  contention,  that 
they  put  it  in  evidence.  Then  they  met 
with  another  surprise.  A  new  judge  was 
on  the  bench,  and  he  took  a  different  view 
of  the  testimony  and  found  that  instead  of 
a  mortgage  the  transaction  was  an  absolute 
sale.  This  finding  the  Supreme  Court  af- 
firmed notwithstanding  its  former  judg- 
ment that  the  transaction  was  one  of  loan 
and  security,  the  affirmance  being  on  the 
ground  that  the  evidence  being  conflicting 
the  finding  of  the  lower  court  could  not  be 
disturbed.  Shortly  after  this  affirmance 
plaintiff  filed  a  bill  to  vacate  the  decree  on 
the  ground  of  newly-discovered  evidence 
showing  that  Johnson  had  been  bribed  by 
Cohn  to  testify  falsely  as  to  the  nature  of 
the  transaction,  and  that  but  for  this  false 
testimony  the  adverse  decree  would  not 
have  been  given.  To  this  bill  a  demurrer 
was  filed  and  sustained  by  the  court  below, 
on  the  ground  that  even  if  it  were  shown 
that  the  testimony  of  the  witness  was  per- 
jured, and  that  the  perjury  had  been  se- 
cured by  the  successful  party,  and  even 
though  there  appeared  to  be  a  reasonable 
certainty  that  on  a  new  trial  the  plaintiff 
would  succeed,  yet  a  new  trial  ought  not  to 
be  granted — interest  reipvblicce  ut  sit  finis 
lUium.    The  rest  of  ^he  qase  wq  take  from 
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the  opinion  of  the   Court  affirming  this 
decree: 

Without  going  more  ftilly  into  the  reasons 
which  induced  counsel  for  plaintiff  to  submit 
the  testimony  of  Johnson  to  the  consideration 
of  the  court  on  the  second  trial  of  the  former 
action,  we  content  ourselves  with  saying  that 
the  allegations  of  the  complaint  show  that  the 
course  pursued  by  them  was,  under  the  circum- 
stances, wise  and  proper,  if  not  absolutely 
necessary.  But,  contrary  to  their  expectations, 
the  court  believed  his  false  testimony,  and  for 
that  reason  alone  decided  against  the  plaintiff. 
In  support  of  this  couclusion  the  complaint  set 
out  the  substance  of  all  the  testimony  of  Cohn 
and  Pico,  and  in  detail  the  material  portions  of 
Johnson's  testimony,  from  which,  with  other 
averments,  it  appears  that  but  for  Johnson's 
positive  perjury  and  suppression  of  the  truth 
the  judgment  here  in  question  would  not  have 
been  given.  This  being  shown,  it  is  next  alleged 
that,  after  the  final  affirmance  of  that  judgment 
by  this  court,  plaintiff  made  the  discovery  that 
Cohn  had  paid  Johnson  |2,000  to  testify  falsely. 
The  particulars  of  this  bribery  and  its  discovery 
are  detailed  in  the  complaint  and  show  that  on 
the  very  morning  that  Johnson  gave  his  testi- 
timony  Cohn  placed  f  2,000  in  the  hands  of  one 
Forbes,  with  directions  given  in  Johnson's  pres- 
ence to  pay  it  to  him  if  he  testified  to  an  abso- 
lute sale,  and  that,  immediately  after  he  had  so 
testified,  he  demanded  and  received  the  money. 

It  is  averred,  and  we  think  sufficiently  shown, 
that  upon  proof  of  these  facts  there  is  a  reason- 
able certainty  that  plaintiff  would,  upon  another 
trial,  gain  his  cause.  Such  being  the  case,  is 
plaintiff  entitled  to  a  decree  vacating  and  an- 
nulling the  former  decree  on  the  ground  that  it 
was  procured  by  fraud?  After  a  careful  and 
extended  examination  of  the  authorities,  we  are 
constrained  to  answer  this  question  in  the  neg- 
ative. That  a  former  judgment  or  decree  may 
be  set  aside  and  annulled  for  some  frauds  there 
can  be  no  question,  but  it  must  be  a  fraud  ex- 
trinsic or  collateral  to  the  question  examined 
and  determined  in  the  action.  And  we  think  it 
is  settled  beyond  controversy  that  a  decree  will 
not  be  vacated  merely  because  it  was  obtained 
by  forged  documents  or  perjured  testimony. 
The  reason  of  this  rule  is  that  there  must  be  an 
end  of  litigation ;  and  when  parties  have  once 
submitted  a  matter,  or  have  had  the  opportunity 
of  submitting  it,  for  investigation  and  determi- 
nation, and  when  they  have  exhausted  every 
means  for  reviewing  such  determination  in  the 
same  proceeding,  it  must  be  regarded  as  final 


and  conclusive,  unless  it  can  be  shown  that  the 
jurisdiction  of  the  court  has  been  imposed  upon, 
or  that  the  prevaiUng  party,  by  some  extrinsic 
or  collateral  fraud,  has  prevented  a  fair  submis- 
sion of  the  controversy.  What,  then,  is  an  ex- 
trinsic or  collateral  fraud,  within  the  meaning 
of  this  rule? 

Among  the  instances  g^ven  in  the  books  are 
such  as  these  :  Keeping  the  unsuccessful  party 
away  from  the  court  by  a  false  promise  of  a 
compromise,  or  purposely  keeping  him  in  igno- 
rance of  the  suit ;  or,  where  an  attorney  fraudu- 
lently pretends  to  represent  a  painty,  and  con- 
nives at  his  defeggb,  or,  being  regularly  employed, 
corruptly  sells  out  hia  client's  interests.  United 
States  V.  Throckmorton,  98  U.  S.,  66,  66;  26  L. 
ed.,  95,  and  authorities  cited.  In  all  such  in- 
stances the  unsuccessftil  party  is  really  pre- 
vented by  the  fraudulent  contrivance  of  his  ad- 
versary from  having  a  trial ;  but  when  he  has  a 
trial  he  must  be  prepared  to  meet,  and  expose 
perjury  then  and  there.  He  knows  that  a  fJa-lse 
claim  of  defense  can  be  supported  in  no  other 
way;  that  the  very  object  of  the  trial  is,  if  pos- 
sible, to  ascertain  the  truth  from  the  conflict  of 
the  evidence,  and  that  necessarily  the  truth  or 
falsity  of  the  testimony  must  be  determined  In 
deciding  the  issue.  The  trial  is  his  opportunity 
for  making  the  truth  appear.  If,  unfortunately, 
he  fails,  being  overborne  by  perjured  testimony, 
and  if  he  likewise  fails  to  show  the  injustice  that 
has  been  done  him,  on  motion  for  a  new  trial, 
and  the  judgment  is  affirmed  on  appeal,  he  is 
without  remedy. 

The  wrong,  in  such  case,  is,  of  course,  a  most 
grevious  one,  and  no  doubt  the  Legislature  and 
the  courts  would  be  glad  to  redress  it  if  a  rule 
could  be  devised  that  would  remedy  the  evil 
without  producing  mischiefs  far  worse  than  the 
evil  to  be  remedied.  Endless  litigation,  in 
which  nothing  was  ever  finally  determined, 
would  be  worse  than  occasional  miscarriages  of 
justice ;  and  so  the  rule  is  that  a  final  judgment 
cannot  be  annulled  merely  because  it  can  be 
shown  to  have  been  based  on  perjured  testi- 
mony; for,  if  this  could  be  done  once,  it  could 
be  done  again  and  again,  ad  infinitum.  But 
counsel  for  appellant  seek  to  distinguish  this 
case  from  those  in  which  it  has  been  held  that  a 
judgment  will  not  be  set  aside  by  reason  of  its 
being  based  upon  forged  documents  or  perjured 
testimony.  They  say  that  the  fraud  committed 
by  Cohn  was  the  bribing  of  Johnson ;  that  this 
was  collateral  and  extrinsic ;  that  it  was  not, 
and  could  not  have  been,  the  subject  of  investi- 
gation at  the  trial  of  the  original  action.  We  do 
not  think  this  distinction  can  be  maintained. 
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The  fraud  which  Cohn  committed  was  the 
production  of  perjured  evidence  in  support 
of  his  defense.  The  means  hy  which  he  in- 
duced the  witness  to  swear  falsely  was  but  an 
incident.  It  may  be  safely  asserted  that  a  wit- 
ness does  not  often  deliberately  perjure  himself 
without  being  induced  thereto  by  some  fraudu- 
lent or  corrupt  practice  on  the  part  of  him  who 
gets  the  advantage  of  the  perjury.  It  is  a 
matter  of  indiflference  what  particular  form 
such  corrupt  practice  takes.  The  evil  and  the 
wrong  is  in  the  peijury  which  follows.  In  this 
case  the  truth  of  Johnson's  evidence  was  neces- 
sarily drawn  in  question  at  the  trial,  and  deter- 
mined by  the  decision  of  the  court ;  and  all  that 
has  since  been  discovered  is  another  item  of 
testimony  bearing  on  that  point.  We  cannot 
find  any  substantial  ground  upon  which  this 
case  can  be  distinguished  from  UnitM  States  v. 
Throckmorton,  supra.  The  decision  in  that  case 
has  been  approved  by  this  court  as  recently  as 
Re  Griffith,  94  Cal.,  113.  The  following  decisions 
of  this  court  are  also  in  point :  Allen  v.  Currey, 

41  Cal.,  321;  Amador  O.  &  Min.  Co.  v.  Mitchell, 
69  CaL,  170. 

Many  other  authorities  to  the  same  eflfect  are 
cited  in  the  brief  for  respondents.  On  the  other 
hand,  the  case  of  Lai  the  v.  McDonald,  7  Kan., 
254,  12  Kan.,  340,  directly  supports  the  position 
of  appellant,  as  does  the  case  of  Fabrilius  v. 
Cock,  3  Burr.,  1771.  The  cases  of  Verplanck  v. 
Van  Buren,  76  N.  Y.,  247,  and  Dringer  v.  Jewett, 

42  N.  J.  Eq.,  573,  8  Cent.  Rep.,  660,  contain  ex- 
pressions which  seem  to  imply  the  same  doctrine, 
but  they  do  not  du'ectly  support  it.  Other  cases 
cited  by  appellant  are  less  in  point. 

We  think,  on  the  whole,  that  it  is  settled  by 
the  great  weight  of  authority  that  the  plaintiflTs 
action  cannot  be  maintained. 


Snprenie  Court  of  the  District  of  Columbia 
In  General  Term. 

ERNEST  LENT 
v. 
HARRIET  J.  KERN  AN. 
Whether  the  Act  of  Congress  of  Ju'y  l8,  1888,  provldinjr 
for  the  improvement  and  repair  of  alleys  and  sidewall-R 
is  unconstitational  and  void.    Quaere, 
At  Law.    No.  30,133.    Decided  November  2,  1891. 
The  Chibp  Jdstice  and  Justices  Cox  and  Jambs  sitting. 
Motion  for  judgment  under  Rule  7  5.    Jttdg- 
ment  reftised, 

Messrs.  J.  B.  Labner  and  W.  G.  Reed  for 
plaintifif. 
Mr.  Henry  E.  Davis  for  defendant 
Mr.  Justice  Oox  delivered  the  opinion  of  the 
ooart 


This  Is  an  action  brought  upon  a  written  con- 
tract of  sale,  by  which  the  defendant^  Mrs.  Ker- 
nan,  agrees  to  sell  certain  property  to  the  plain- 
tiff for  the  sum  of  |3,000,  and  as  part  of  the  stipu- 
lation it  was  provided  that  all  taxes  should  be 
paid  to  the  date  of  sale.  The  sale  was  completed 
and  the  conveyance  passed,  and  afterwards,  the 
plaintiff  alleges,  that  he  discovered  that  a  special 
tax  had  been  assessed  upon  the  property  in 
question,  to  the  amount  of  |173,  for  the  paving 
of  an  alley  adjoining  the  premises ;  that  he  was 
compelled  to  pay  that  sum  in  order  to  prevent 
the  property  from  being  sold,  and  demanded 
repayment  from  the  defendant^  and  that  she  re- 
fused. 

The  defendant  files  the  general  pleas  that  she 
did  not  promise  as  alleged,  and  is  not  indebted 
as  set  out  in  the  declaration.  There  is  an  affi- 
davit filed,  in  which  the  defendant  sets  out,  in 
substance,  that  at  the  time  of  the  sale  she  was 
not  aware  of  the  existence  of  this  assessment^ 
but,  since  the  matter  has  been  brought  to  her 
attention,  she  has  discovered  that  the  alleged 
tax  was  assessed  on  accountof  what  is  conmionly 
called  compulsory  permit  work,  under  the  act 
of  Congress  of  July  18,  1888.  I  might  as  well  re- 
fer to  that  at  once,  and  state  what  the  question 
is.  That  is  an  appropriation  act.  There  is  an 
appropriation  "  for  the  improvement  and  repair 
of  alleys  and  sidewalks  and  the  construction  of 
sewers  under  the  permit  system,  (90,000 :  Pro- 
vided, that  the  property  owners  requesting  such 
improvements  shallpay  one-half  of  the  total  cost: 
and  provided  further,  that  the  Commissioners  of 
the  District  of  Columbia  are  authorized  in  their 
discretion  to  order  such  of  the  above  enumerated 
work  as  in  their  opinion  is  necessary  for  the 
public  health,  safety  or  comfort,  and  to  pay  the 
total  cost  of  such  work  from  said  appropriation,! 
one  half  of  the  cost  of  such  work  to  be  charged \ 
against  and  become  a  lien  upon  the  abutting  | 
property,  and  its  collection  to  be  enforced  in 
the  same  manner  as  the  collection  of  general 
taxes.  *' 

It  will  be  observed  that  there  are  two  clauses 
in  this  section.  One  relates  to  work  which  is 
done  upon  the  request  of  property  owners,  and 
that  provides  that  the  property  owners  request- 
ing the  improvement  shall  pay  one  half  of  the 
total  cost.  The  defendant  says  that  she  never 
requested  that  improvement,  and  conse- 
quently she  does  not  come  within  that  clause. 
The  other  clause  authorizes  the  Commissioners  to 
order  the  work  done  in  their  discretion,  and  she 
says  that  if  it  was  done  under  that  clause,  she 
never  had  any  notice  of  the  proposed  work,  and 
therefore   never  had  an,  o]^]^rtanjtty  of  being 
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(heard  as  to  the  cost  of  the  work,  or  the  propriety 
of  having  it  done,  or  the  proper  proportion  of 
the  oost  to  be  assessed,  as  between  herself  and 
the  other  property  owners.  The  argument  is, 
that  the  whole  Act  of  Congress,  as  to  this  taxa- 
tion, was  absolutely  void,  whether  notice  was  in 
fact  given    to   the    defendant  or  not,    upon 

^    the  ground  that  the  law  does  not  provide  for 
any  notice  or  any  of  the  guarantees  that  ordi- 

^  narily  accompany  the  process  of  taking  private 
property  for  public  use ;  therefore  it  is  taking 
private  property  without  due  process  of  law.  It 
is  a  singular  fact  that  the  law  does  not  declare 

>^  /in  what  manner  the  assessment  shall  be  made> 
and  does  not  provide  for  any  notice  to  parties 
\^  for  any  opportunity  for  them  to  be  heard.  It 
gives  the  Oommissioners  authority  in  their  dis- 
cretion to  order  the  work  to  be  done,  and  says 
that  one-half  of  the  cost  of  the  work  is  to  be 
charged  against  and  become  a  lien  upon  the 
abutting  property ;  but  whether  to  be  charged 

^  according  to  area,  frontage  or  valuation  is  not 
defined. 

It  is  said,  on  the  part  of  the  plaintiff,  that  the 
validity  of  this  assessment  cannot  be  questioned 
collaterally,  but  that  it  can  only  be  done  by  a 
proceeding  by  way  of  certiorari.  Whatever 
might  be  the  case  if  it  were  a  mere  question  of 
irregularity,  no  such  question  arises  here,  be- 
cause it  is  not  an  irregularity  that  is  complained 
of^  but  a  total  absence  of  authority  to  execute 
the  work.  That  identical  question  occurred  in 
New  York,  and  came  before  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Spencer  v. 
Merchant,  100  N.  Y.  It  was  a  case  where  the 
contract  was  made  to  sell  property,  with  a  cov- 
enant against  all  encumberances.  The  vendor 
discovered  a  tax  lien  upon  his  property,  as  he 
supposed.  He  called  upon  the  defendant  to 
pay,  which  he  refused,  and  then  sued  him  for 
not  doing  it.  That  case  came  before  the  Supreme 
Court,  and  in  that  case  the  controversy  was 
whether  the  law  under  which  the  tax  was  levied 
was  not  void  under  the  constitution  of  New 
York,  as  in  conflict  with  that  provision  which  is 
common  to  that  constitution  and  to  the  Consti- 
tution of  the  United  States,  viz :  that  nobody 
shall  be  deprived  of  his  property,  without  due 
process  of  law.  The  question  never  was  made 
whether  the  validity  of  that  tax  could  be  in- 
quired into  as  between  the  parties. 

We  hardly  think  it  necessary,  at  this  stage  of 
the  present  case,  to  go  at  length  into  or  decide 
definitely  the  grave  constitutional  question, 
whether  this  law  is  void  because  it  is  taking 
private  property  without  due  process  of  law. 
The  motion  here  is  for  a  judgment^  notwith- 


standing the  plea.  It  is  sufficient  for  us  to  aay 
that  the  authorities  cited  to  us  in  the  State 
courts  favor  the  contention  of  the  defendant, 
and  we  know  nothing  in  the  decisions  of  the 
I  Federal  courts  which  does  not  harmonize  with 
this. 

In  a  case  in  74th  New  York  this  question  is 
discussed  at  considerable  length,  and  the  court 
held  the  fact  that  a  law  of  New  York  did  not 
provide  for  a  notice  to  the  parties  interested  in 
regard  to  an  assessment,  sufficient  to  invalidate  /^ 
the  law.  There  is  a  case  in  65  California  of  the 
same  character. 

It  is  safe,  however,  for  us  to  say  that  so  much 
can  be  said  in  favor  of  the  contention  of  the  de- 
fendant that  we  would  not  be  warranted  in  giv- 
ing judgment  upon  this  showing,  adversely  to 
the  defendant,  and  we  simply  overrule  that 
motion  for  the  present. 

If  the  question  should  come  before  us  again, 
we  will  give  it  more  deliberate  consideration. 


A  Reoent  Bxposition  of  the  Law  of 
Cbamperty. 

In  Brown  vs.  Bigne,  decided  by  the  Supreme 
Court  of  Oregon  in  November  last  (28  Pacific 
Reporter,  11)  the  only  question  litigated  was 
whether  the  agreement  between  plaintiff  and 
Bigne  was  champertous  and  therefore  void.  In 
discussing  such  question  the  court  first  consid- 
ered the  historical  origin  of  champerty  as  a  de- 
fense, saying,  in  part,  as  follows : 

"The  doctrine  of  champerty  and  maintenance, 
the  gist  of  which  is  the  same,  differing  only  in 
the  mode  of  compensation,  arose  from  causes 
peculiar  to  the  state  of  society  in  which  it  was 
established.  The  most  potent  reason  for  their 
suppression  was  an  apprehension  that  jdstice 
itself  would  be  endangered  by  these  practices. 
The  doctrine  was  established  **to  repress  the 
practices  of  many  who,  when  they  thought  they 
had  title  or  right  to  any  land  for  the  flirtherance 
of  their  pretended  right,  conveyed  their  interest, 
or  some  part  thereof,  to  great  persons,  and  with 
their  countenance  did  oppress  the  possessors. 
The  power  of  great  men,  to  whom  rights  of  ac- 
tion were  transferred  in  order  to  obtain  support 
and  favor  in  suits  brought  to  assert  these  rights, 
the  confederacies  which  were  thus  formed,  and 
the  oppression  which  followed  from  theinfiuence 
of  great  men  in  such  cases,  are  themes  of  com- 
plaint in  the  early  books  of  the  English  law." 
Sly  Wright  vs.  Pages,  1  Leon,  167. 

Blackstone  speaks  of  these  offenses  as  prevert- 
ing  the  process  of  the  law  into  an  engine  of  op- 
pression.   4  Bl.  Comm.,  185.    So  great  was  the 
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evil  of  rich  and  powerftil  barons  buying  up 
olaims,  and  by  means  of  their  exalted  and  influ- 
ential positions,  overawing  the  courts,  and  thus 
securing  unjust  and  unmerited  judgments,  and 
oppressing  those  against  whom  their  anger  was 
directed,  that  it  became  necessary,  in  an  early 
day  in  England,  to  enact  statutes  to  prevent 
BQoh  practices,  and  to  invoke  in  all  its  rigor  the 
doctrine  against  champerty  and  maintenance. 
The  common  law  rule  prohibiting  the  assign- 
ment of  choses  in  action,  and  the  sale  and  trans- 
fer of  land  held  adversely,  was  a  branch  of 
this  same  doctrine  and  arose  from  the  same 
causes. 

The  opinion  proceeds  as  follows :  **  To  meet 
the  changed  condition  of  society  and  adminis- 
tion  of  justice,  the  rule  has  been  much  modified, 
so  that^  upon  modern  construction,  the  doctrine 
of  champerty  and  maintenance,  as  regards  a  lay- 
man, is  confined  to  cases  where  a  man,  for  the 
purpose  of  stirring  up  a  strife  and  litigation, 
encourages  others  either  to  bring  actions  or  to 
make  defenses  which  they  have  no  right  to 
make,  or  otherwise  would  not  make ;  such  in. 
terferenoe  is  considered  as  having  a  tendency  to 
pervert  the  course  of  justice.  Dorwin  v.  Smith, 
86  Vt,  69;  Findon  v.  Parker;  11  Mess.  &  W., 
675 ;  Stanley  v.  Jones,  7  Bing.,  369.  The  gist  of 
^e  offense  consists  in  the  officious  intermed- 
dling in  another  suit,  and  contracts  not  within 
the  mischief  to  be  guarded  against  should  not  be 
held  to  come  within  the  rule.  It  may  now  be 
stated  as  a  general  rule  that  a  man  may  sell  the 
whole  or  part  of  a  thing  in  action,  as  well  as  the 
whole  or  part  of  a  thing  in  possession.  The  right 
of  disposition  is  involved  in  the  very  idea  of 
property.  With  few  exceptions,  not  material 
here,  whatever  a  man  may  own  he  may  sell,  and 
whatever  a  man  may  lawhiUy  sell  another  man 
may  lawfhlly  buy,  and  whenever  a  man  has 
bought  anything  in  the  nature  of  property,  he 
is  entitled  to  all  the  remedies  the  law  may  af- 
ford, to  enable  him  to  i>ossess  and  enjoy  it. 

''It  follows  that  there  is  now  no  rule  of  law 
which  prohibits  the  purchase  of  anything  other- 
wise capable  of  assignment,  merely  because  it 
may  become  the  subject  of  a  law  suit.  From 
this  it  logically  follows  that  the  purchase  of  a 
right,  which  is  the  subject-matter  of  a  pending 
law  suit  by  one  standing  in  no  fiduciary  rela- 
tion, is  not  unlawfhl,  unless  it  is  made  for  the 
mere  purpose  or  desire  of  perpetuating  strife  and 
litigation,  nor  can  it  make  any  difference,  on 
principle  or  authority,  that  the  consideration 
for  the  purchase  is  to  be  used  in  conducting  the 
litigation  and  paying  the  expenses  thereof.  A 
(b^  bona  fide  agreement^  by  a  layman,  to  sup- 


ply fhnds  to  carry  on  a  pending  suit,  in  consid- 
eratian  of  having  a  share  in  th  e  property  if  re- 
covered, it  seems  to  us,  ought  not  to  be  re- 
garded as  per  se  void,  either  on  the  grounds  of 
champerty,  as  now  understood,  or  of  public 
policy.  Indeed,  it  may  sometimes  be  in  fur- 
therance of  justice  and  right  that  a  suitor  who 
has  a  just  title  to  property,  and  no  means  ex- 
cept the  property  itself,  should  be  assisted  in 
that  way.  The  doctrine  of  champerty  is  di- 
rected against  speculation  in  law  suits,  and  to 
repress  the  gambling  propensity  of  buying  up 
doubtftil  claims. 

"  It  is  not,  nor  never  was,  intended  to  prevent 
persons  fh)m  charging  the  subject  matter  of  the 
suit  in  order  to  obtain  the  means  of  prosecuting 
it  1  Add.  Cont,  392;  Stotsenburg  v.  Marks,  79 
Ind.,  193.  But  agreements  of  the  kind  above 
suggested  should  be  carefhlly  watched  and 
closely  scrutinized,  when  called  in  question, 
and  if  found  to  have  been  made,  not  with  a 
bona  fide  object  of  assisting  a  claim  believed  to 
be  just,  but  for  the  purpose  of  injuring  and  op- 
pressing others  by  aiding  in  unrighteous  suits, 
or  for  the  purpose  of  gambling  in  litigation,  or 
to  be  so  extortionate  or  unconscionable  as  to  be 
ineqitable  against  the  party,  effect  ought  not  to 
be  given  to  them.  Courts  administering  justice 
according  to  the  broad  principle  of  equity  and 
good  conscience,  as  they  are  bound  to  do,  will 
consider  whether  the  transaction  is  merely  the 
bona  fide  acquisition  of  an  interest  in  the  sub- 
ject of  litigation,  or  whether  it  is  an  unfair  or 
illegitimate  transaction,  gotten  up  for  the  pur- 
pose merely  of  spoil  or  speculation. 

**The  doctrine  of  champerty,  to  the  extent  of 
furnishing  aid  in  a  suit  under  an  agreement  to 
divide  the  thing  recovered,  is  per  ae  void,  we 
think  ought  not  to  prevail,  when  such  aid  is 
furnished  by  a  layman;  but  when  such  con- 
tracts are  n^e  for  the  purpose  of  stirring  up 
strife  and  litigation,  harassing  others,  inducing 
suits  to  be  begun  which  otherwise  would  not  be 
commenced,  or  for  speculation,  they  come 
within  the  analogy  and  principles  of  that  doc- 
trine, and  should  not  be  enforced.  Gilbert  v. 
Holmes,  64  111.,  548;  The  Mohawk,  8  Wall.,  153; 
Boardman  v.  Thompson,  26  Iowa,  4S7." 

It  will  be  particularly  noticed  that  the  appli- 
cation of  the  doctrine  above  explained  is,  in 
terms,  confined  to  laymen.  In  many  States 
statutes  have  been  passed  regulating  the  matter 
as  far  as  attorneys  are  concerned.  In  New  York 
a  lawyer  is  precluded  from  purchasing  choses 
in  action  with  the  intent  and  for  the  purpose  of 
bringing  an  action  thereon,  and  from  giving  a 
valuable  consideration  *'as  an  inducement  to 
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placing,  or  in  consideration  of  having  placed  in 
his  hands,  or  in  the  hands  of  another  person,  a 
demand  of  any  kind  for  the  purpose  of  bring- 
ing an  action  thereon."  Code,  Sees.  73,  74. 
But  these  provisions  have  been  construed  with 
great  liberality  (Fowler  v.  Oallan,  102  N.  Y., 
395),  and  it  seems  safe  to  say  that  no  agreement 
woald  be  held  champertous  here  unless  the  ex- 
press statutory  provisions  were  very  literally 
transgressed. — New  York  Law  Journal, 


Snpreme  Court  of  Wisconsin. 

BROWNELL  v.  DURKEE. 

An  officer  cannot  forcibly  take  personal  property  Arom  its 
owner,  who  haa  acquired  peaceable  posseesion  of  it 
after  the  officer  haa  levied  on  it  as  the  property  of  the 
third  person. 

Decided  March  17,  1891. 

Appeal  by  plaintiff  from  a  judgment  of  the 
Circuit  Oourt  for  Rock  County  in  favor  of  de- 
fendants in  an  action  brought  to  recover  dam- 
ages for  an  assault  upon  plaintiff  and  alleged 
wrongful  ejection  of  him  from  a  certain  railroad 
car.    Reversed, 

TSB  FACTS  are  stated  in  the  opinion. 

Mr.  Chief  Justice  Cole  delivered  the  opinion 
of  the  Court : 

This  is  an  action  brought  to  recover  damages 
for  the  wrong  of  the  defendants  in  assaulting 
the  plaintiff  on  or  about  the  15th  of  December, 
1885,  and  forcibly  ejecting  him  from  a  railroad 
ear  while  he  was  unloading  coal  that  belonged 
to  him.  The  defendants  justify  their  acts  by 
answering  that  at  the  time  the  defendant  Harris 
R.  Durkee  was  a  constable,  and  bad  a  writ  of 
attachment  in  favor  of  the  other  two  defendants 
against  one  Price  and  one  Paul,  and  that  he 
levied  on  the  coal  in  the  car  mentioned  as  the 
property  of  Price  and  Paul,  in  good  faith,  and 
without  malice,  and  exercised  only  so  much 
force  as  was  necessary  for  the  purpose  of  eject- 
ing the  plaintiff  from  the  car  where  the  coal 
was.  It  appears  that  the  plaintiff,  shortly  before 
the  15th  of  December,  ordered  a  car  of  coal, 
which  he  expected  to  sell  to  Price.  The  car 
arrived  at  Geneva,  consigned  to  him.  Price 
paid  the  flight  on  the  coal,  but  did  not  pay  for 
^e  coal,  and  it  was  not  delivered  to  him  by  the 
plaintiff.  The  attachment  was  levied  on  the 
coal  in  the  car,  while  the  car  was  standing  on 
the  side  track  of  the  company  at  Geneva,  on  the 
15th  of  December,  as  the  property  of  the  de- 
fendants in  the  attach  men t.  The  railroad  agent 
was  informed  of  the  attachment,  and  was  asked 
by  the  constable  to  seal  the  car  up,  and  let  it 


stand  where  it.was,  for  him,  temporarily.  The 
next  day  the  plaintiff  notified  the  defendants 
that  Price  did  not  own  the  coal,  but  that  it  be- 
longed to  him.  On  the  morning  of  the  17th  of 
December  the  plaintiff  went  to  the  freight 
depot,  saw  the  agent  about  the  coal,  and  the 
agent  formally  opened  and  delivered  the  car  of 
coal  to  him.  The  plaintiff  thus  took  quiet  and 
peaceable  possession  of  the  car,  and  was  en- 
gaged in  removing  the  coal  therefrom,  when  the 
constable  arrived  on  the  g^und,  forbade  him 
from  interfering  with  the  coal,  and  demanded 
possession  of  the  car.  This  being  reflised,  he 
forcibly  ejected  the  plaintiff  from  the  same, 
which  is  the  wrong  complained  of. 

These  material  facts  are  clearly  established 
by  the  evidence,  and  are  really  not  disputed. 
The  possession  of  the  coal,  after  the  seizure  on 
the  attachment,  must  be  deemed  to  have  been 
constructively  in  the  constable,  as  he  had  left 
the  car,  with  its  contents,  where  he  found  it, 
though  in  the  charge  of  the  railroad  company. 
But  he  had  taken  as  complete  possession  of  the 
coal  as  was  practicable,  unless  he  removed  it 
from  the  car.  The  constable  had  such  posses- 
sion and  special  interest  in  the  coal  by  virtue  of 
his  levy  that  he  could  have  maintained  an  ac- 
tion against  any  one  who  interfered  with  it,  had 
the  coal  been  the  property  of  the  defendants  in 
the  attachment.  It  seems  to  us  there  can  be  no 
doubt  as  to  the  correctness  of  this  proposition. 
But  the  coal  belonged  to  the  plaintiff.  It  had 
been  ordered  by  him,  and  was  consigned  to 
him,  and  was  afterwards  adjudged  to  be  -his 
property  in  an  action  brought  to  recover  the 
value  thereof.  But  after  the  seizure,  as  we  have 
said,  he  acquired  peaceable  possession  of  the 
coal,  and  held  sach  possession  when  the  con- 
stable deprived  him  of  it  in  a  forcible  manner. 

The  important  question  in  the  case  is  as  to  the 
justification  of  the  officer.  The  other  defendants 
were  present  at  the  time,  aiding  and  abetting 
him  in  the  execution  of  the  writ.  The  learned 
counsel  for  the  defendants  argues  and  insists 
that,  as  the  officer  was  required  by  his  writ  to 
levy  upon  the  coal  the  title  to  which  was  in  dis- 
pute or  in  doabt,  and  he  being  indenmifled 
therefor,  he  was  in  duty  bound  to  make  the  levy 
and  hold  the  property  until  the  question  of  title 
was  settled,  or  the  property  otherwise  released ; 
and  that  an  officer,  while  so  acting,  may  not  be 
lawfully  interfered  with  or  resisted  by  the  right- 
ful owner,  whether  such  owner  be  the  defendant 
in  the  attachment  or  not;  but  that  the  officer 
had  the  right  to  overcome  such  resistance,  and 
keep  or  regain  possession  by  the  use  of  such 
force  as  might  be  necessary  for  the  purpose. 


Digitized  by 


Google 


Vol.  XX 


THE  WASHINGTON  LAW  REPORTEB. 


61 


The  learned  circait  court  doubtless  adopted  this 
view  of  the  law  as  it  directed  a  verdict  for  the 
defendants. 

The  counsel  for  the  plaintiff  insists  that  the 
court  erred  in  thus  directing  the  verdict  for  the 
defendants,  because,  he  says,  it  was  a  question 
of  fkct  for  the  jury  to  determine  whether  the 
defendants  were  acting  in  good  faith  in  seizing 
the  coal  as  the  property  of  Price  and  Paul,  and 
in  taking  it  fi*om  the  possession  of  the  plaintiff; 
also  whether  the  defendants  used  greater  force 
than  was  necessary  in  ejecting  the  plaintiff  from 
the  car ;  and  further,  that,  under  the  undisputed 
testimony,  the  plaintiff  was  entitled  to  recover 
his  actual  damages  for  the  wrongfhl  act  of  the 
defendants  in  ejecting  him  from  the  car.  We 
BhaU  spend  no  time  in  considering  the  first  two 
questions.  As  it  is  said  by  the  opposing  coun- 
sel, no  claim  was  made  on  the  trial  that  the  evi- 
dence raised  any  doubts  on  these  points,  and  there 
was  no  suggestion  or  request  made  that  they 
should  be  submitted  to  the  jury.  The  judgment 
must  be  reversed  for  the  reason  which  we  will  now 
proceed  to  state.  As  we  have  said,  the  important 
question  is,  was  the  officer  justified  or  protected 
in  forcibly  taking  possession  of  the  coal  as 
against  the  plaintiff,  who  was  the  real  owner  ? 
The  counsel  for  the  plaintiff  contends  he  was  not 
so  justified  or  protected.  He  says  notwith- 
standing the  absolute  right  of  the  officer  to  pro- 
ceed and  execute  the  writ,  still,  if  he  takes  the 
property  of  the  plaintiff  on  a  process  against  Price 
and  Paul,  he  is  none  the  less  a  trespasser,  upon 
the  rights  of  the  plaintiff,  and,  if  a  trespasser,  he 
acquired  no  property  in  the  thing  attached  as 
against  the  real  owner.  The  plaintiff,  he  says, 
may  have  his  action,  and  recover  the  value  of 
the  property  taken,  as  was  done  in  this  case;  or, 
if  after  the  seizure  on  the  attachment,  the  plain- 
tiff can  peaceably  obtain  the  possession  of  the  at- 
tached property,  he  may  take  it,  and  thus  sub- 
ject himself  to  an  action  at  the  suit  of  the  officer; 
but  that  the  officer  has  no  right  in  law  to  dispos- 
sess the  owner  by  using  force  for  that  purpose, 
and  is  not  protected  in  doing  so. 

These  different  positions  of  counsel  as  to  the 
duty  and  liability  of  an  officer  attaching  prop- 
erty, though  diametrically  oppoeed,  are  sus- 
tained by  high  authority.  There  is  a  serious 
conflict  of  judicial  opinion  on  the  subject,  and 
we  have  to  make  a  choice  to  some  extent  be- 
tween the  rules  laid  down  in  opposing  decisions. 
The  courts  of  Vermont,  New  Hampshire  and 
Ohio  support  the  contention  of  the  defendants, 
while  those  in  Massachusetts,  N^w  York  and 
Illinois  sustain  the  plaintiff's  position.  See 
State  Y.  Downer,  8  Vt.,  424;  State  v.  Buchanan, 


17  Vt.,  573;  State  v.  Fifield,  18  N.  H.,  34;  State 
V.  Richardson,  38  N.  H.,  208 ;  Paris  v.  State.  3 
Ohio  St.,  169.  Ck>ntra:  Com.  v.  Kennard,  8 
Pick.,  133 ;  Elder  v.  Morrison,  10  Wend.,  128 ; 
Wentworth  v.  People,  5  111.,  560. 

But  the  rule  which  commends  itself  to  our 
judgment  as  the  most  salutary  and  reasonable 
is  to  hold  that  if;  after  seizure  on  attachment 
against  a  third  party,  the  rightful  owner  can 
quietly  and  peaceably  obtain  possession  of  the 
property,  he  may  retain  such  possession,  and 
the  officer  will  not  be  justified  in  using  forcible 
means  to  regain  possession.  If  the  officer  wishes 
to  test  the  right  of  the  owner,  he  should  bring 
an  action  for  that  purpose.  The  courts  which 
adopt  the  Vermont  rule  think  there  are  strong 
grounds  of  public  policy,  where  the  question  of 
property  is  doubtful,  that  the  owner  should  re- 
sort to  his  remedy  at  law  to  settle  the  question 
in  the  courts.  There  is,  doubtless,  force  in  this 
consideration.  Parties  should  not  be  permitted 
to  resort  to  force  to  vindicate  their  rights 
where  peaceable  remedies  exist  But  the 
question  can  be  as  well  determined  in  an  action 
brought  by  the  officer  as  when  it  is  brought  by 
the  owner.  The  courts  all  admit  that  due  re- 
gard should  be  had  to  the  rights  which  the 
owner  has  to  his  property,  and  that  these  rights 
should  be  protected  and  secured  as  far  as  possi- 
ble. Now,  why  should  the  owner  then,  when 
he  has  possession  of  that  which  is  his  own,  be 
required  to  give  it  up  to  an  officer  who  comes 
with  a  process,  not  against  him,  but  against  a 
third  party,  with  whom  he  has  no  connection, 
and  demands  possession?  See  Oilman  v.  Wil- 
liams, 7  Wis.,  329  (side  page).  We  can  perceive 
no  sufficient  reason,  founded  either  in  law  or  on 
public  policy,  for  holding  that  the  owner  of 
personal  property  may  not  insist  upon  his 
rights,  and  refuse  to  surrender  the  same  to  an 
officer,  because  the  latter  has  attached  it  on  a 
writ  against  a  third  party.  The  creditor  or  offi- 
cer is  not  without  legal  redress  to  test  the  ques- 
tion of  title  to  the  property.  It  is  admitted 
that  the  officer  is  a  trespasser.  If  he  seizes 
property  not  belonging  to  the  defendant  in  the 
attachment.  Why  should  his  unlawful  act  be 
regarded  with  more  favor  than  the  rights  of 
the  real  owner?  True,  it  is  said,  the  owner 
of  property  seized  or  attached  on  a  process 
against  another  has  legal  remedies  by  an  ac- 
tion, and  therefore  he  ought  not  to  be  allowed 
to  protect  his  goods  with  a  strong  hand, 
for  this  power  may  be  abused  so  as  to  cover 
the  property  of  the  debtor,  and  the  creditor 
may  fail  to  collect  his  debt.  But,  as  we  said, 
the   officer,  after  a  levy,    may  bring  an   ao- 
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tion  against  any  one  who  interferes  with  his 
possession,  and  thus  settle  all  rights  of  prop- 
erty. See  Merrit  v.  Miller,  13  Vt.,  416.  There 
is  no  hardship  in  this  rule.  It  is  snrely  unnec- 
essary to  allow  the  officer  to  resort  to  force  and 
violence  to  regain  possession  of  attached  prop- 
erty, where  the  law  a£fords  him  an  adequate 
legal  remedy  to  enforce  his  rights.  To  allow 
him  to  use  force  under  such  circumstances  is 
certainly  not  essential  for  the  protection  of  the 
officer,  nor  to  vindicate  the  authority  of  the  law. 
But  the  question  is  so  fhlly  considered  and  dis- 
cussed in  the  cases  to  which  we  have  referred 
that  no  farther  remarks  upon  the  subject  are 
called  for. 

We  think  the  circuit  court  erred  in  directing 
a  verdict  for  the  defendants,  and  that  the  judg- 
ment of  the  circuit  court  must  be  reversed^  and  a 
new  trial  ordered. 

Rehearing  denied. 


New  York  Court  of  Appeals. 

FmsT  DrviBiON. 

MARGARET  O'NEILL 

V. 

THE  DRY  DOCK,  EAST  BROADWAY  AND 

BATTERY  RAILROAD  COMPANY; 

THEODORE  WESTING. 

Reqxtests  to  Charge— Action  fob  Injuries 
Sustained  through  Collision  Between 
Street  Car  and  Truck. 

Decided  December,  1891. 

Mr.  Justice  Earl  delivered  the  opinion  of  the 
Court : 

In  July,  1889,  while  the  plaintiff  was  a  passen- 
ger in  one  of  the  cars  of  the  defendant  corpora- 
tion, she  was  injured  in  a  collision  between  the 
car  and  a  truck  of  the  other  defendant,  and  she 
brought  this  action  to  recover  damages  for  her 
injuries,  alleging  that  they  were  caused  by  the 
concurring  negligence  of  both  defendants. 

It  is  not  important  now  to  detail  the  circum- 
stances attending  the  injury  of  the  plaintiff.  A 
careful  scrutiny  of  the  evidence  leaves  no  doubt 
upon  our  minds  that  it  fairly  tended  to  show 
concurring  negligence  of  botli  defendants,  and 
the  verdict  of  the  jury,  approved  by  the  (Gen- 
eral Term,  therefore  concludes  us.  Hence  we 
have  only  to  consider  whether  any  exceptions 
taken  by  the  defendants,  or  either  of  them,  upon 
the  trial,  point  out  error. 

The  collision  causing  the  injury  of  the  plain- 
tiff took  place  while  the  car  was  crossing  and 


the  truck  was  going  up  Broadway.  The  claim 
of  the  plaintiff  and  of  the  railroad  company  was 
that  the  driver  of  the  truck  was  negligent  be- 
cause he  did  not  keep  the  truck  out  of  the  way 
of  the  car,  and  drove  the  truck  with  its  load 
against  the  car.  Upon  the  trial  a  witness  was 
called  for  the  railroad  company  of  large  experi- 
ence as  an  owner,  driver  and  manager  of  trucks, 
and  well  acquainted  with  the  locality  where  the 
collision  occurred,  and  he  was  asked  this  ques- 
tion :  *'  Suppose  a  truck,  weighing  nineteen  hun- 
dred pounds,  or  thereabouts,  carrying  a  load  of 
thirty-six  hundred  pounds,  or  thereabouts,  and 
drawn  by  a  horse  weighing  twelve  to  thirteen 
hundred  pounds,  or  thereabouts,  and  that  the 
horse  and  truck  were  being  driven  up  Broadway 
and  were  at  the  time  within  one  hundred  feet 
south  of  Walker  street,  driving  north,  with  the 
horse  on  a  walk,  and  the  horse  being  a  gentle 
and  tractable  animal,  under  full  control  at  the 
time,  within  what  distance  could  such  a  truck, 
under  such  circumstances,  be  stopped,  the  pave- 
ment being  wet  by  sprinkling  carts  ?  "  This  was 
objected  to  on  behalf  of  the  defendant  Westing 
as  'incompetent,  and  that  it  is  not  a  question 
for  an  expert,"  and  the  objection  was  overruled, 
and  the  witness  answered :  "  Between  three  and 
four  feet"  This  belongs  to  a  class  of  questions 
not  much  to  be  encouraged.  The  answer  to 
such  a  question  can  be  of  but  little  service  to 
jurors.  They  are  generally  well  acquainted  with 
such  common  things  as  trucks  and  horses,  and 
the  power,  action  and  capacity  of  horses,  which, 
particularly  in  the  city  of  New  York,  are  con- 
stantly open  to  observation.  Yet  we  cannot 
say  that  the  expert  witness  did  not  know  more 
about  the  subject  ot  inquiry  than  ordinary 
jurors  can  generally  be  supposed  to  know.  The 
question  is  barely  competent,  and  probably  was 
not  harmful,  and  the  judgment  should  not 
therefore,  be  reversed  because  the  judge  al- 
lowed it  to  be  answered. 

The  counsel  for  the  railroad  company,  in  a 
variety  of  forms,  requested  the  court  to  charge 
that  the  railroad  company  with  its  car  cross- 
ing the  street  had  the  right  of  way,  and  the 
paramount  and  superior  right  in  the  street, 
which  the  driver  of  the  truck  was  bound  to  re- 
spect and  he  refused  so  to  charge,  and  this  re- 
fusal is  not  complained  of  as  error.  The  rule 
invoked  by  these  requests  has  its  application 
where  the  tracks  of  street  railways  are  laid  in 
the  streets.  As  the  cars  must  run  upon  the 
track  and  cannot  turn  out  for  vehicles  drawn 
by  horses  they  must  have  the  preference,  and 
such  vehicles  must,  as  they  can,  in  a  reasonable 
manner,  keep  off  from  the  railroad  tracks,  ao  aa 
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to  permit  the  flree  and  nnobstracted  passage  of 
the  care.  In  no  other  way  can  street  railways 
be  operated.  As  to  such  vehicles  the  railways 
have  the  paramount  right  to  be  exercised  in  a 
0  reasonable  and  prudent  manner.  But  a  railway 
crossing  a  street  stands  upon  a  different  footing. 
The  car  has  the  right  to  cross  and  must  cross  the 
street,  and  the  vehicle  has  the  right  to  cross 
and  must  cross  the  railroad  track.  Neither  has 
a  superior  right  to  the  other.  The  right  of  each 
must  be  exercised  with  due  regard  to  the  right 
of  the  other,  and  the  right  of  each  must  be  ^cer- 
cised  in  a  reasonable  and  careful  manner,  so  as 
not  unreasonably  to  abridge  or  interfere  with 
the  right  of  the  other. 

After  the  judge  had  charged  the  jury  the 
counsel  for  the  defendant,  Westing,  was  pro- 
ceeding to  ask  the  judge  to  charge  some  re- 
quest and  the  judge  said  to  him  that  he  de- 
clined to  receive  any  more  requests  i^m  him, 
and  to  this  the  counsel  excepted,  and  he  now 
claims  that  his  client's  rights  were  erroneously 
abridged.  In  Chapman  v.  McOormick  (86  N. 
T.,  479),  we  held  that  it  is  the  legal  right  of 
counsel  on  the  trial  of  an  action  to  submit 
propositions  bearing  upon  the  action,  and  that 
it  is  the  duty  of  the  court  to  instruct  the  jury 
on  each  proposition,  and  that  a  denial  of  such 
right  is  the  subject  of  exception  and  of  review 
upon  appeal.  But  the  facts  of  this  case  do  not 
bring  it  within  the  rule  there  laid  down,  nor 
within  the  reasons  which  induced  the  decision 
in  that  case.  Here,  before  the  judge  com- 
menced his  charge,  the  counsel  for  the  respec- 
tive parties  handed  up  to  him  requests  to 
charge,  and  he  either  charged  or  reflised  to 
charge  such  requests.  After  the  judge  had  fin- 
ished his  charge,  and  passed  upon  the  requests 
to  charge,  the  counsel  for  defendant,  Westing, 
made  a  further  request  to  charge,  when  the 
judge  asked  him  if  be  bad  '* anything  else?" 
He  replied,  "That  is  all  I  wish  for  that"  The 
judge  then  said,  "  Qo  on,"  and  then  he  made 
another  request,  and  the  judge  charged  as  to 
the  request  in  a  manner  satisfactory  to  him, 
and  then  he  apparently  took  his  seat 

The  counsel  for  the  railroad  company  then 
made  a  request  to  charge,  which  the  judge  ac- 
ceded to.  Then  the  counsel  for  Westing  again 
arose  and  proceeded  to  make  a  fdrther  request^ 
which  the  court  declined  to  hear  or  receive. 
Here  the  judge  did  not  abuse  his  discretion. 
Hisreftisal  to  hear  or  receive  the  further  request 
was  not  arbitrary.  He  had  ftdly  and  fairly  laid 
down  the  law  applicable  to  the  facts  of  the  case. 
The  ooonsel  for  the  defendant  Westing  had  had 
Itdl  opportunity  to  make  his  requests,  and  had 


made  them  so  far  as  he  deemed  important  both 
before  and  after  the  charge  was  made,  and 
whether  after  that  he  should  be  permitted  to 
prolong  the  trial,  and  still  farther  vex  the  judge 
with  requests,  rested  in  his  discretion.  •  The 
counsel  of  a  party  cannot  ask  as  a  right  unrea- 
sonably to  prolong  a  trial,  by  the  examination 
of  witnesses,  or  by  debates  to  the  court  or  the  jury 
or  by  innumerable  and  interminable  requests 
to  charge.  In  these  matters  the  judge  has  some 
discretion,  to  be  exercised  in  the  interest  of 
justice,  and  with  a  due  regard  to  the  rights  and 
interests  of  the  parties.  A  party  has  a  right  to 
a  reasonable  opportunity  to  present  his  evi- 
dence, objections  and  requests,  and  after  he  has 
had  that  he  cannot  complain  of  reasonable  re- 
strictions and  limitations  put  upon  the  exercise 
of  his  right  by  the  judge  in  the  fair  use  of  the 
discretion  which  he  undoubtedly  possesses. 

There  are  various  other  exceptions  in  the  case, 
to  some  of  which  our  attention  has  also  been 
called.  But  they  point  out  no  error  and  need 
no  fVirther  attention  here. 

The  judgment  should  be  affirmed^  unth  costs. 

All  concur. 


Chinese  Oourts. 


The  course  of  American  politics,  we  usually 
acknowledge,  is  like  a  stream  flowing  over  shift- 
ing sands — liable  to  get  a  little  muddy  and  some- 
times to  change  its  channel;  but  in  contrast  to 
this  we  point  to  our  courts  of  justice,  apart  l^m 
turmoil,  inaccessible  to  bribes,  unswerved  by 
the  stress  of  party  conflict  The  Chinese  have 
studied  these  courts,  and  though  they  can  hardly 
pretend  to  have  mastered  the  mysteries  of  their 
intricate  apparatus,  it  strikes  our  critics  that  no 
pystem  could  be  more  skillfully  designed  for  the 
purpose  of  defeating  justice.  A  court  consists 
of  three  elements — ^bench,  bar  and  jury — ^the 
second  and  third  apparently  serving  no  other 
ends  than  to  prevent  law  and  to  screen  the 
guilty.  In  China,  where  there  is  neither  bar  nor 
jury,  the  processes  of  law  are  not  only  more  ex- 
peditious, but,  as  the  Chinese  assert,  more  cer- 
tain. In  their  eyes  the  jury  is  open  to  three  ob- 
jections: (1)  while  the  weighing  of  evidence  re- 
quires a  trained  mind,  the  jurors  are  chosen  at 
random  and  are  chiefly  uneducated  men;  (2) 
their  verdict  is  required  to  be  unanimous,  mak- 
ing conviction  next  to  impossible  in  cases  that 
admit  of  a  difference  in  opinion;  to  secure  im- 
partiality, they  are  required  to  declare  before- 
hand that  they  have  formed  no  opinion  on  the 
subject;  they  are  accordingly  men  who  either  do 
not  read  or  do  not  reflect    in  addition  to  thete 
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objections,  mach  time  is  lost  in  impanelling  a 
jury;  and  then  the  judge  has  to  instruct  them 
how  to  understand  the  evidence.  Why  not  per- 
mit the  judge  and  a  couple  of  assessors  to  pass 
on  the  fkcts  in  the  first  place  ?  It  is  amusing  to 
an  oriental  to  learn  that  these  jurors  are  locked 
up  and  deprived  of  food  in  order  to  compel  them 
to  agree,  and  that  one  man  who  can  endure  hun- 
ger longer  than  the  others  may  thereby  procure 
the  release  of  a  prisoner.  Such  is  the  palladium 
of  our  liberties — an  institution  which  ranks 
among  the  noblest  privileges  of  Magna  Charta  I 
As  for  the  bar,  in  the  estimation  of  the  Chinese 
its  theory  is  thoroughly  immoral,  and  the  prac- 
tice founded  on  it  is  a  game  of  trickery  and 
deceit. 

One  of  our  great  writers  gives  a  comical  pic- 
ture of  a  judge  who  averred, 'when  he  had 
heard  one  side,  that  he  could  understand  the 
case,  but  who  always  suffered  fVom  a  confusion 
of  ideas  when  he  came  to  hear  the  other.  The 
function  of  a  lawyer  is  to  compel  a  judge  to 
hear  the  other  side.  The  lawyer,  however,  is 
by  the  rules  of  his  profession  permitted  to  pre- 
sent only  a  one-sided  view  of  the  case.  He  seeks 
not  the  triumph  of  right,  but  the  success  of  his 
client  The  opposing  counsel  strives  to  deter- 
mine the  court  in  a  contrary  direction,  and  be- 
tween these  contending  views  the  arrows  of 
justice  will  not  fail  to  go  straight  to  the  mark  I 
Each  advocate  browbeats  the  other's  witnesses; 
he  lays  snares  for  the  unwary,  and  to  weaken 
their  testimony  he  does  Lis  best  to  ruin  their 
reputations.  One  who  has  the  gift  of  eloquence 
appeals  to  the  sympathies  or  prejudices  of  the 
jurors  who,  being  unsophisticated  men,  are 
liable  to  be  carried  away  by  his  oratory.  He 
acquires  a  name  for  power  over  the  jury,  and 
the  litigant  who  can  offer  him  the  heaviest  fee 
is  almost  sure  to  win  his  suit.  What  an  original 
scheme  for  the  promotion  of  even  handed  jus- 
tice! In  some  of  our  courts  our  visitors  see  a 
statue  representing  a  blindfolded  goddess  hold- 
ing aloft  a  pair  of  scales.  That  emblem  expresses 
perfectly  the  Chinese  ideal  of  the  character  of  a 
judge;  but  to  express  ours  it  ought  to  exhibit 
the  counsel  for  the  litigants  as  doing  their  best 
by  surreptitious  means  each  to  turn  the  scale  in 
his  own  favor.  The  task  of  weighing  rival 
claims  in  such  circumstances  must  transcend 
even  the  powers  of  a  goddess.  By  means  of 
these  aids  to  justice  rogues  are  set  Iree  to  prey 
on  society;  wills  of  honest  testators  are  broken; 
creditors  are  defrauded  of  their  dues,  and  more 
than  all,  through  this  cumbrous  machinery,  the 
processes  of  law  are  rendered  so  expensive  that 
the  poor  are  deterred  from  attempting  to  de- 


fend their  rights.  Whatever  else  our  Chineae 
visitors  may  borrow,  they  are  pretty  certain  not 
to  transplant  either  bar  or  jury.— r/i6  F<krufn, 


District  Court,  Western  District  of  Virginia. 

UNITED  STATES  v.  THOMAS. 

Obstructino  Justiob— AgsRulting  Witness  After  Case  Dis- 
missed.—Rov.  St.  U.  8.,  Sec  6399.  providing  that  every 
person  who  by  threats  or  force  endeavors  to  intimidate 
or  impede  any  witness  **  in  any  coart  of  the  United 
8tates,"or  by  threats  or  force  endeavors  to  impede  the  due 
administration  of  Justice  therein.  **shaU  be  punibhed," 
etc.,  does  not  apply  to  the  act  of  one  who,  two  months 
after  a  prosecution  against  him  before  a  United  States 
Cummissioner  has  been  dismissed,  beats  a  person  who 
had  appeared  therein  as  a  witness  against  him. 

[At  Law.    Decided  September  17, 1891.] 

Indictment  for  beating  a  witness  and  ob- 
structing justice. 

Walter  Thomas  had  been  a  witness  on  behalf 
of  the  United  States  before  a  United  States 
Commissioner  in  Floyd  County*.  The  Conunis- 
sioner,  upon  examination,  dismissed  the  case. 
Two  months  afterwards,  Walter  Thomas  was 
assaulted  and  beaten  by  a  gang  of  men,  at  his 
house,  in  the  night  time.  The  men  who  made 
the  assault  were  indicted  under  section  5399, 
Rev.  Stat.  U.  S.  The  defendant  was  tried  sepa- 
rately. Counsel  for  the  defendant  took  the  po- 
sition that  as  Walter  Thomas  was  not  at  the 
time  of  the  beating  a  witness  in  any  court  of 
the  United  States,  or  in  any  cause  pending 
therein,  defendant  could  not  be  prosecuted  un- 
der this  section  of  the  statutes.  The  evidence 
developing  the  fact  that  the  said  Walter  Thomas 
was  not  at  that  time  a  witness  in  any  case  be- 
fore any  court  of  the  United  States,  under  either 
recognizance  or  subpcena,  the  court  sustained 
the  position  of  counsel  for  the  defendant. 

Paul,  J.,  (after  stating  the  facta  as  above) : 

This  is  an  indictment  under  section  5399,  Rev. 
St.  U.  S.,  which  provides  that — 

**  Every  person  who  corruptly,  or  by  threats 
or  force,  endeavors  to  influence,  intimidate,  or 
impede  any  witness  or  oflQcer  in  any  court  of 
the  United  States  in  the  discharge  of  his  duty, 
or  corruptly,  or  by  threats  or  force,  obstructs 
or  impedes,  or  endeavors  to  obstruct  or  impede, 
the  due  administration  of  justice  therein,  shall 
be  punished  by  a  fine  of  not  more  than  five  hun- 
dred dollars,  or  by  imprisonment  not  more  than 
three  months,  or  both." 

In  this  case  it  is  shown  by  the  evidence  that 
Walter  Thomas,  on  whom  the  alleged  violence 
was  committed,  had  been  a  witness  against  the 
accused  on  a  warrant  issued  by  and  tried  before 
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a  United  States  Oommissioner.    This  trial  was 
had  before  the  commissioner  about  two  months 
before  the  alleged  beating  took  place,  and  the 
warrant  was  dismissed  by  the  commissioner,  and 
the  relation  of  Thomas  as  a  witness  was  ended 
with  the  dismissal  of  the  warrant.    At  the  time 
of  the  alleged  assault  he  was  not  under  recogni- 
sance or  snbpcena  as  a  witness,  nor  is  it  shown 
fipom  the  evidence  that  it  was  contemplated  by 
the  Government  to  use  him  in  the  further  pros- 
ecution of  the  case,  which  had  been  dismissed 
by  the   commissioner,  or  in  any  other   case, 
either  in  an  actual  or  contemplated  prosecution. 
His  relation  to  the  court  as  a  witness  was  entirely 
severed,  and  he  stood  upon  the  same  footing  as 
every  other  citizen  of  the  State,  and  entitled  to 
the  same  protection  under  her  laws.    The  court 
cannot  concur  in  the  view  of  the  United  States 
attorney  that  the  protection  given  a  witness, 
under  this  section,  follows  him  after  he  has 
been  discharged  as  a  witness,  and  the  court 
has  no  farther  power  or  control  over  him  as 
such.    The  court  is  of  opinion  that  the  protec- 
tion of  the  law,  under  this  section,  is  coinci- 
dent and  continuous  with  the  power  of  the 
court  over  the  witness,  to  compel  him  to  attend 
and  g^ve  evidence  in  some  pending  case;  and, 
when  this  relation  between  the  court  and  the 
witness  ceases,  the  protection  of  the  law,  un- 
der this  section,  is  terminated.    The  language 
of  the  statute  is,  "intimidate  or  impede  any 
witness  or  officer  in  any  court;"  not  after  this 
relation  is  ended.     Nor  does  the  court  think 
that  the  offense  charged  here  falls  within  the 
clause  applying  to  the  "  obstructing  or  imped- 
ing the  due  adjr»inistration  of  justice ;''  as  con- 
tended by  the  United  States  attorney.     This 
clause  is  intended  to  apply  to  acts  done  to 
prevent  the  proper  administration  of  justice  in 
a  i)ending  cause,  not  in  a  cause  already  ended, 
or  one  not  yet  begun.    While  the  remote  effect 
of  acts  of  violence  of  this  kind  may  be  to  deter 
timid  persons  from  putting  on  foot  prosecu- 
tions  against  violators  of  the  law,  this  cannot 
be  said  to  be  obstructing  or  impeding  the  due 
administration  of  justice,  in  the  sense  contem- 
plarted  by  this  section  of  the  Revised  Statutes. 
For  injuries  of  the  kind  complained  of  here, 
and  sought  to  be  prosecuted  under  this  section, 
another  section  (5406)  of  the  Revised  Statutes 
makes  provision,  and  witnesses  who  have  testi- 
fied before  the  courts  of  the  United  States  are 
not  left  to  the  mercy  of  combinations  of  lawless 
men  to  do  them  injuries  for  having  testified 
against  them.  ,        . 

The  jury  will  find  a  verdict  of  not  guilty, 
»• » 

Law  Blanks  at  the  Law  Reporter  SOS, 


ExTBADiTiON— Trial  for  Different  Offense- 
Waiver  of  Pri\dlege — Habeas  Corpus. — (1)  The 
rule  of  law  in  cases  of  foreign  extradition,  that 
a  person  extradited  under  the  provisions  of  a 
treaty  cannot  be  prosected  for  a  different  crime 
than  the  one  specified  in  the  warrant  of  extradi- 
tion, applies  with  equal  force  in  cases  of  extra- 
dition between  the  States  of  the  Union ;  and  a 
person  who  has  been  surrendered  under  the  ex- 
tradition proceedings  by  one  State  to  another, 
cannot,  unless  he  waives  the  privilege,  be  law- 
fully tried  for  a  different  crime  from  that  for 
which  his  extradition  was  obtained,  while  he 
is  in  custody  thereunder.     (2)  If  the  accused  as- 
serts his  privilege  before  trial,  and  objects  to 
the    trial    on     the   ground     that    his    indict- 
ment is  for  a  crime  other  than  that  for  which 
he  was  extradited,  he  is  entitled  to  its  bene- 
fit, although    he  did  not  plead  the  privilege 
in  abatement  of  the  indictment,  and  although 
he  entered  a  plea  of  not  guilty.     (3)  A  proceed- 
ing in  error  and  not  a  habeas  corpus  is  the  ap- 
propriate remedy  for  the  review  and  correction 
of  errors   committed   by  courts  while  acting 
within  the  sphere  of  their  authority.  But  where 
a  court  has  acted  outside  of  ite  jurisdiction  in 
enacting  or  issuing  an  order  or  process,  habeas 
corpus  is  the  appropriate  remedy  for  obtaining 
a   discharge   from  imprisonment    under  such 
order  or  process.    Ex  parte  McKnight,  Supreme 
Court  of  Ohio,  Nov.  17,  1891,  28  N.  E.  Rep.,  1034. 


Railroad,  Constkuction  of— Consequential 
Damages. — Whereby  reason  of  the  construction 
of  a  railroad  in  proximity  to  lands,  they  are 
rendered  less  valuable,  damages  may  be  recov- 
ered for  such  depreciation  in  value,  although  no 
part  of  the  land  is  taken,  nor  the  ingress  or 
egress  of  the  owner  thereof  disturbed,  nor  his 
easement  in  a  public  highway  interfered  with. 
Fort  Worth  and  Rio  Grande  Rwy.  Co.  v.  Downie, 
Supreme  Court  of  Texas,  Nov.  28,  1891,  17  S.  W. 
Rep.,  620. 


Railways— Action  Against  by  Passsenger.— 
Where  the  agent  of  a  railroad  company  deliv- 
ers to  a  passenger  a  ticket  which  is  incorrect  in 
that  it  does  not  properly  describe  the  trip, 
which  ticket  the  conductor  refuses  to  accept, 
and  the  passenger,  being  without  means  to  pay 
his  cash  fare,  is  ejected,  he  is  not  restricted  to 
an  action  of  assumpsit  for  breach  of  contract, 
but  may  bring  an  action  of  tort  for  damages. 
Pouilino  V.  Can.  Pac.  Rwy.  Co.,  U.  S.  Ct.  E.  D. 
Mich.,  Oct.  13,  1891  (47  Fed.  Rep.,  85). 
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Snpreme  Conrt  of  the  District  of  Columbia. 
IN  EQUITY— New    Suits. 

January  27,  1892. 

13680.  A.  E.  Bateman  et  aL  v.  Carrie  S.  Plumb 
et  aL    PlfTs.  atty.,  H.  H.  Welte. 

13681.  Isaac  P.  Childs  et  al.  v.  Peter  Little  et 
al.  Judgment  creditors'  bill.  Com.  sol.,  Thos. 
M.  Fields. 

January  28. 

13682.  T.  J.  Mayer  et  al.  v.  T.  W.  Widdieombe 
et  al.  Judgment  creditors'  bill.  Com.  sol.,  H. 
£.  Davis. 

13683.  Fannie  S.  (Jodfrey  v.  Jos.  Godfrey.  For 
divorce.    Com.  sol.,  H.  P.  Okie. 

13684.  Maggie  D.  Nicholson  v.  Augustus  S. 
Nicholson.    For  divorce.    Com.  sol.,  E.  B.  Hay. 

13686.  Sarah  A.  Clarke  v.  W.  H.  Clarke. 
For  divorce.    Com.  sol.,  E.  B.  Hay. 

13686.  Mary  Gibbons  et  al.  v.  Jno.  F.  Cox. 
To  substitute  trustee.  Com.  soL,  Jesse  H.  Wil- 
son.   Defts.  sol.,  Jno.  Ridout 

13687.  T.  J.  Mayer  et  al.  v.  J.  A.  Schuerger 
et  aL    Judgment  creditors'  bilL 

13688.  Patrick  Whitney  v.  0.  C.  Duncanson. 
To  vacate  deed  and  declare  trust.  Com.  sol., 
A.  H.  BelL 

13689.  Effle  B.  Colegrove  v.  Russell  Cole- 
grove.  '  For  divorce.  Com.  soL,  J.  MoD.  Car- 
rington.    Defts.  sol.,  A.  A.  Lipscomb. 

January  30. 

13690.  Alonzo  B.  Cochran  v.  Elmon  P.  Ship- 
ley et  al.  To  vacate  assignment  made  to 
Knight  &  Co.  Com.  soL,  Wm.  M.  Lewin. 
Defts.  soL,  Crandall  Mackey. 

February  1. 

13691.  Catherine  A.  Brashears  v.  Margaret 
Kennelly.  To  declare  partnership  void,  for  re- 
ceiver and  for  an  accounting.  Com.  sol.. 
Chase  Roys. 

13692.  Morris  Wright  v.  Julia  Wright.  For 
divorce.  Com.  sols.,  Jas.  F.  Bundy  and  G.  Her- 
bert Renfro. 

AT    LAW— New  Suits. 

January  20,  1892. 

32534.  C.  F.  Guyor  Co.,  Ltd.,  (a  corporation) 
V.  Edimund  S.  Wheeler.  Account,  $227.41. 
Plffs.  atty.,  A.  A.  Bimey. 

32535.  Jno.  Vance  Lewis  v.  Tue  Hamburg- 
Bremen  Fire  Ins.  Co.  Policy,  $2,600.  Plflfe. 
attys.,  Worthington  &  Heald. 

32536.  The  Street  Rwy.  Publishing  Co.  v. 
The  Judson  St.  Rwy.  Co.  Note,  $302.76.  Plfifs. 
atty.,  J.  A.  Bartlett  and  A.  H.  Bell. 

32637.  C.  F.  Montgomery  V.  Patrick  Sheehy. 
Account,  $321.48.  Plflfe.  attys.,  Brainard  &  Le 
Barnes. 

32538.  Campbell  Carrington,  admr.  of  Mary 
M.  Butler,  deceased,  v.  The  W.  &  G.  Rwy.  Co. 
Damages,  $10,000.    Plflis.  atty.,  L  Williamson. 


32639.  Jno.  Cessna  v.  Wm.  W.  Dudley.  Ac- 
count, $40,000.    Plffs.  atty.,  Jno.  Cessna. 

32540.  Ewell  A.  Dick  v.  Mary  J.  Homiler. 
Notes,  $il6.    Plflfs.  atty.,  J.  Walter  Cooksey. 

January  21. 

32641.  Aaron  Jackson  v.  R.  H.  Hudson,  trading 
as  "A.  M.  Hudson."  Account,  $237.60.  Plflfs. 
atty.,  A.  H.  Bell. 

32542.  J.  Walter  Groves  v.  Jno.  T.  Cheshire. 
Replevhi.    Plflfs.  atty.,  W.  P.  Williamson. 

January  22. 
32643.  F.  H.  Smith  et  aL  v.  Barbara  C.  Clem- 
ents.    Judgment  of  Justice  Taylor,  $26. 

January  23. 

32544.  Warner  Guy  v.  Jeflferson  Jackson.  Re- 
plevin. Plfifs.  attys..  Woodward  &  Lipscomb. 
Defts.  atty.,  Thos.  M.  Fields. 

32545.  Bertha  M.  Warzburger  v.  Andreas 
Walter.  Account,  $169.38.  Plffs.  atty.,  A.  H. 
Bell. 

32546.  Bertha  M.  Warzburger  v.  R.  Robey. 
Notes,  $108.    Plffs.  atty.,  A.  H.  Bell. 

32547.  In  re.  the  last  will  and  testament  of 
Elatie  Hutchinson  Olmstead.  Issues  firom  Pro- 
bate. Plffs.  attvs.,  Enoch  Totten  and  Webb  & 
Webb  for  caveators. 

32548.  Laurence  S.  Smith  v.  So^ronia  C. 
C.  Snow.    Replevin.    Plflfe.  atty.,  R.  D.  Mussey. 

32549.  W.  E.  Baldwin  admr.  of  G.  H.  Bald- 
win, deceased,  v.  the  Metropolitan  RR.  Dam- 
ages, $10,000.    Plffs.  atty.,  Jno.  Ridout. 

Cegal  Notices. 

PIR8X  I1K8ERXI01K. 


.18.879.    Eq.  Docket  88. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  Febnuury,  1808. 

Aufluttut  F.  Rodgert  et  al. ) 

•  vs.  VNo.  1 

Montgomery  Meigs  et  al.  \ 

On  motion  of  the  plaintiA,  by  Abert  ft  Warner,  their 
solicitors,  it  is  ordered  that  the  defendant,  ELIZABETH 
BODGEBS,  cause  her  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occorrlng  forty  days  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fault. 

The  object  of  this  suit  is  to  have  a  new  trustee  appointed 
in  the  place  and  stead  of  MontgomenrO.  Meigs,  deceased. 

By  the  Conrt.  A.  B.  HAGNEB,  Justice,  Ao. 

True  copy.    Test :  J.  B.  Young,  Clerk,  Ac. 

6  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  February  6, 1802.    J.  B.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  February.  1808. 
Alexander  Morris,  guardian, ) 

▼8.  }  No.  18.678.    Docket  Eq.  88. 

Morris  8.  Smith  etal.        ) 

On  motion  of  the  complainant,  by  Messrs,  Jesse  H.  WB* 
son  and  John  Bidout,  his  solicitors,  it  is  ordered  that  the 
defendant,  M0BBI8  8.  SMITH,  cause  his  appearance 
to  be  entered  herein  on  or  before  the  first  rule-day  occurring 
forty  days  after  this  day ;  otberwise  the  cause  wiU  be  pro- 
ceeded with  as  in  case  of  default. 

The  obfect  of  this  suit  is  to  obtain  a  decree  fOr  thesaleof 
lot  60  in  the  subdivision  of  square  182  in  thecity  of  Washing- 
ton, District  of  Columbia,  and  the  re-investment  of  the  pro- 
ceeds of  sale  in  accordance  with  the  provisions  of  sections 
957  to  068  both  inclusive,  of  the  Bevised  Statutes  relating  to 
the  District  of  Columbia. 

By  theCourt  A.  B.  HAGNEB,  Justice,  ^ko. 

True  copy.   Test:  J.  B.  Young,  Clerk,  Ac. 

6  3y  L.  P.  W  Uliams,  Absu  Clerk. 
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This  is  to  GiTe  Notice 

That  the  anbcriber.  of  the  District  of  Ck>lambia,  has  ob- 
tained ftx>m  the  upreme  Ooart  of  the  District  of  Columbia, 
hoidinff  a  Special  Term  for  Orphans*  Court  Business,  Letters 
of  Administration  on  the  personal  esUte  of  EMILY 
H.  REED,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  19th  day  of  January 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  esUte. 

Given  under  my  hand  this  10th  day  of  January,  1892. 
THE  WASHINGTON  LOAN  A  TRUST  CO. 
6   John  B.  Lamer,  Proctor.  By  B.  H.  Warner,  Prest. 


Cegal  Notices. 


This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  JOHN  BOMB, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  23d  day  of  January 
next:  they  may  otherwise  by  law  be  excluded  firom  aU 
benefit  of  the  said  estate. 

Given  under  my  hand  this  23d  day  of  January,  1892. 

JOSEPH  R.  BROWN, 
6   John  A.  Barthel,  Proctor.  9S7I8t.n.  w. 

Tills  ifi  to  Gite  Notice 

That  the  subscriber,  of  the  District  of  Oolumbia,  has  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  tbe  personal  estate  of  CATHARINE 
V.  OOBB,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  euibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2d  day  of  February 
next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  Sd  day  of  February,  1892. 

NEHEMUH  COBB, 
6  1012  10th  St.  n,  w.  City. 


m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  Sth,  1892. 

In  the  case  of  Henry  V.  Parsell,  Administrator  of  NORRIS 
PETERS  deceased,  the  Adminstrator  aforesaid  has,  with  the 
approval  of  the  court,  appointed  Friday,  the  4th  day  of 
llarch,  A.  D.  1892.  at  11  o'clock  a.  m.,  for  making  payment 
and  distribution  under  the  court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  distrib- 
utive shares  (or  legacies)  or  a  residue,  sre  hereby  notified  to 
attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Administrator  will  take  the  benefit  of  the 
l»w  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 

5  No.  8681.    Ad.  Doc.  15.  John  E.  Kenna  and 

'  ^  Martin  F.  Morris,  Proctors 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  6th,  1892. 
In  the  matter  of  the  Estate  of  CATHARINE  MoDON- 
OUGH.  late  of  the  District  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate 
of  the  said  deceased,  hss  this  day  been  made  by  J.  William 
'  Lecu  a  creditor  of  said  estate. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Fridav,  the  4th  day  of  March,  next,  at  11 
o'clock  a.  m.,  to  snow  cause  why  Letters  of  Administration 
on  tbe  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three    weeks    in    the   Washington    Law    Reporter 
previous  to  the  said  day. 
By  the  Court.  A.  B.  HAGNER,  Justice. 

Ttost:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 

6  No.  4809.   Ad.DQ0.l7.         Geo.  B.  Johnson,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Tf  rm  for  Orphans'  Court  Business. 
February  6th,  1892. 

In  the  mnUer  of  the  EsUte  of  ELIZABETH  A.  TOWN- 
SEND,  late  of  Washington  D.  C,  deceased.  ,  „  _. 

Application  for  the  Probate  of  the  last  WiU  and  Testa- 
ment and  for  Letters  of  Administration  c.  t.  a.  on  the  Estate 
of  the  said  deceased  has  this  day  been  made  by  Samuel  H. 
Ellis,  Executor  named  in  said  VUl.who  prays  that  such 
Letters  may  be  granted  to  Richard  Sylvester. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  the  4th  day  of  March  next,  at  10 
o'clock  a.  m.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  of  Admin- 
istraUon  c.  t.  a.  on  the  Estate  of  the  said  deceased  should 
not  issue  as  prayed.  .  .    ,  %. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter,  the  Eve- 
ning Star,  of  Washington,  D.  C.  and  the  New  York  Herald, 
previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
6    No.  4816.    Ad.  Doc.  17.       C.  Maurice  Smith,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans*  Court  Business. 
February  6, 1892.        .^_,^    .  ^ 
In  the  matter  of  the  Estate  JOHN  GRINDER,  Ute  of 
Washington.  D.  C,  deceased.  ,^ 

AppUcation  lor  the  Probate  of  the  last  WiU  and  'Testa- 
ment and  for  Letters  TeeUmentary  on  the  Estate  of  the 
said   deceased,  has  this  day  been   made  by  Edward  M. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  4th  day  of  March  next,  at  11  o'clock 
a.  m..  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admiUed  to  Probate  and  Letters  TesUmentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day.  ,«-««-. 

Brthe  court.  *• » ,«1^!*^^§¥f "• 

Register  of  Wills  for  the  District  of  Columbia. 

6    No.  4812.    Ad.  Doc.  17.  J.  J.  Dariington,  Proctor. 

"ilTTHE^UPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  6th,  1892.        ,„_^„«  ,  ,      ^ 

lu  the  matter  of  the  estate  of  MARY  JANE  ROSS,  hUe  of 
the  Dibtrict  of  Columbia,  deceased.  ^  m^. 

Application  for  tbe  Probate  of  the  last  WUl  and  Tes^ 
ment  and  for  Letters  Testamentarv  on  the  estate  of  the  said 
deceased,  has  this  day  been  made  by  Irving  Gibson. 

All  persons  interested  are  here  y  notified  to  appear  in  this 
Court  on  Friday,  the  4th  day  of  March  next,  at  one  o'clock 
p.  m..  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  LeUers  Testamentary  on  the 
estate  of  the  said  deceased  should  not  iMue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbpobtsb 
and  Evening  Star  previous  to  the  said  day. ^ 

B^thecolrt.  ^■^■Si'^^^^f- 

Register  of  Wills  for  the  District  ol  Columbia. 

6    No.  4759.    Ad.  Doc.  17.  J.  H.  Adriaans.  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Caroline  /  mella  Shedd    )                   „,.,>      — 
vs.                     f>Jo.  13,445.    Equity  Doc.  82. 
FredeHckR.  Slater  ettl.  )  ^    ^  ,k    ♦ ♦^  «i-wi  i« 

Upon  conslderatlott  of  the  report  of  the  trusts  filed  in 
this  cause  this  day,  it  is  this  2d  day  of  February,  l«a.  ordered 
and  decreed  that  the  sale  of  the  said  sub  lot  Iburteen  (14) 
in  square  north  of  square  two  hundred  and  forty- two  (242), 
as  reported  by  the  trustee,  he  raUded  and  confirmed,  unless 
cause  to  the  contrary  be  shown  on  or  before  the  2d  day  or 

Prov  ded  a  copy  of  this  order  be  published  in  the  Wash, 
ington  Law  Reporter  once  in  each  of  three  (8)  successive 
weeks  prior  to  said  date.  .  ^  .    -     41 .««^ 

The  amount  of  the  said  sale  as  reported  is  five  thousand 
five  hundred  and  eishty-seven  dollars  and  sixty-five  cenU 

^^^^'^^'  A.  B.  HAGNER. 

True  copy.    Test:  J- ^  Young,  aerk. 

e  By  L.  P.  Wil.iams,  Asst.  Clerk. 

IFiM  February  2, 1892.  J.  R.  Young,  Olark.1 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  5th  day  of  February.  1892. 
William  B. M  ses and  Wl  lam  1 
H.  Moses,  partners,  trading  | 
as  W.  B.  Moses  &  Son.  ^  No.  82,482.    At  Law  Docket  38. 

TS.  I 

Whitman  Dunbar.  i 

On  motion  of  the  plaintiff,  by  Mr.  W.  L.  Cole,  his 
attorney,  it  is  ordered  that  the  defendant,  WHITMAN  DUN- 
B  A^  canse  his  appearance  to  be  entered  herein  on  or  beJore 
the  flrst  rule  day  occurring  forty  daj's  after  this  day ;  other- 
wise the  canse  will  be  proceeded  with  as  in  case  of  d-  fault. 

The  object  of  this  suit  is  to  recover  a  judgment  against  the 
defendant  for  the  sum  of  two  hundred  and  ninety- two  and 
1%  dollars,  with  interest  thereon  from  the  20th  day  of  Jan- 
uary,  1891,  and  costs  of  suit,  and  to  condemn  for  satisfaction 
thereof  certain  goods  and  chattels  which  have  been  levied 
upon  and  seized  under  the  writ  of  attachment  in  this  case. 

By  the  Court.  M.  V.  MONTGOMERY,  Justice,  &c. 

True  copy.    Test:  J.  B.  Young,  Clerk,  Ac. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  CeLUMBIA. 
The  8th  day  of  February,  1892. 
Qsorge  A.  Burch,  complainant, ) 

^..    ^        vs  V  No.  18,421.    Eq.  Docket  82. 

Ella  Burch,  defendant.        I 

On  motion  of  the  plaintiff,  by  Mr.  Eugene  P.  Arnold,  his 
BoHoitor,  it  is  ordered  thai,  the  defendant  canse  her  appear- 
ance to  be  entered  herein  on  or  before  the  first  rulo-day 
occurring  forty  days  after  this  day  j  otherwise  the  cause  will 
be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vinculo  maU 
rimonU  on  the  ground  of  willfhl  desertion  and  abandon- 
ment for  the  fill  and  uninterrupted  space  of  two  years  of 
complainant  by  the  defendant. 

By-the  Court.  A.  B.  HAGNEE,  Justice.  &c. 

True  copy.    Test :  J.  R.  Young.  Clerk,  Ac. 

«  By  M.  A.  Clancy,  Asst.  Clerk. 

This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  o( 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
business.  Letters  Testamentary  on  the  personal  estate  of 
MARY  J.  EICKETTS.  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscril>er.  on  or  before  the  8th  day  of  February 
next;  they  may  otherwise  by  law  bo  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  February,  1892. 

JOHN  W.  HARSHA. 
6    Campbell  Carrington,  Proctor. 


This  Is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  firom  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
business.  Letters  Testamentary  on  the  personal  estate 
of  MARTHA  R.  WILSON,  late  of  the  District  of  Colum- 
bia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  February 
next:  they  may  otherwise  by  law  be  excluded  fh)m  all 
benefit  of  the  paid  estate. 

Given  under  my  hand  this  6th  day  of  February,  1892. 
MARTIN  L.  WELFI.EY, 
6    Frank  T.  Browning.  Proctor.  No.  802  East  Cap.  St. 


This  is  to  Gire  Notice 

That  the  subscribers  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business.  Letters 
Testamentary  on  the  personal  estate  of  GEORGE  W.  GIST, 
late  of  the  District  of  Columbia,  deceased. 

All  per3ons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  2d  day  of  February 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  2d  day  of  February.  1892. 
IVORY  G.  KIMBALL, 
MARY  S.  GIST, 
6   Joieph  J.  Darlington,  Proctor.  1841 F  St. 


£egal  Notiue. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  1st  day  of  February,  1892. 


No.  18,612.    Equity  Docket  38. 


Henry  Hannah,  Assignee, 

vs. 
A.  S.  Butler,  and  unkn'^wn 

heirs  of  George  Augustus 

Butler. 

On  motion  of  the  plaintiff,  by  Mr.  Frank  W.  Hackett 
their  solicitor,  it  is  ordered  that  the  defendanta,  the  un- 
known heirs  of  GEORGE  AUGUSTUS  BUTLER,  late  of 
Waahington.in  this  District,  deceased  .cause  their  appearance 
to  be  entered  herein  on  or  before  the  flrst  rule-day  occur- 
ring forty  davs  after  this  dav ;  otherwise  the  cause  will  be 
proceeded  with  as  in  case  or  default. 

The  object  of  this  suit  is  to  sell  certain  real  estate  in  this 
District,  to  wit :  a  lot  in  square  eighty  (80)  In  the  city  of 
Washington,  of  which  the  said  George  Augustus  Butler, 
who  recently  died  in  China,  died  seized,  and  to  pay  from 
the  proceeds  a  claim  of  the  plaintiff,  equitably  secured  on 

This  notice  is  to  be  published  once  a  week  for  three  weeks 
In  the  Washington  Law  Reporter  and  The  Evening  Star 
before  said  day. 

By  the  Court.  A.  B.  HAGNER.  Justice.  Ac. 

A  true  copy.    Test:  J.  R.  Young,  Clerk.  Ac. 

5  By  L.  P.  Williams,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
On  the  4th  day  of  February,  1882. 


Wm.  R.  Davis 

vs. 

Catherine  Davis. 


^ No.  18,658.    Eq.  Docket  83. 


On  motion  of  the  plaintiff,  by  Mr.  Samuel  H.  Lewis,  his 
solicitor,  It  is  ordered  that  the  defendant.  CATHERINE 
DAVIS,  cause  her  appearance  to  be  entered  herein  on  or 
before  the  flrst  rule-day  occurring  forty  days  after  this 
dav ;  otherwise  the  cause  will  be  proceeded  with  as  In  case 
of  deftiuH. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vinculo 
matrimonii  for  desertion. 

By  the  Court.  A.  B.  HAGNER.  Justice,  &o. 

True  copy.    Test :  J.  R.  Young.  Clerk,  &c. 

5  By  M.  A.  Clancy,  Asst.  Clerk. 


This  Is  to  Gire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
ho1(3ing  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Te-^tamentary  on  the  personal  estate  of  ELIZABETH  B. 
DYER,  late  of  the  District  of  Columbia,  de-  eased. 

All  'persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  1st  day  of  February, 
next;  they  mav  otherwise  bylaw  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  1st  day  of  February.  1892. 

JAS.  8.  TAYLOR. 
5    Care  Samuel  Maddox.  Proctor.  462  La.  Ave. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  4th  day  of  February,  1802. 

Charlotte  M.  Swails    ) 

vs.  V  No.  18,650.    Eq.  Docket  8S. 

Stephen  A.  Swalls  et  al.  \ 

On  motion  of  the  plaintiff,  by  Messrs.  John  H.  Smythe, 
and  E.  M.  Hewlett,  her  solicitors  it  is  ordered  that 
the  defendanta.  JOHANNA  SWAILS.  RACHEL  JONES. 
JOHN  W.  JONES,  HENRIETTA  DENNINd,  CHARLES 
DENNING,  CATHERINE  LUSH,  and  PETER  LUSH, 
cause  their  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  foriydays  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

I'ne  object  of  this  suit  is  for  the  appointment  of  a  trustee 
with  power  to  convey,  part  of  lot  **  H  "  in  Sq.  167.  in  the 
District  of  Columbia  (the  title  to  which  Is  now  m  the  name 
of  Jesse  A.  Swails),  to  Charlotte  M.  Swails. 

By  the  Court.  A.  B.  HAGNER,  Justice.  Ac. 

A  true  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

6  By  M.  A.  Clancy ,As8t.  Clerk. 
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Thig  is  to  Glre  Notice 

That  the  subscriber,  of  the  District  of  Colnmbia,  has  ob- 
tained from  the  Supreme  Ooart  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  FREDERICH 
W.  SOHAPBR,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haTinsr  claims  against  the  said  deceased  are 
hereby  warned  to  exbibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  30th  day  of  January 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

QiTen  under  my  hand  this  80th  day  of  January.  1892. 
^  ^_  GEORGE  8CHEUCH, 

6    Leon  Tobriner,  Proctor.  801  Md.  Ave.,  n.  e. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF^ COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

January  29th,  1892. 

In  the  matter  of  the  Estate  of  SOPHIE  OBERHEIM.  late 
of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  for 
Letters  Testamentary  on  the  Estate  of  the  said  deceased, 
has  this  day  been  made  by  John  Oberheim. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Cport  on  Fridivy.  the  26th  day  of  February,  next,  at  one  (I) 
o'clock  P.  M.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testa 
mentary  on  the  EsUte  of  the  said  deceased  should  not 
issue  as  prayed. 

ProTidied  a  copy  of  this  order  be  published  once  a  week 
Jw  three  weeka  in  the  Washington  Law  Reporter  and 
washinr-OQ  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice, 

T««t:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
5   No.  4801.    Ad.  Doc.  17.    Chapin  Brown,  Proctor. 


TUB  iB  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ftom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
TostamentOLry  on  the  personal  estote  of  PAUL  BALL, 
late  of  the  District  of  Columbia,  deceased ;  on  the  6th 
daT  of  January.  A.  D.  1891. 

All  persons  havlDg  claims  against  the  s  .id  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  llthdayof  August. 
1892,  next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  29th  day  of  January.  1892. 
ANNA  MARIA  BALL. 
6    Eagene  J.  B.  O'Neill,  Proctor.  1213  G  St.  n.  w. 

This  is  to  Gire  NoUee 

That  the  (ufctscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holdinff  a  Special  Term  for  Orphans'  Court  Business,  Let- 
ters of  Administration  on  the  personal  estate  of  ELIZA- 
BETH P.  SMITH,  late  of  the  District  of  Columbia  deceased. 

All  persons  having  claims  against  the  said  deceased  are 

hereby  warned  to  exhibit  the  same,  with  the  vouchers  there 

of,  to  the  subscriber,  on  or  before  the  2d  day  of  January 

.next:  they  may  otherwise  by  law  be  excluded  from  all 

benefit  of  the  said  estate. 

Given  under  my  hand  this  2d  day  of  January,  1892. 

SilNNIE  B.  HEARD, 
S    Irwin  B.  Linton,  Proctor.  1344  Vermont  Ave. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

January  29th,  1892. 

In  the  case  of  Thomas  E.  Waggaman,  Administrator,  c.t.a. 

of  LIZZIE  MAHON,  decease^  the  Administraotr    c.t.a. 

aforesaid  has,  with  the  approval  of  the  Court,  appointed 

Friday,  the  4th  day  of  March,  A.  D.  1892,  at  11  o'clock  a. 

m .  for  making  payment  and  distribution  under  the  Court's 

direction  and  control ;  when  and  where  all  creditors  and 

Seraona  entitled  to  distrif^utive  shares  (or  Iegacie^)  or  a  resi- 
ne,  are  hereby  notified  to  attend  in  person  or  bv  ageot  or 
attorney  duly  authorized,  with  their  claimsagainst  theestate 
properly  vouched:  otherwise  the  Adnnnistratiix  c.t.a.  will 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Hbportbb  previous 
to  the  said  day. 
Tftat:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
6   Mo.  4164.    Ad.  Doc.  16.    Irving  Williamson,  Proctor. 
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This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob> 
tained  fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  HENRY 
K.  FULTON,  lat^  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  January 
next:  they  may  otherwise  by  law  be  excluded  fVom  all 
benefit  of  the  said  e;>tate. 

Given  under  my  hand  this  18th  day  of  January,  1892. 
LAURA  E.  FULTON, 
4    Chapin  Brown,  Proctor.  1614  Park  St. 

Mount  Pleasant,  Washington,  D.  O. 


This  is  to  Gire  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
r.olding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  JAMES  BRADLEY 
ADAMd,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  lupa 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  25th  day  of  Januarv 
next:  they  may . otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hanUa  this  25th  day  of  January,  1882. 
BYRON  8.  ADAMS, 
BE-ITIE  B.  8WAYZE, 
4   John  B.  Lamer,  Proctor.  612  11th  St.  n.  w. 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia 
holding  a  Special  Term  for  Orphans'  ck>urt  business.  Letters 
of  Admintstrr.tion  the  personal  estate  of  WILLIAM  M.  IRE- 
LAND, late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subecribcr,  on  or  before  the  26th  day  of  Januarv 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  January,  1892. 

CHAS.  R.  SMITH, 
611  Q  St.  n.  w. 


This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
t&ined  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Oiphans*  Court  business, Letters 
of  Administration  on  the  personal  estate  of  SARAH 
HENRY,  late  of  the  District  or  Columbia,  deceased. 

Ail  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  of  Januanr 
next ;  they  may  otherwise  bylaw  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  January,  1892. 
WILLIAM  COCHRAN, 
4    Edwards  &  Kamard,  Proctors.         465  F  St.  Southwest. 


Tbis  is  to  Gire  Notice 

That  the  &ubscnber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testaraenlar}'  on  ihe  perhonal  estate  of  MARY  DORSEY, 
late  of  the  District  oC  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  ^ubscriber,  on  or  beiore  the  23d  day  of  Jannanr 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  28d  day  of  January,  1892. 

CALVIN  T.  8.  BRENT, 


4    Jas.  H.  Smith,  Proctor. 


1088 18th  St.  n.  w. 
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Tbis  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Golambis,  has 
obtained  from  the  Saprerae  Court  of  the  District  of  Colom- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Ii*^ter^'''****">«°^'7  o°  **»«  personal  esUte  of  MART  L. 
HARTLEY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of,  to  the  subscriber,  on  or  before  the  22d  day  of  January 
next;  they  may  otherwise  by  law  be  excluded  from  all 
beneBt  of  the  said  esUte. 

Given  under  my  hand  this  22d  dav  of  January.  li)92. 
EDWIN  BRADFIELD  HARTLEY, 
4    Henry  8.  Matthews.  Proctor.  78  Myrtle  Ave. 

Montolair,  N.  J. 


This  is  to  Giro  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Cotirt  business.  Letters 
of  Administration  on  the  personal  estate  of  MOSES  T. 
BRIDWELL.  late  of  the  District  of  C'olumbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  16th  day  of  January 
next :  they  may  otherwise  by  law  be  excluded  ftt>m  all 
benefit  of  the  said  esUte. 

Given  under  our  hands  this  16th  day  of  January,  1892. 
ANDREW  A.  LIPSCOMB. 

Mertz  Building.  11th  and  F.  n.  w. 
4  JOB  BARNARD,  600  6th  St.  n.  w. 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Ooltmibia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business.  Letters 
of  Testamentary,  on  the  personal  estate  of  CHARLES  X. 
MARTIN.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  day  of  January 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  22d  day  of  January,  1892. 
.    T--^    «  ,,  .        ^  IRVIN  B.  LINTON, 

4    Irwin  B.  Linton.  Proctor.  1634  9th  St.  n.  w. 

Tliis  Is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  ftom  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  Special  Term  for  Orphans'  Court  busi- 
ness. Letters  of  Administration  on  the  personal  estate  of 
EDWARD  J.  SHORT,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  January 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  26th  dav  of  January.  1892. 
JOSEPH  C.  JOHNSON, 
4    E,  M.  Spaulding,  Proctor.  64  Corcoran  Building. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  26th  day  of  January,  1892. 
The  Qottschalk  Company  of   ' 

Baltimore.  M(f.  .  No.ll,«2«,    Eq.  Docket, 

James  P.  Ga'rrity  et  al. 

On  motion  of  the  plaintilT,  by  Mr.  S.  T.  Thomas,  its  sol- 
icitor, it  is  ordered  that  the  defendanto,  IDA  V.  GARRITY, 
CORA  GARRITY,  FLORENCE  GARRITY  and  WILUAM 
GARRITY,  cause  their  appearance  to  be  entered  herein 
on  or  before  the  first  rule-day  occurring  forty  days  after 
this  day;  otherwise  the  cause  will  be  proceeded  with  as 
in  cabe  of  default. 

The  object  of  this  suit  is  to  subject  the  equitable  interests 
of  the  defendants  in  sub  lot  8,  in  square  8>6,  in  Washington, 
D.  C,  to  the  payment  of  a  certain  judgment  at  law. 
numbered  29,364  in  said  cause  in  favor  of  the  said  Gotts- 
chalks  Company  against  the  above  named  James  P.  (Canity, 
for  the  sum  of  $1,449.06  interest  and  costs. 

A.  B.  HAGNER. 

True  copy.    Test:  J.  R.  Young,  Clerk,  Jto. 

i  By  M.  A.  Clancy.  Aait.  Clerk. 


£egal  Noticee. 


This  is  to  Gire  Notice    * 

That  the  subscriber,  of  the  District  of  Columbia,  hat  ob- 
tained ft-om  the  t'upreme  Court  o  the  District  of  Oolumbia, 
holding  a  Special  Term  for  Orphan's  Court  bnsincfls, 
Letters  TestamenUry  on  the  personal  estate  of  CHRISTO- 
PHEH  R.  P.  RODGERS,  Uteof  the  District  of  Columbia, 
deoeased. 

AH  persons  having  claims  against  the  laid  deceased  ar« 
hereby  warned  to  erhibit  the  same  with  the  vouchen*  there- 
of, to  the  subscriber,  on  or  before  the  28rd  day  of  Januaiy 
next:  they  may  otherwise  by  law  be  excluded  ftrom  au 
benefit  of  tne  said  esUte. 

Given  under  my  hand  this  28rd  day  of  January,  1892. 
ALEX.  ROiSgEBS, 
4   James  Lowndes,  Proctor.  1829  Jefferson  Place. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBM, 

Holding  a  Special  Term  for  Orphans'  Court  Bnsineas. 

January  26th,  1892. 

In  the  case  of  Job  Barnard,  Administrator  o.  t.  a.  of 
MARCUS  M.  WHEELOCK,  deceased,  the  Administrator 
c.  t.  a.  aforesaid,  has,  with  the  approval  of  the  Court, 
appointed  Friday,  the  26th  d  *y  of  Februai/,  A.  D.  1892,  at  11 
o'clock  a.  m.  for  making  payment  and  distribution  under 
the  Couri's  direction  and  control;  when  and  where  all 
creditors  and  persons  entiled  to  distributive  shares  (or 
legacies)  or  a  residue,  are  hereby  notified  to  attend  in  per- 
son or  by  agent  or  attorney  duly  authorized,  with  their 
claims  afi^nst  the  estate  properly  vouched ;  otherwise  the 
Administrator  c.  t.  a.  will  take  the  benefit  of  the  law 
sgainstthem. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  w«eks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Teat:  L.  P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia, 
4    No.  4267.    Ad.  Doo.  16. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

January  22nd,  1892. 

In  the  case  of  John  Couper  Edwards,  John  Lafbncher* 
Edwards,  and  George  Kerr  Edwards,  Executors  of  ELIZA- 
BETH R.  EDWARDS,  deceased,  the  Executors  aforesaid 
have,  with  the  approval  of  the  Court,  appointed  Friday,  the 
26th  day  of  February,  A.  D.  1892,  at  11  o'clock  a.  m.,  for 
making  payment  and  distribution  under  the  Conn's  di- 
rection and  control ;  when  and  where  all  creditors  and  per- 
sons entitled  tp  distributive  shares  (or  legacies)  or  a  residue, 
are  hereby  notified  to  attend  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  claims  against  the 
estate  properly  vouched ;  otherwise  the  Executor  will  take 
the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  R.  porter,  previous 
to  the  said  day.  

Test :  L.  P.  WRIGHT, 

Regirter  of  Wills  for  the  District  of  Columbia. 
4   No.  4244.    Ad.  Doc.  16.    Reginald  Fendall.  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

January  22d.  1892. 
In  the  matter  of  the  Estate  of  JANE  ELIZABETH 
OLIVIA  RHODES,  hvte  of  the  District  of  Columbia,  de- 
Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  William  Joseph 
McCauley  of  the  District  of  Columbia. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  the  fourih  day  of  March  next,  at  one 
o'clock,  p.  m..  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  probate  and  Letters  Testamen- 
tary on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 
By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
4   No.  4788.   Ad.  Doo.  17.   Jamea  Hoban,  Proctor. 
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It  IS  to  be  hoped  that  the  friends  of  the 
bill  to  create  three  additional  judges  of  the 
Supreme  Court  of  the  District  will  take 
steps,  and  that  speedily,  to  secure  concert 
of  action,  not  only  in  pressing  the  pa^ssage 
of  the  bill,  but  also  to  make  known  to  the 
proper  committees  of  CJongress  the  serious 
objections  to  the  proposed  **  appellate 
court  *'  bill.  If  the  latter  measure  becomes 
a  law  it  will  only  be  because  of  the  supine 
negligence  of  those  who  ought  to  be  up  and 
doing  to  defeat  it.  The  friends  of  this  wild 
notion  are  at  work.  Its  opponents,  who 
compose  the  large  majority  of  the  active 
members  of  the  bar,  must  not  suppose  that 
this  work  amounts  to  nothing.  On  the 
contrary,  it  has  had  its  effect  upon  one 
committee  already,  and  unless  something 
is  done  to  counteract  it  there  will  be  dan- 
ger of  a  wrong  impression  getting  among 
legislators  who  know  little  or  nothing  of  our 
situation  and  its  needs,  except  as  they  are 
informed  by  members  of  the  bar.  So  far 
they  have  heard  only  from  a  few  active 
gentlemen  iiifeifc«ftted  with  the  idea  of 
change.  These  Congressmen  do  not  know 
that  the  passage  of  this  absurd  measure 
would  be  a  public  calamity.  They  do  not 
know  that  the  majority  of  the  membem  of 
the  bar,  qualified  to  dispassionately  con- 
sider the  situation,  are  opposed  to  the  dis 
ruptiou  of  a  tried  and  established  judicial 
system  and  the  substitution  for  it  of  a  legis- 
lative experiment.  They  do  not  know  that 
we  need  no  better  appellate  court  than  that 
afforded  by  the  Supreme  Court  of  the  Dis- 


trict of  Columbia  when  supplied  with  a  suffi- 
cient number  of  judges  to  enable  the  senior 
justices  to  sit  permanently  in  Greneral  Term. 
If  for  the  past  five  years  the  court  had  con- 
sisted of  nine  instead  of  six  judges,  so  that 
it  could  have  kept  up  with  its  business, 
this  appellate  court  idea  would  never  have 
possessed  the  minds  of  anybody.  It  is  the 
idea  of  change — that  any  change  would  be 
an  improvement  on  the  present  conditions 
of  aflfaii*s.  But  destruction  is  not  im- 
provement. All  that  is  needed  is  a  suffi- 
cient force  of  judges  to  keep  the  wheels  of 
an  excellent  piece  of  judicial  machinery 
moving.  Shall  we  break  up  the  machine, 
or  get  the  force  to  run  it  f  The  plan  upon 
which  the  Supreme  Court  of  the  District  of 
Columbia  is  organized  enables  it  to  grow 
with  the  growth  of  the  community.  Thus 
the  population  of  the  District  has  trebled 
since  the  court  was  organized  in  1863.  To 
meet  this  growth  the  court  has  been  enlarged 
from  three  to  four,  then  to  five,  then  to  six 
judges,  and  now  it  should  be  increased  to 
nine  while  we  retain  the  plan  or  working 
system  of  the  court  by  which  through  its 
Special  and  General  Terms  it  administers 
justice.  In  other  words,  let  us  continue  to 
retain  the  machinery  while  we  increase  the 
motive  power  by  getting  Congress  to  give 
us  three  more  judges  to  do  the  increased 
and  increasing  work  required  of  it. 


Amendment  to  Rule  90,  Section  4. 


The  General  Term  has  adopted  the  fol- 
lowing rule  in  regard  to  the  hearing  of 
cases  : 

2.  In  every  case  in  the  General  Term  the 
counsel  for  the  party  having  the  affirmative, 
shall,  at  least  six  (6)  days  before  the  case 
is  called  for  argument,  file  with  the  clerk 
ten  (10)  copies  of  a  printed  brief  containing 
a  statement  of  the  case  and  the  points  of 
law  and  fact  to  be  argued,  with  reference 
to  the  authorities  to  be  relied  on. 

The  counsel  for  the  opposite  party  shall 
file  a  brief  of  a  similar  character,  omitting 
at  bis  option,  a  statement  of  the  case,^  at 
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least  three  (3)  days  before  the  case  is  called 
for  argument. 

Five  of  the  briefe  so  filed  on  either  side 
shall  be  for  the  use  of  the  opposite  party. 


Sapreme  Court  of  the  District  of  Colambia. 

THE   UNITED   STATES 

VB. 

WILLIAM  D.  CROSS. 

1.  A  witness  may  be  examined  as  to  his  antecedents  and 
associations;  but  it  is  within  the  discretion  of  the  court 
whether  he  shall  be  interrogated  merely  for  the  purpose 
of  enabling  a  party  to  use  the  information  received  by 
the  answers  as  a  means  of  procuring  other  evidence  to 
impeach  the  character  and  credit  of  such  witness. 

3.  The  declaration  of  a  party  made  soon  after  the  commis- 

sion of  an  undenied  act  are  admissible  as  part  of  the 
ns  gutm  for  the  purpose  of  explaining  the  meaning  and 
intent  of  the  act ;  but  when  such  evidence  &  offered  not 
to  show  the  meaning  of  an  act  but  to  show  that  the  act 
charged  to  have  l>een  done,  was  never  committed,  it  is 
inadmissible. 
8.  A  witness  can  only  reft^sh  his  memory  by  reference  to 
some  record  or  memorandum  and  not  by  having  his  oral 
testimony  given  at  a  former  trial  repeated  to  him. 

4.  In  the  trial  of  an  accused  for  the  murder  of  his  wife,  the 

defense  being  suicide,  evidence  that  six  months  before 
the  shooting  and  three  months  before  her  marriage  the 
deceased  bought  a  revolver  and  declared  her  intention 
to  use  it  upon  herself  under  certain  circumstances,  is 
too  remote  to  be  admissible. 

5.  The  improper  exclusion  of  evidence  is  not  a  ground  for  a 

new  trial  when  it  appears  that  notwithstanding  the 
ruling  of  the  court  the  evidence  was  finally  gotten  in  at 
a  subsequent  period  of  the  case. 

6.  So,  too,  the  refhsal  to  admit  evidence  tending  only  feebly 

to  contradict  a  statement  of  another  witness  that  the 
accused  had  made  threats  towards  the  deceased,  there 
being  other  uncontradicted  evidence  of  such  threats. 

7.  The  defendant  having  been  convicted,  his  measurement 

was  taken  in  the  Marshal's  office  in  accordance  with  a 
general  direction  of  the  Department  of  Justice  as  to  con 
victed  persons.  Afterwards,  on  a  new  trial  being  granted- 
the  record  of  this  measurement  was  offered  in  evidence 
it  was  objected  to  as  hearsay  because  it  appeared  that 
the  person  making  the  entries  had  not  taken  the  meas. 
urement  himself,  but  had  only  written  it  down  upon  ito 
being  called  out  to  him  by  the  person  Uking  it.  It 
was  also  objected  to  as  equivalent  to  compelling  the 
defendant  to  give  evidence  against  himself.  Held,  that 
neither  of  these  objections  were  tenable. 

8.  A  new  trial  will  not  be  granted  because  of  alleged  im- 

proper statements  made  to  the  Qury  by  the  prosecuting 
officer  in  his  opening,  nor  because  of  his  alleged  mis- 
conduct in  prejudicing  the  minds  of  the  jury  by  offering 
to  prove  so  called  dying  declarations  which  it  is  alleged 
were  known  to  him  to  be  inadmissible,  unless  it  appear 
that  objection  was  made  to  these  matters  at  the  trial,  so 
that  if  improper,  the  effect  of  them  could  have  been  re- 
moved by  the  court  in  its  instructions  to  the  jury ;  and 
especially  will  an  appellate  court  refltse  to  try  upon 
affidavits  the  question  whether  the  prosecuting  attorney 
was  justified  by  the  facts  in  his  possession  in  making 
certain  offers  of  proof,  which,  though  ruled  out,  might 
have  had  the  effect  to  prejudice  the  minds  of  the  jury 
against  the  defendant. 


9.  Newly  discovered  evidence  which  only  goes  to  affect  the 

credit  of  a  witness  is  not  a  ground  for  granting  a  new 
trial. 

10.  It  is  too  late  after  a  jury  has  been  sworn  to  challenge 
any  of  its  members  propi&r  d^fadntm ;  nor  can  the  ver- 
dict be  set  aside  on  a  motion  based  upon  that  ground. 

11.  It  is  no  objection  to  a  person  chosen  as  a  juror  that 
he  is  a  citizen  of  one  of  the  States  if  he  retidf  in  the 
District  of  Columbia. 

No.  16,609.    Criminal  Doclcet  17.    Decided  February  11. 1892. 
The  Chibp  Justice  and  Justices  Cox  and  James  sitting. 

MeserB.  Chas.  C.  Cole,  U.  S.  Attorney  for 
the  Distriot  of  Columbia,  and  Mr.  Chas.  A. 
Arhes,  Assistant  Attorney,  for  the  United 
States. 

Messrs.  Joseph  SmLLiNOTON  and  C.  Maurice 
Smith  for  the  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the 
Court : 

We  have  examined  the  testimony  in -this  case, 
afl  reduced  to  typewriting,  the  brieib  of  counsel 
and  the  authorities  cited  and  have  given  them 
the  consideration  that  the  gravity  of  the  case  de- 
mands. The  case  has  really  been  argued  before 
us  as  if  it  were  to  be  tried  here  de  novo  on  both  the 
law  and  facts.  It  must  be  remembered  that  we 
can  only  look  atthecase  in  respect  to  the  errors 
alleged  to  have  been  committed  at  the  trial, 
and  can  only  reverse  the  rulings  of  the  Court  at 
Special  Term  when  we  find  plain  error  in  the 
record  calculated  to  injure  the  defendant. 

The  defendant  was  indicted  for  murdering  his 
wife  on  the  first  day  of  October,  1889.  The  case 
which  is  claimed  to  have  been  made  out  by  the 
Government  is  substantially  as  follows:  "The 
defendant  and  his  wife  resided  with  her  mother 
on  Eighth  Street  between  D  and  E  south,  and 
on  the  evening  of  October  1,  1889,  they  were 
heard  quarrelling  in  their  room.  He  was  an- 
nouncing his  intention  to  go  out  and  spend  the 
night,  and  she  declared  that  she  would  follow 
him  where  ever  he  went.  He  replied  that  if  she 
did  follow  him  he  would  kill  her,  and  in  that 
temper  they  left  the  house  and  proceeded 
northwardly  along  Eighth  Street  to  Virginia 
Avenue  and  in  a  northeasterly  direction  on 
Virginia  Avenue  towards  the  comer  of  0  street 
and  Seventh  street,  and  about  that  time  and 
about  that  place  another  person  testifies  that 
he  heard  a  conversation  of  a  similar  character; 
that  is,  heard  a  man  say  to  a  woman,  that  he 
would  shoot  her ;  he  would  he  damned  if  he  would 
not  shoot  her  if  she  did  not  go  back ;  ^nd  finally 
the  parties  reached  C  street  and  proceeded 
along  C  street  to  about  as  far  as  the  third  tree- 
box.  Another  witness  then  heard  him  repeat 
the  declaration  that  if  she  followed  him  he 
would  kill  hcTy  and  finally  he  saw  him  raise  his 
hand  and  fire,  and  she  felL    She  was  carried 
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home  and  on  the  tenth  of  the  month  died  in 
conaeqaenoe  of  the  woand. 

The  theory  of  the  defense  is  suicide ;  and 
there  are  one  or  two  points  relied  upon  as  tend- 
ing to  establish  that  theory.  It  appears  that 
before  the  marriage  of  the  defendant  with  his 
wife,  who  was  killed,  or  who  shot  herself,  the 
defendant  had  illioit  relations  with  another 
woman,  and  his  wife  was  intensely  Jealous  of 
him  in  that  regard,  and  had  in  all  probability 
been  suspecting  him  that  evening. of  an  inten- 
tion to  visit  the  woman  in  question,  and,  as 
confirming  that  foot,  they  say  that  he  was 
walking  in  the  direction  of  the  residence  of  that 
woman  on  the  occasion  of  the  trouble.  It  is 
claimed  by  the  defense  that,  in  a  paroxysm  of 
jealousy,  the  wife  took  her  own  life. 

The  Government,  on  the  other  hand,  claims 
that  the  very  fact  of  the  deceased  following  him 
excited  him  into  an  ungovernable  ftiry  and 
thereupon,  and  in  the  heat  of  passion,  he  com- 
mitted the  murder. 

At  the  trial,  there  were  a  number  of  excei)- 
tioos  taken  to  the  rulings  of  the  court,  in  ex- 
cluding testimony  and  permitting  testimony  to 
be  received.  Some  of  them  are  admitted  not  to 
be  well  taken.  As  always  happens,  they  were 
taken  in  the  hurry  of  the  trial  but  have  been 
abandoned.  Others  are  objectionB  taken  during 
the  trial  but  which  were  obviated  by  subsequent 
rulings.  None  of  them  have  been  insisted  on 
in  the  argument  and  it  is  not  necessary  for  us 
to  examine  them. 

One  of  the  most  important  witnesses  on  the 
part  of  the  prosecution  was  one  James  A. 
Shreeve,  who  had  formerly  been  a  resident  of 
Washington,  and  who  claims  to  have  been  an 
eye  witness  of  the  tragedy.  This  case  has  been 
tried  twice.  He  was  not  examined  on  the  first 
triaL  He  says  that  he  purposely  concealed  his 
knowledge  of  the  affair.  He  left  Washington 
and  went  to  Chicago  to  live,  and  was  sum- 
moned and  brought  here  as  witness  on  the  sec- 
ond trial.  Upon  the  cross-examination  of 
Shreeve  he  was  asked  the  question,  *' Where 
are  you  stopping?"  and  that  question  was 
ruled  out  on  objection.  That  is  alleged  to  be 
error,  and  is  the  subject  of  the  first  exception 
that  has  been  discussed.  On  the  argument  it 
was  claimed  that  the  defense  had  the  right  to 
know,  and  show  to  the  jury,  all  about  the  ante- 
cedents and  associations  of  the  witness.  If  that 
was  the  object  of  the  inquiry,  I  have  no  doubt 
that  it  was  a  legitimate  inquiry,  and  if  that  had 
been  stated  to  be  the  object,  we  take  it  for  granted 
that  the  judge  who  tried  the  case  would  have 
allowed  an  answer  to  be  given.    But  it  becomes 


a  little  doubtftd,  when  we  look  at  the  colloquy 
between  counsel  accompanying  this  offer, 
whether  that  was,  or  not,  the  object.  It  ap-  . 
pears,  from  this  colloquy,  that  the  attorney  for 
the  United  States  claimed  that  this  witness  was 
shadowed  by  several  persons  as  soon  as  they 
became  advised  of  his  arrival  in  Washington, 
and  in  consequence  he  changed  his  residence. 
Oounsel  for  the  defense  stated  that  they  had 
people  engaged  in  looking  after  his  antece- 
dents, from  which  it  seems  to  have  been  a  not 
unreasonable  suspicion  that  the  object  of  this 
inquiry  waa  to  put  the  defense  upon  the  track 
of  witnesses  who  might  discredit  Shreeve. 
Now,  it  is  perfectly  allowable  to  interrogate  a 
witness  as  to  his  antecedents  and  associations. 
It  does  not  seem  to  be  a  matter  of  right,  how- 
ever, to  interrogate  a  witness  simply  to  enable 
the  interrogator  to  hunt  up  evidence  as  to  him- 
self and  his  character.  This  rule  has  been  laid 
down  by  the  Supreme  Court,  and  they  have 
laid  down  a  still  broader  rule,  which  is,  that 
while  cross-examination,  as  to  matters  that  re- 
late to  the  main  issue,  is  a  matter  of  strict  right, 
yet  when  it  relates  to  the  credibility  of  the  wit- 
ness, the  scope  of  it  is  to  be  governed  by  the 
discretion  of  the  trial  justice,  and  his  ruling 
upon  such  questions  is  not  reviewable.  That 
subject  was  discussed  by  the  Supreme  Court  in 
the  case  of  Storm  v.  United  States,  94  U.  S.,  76. 
This  was  an  action  upon  a  bond  given  to  secure 
the  performance  of  a  contract  to  ftimish  cer- 
tain quartermaster  supplies  to  the  Oovemment. 
On  the  contractor's  failure,  the  agent  of  the 
Government  went  into  open  market  and  bought 
the  supplies  required,  and  this  suit  was  brought 
upon  the  bond  to  recover  the  difference  in 
price.  The  counsel  for  the  defense  asked  of 
the  witness  the  names  of  the  parties  from  whom 
he  bought  the  supplies,  or  certain  parts  of  the 
supplies,  and  that  was  objected  to  and  ruled 
out.  The  Supreme  Court  say:  **  Seasonable  ex- 
ception waa  taken  by  the  defendants  to  the 
ruling  of  the  court,  excluding  the  question  pro- 
pounded to  the  witness  called  by  the  plaintiffs, 
of  whom  he  purchased  the  quantity  of  oats 
which  he  fUmished  the  United  States.  Three 
grounds  are  suggested  to  show  that  the  defend- 
ants were  entitled  to  have  an  answer:  (1)  That  the 
answer  might  have  affected  the  credibility  of  the 
witness.  (2)  That  the  defendants,  if  the  name 
of  the  seller  of  the  oats  had  been  given,  might 
have  called  him  as  a  vntnesa,  and  perhaps  might 
have  proved  by  him  that  the  price  paid  waa  not 
as  great  as  represented,  or  that  a  less  quantity 
than  that  charged  had  been  delivered.  (3)  That 
the  answer  mi^ht  have  be^u  ahown  that  persons 
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had  an  interest  in  the  sale  of  the  oats  who  are 
prohibited  by  the  contract  from  having  any  share 
vnfumishi/ng  such  supplies.^  ^ 

"None  of  the  reasons  assigned  to  sapport  the 
exception  are  entitled  to  any  weight,  when  con- 
sidered in  connection  with  the  explanations 
given  in  the  bill  of  exceptions.  Evidence  of  an 
undisputed  character  had  previously  been  in- 
troduced, showing  that  the  requisitions  for  such 
supplies  were  not  in  excess  of  the  quantity 
prescribed  by  law,  and  that  the  United  States 
did  not  purchase  and  pay  for  any  greater  quan- 
tity than  that  specified  in  the  requisitions,  and 
that  the  purchases  were  made  in  the  open  mar- 
ket, and  that  the  prices  paid  did  not  exceed  the 
fair  market  value  of  supplies  purchased." 

'* Litigants  ought  to  prepare  their  cases  for 
trial  before  the  Jury  is  impanneled  and  sworn ; 
and,  if  they  do  not,  they  cannot  complain  if  the 
court  excludes  questions  propounded  merely  to 
ascertain  the  names  of  persons  whom  they  may  de- 
sire to  call  as  witnesses  to  disprove  the  case  of  the 
opposite  party.  Courts  usually  allow  questions 
to  be  put  to  a  witness  to  affect  his  credibility ; 
but  it  is  plainly  within  the  discretion  of  the 
presiding  Judge  to  determine  whether,  in  view 
of  the  evidence  previously  introduced,  and  of 
the  nature  of  the  testimony  given  by  the  wit- 
ness in  his  examination  in  chief,  it  is  fit  and 
proper  that  questions  of  the  kind  should  be 
overruled,  and  to  what  extent  such  a  cross-ex- 
amination shall  be  allowed." 

We  think,  therefore,  in  the  first  place,  that 
there  was  no  error  in  disallowing  the  question 
for  the  reason  that  the  object  of  it  was  not  made 
plain,  and  it  was  at  least  within  the  power  of 
counsel  by  a  single  addition,  if  they  desired  it,  to 
say  that  they  wished  to  show  that  the  witness 
was  consorting  with  thieves,  or  disreputable 
characters,  or  such  like,  and  that  his  character 
was  affected  thereby;  and  for  the  fhrcher  reason 
that  it  seems  to  be  plainly  in  the  discretion  of 
the  court  how  far  the  cross-examination,  going 
to  credibility,  shall  go.  The  same  thing  is  said 
in  the  Supreme  Court  in  two  other  cases,  viz : 
that  of  Rea  V.  Missouri,  17  Wall.,  632,  and  John- 
ston V.  Jones,  1  Black.,  209.  It  does  not  seem 
therefore,  to  us,  that  this  was  an  error  that  we 
can  review. 

Then  come  the  following  exceptions,  Nos.  5, 
8,  9  and  10,  relating  to  questions  addressed  to 
Officer  Henry,  as  to  what  the  defendant  did  at 
the  time  that  he  was  arrested.  For  example, 
"  Did  he  not  begin  to  cry  soon  after  you  put  your 
hands  on  him? "  '*  Did  he  not  say,  in  response 
to  the  question  as  to  what  you  arrested  him  for, 
that  he  did  not  shoot  his  wife?"    Now,  the  ob- 


vious objection  to  those  questions  would  be  that 
they  would  allow  the  defendant  to  make  testi- 
mony for  himself  by  his  own  declarations  and 
conduct  It  is  said,  in  argument,  that  the  lan- 
guage and  conduct  accompanying  an  act,  are 
explanatory  of  it,  as  a  part  of  the  res  gestse 
and  are  always  admissible.  When  an  act  is  ad- 
mitted to  be  done,  and  its  import  is  doubtfhl, 
then  the  rules  of  evidence  permit  such  testi- 
mony. For  example,  when  the  proof  is  about  the 
act  of  taking  possession  of  property,  and  the 
question  is  whether  the  party  took  possession 
with  a  claim  of  right,  or  as  a  tenant  of  some  one, 
the  declarations  accompanying  the  act  are  of 
course  admissible,  as  showing  the  meaning  and 
intent  of  the  transaction.  But  in  this  case,  it  is 
quite  obvious  that  under  no  rule  of  evidence 
can  the  defendant  be  allowed  to  put  in  his  own 
declarations,  because  they  go,  not  to  the  charac- 
ter of  his  act,  but  to  the  denial  of  the  act  itself. 
Of  course  the  Government  can  prove  anything 
that  he  said  which  was  adverse  to  his  defense. 

A  kindred  question  was  addressed  to  Fenwick. 
It  was  in  reference  to  the  defendant's  conduct 
at  the  time  or  about  the  time  of  the  shooting, 
and  the  endeavor  was  to  show  that  he  was  in 
mental  distress.  That  was  putting  in  his  con- 
duct as  evidence  in  his  own  defense  and  also 
putting  in  evidence  the  opinion  of  a  witness  as 
to  what  that  conduct  indicated. 

Another  exception  was  to  the  exclusion  of  a 
question  to  Ruth  Turner,  the  sister  of  the  de- 
ceased, when  she  testified  that  she  heard  the 
same  threats  that  her  mother  had  testified  to 
when  the  defendant  and  the  deceased  were  in 
their  room.  The  question  was :  "  You  did  not 
think  it  amounted  to  anything,  did  you?"  It  was 
simply  asking  the  opinion  of  the  witness.  She 
could  be  asked  whether  the  threats  were  made 
in  an  angry  manner  or  a  playful  manner,  but 
her  opinion  as  to  whether  the  threats  amounted 
to  anything  does  not  seem  to  us  to  have  been 
admissible. 

Exception  22  is  to  the  disallowance  of  a  ques- 
tion propounded  to  Dr.  Crook,  who  was  called 
for  the  defense.  '  He  is  one  of  the  surgeons  who 
attended  the  deceased.  The  question  is :  '*  I  will 
ask  you  if  you  did  not  say  on  the  previous  trial 
that  if  no  obstruction  had  intervened  the  ball 
would  have  passed  in,  coming  out  a  lower  poin  t?' » 
This  question  was  not  allowed  to  be  asked.  The 
first  objection  to  it  is  that  it  is  obviously  cross- 
examination,  and  he  was  the  defendant's  own 
witness.  And  in  the  next  place  it  is  an  attempt 
to  show  what  he  testified  to  on  a  former  trial, 
which  is  never  allowed  except  when  the  witness 
is  dead,  or  has  departed  from  the  Jurisdictioii 
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and  cannot  be  produced.  When  he  is  present 
he  most  give  his  present  knowledge  of  it  and 
not  testify  to  what  he  said  before.  And  when 
it  is  stated  that  the  object  of  an  inquiry  was  to 
simply  refresh  his  memory  by  a  reference  to 
what  he  said  before,  the  answer  is,  that  he  can 
only  refresh  his  memory  by  reference  to  some 
record  or  entry  or  memorandum  and  not  by 
bearing  his  former  oral  testimony  repeated  to 
him. 

Exception  24  is  to  the  exclusion  of  evidence  to 
the  effect  that  some  six  months  before  the  shooting^ 
and  three  montJis  before  the  marriage  of  Hattie 
Cross  with  the  defendant,  she  bought  a  revolver 
and  made  some  declaration,  as  to  her  intention, 
under  certain  circumstances  to  use  it  upon  her- 
self. The  court  excluded  that  because  the  testi- 
mony was  too  remote,  and  could  not  have  any 
sort  of  bearing  upon  the  transacaction  ;  and  we 
think  properly. 

Exception  28  is  to  the  exclusion  of  an  answer 
of  Dr.  Hamilton  to  a  question  propounded  to 
him  on  the  former  trial.  He  was  sworn  upon 
the  former  trial  and  his  testimony  reduced  to 
writing. 

It  was  agreed  by  counsel  that  it  should  be  read 
on  the  second  or  recent  trial  and  the  question 
asked  him  was:  "Can  you  tell  us  from  your 
knowledg-e  and  experience  of  g^inshot  wounds, 
whether  that  pistol  was  fired  close  to  the  head 
or  not?"  ^It  seems  a  little  uncertain  whether 
that  should  not  have  been  admitted,  but  it  seems 
to  us  entirely  immaterial  whether  this  pistol 
was  held  close  to  the  head  of  the  deceased  or 
not.  The  argument  is  that  if  it  was  close,  Hattie 
must  have  held  it  herself.  We  are  totally  un- 
able to  see  the  materiality  of  the  inquiry.  It  was 
equally  possible  for  the  deceased  or  her  husband 
to  hold  the  pistol  n^ar  her  head  and  it  does  not 
seem  to  ub  that  the  question  has  the  slightest 
bearing  upon  the  issue. 

Exception  29  is  of  the  same  character  as  the 
previous  exceptions,  as  to  evidence  relating  to 
the  conduct  of  the  defendant.  His  father  was 
asked  what  his  conduct  was  at  the  time  that  he 
told  him  of  the  shooting.  That  is  open  to  the 
same  objection  as  the  other  questions  addressed 
to  Officer  Henry. 

Then  there  are  several  exceptions,  30  to  34  in- 
clusive, addressed  to  an  explanation  of  the  ob- 
ject of  the  defendant  in  going  in  a  southerly 
direction  after  the  shooting  took  place.  It  ap- 
pears that  he  went  in  that  direction.  He  went 
first  to  the  house  of  his  mother-in-law  and  told 
her  that  Hattie  had  shot  herself.  They  started 
out  together,  and  after  he  we^t  with  her  a  little 


way,  his  mother-in-law  accusing  him  of  the 
crime,  she  says  that  he  ran  south.  The  ol]jeot 
of  these  inquiries  was  to  show  by  the  fiitther  that 
he  went  to  his  residence  and  afterwards  came 
bame  back  to  Eighth  street  near  the  dwelling 
of  Mrs.  Turner,  and  afterwards  he  started  to 
go  to  his  brothers'.  The  €k)veniment  having 
proved  that  he  was  seen  by  the  officer  leaving 
his  father  and  going  in  a  southerly  direction,  it 
was  claimed  that  he  was  really  taking  flight  in 
the  direction  of  the  Long  Bridge,  and  the  offer 
was  to  show  by  the  father  that  he  was  going,  at 
his  request,  to  the  house  of  his  brother,  who  lived 
in  the  direction  of  the  Long  Bridge,  a  consider- 
able distance  from  where  he  was  standing,  and 
was  to  return  to  him.  Now,  while  the  evidence 
was  objected  to  and  partially  excluded  at  first, 
yet,  in  point  of  fact,  it  did  get  in.  The  fliUiher 
was  really  allowed  to  say  that  the  defendant 
started  in  the  direction  of  his  brother's  house 
and  was  to  return  to  him,  and  he  was  waiting 
there  for  him  to  come  back.  So  that  it  was  really 
not  excluded,  although  the  court  seems  at  first 
to  have  thought  it  objectionable.  The  ikther 
did  get  the  evidence  in,  at  least  so  far  as  to  say 
that  he  had  seen  his  son  start  off  in  the  direction 
of  his  brother's  and  that  he  afterwards  returned 
to  him.  But  as  the  officer  approached  him  then, 
he  took  fiight,  and  the  evidence  would  not,  of 
course,  explain  that. 

There  is  one  exception  which  probably  is  well 
taken,  although  we  think  the  effect  of  it  is  very 
slight.  Mrs.  Turner  had  testified,  in  chief,  as  to 
the  different  threats  which  she  had  heard  ad- 
dressed by  the  defendant  to  her  daughter  in 
their  room.  Of  course,  it  was  important  to  dis- 
credit Mrs.  Turner,  and  her  next  door  nei^bor, 
a  man  named  Richard  Williams,  was  oflisred, 
and  testified  that  he  occupied  the  adjoining 
house ;  that  he  was  sitting  in  the  middle  of  his 
house,  eating  his  dinner  or  supper  at  the  time 
that  Cross  went  there.  He  was  asked  whether 
he  heard  Mrs.  Turner  say  to  Cross,  what  she  tes- 
tifies that  she  did  say :  "You  are  a  liar,  you  shot 
her  yourself;  you  said  that  you  were  going  to  do 
it"  Tliat  evidence  was  excluded.  The  object, 
of  course,  was  to  discredit  Mrs.  Turner,  and 
throw  some  doubt  upon  her  testimony  as  to  the 
threats  that  she  testified  that  she  had  heard. 
The  answer  in  the  negative,  in  reply  to  the 
question  was  a  very  feeble  contradiction  of  Mrs. 
Turner.  It  could  have  had  but  a  slight  bearing 
upon  her  credibilty,  and  if  nothing  ftirther  than 
that  appears  in  the  case,  we  do  not  think  that  it 
is  sufficient  to  justify  the  court  in  treating  it  as 
a  ground  of  reversal,  although  it  does  strike  us 
that  the  evidence  would  have  been  properly  ad- 
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mitted.  We  shall  proceed  ftirther  to  consider 
the  other  features  of  the  case. 

Exception  No  42  was  to  the  admission  of  the 
record  in  the  marshal's  office  as  to  the  height  of 
the  defendant.  It  seems  that  he  was  called  Into 
a  room  in  the  marshal's  office,  and  his  measure- 
ment taken,  and  that  was  done  after  he  was  con- 
victed at  the  first  trial.  It  appeared  that  Mr. 
Carroll  was  the  clerk,  and  testified  that  there  is 
a  book  kept  in  the  office  of  the  marshal  in  which 
all  measurements  of  convicted  persons  are  kept, 
and  a  description  of  the  convicted  persons  writ- 
ten down  and  ftimished  to  the  Department  of 
of  Justice.  They  are  required  to  keep  that  book 
and  the  the  practice  was  for  somebody  to  take 
the  measurement  and  call  it  out  to  him,  and  he 
reduced  it  to  writing.  He  identified  the  book 
produced  as  the  one  used,  and  then  gave  the 
measurement  of  the  defendant.  That  was  ob- 
jected to  on  several  grounds.  First,  it  was  said 
that  it  was  hearsay  on  the  part  of  Carroll,  be- 
cause he  did  not  ts^e  the  measurement ;  he  sim- 
ply took  down  what  the  other  person  called  out 
to  him.  Upon  looking  at  the  testimony  itself, 
we  find  that  this  question  was  addressed  to  him: 
'*  Did  you  know  it  at  the  time  that  it  was  taken," 
and  the  answer  is,  **Yes,  sir."  This  seems  to 
be  an  assertion  of  personal  knowledge  of  the 
fact  If  that  be  the  case,  it  removes  the  objec- 
tion, because  that  is  personal  knowledge ;  not 
mere  hearsay.  But  independently  of  that,  it 
seems  to  me,  in  the  light  of  the  law  relating  to 
private  entries  made  by  persons  in  the  course 
of  duty,  the  evidence  would  be  admissible,  even 
assuming  that  Carroll  simply  took  down  the 
measurement  made  by  another  man  without 
verifying  it  himself. 

In  a  complicated  transaction  in  which  two 
persons  participate,  I  do  not  think  that  it  is 
essential  that  each  one  should  have  personal 
knowledge  of  all  the  steps  in  the  transaction. 
For  example,  a  merchant  in  his  store  in  selling 
goods  calls  out  the  price  and  the  character  of 
goods,  and  his  clerk  writes  them  down.  That 
is  in  the  regular  course  of  business,  and  it  would 
not  be  necessary  that  the  clerk  should  follow 
the  merchant  around  and  to  have  personal 
knowledge  of  all  that  passed  between  him  and 
his  customer.  As  I  say,  it  is  not  necessary  that 
each  person  connected  with  the  transaction  re- 
sulting in  an  entry  made  in  the  due  course  of 
business  and  in  the  discharge  of  duty  should 
have  such  personal  knowledge,  but  it  is  sim- 
ply important  that  the  entry  should  have  ap- 
peared to  have  been  made  in  the  regular  course 
of  business,  and  in  the  light  of  that  rule  it  would 
seem  that  this  entry  would  be  admissible.    See 


notes  to  Price  v.  Earl  of  Torrington,  1  Smith's 
Leading  Cases.  But  there  is  another  ground 
upon  which  I  consider  that  it  is  admissible,  and 
that  is,  that  it  is  a  record  kept  in  a  public  office 
and  in  the  discharge  of  a  public  duty  and  that  it 
comes  under  the  rule  laid  down  by  the  Supreme 
Court  in  the  case  of  Village  of  Evanston  v, 
Jessie  Gunn,  99  U.  S.,  660,  in  which  Mr.  Justice 
Strong,  delivering  the  opinion  of  the  court, 
says: 

"They  come,  therefore,  within  the  rule  which 
admits  in  evidence  'official  registers  or  records 
kept  by  persons  in  public  office,  in  which  they 
are  required,  either  by  statute  or  by  the  nature 
of  their  office,  to  write  down  particular  transac- 
tions occurring  in  the  course  of  their  public 
duties  or  under  their  personal  observation.'  To 
entitle  them  to  admission  it  is  not  necessary 
that  a  statute  requires  them  to  be  kept.  It  is 
sufficient  that  they  are  kept  in  the  discharge  of  a 
public  duty." 

We  had  a  very  similar  question  in  a  recent 
insurance  case  where  there  was  offered  in  evi- 
dence an  abstract  from  the  return  of  the  naval 
hospital,  in  which  was  stated  the  condition  of 
of  health  of  the  party  whose  life  had  been  in- 
sured, and  the  object  of  the  record  was  to  show 
that  he  had  falsely  represented  the  condition  of 
his  health.  These  records  are  kept  in  naval 
hospitals  and  copies  sent  to  the  Navy  Depart- 
ment and  abstracts  are  obtained  from  the  Navy 
Department,  and  a  certified  copy  of  such  an  ab- 
stract as  made  at  the  Department,  was  intro- 
duced into  evidence  in  the  case.  We  found  a 
case  almost  identical,  which  was  decided  by 
Lord  EUenborough  in  5  Espinasse,  118,  in  which 
it  was  held  that  a  book  containing  a  copy  of  re- 
turns made  by  officers  of  ships  of  persons  dying 
on  board  to  the  inspectors  o(  wills  was  admissi- 
ble to  prove  a  death. 

It  appears  in  the  present  case,  that  this  record 
was  required  to  be  kept  for  the  purpose  of  sup- 
plying the  Department  of  Justice  with  a  de- 
scription of  convicted  persons,  which  corre- 
sponds very  nearly  to  the  case  cited  from  Espi- 
nasse, in  which  the  record  of  a  death  was  trans- 
mitted to  the  ecclesiastical  court  for  the  pur- 
X>oses  of  administration.  We  do  not  think  that 
the  record  in  question  was  obnoxious  to  the  ob- 
jection that  I  have  mentioned. 

But  there  is  still  a  ftirther  objection  made  to  it 
and  that  is,  that  it  is  an  effort  to  compel  the  de- 
fendant to  give  evidence  against  himself.  It 
must  be  remembered  that  when  this  measure- 
ment was  taken,  the  defendant  was  convicted, 
and,  therefore,  it  was  not  taken  with  the  view  to 
a  trial  or  for  use  upon  a  trial.    There  does  not 


Digitized  by 


Google 


Vol.  XX 


THE  WASHmaTON  LAW  REPORTED. 


103 


seem  .to  be  any  reason  why  it  conld  not  be  need 
after  it  had  been  taken  under  the  circamstances 
stated.  It  conld  not  be  contended  that  the 
knowledge  of  the  size  or  height  of  a  man  ac- 
quired in  any  other  way,  for  instance  by  a 
tailor,  could  not  be  used  when  at  the  time  it  was 
not  taken  for  the  purpose  of  being  used  as  testi- 
mony, and  it  seems  to  us  that  a  record  taken  as 
this  was,  for  a  lawftil  purpose  and  under  the 
rules  of  the  office  might  be  made  use  of  after- 
wards. It  does  not  seem  to  us  that  it  is  com- 
pelling the  defendant  to  give  evidence  against 
himself,  although  some  cases  that  have  been 
cited  to  us  go  very  for  in  that  direction.  There 
was  one  case  holding  that  it  was  error  for  the 
prosecuting  officer  to  compel  the  prisoner  in 
court  to  put  his  foot  into  a  vessel  filled  with  mud 
in  order  to  measure  it  and  identify  it.  That  is 
well  enou^.  It  was  held  in  another  case  that 
where  the  officer  compelled  the  defendant  to 
put  his  foot  in  certain  tracks  that  were  discov- 
ered, in  order  to  identify  him,  that  was  wrong, 
as  it  was  compelling  him  to  give  evidence 
against  himself,  and  evidence  of  that  kind, 
so  secured,  could  not  be  used.  We  think 
that  is  going  very  far;  it  Ib  rather  too  fine. 
What  would  be  the  consequence  if  such  evidence 
should  be  entirely  excluded  ?  You  could  not 
compel  a  person  after  his  arrest  to  empty  his 
pockets  and  disclose  a  weapon,  when  the  most 
vital  evidence  on  the  part  of  the  (Government, 
in  a  homicide  case,  is  the  possession  of  the 
deadly  weapon.  Ck>uld  you  not  compel  him  to 
open  his  pocketbook  and  exhibit  papers  that 
might  be  conclusive  in  the  case  of  a  forgery,  or 
anything  of  that  sort?  We  think  that  officers 
having  a  prisoner  in  custody  have  a  right  to 
acquire  information  about  him,  even  by  force, 
and  that,  for  example,  when  his  photograph  is 
taken  or  his  measurement  taken,  it  is  simply 
the  act  of  the  officers  and  is  not  compelling  him 
to  give  evidence  against  himself.  Besides  it  is 
hard  to  see  how  the  result  of  this  trial  could 
have  been  avoided  in  any  way  by  the  exclusion 
of  ^jjcdB  evidence.  It  is  admitted  on  both  sides  | 
that  there  was  a  difibrence  in  height  between 
these  parties  and  that  the  wife  was  a  little  taller , 
than  her  husband.  But  not  the  slightest  light : 
is  shed  ui>on  the  issue  in  the  case  by  any  evi- 
dence as  to  the  comparative  height  of  these  ^ 
parties,  so  far  as  we  can  see,  after  examining  the ; 
whole  record  of  the  testimony.  ! 

Now,  another  ground  for  the  motion  for  a'; 
new  trial  is  the  alleged  misconduct  of  the ' 
prosecuting  officer.  The  misconduct  in  ques- ; 
tion  is  alleged  to  be  of  two  kinds— first,  what  j 
occurred  in  the  course  of  the  trial,  within  the  | 


observation  of  the  court,  and  next,  miscon- 
duct which  is  only  shown  by  reference  to  ante- 
cedent and  extraneous  circumstances  and  which 
does  not  appear  upon  the  fsuoe  of  the  proceed? 
ings. 

First,  it  is  objected  that  the  District  Attorney 
announced,  in  his  opening  statement,  his  inten- 
tion to  show,  by  the  dying  statement  of  the  de- 
ceased, the  &ct  that  her  husband  had  shot  her, 
and  then  they  offered  evidence  tending  to  prove 
it,  but,  as  the  defense  say,  totally  insufficient  to 
lay  the  foundation  for  introducing  such  a  state- 
ment. Then  the  prosecuting  attorney  an- 
nounced that  he  had  other  witnesses  by  whom 
he  might  be  able  to  lay  a  better  foundation. 
The  record  shows  that  the  testimony  of  Mrs. 
Turner,  the  mother  of  the  deceased,  was  first 
taken,  and  then  she  was  recalled  for  the  pur- 
pose of  introducing  the  alleged  dying  declara- 
tion. The  next  mominii:  after  the  shooting  she 
had  a  conversation  with  her  daughter  about  dy- 
ing; it  was  about  6  o'clock,  just  the  time  for  her  to 
take  her  next  medicine.  She  said  that  she  did 
not  want  to  take  it,  and  '*I  said,  Hattie,  take 
your  medicine;  I  says  you  do  not  want  to  die 
and  leave  your  mother  and  your  little  sisters 
and  brothers,  and  she  says,  'Well,  you  have 
a  plenty  left.' "  ^She  was  asked  whether  her 
daughter  took  the  medicine,  and  she  said  that 
she  did.  On  the  third  morning  after  the  shoot- 
ing she  had  another  conversation  with  her: ''  We 
had  a  little  pet  dog  named  Grant;  the  little  dog 
came  into  the  room  around  her  bed,  and  she 
called  him  and  she  says,  'Grant I  Grant t'  she 
says,  '  even  the  poor  little  dog  don't  know  his 
name  since  I  have  been  sick;  poor  Grant,'  she 
says,  'will  not  have  any  one  to  teach  him 
his  name  any  more.'  She  was  shot  Tuesday 
night,  and  the  first  conversation  that  took  place 
was  on  Wednesday  morning  and  the  second 
conversation  took  place  on  Thursday  morning." 
Some  Christian  people,  she  testified,  came  out 
and  talked  with  her  daughter,  and  the  minister 
asked  her  if  she  trusted  in  the  Lord,  and  she 
said,  "  I  have  no  one  else  to  trust  in;"  she  says, 
''  You  know  I  can't  trust  the  devil."  Then  she 
was  asked  how  long  she  was  at  the  house  before 
she  became  conscious  and  she  said  it  was  about 
10  o'clock,  and  she  remained  conscious  then  off 
and  on  all  night,  and  she  remained  conscious 
up  until  Friday  afternoon  of  the  same  week  that 
she  was  shot,  because  she  noticed  that  she  knew 
everybody  that  came  in  the  house  until  Friday 
afternoon  until  about  4  o'clock  and  then  she  be- 
gan not  to  know  people  like  she  had  done.  She 
first  said  something  about  the  shooting  at  about 
10  o'clock  the  same  night  and  again  on  the  next 
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morning,  and  the  minister  first  came  to  talk 
with  her  the  next  day  after  she  was  shot  The 
trial  Justice  thought  that  that  was  not  sufficient 
for  the  admission  of  the  alleged  dying  dedara- 
tibn,  probably  on  the  ground  that  her  consent- 
ing to  take  the  medicine  indicated  a  hope,  at 
least,  on  her  part,  of  recovery.  This  testimony 
indicates  a  mind  certainly  clear  at  intervals, 
and  what  she  said  on  those  occasions  was  per- 
fectly rational,  and  it  comes  very  near  indicat- 
ing a  consciousness  of  approaching  death.  One 
word  more  from  her  would  have  made  it  suffi- 
cient. If  she  had  reAised  to  take  the  medicine, 
saying,  '*  that  it  is  no  use,  I  am  dying,"  her  state- 
ment would  have  been  admissible.  Now,  look- 
ing at  that  alone,  we  cannot  see  that  there  was 
any  misconduct  on  the  part  of  the  District  Attor- 
ney in  offering  the  evidence.  It  was  doubtftil 
enough  for  the  court  here  to  exclude  it  and  the 
court  concluded,  on  the  whole,  to  exclude  it. 
So  &r,  there  has  been  nothing  that  amounts  to 
misconduct  on  the  part  of  the  District  Attorney. 
This  was  followed  by  the  announcement  that  he 
would  discharge  the  witness  under  the  court's 
ruling  that  this  evidence  was  insufficient,  and 
he  thought  that  he  had  other  witnesses  by  whom 
he  might  lay  a  better  fotmdatUm, 

I  should  have  stated  here  ^at  among  the 
grounds  assigned  in  the  motion  for  a  new  trial 
is  the  following :  **  Because  of  gross  misconduct 
on  the  part  of  the  prosecuting  attorney  during 
the  trial  to  the  prejudice  of  the  defendant"  It 
does  not  specify  the  misconduct  and  the  only 
specification  that  we  have  of  it  is  found  in  the 
affidavit  of  Gross,  in  which  he  says,  *'that  he  is 
advised  and  believee  that  the  opening  remarks  of 
the  assistant  attorney  for  the  United  States,  to 
the  effect  that  the  affiant's  wife  had  made  a 
dying  statement  in  which  she  said  that  affiant 
had  shot  her,  and  they  offered  to  prove  such 
dying  declarations  by  the  witness  Emma  Tur- 
ner, and  the  remarks  of  the  District  Attorney 
after  such  offer  had  been  excluded  by  the  courts 
that  he  had  other  witnesses  by  whom  he  could 
strengthen  his  position,  all  tended  to,  and  he 
verily  believes  did,  prejudice  his  case  with  the 
Jury  ;  that  he  is  advised  and  believes  that  when 
the  above  statements  and  offer  by  the  counsel 
was  made  that  they  had  been  informed  by  the 
attendmg  mirgeon  in  charge  of  the  case  that 
attending  surgeon  in  charge  of  the  case  that 
afOant's  wife  could  not  make  and  was  totally 
unable  to  make  a  rational  or  connected  state- 
ment." The  affidavit  does  not  correctly  repre- 
sent the  declaration  of  the  District  Attorney.  He 
simply  said  that  he  had  other  witnesses  by  whom 
he  might  be  able  to  lay  a  better  foundation ;  not 


strengthen  his  position  generally,  but  lay  a  bet- 
ter foundation,  which  means,  simply,  to  prove 
more  satisfkctorily  that  the  deceased,  at  the 
time  of  her  statement,  was  in  a  condition  of 
mind  to  make  a  rational  statement  and  also  that 
she  then  expected  certain  death.  The  objection 
is,  that  the  District  Attorney  should  make  such 
a  statement  without  having  any  witnesses, 
which  is  evidenced  by  the  &ct  that  he  did  not 
produce  any  witnesses.  He  stated  that  he  might 
be  able  to  lay  a  better  foundation,  and  his  action 
in  this  regard  does  not  seem  to  us  to  be  so  clear 
an  act  of  misconduct  as  could  prejudice  the 
case.  He  did  not  assert  that  he  intended  to 
prove  the  dying  statement  by  any  other  evi- 
dence, but  simply  to  lay  a  foundation  by  prov- 
ing the  condition  of  the  deceased.  But  there  is 
an  answer,  beyond  that,  to  the  objection.  It  is 
a  rule  well  recognized  by  the  Supreme  Oourt 
and  by  all  the  authorities  that  anything  that 
occurs  during  a  trial,  which  might  prejudice 
the  accused,  he  must  call  attention  to,  and  have 
passed  upon,  by  an  instruction  of  the  court. 
There  may  be  cases  where  the  rule  may  be  dis- 
pensed with,  but  in  this  case  it  was  very  easy 
for  the  counsel  to  ask  the  Judge  to  say  to  the 
Jury  that  they  must  consider  the  evidence 
offered,  of  dying  declarations,  to  have  been 
valueless  and  as  excluded  entirely  iVom  the 
case.  Now  that  is  the  rule  as  to  the  manner  in 
which  any  misconduct  of  that  sort  should  be 
redressed,  as  laid  down  in  several  cases.  In  the 
first  place,  it  is  discussed  at  considerable  length 
in  Thompson  on  Trials,  beginning  at  page  743, 
and  although  he  states  that  in  some  Jurisdic- 
tions the  defendant  is  allowed  to  make  this  objec- 
tion to  the  conduct  of  the  iNX>8ecuting  attorney 
on  a  motion  for  a  new  trial,  the  better  rule  is 
shown  to  be,  that  it  should  be  done  during  the 
trial,  so  that  it  can  be  redressed  at  once.  TThe 
Supreme  Ck>urt  takes  this  view  of  the  case  in 
Orumpton  v.  The  United  States,  138  U.  S., 
361.  They  say:  ''The  second  assignment  of 
error  is  clearly  untenable.  It  appears  that  dur- 
ing the  argument  of  the  case  the  defendant's 
counsel  said  to  the  jury :  '  Either  the  defendant 
or  Burt  (a  Government  witness)  is  guilty  of  this 
crime.  I  will  show  you  that  Burt  is  guilty,  and, 
therefore,  the  defendant  is  not'  In  reply  to 
this  the  District  Attorney,  in  his  closing  argu- 
ment said:  'The  issue  then  is  squarely  made 
by  Mr.  Neal  that  either  the  defendant  or  Wil- 
liam Burt  is  guilty  of  this  crime.  I  have  shown 
yon  that  Burt  is  not  guilty ;  therefore,  by  his 
logic  the  defendant  is  guilty.'  No  objection 
wto  made  at  the  time  to  this  argument,  nor  was 
the  court  requested  to  interrupt  it,  or  caution 
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the  jury  against  its  force ;  and  no  exception 
appears  to  have  been  taken.  There  is  no  donbt 
that,  in  the  excitement  of  an  argument,  counsel 
do  sometimes  make  statements  which  are  not 
folly  jnstified  by  the  evidence.  This  is  not  such 
an  error,  however,  as  will  necessarily  vitiate 
the  verdict  or  require  a  new  trial.  It  is  the  duty 
of  the  defendant's  counsel,  at  once,  to  call  the 
attention  of  the  court  to  the  objectionable  re- 
marks and  request  its  interposition,  and  in  case 
of  refhsal,  to  note  an  exception." 

In  the  case  of  Hopt  v.  Utah,  120  U.  S.,  430,  it 
apx)ear8  that  the  counsel  for  the  prosecution 
alluded  to  a  former  trial  of  the  same  case  which 
was  in  violation  of  the  statute.  Upon  objection 
being  made,  the  counsel  withdrew  his  remark 
and  the  court  instructed  the  jury  that  they 
should  disregard  the  same.  The  Supreme  Court 
said  that  the  action  of  the  attorney  in  that  mat- 
ter was  not  a  ground  for  a  reversal  of  the  judg- 
ment. As  far,  therefore,  as  any  conduct  of  the 
prosecuting  attorney  apparent  on  the  foce  of 
this  proceeding  is  concerned,  we  do  not  think 
that  we  are  called  upon  to  make  it  a  ground  for 
reversaL 

Another  specification,  however,  is  found  in 
the  twelfth  reason  assigned  for  a  new  trial. 
"Because  of  misconduct  on  the  part  of  the 
prosecuting  attorney  in  attempting  to  prove  by 
the  mother  of  the  deceased  the  dying  declara- 
tion alleged  to  have  been  made  under  drcumv- 
stances  which  to  him  were  knotvn  to  have  af- 
forded no  sufficient  grou/nde  for  the  odmiMton 
of  mich  declaroMona,^^  The  ground  for  this  is 
shown  in  an  affidavit  filed,  stating  that  before 
the  offer  to  prove  the  alleged  dying  statement, 
Dr.  Crook,  the  surgeon,  had  informed  Mr. 
Armes,  assistant  attorney,  that  the  woman  was 
not  capable  at  any  time,  from  the  time  that  she 
was  shot,  of  making  a  rational  statement  as  to 
the  occurrences  at  the  time  of  the  shooting,  and 
it  was  alleged  that,  with  that  knowledge,  the 
District  attorney  offered  the  above  statement 
to  the  prejudice  of  the  accused.  Now,  there 
have  been  other  affidavits,  counter  affidavits  filed 
on  the  part  of  the  District  attorney,  and  I  will 
state  the  substance  of  them  without  undertak- 
ing to  determine  that  controverted  statement 
of  fact  The  District  attorney  claims  that  Dr. 
Crook,  when  he  first  visited  this  woman,  was  of 
the  opinion  that  she  was  capable  of  making  a 
ratUmal  statement  and  that  he  so  testified  be- 
fore the  coroner^  s  Jury. 

There  is  also  filed  the  affidavit  of  the  coroner 
himself  to  the  same  effect,  i,  e.,  that  Dr.  Crook 
testified  b^ore  him  that  the  woman  was  capa^ 
ble  of  making  a  rational  statement.    The  Gov- 


ernment ftirther  says  that,  during  the  progress 
of  the  first  tri^l,  it  was  advised  that  Dr.  Crook 
had  changed  his  opinion  since  the  autopsy  and 
had  come  to  the  conclusion  that  no  person  with 
such  a  wound,  t.  e.,  with  a  ball  traversing  the 
brain,  was  capable  of  making  any  rational  dec- 
laration. He  was  sought  by  the  District  Attor- 
ney, and  he  informed  the  latter  that  he  had  so 
changed  his  opinion  since  the  autopsy.  The 
District  Attorney  claims,  however,  that  he  had 
a  right  to  rely  more  upon  an  opinion,  founded 
on  a  personal  inspection  of  the  woman,  than  a 
mere  medical  abstract  opinion  given  after- 
wards—that is,  a  medical  opinion  to  the  effect 
that  with  such  a  wound  no  person  could  make 
a  rational  statement.  Now,  if  he  seriously  be- 
lieved that,  and  we  have  no  reason  to  doubt 
that  he  did,  we  are  not  able  to  see  why  the  Dis- 
trict Attorney  had  not  the  right  to  raise  that 
question  and  present  it  to  the  jury.  After  the 
counsel  for  the  defense  had  ascertained!  that 
fact  from  Dr.  Crook  and  the  District  Attorney 
was  advised  that  he  would  so  testify,  he  had  a 
right  to  bring  before  the  jury  the  question 
whether  the  first  opinion  of  Dr.  Crook  and  the 
evidence  of  Mrs.  Turner  were  not  sufficient  to 
satisfy  them,  nothwithstanding  the  medical 
opinion  expressed  afterwards — of  the  doctor — 
that  the  woman  was  incapable  of  making  a 
rational  statement.  There  was  only  one  way 
by  which  he  could  do  that.  He  could  not  sum- 
mon Dr.  Crook  and  examine  him,  because  he  - 
knew  that  his  testimony  was  adverse  to  him. 
He  could  not  cross-examine  his  own  witness. 
But  after  this  testimony  had  been  admitted  as 
prima  fSsicie  evidence,  it  was  in  the  power  of  the 
defense  to  produce  Dr.  Crook,  and  then  it  would 
have  been  competent  for  the  District  Attorney 
to  cross-examine  him  and  show  the  fact  to  be 
that  he  had  previously  testified  to  the  effect 
that  I  have  already  mentioned.  The  decision 
of  the  court  was  that  the  foundation  had  not 
been  laid,  but  if  the  decision  of  the  court  had 
been  in  favor  of  permitting  the  testimony  to  be, 
taken,  then  we  cannot  see  why  other  testimony 
could  not  have  been  introduced  in  that  way; 
and  it  does  not  strike  us  that  there  was  any 
misconduct  on  the  part  of  the  District  Attorney 
in  attempting  to  introduce  the  evidence  as  it 
was  done.  But  there  is  a  broader  question 
behind  all  that.  It  is  contended  here  that  the 
District  Attorney  offered  this  evidence  with  the 
knowledge  that  it  was  false  ;  in  other  words,  it 
is  assumed  that  he  was  bound  to  take  Dr. 
Crook's  later  opinion  as  conclusive  of  the  ques- 
tion, and  it  assumes  that  he  thereafter  offered 
the  evidence  with  knowledge  in  advance  t  hat  it 
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was  not  true.  Now,  the  queetion  is,  can  the 
court,  on  a  motion  for  a  new  trial,  try  the 
District  Attorney  for  errors  in  the  discharge  of 
his  duty  ?  Can  the  court  go  into  an  inquiry  as 
to  how  for  the  prosecuting  officer  is  justified  by 
the  evidence  in  his  possession  in  attempting  to 
prove  the  guilt  of  the  accused  ?  The  cases  all 
relate  to  the  conduct  upon  the  triaL  For  ex- 
ample, where  a  district  attorney  gives  his  per- 
sonal belief  of  the  guilt  of  the  accused  or  states 
it  as  within  his  personal  knowledge  that  the 
defendant  is  guilty,  when  the  evidence  to  sup- 
port that  belief  has  not  been  admitted,  these 
are  plain  oases  of  misconduct  attending  the 
trial.  But  if  it  was  allowed  to  institute  an  in- 
quiry of  a  character  that  I  have  mentioned, 
there  is  no  case  in  which  an  affidavit  could  not 
be  offered,  after  the  trial,  to  the  effect  that  the 
District  Attorney  had  been  heard  to  say  that  he 
had  no  confidence  in  the  witnesses  he  had  pro- 
duced, or  that  he  knew  that  the  witnesses  were 
not  worthy  of  belief.  We  find  no  authority  to 
Justify  a  court  in  a  proceeding  of  that  kind. 
The  District  Attorney  has  assumed  the  respon- 
sibility of  presenting  the  case  according  to  his 
judgment,  but  for  any  irregularities  in  the 
course  of  the  trial  he  is  of  course  open  to  the 
censure  of  the  court.  In  the  first  trial  of  this 
case,  it  was  thought  by  the  court,  in  reviewing 
the  case,  that  he  had  transcended  the  bounds  of 
his  duty  during  the  trial,  because,  first,  he  pro- 
posed to  introduce  the  dying  statement  without 
having  laid  any  foundation  for  it.  He  asked 
Mrs.  Turner  about  it  without  making  the  proper 
preliminary  inquiry,  and  that  was  ruled  out. 
Later  on,  he  made  a  like  offer  in  the  case,  and 
three  times  attempted  to  press  the  inquiry 
without  offering  any  ftirther  testimony  and  the 
court  thought,  on  the  face  of  the  proceedings, 
that  that  was  improper.  I  am  not  sure  but  that 
in  a  case  of  that  sort  the  reviewing  court  prop- 
erly granted  a  new  trial.  The  general  rule  how- 
ever, as  I  have  already  stated,  is,  that  when  irreg- 
ularities of  that  kind  occur,  they  ought  to  be 
corrected  on  the  instant,  by  an  application  to 
the  trial  justice.  We  are  unable  therefore,  to  say 
that  in  the  alleged  misconduct  of  the  prose- 
cuting officers  there  is  sufficient  ground  for 
reversing  the  proceedings  below. 

Another  ground  for  the  motion  was  newly- 
discovered  evidence.  There  are  some  two  or 
three  affidavits  filed  as  to  the  mental  and  physi- 
cal condition  of  the  woman.  Those  were  upon 
the  question  of  misconduct  After  that  there 
were  filed  four  affidavits,  two  of  them  relating 
to  the  same  subject  and  two  others  on  the  ques- 
tion of  newly-diicovered  evidence.    Now,  these 


affidavits  as  to  newly-discovered  evidence 
amount  simply  to  this:  A  witness  testifies  that 
he  or  she  had  known  Shreeve  for  some  time, 
and  he  had  never  said  that  he  knew  anything 
about  this  transaction.  That  does  not  contra- 
dict him  at  all,  because  he  testified  in  chief  that 
he  purposely  suppressed  the  fact  of  his  knowl- 
edge, because  he  did  not  wish  to  be  called  as  a  wit- 
ness as  his  mother  had  exacted  fW>m  him  a  promise 
before  her  death  that  he  would  not  have  anything 
to  do  with  it.  Counsel  had  ftill  benefit  of  that 
fact  in  the  argument  of  the  case  before  the  jury. 
The  new  evidence  does  not  contradict  Shreeve 
in  any  particular.  Another  affidavit  is  to  the 
effect  that  the  affiant  had  known  Shreeve  for 
some  time,  and  that  on  one  occasion,  in  a  gen- 
eral conversation  about  this  case,  Shreeve  had 
said  that  it  was  hard  to  say  whether  Hattie 
Cross  killed  herself  or  was  murdered.  The  very 
next  sentence  in  the  affidavit  destroys  the 
whole  effect  of  that,  because  it  states  that  he 
did  not  speak  Arom  the  standpoint  of  personal 
knowledge;  that  is,  he  did  not  profess  to  say  it 
from  personal  knowledge,  but  he  simply  said, 
as  we  may  suppose,  in  reference  to  public  re- 
ports of  the  testimony,  that  it  was  hard  to  tell 
whether  she  killed  herself  or  was  shot  The 
effect  of  this  was  really  to  destroy  the  whole 
effect  of  the  first  statement  But  the  conclusive 
objection  to  all  this  is  that  these  affidavits  only 
go  to  affect  the  credit  of  the  witness.  Now, 
the  rule  is  very  well  settled  that  a  new  trial 
will  not  be  granted  for  newly-discovered  evi- 
dence which  simply  goes  to  the  credit  of  one  of 
the  witnesses.  This  is  discussed  in  3d  Graham 
and  Waterman  on  New  Trials  at  great  length. 

The  last  ground  upon  which  the  motion  is 
based  is  the  disqualification  of  one  of  the  jurors, 
one  Boteler.  The  alleged  ground  of  disqualifica- 
tion is,  that  he  was  a  non  resident  of  the  District 
and  a  resident  of  Maryland.  A  paper  was  filed 
by  Boteler  himself  on  that  subject  in  which  he 
states  that  he  is  twenty-seven  years  of  age; 
**  That  he  was  born  and  raised  in  the  State  of 
Maryland,  and  lived  there  until  about  Septem- 
ber, 1889,  when  he  left  his  father's  home  in 
Prince  G^eorge's  County  and  came  to  the  city 
of  Washington  to  obtain  employment,  and  soon 
after  the  first  of  October,  1889,  he  was  employed 
by  the  Phaeton  Herdic  Company  of  the  City  of 
Washington,  District  of  Columbia,  and  remain- 
ed continuously  in  the  employ  of  that  company 
until  about  the  first  day  of  April,  1890,  when  he 
left  said  Herdic  Company  and  was  employed  by 
the  Columbia  Street  Railway  Company  of  the 
City  of  Washington  and  District  of  Columbia, 
and  has  been  in  the  employ  of  said  last  men- 
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tioned  Company  coDtinuously  since  that  and  is 
still  in  the  employ  of  that  Oompany,  and  expects 
to  remain  with  it  indeftnately;  that  since  he 
came  to  the  city  of  Washington  he  has  resided 
here  continuously,  boarding  here  and  having 
his  washing  done  here  and  making  only  occa- 
sional visits  to  his  father's  home  in  Maryland, 
say  once  in  two  or  three  months,  and  remaining 
there  not  longer  than  one  day  at  any  one  time ; 
that  on  the  29th  day  of  October,  1890,  he  was 
married  in  this  city  to  a  resident  of  this  city  and 
District  of  Columbia,  and  soon  thereafter,  about 
the  first  of  April,  1891,  commenced  keeping 
house  at  No.  1233, 1  street,  northeast,  in  this  city, 
which  has  been  his  home  ever  since,  and  still  is 
his  house ;  that  subsequent  to  his  marriage,  and 
before  he  commenced  keeping  house,  he  resided 
with  the  &mily  of  his  father-in-law  in  this  city, 
and  that  when  he  left  his  father's  home  in  Mary- 
land, he  came  to  this  city  and  District  with  the 
intention  of  obtaining  employment  and  remain- 
ing here  indefinitely,  as  long  as  he  could  find 
employment  to  suit  him ;  that  he  has  never  had 
any  intention,  and  has  no  intention  now,  of 
abandoning  his  residence  here  and  returning  to 
Maryland ;  that  long  before  he  was  drawn  as  a 
juror  for  the  June  term,  1891,  of  the  said  court, 
he  had  formed  the  intention  of  becoming  and 
remaining  a  resident  of  the  said  city  and  Dis- 
trict, and  that  he  has  never  changed  his  inten- 
tion, and  that  at  the  time  when  his  service  as 
such  juror  commenced,  and  before,  he  deemed 
himself  a  bona  fide  resident  of  said  city  and  Dis- 
trict, and  still  does ;  that,  as  a  matter  of  fact,  he 
voted  in  the  State  of  Maryland  at  the  election 
held  in  November,  1890 ;  that  since  that  time  he 
has  claimed  no  residence  in  the  State  of  Mary- 
land and  does  not  now,  nor  has  he,  as  he  believes, 
any  right  now  so  to  do." 

The  statute  requires  that  at  least  two  days  be- 
fore the  trial  the  defendant  shall  be  served  with 
a  list  of  the  jurors  for  the  purpose  of  enabling 
him  to  inquire  into  their  qualifications ;  so  that 
as  a  matter  of  fact  the  prisoner  always  has  no- 
tice of  the  jurors  who  are  expected  to  serve, 
and  when  the  jurors  are  called  he  has  a  right 
to  interrogate  them.  If  he  fails  to  exercise 
that  right,  and  after  the  verdict,  one  of  them 
has  been  found  to  be  really  disqualified,  the 
question  has  been  made  how  f)ar  he  can  make 
use  of  the  disqualification  as  a  ground  for  a  new 
trial.  If  the  disqualification  goes  to  the  per- 
sonal fitness  of  the  juror,  he  ought  to  be  able  to 
do  so,  but  if  it  is  simply  statutory  and  technical, 
there  are  strong  authorities  f^  holding  that 
he  ought  not  to  be  able  to  do  it.  The  subject  is 
discussed  in  Wharton's  Criminal  Pleading  and 


Practice,  i  846,  and  there  is  a  strong  decision  in 
Georgia  on  this  very  question  of  non-residence. 
Costly  V.  The  State,  19  Geo.,  R.,  614,  in  which 
the  court  say  :  **  And  it  is  well  settled  both  by 
the  authorities  of  the  courts  of  Great  Britain 
and  of  this  State,  that  it  is  too  late,  after  a  jury 
has  been  sworn,  to  challenge  any  of  its  mem- 
bers, propter  d^ectum,  or  to  move  to  set  aside 
the  verdict  on  that  account." 

It  is  not  necessary  however  for  us  to  express 
any  definite  opinion  on  the  question,  because  it 
seems  to  us  that  the  juror  in  question  comes 
fully  within  the  term,  "resident"  of  this  Dis- 
trict. The  qualification  is  ^that  the  juror  shall 
be  a  citizen  of  the  United  States  and  a  resident 
of  the  District  of  Columbia,  A  man  may  be  a 
citizen  of  a  State  and  retain  his  political  privi- 
leges and  pay  taxes,  etc. ;  but  may  leave  his 
State,  his  domicile  where  he  is  a  citizen,  for 
commercial  purposes,  and  reside  for  a  year  or 
more  elsewhere,  without  losing  his  rights  and 
privileges,  and  without  acquiring  them  in  his 
new  home,  but  he  is  none  the  less  a  resident  in 
his  new  home.  A  citizen  of  Maryland,  for  ex- 
ample, hires  a  house  here  for  a  whole  year  and 
perhaps  lives  here  during  that  year;  he  cer- 
tainly is  a  resident  here  during  that  period.  He 
could  not  be  proceeded  against  here  under  the 
attachment  proceedings  as  anonrresident  of  this 
city.  Many  things  go  to  make  a  party  a  resi- 
dent of  a  place,  but  it  is  unnecessary  to  go  at 
length  into  this  question  because  we  have  set- 
tled it  in  another  case  which  is  not  anything 
like  as  strong  as  this.  In  the  case  of  United 
States  V.  Nardello,  4  Mackey,  603,  it  was  held 
that  a  person  who  was  unmarried  and  not  a 
householder,  who  was  employed  in  this  city  and 
staid  here  without  any  purpose  of  returning  at 
any  particular  time  to  Virginia,  where  his  par- 
ents lived,  was  a  resident  for  the  purpose  of 
serving  as  a  juror.  The  fact  that  the  State  al- 
lowed the  juror  to  vote  does  not  affect  the 
question  of  residence  at  all.  We  think  that 
under  the  circumstances  he  is  a  resident  here 
and  amenable  to  the  responsibilities  of  a  resi- 
dent, where  he  is  now  a  householder  and  the 
head  of  a  family. 

The  last  subject  that  was  discussed  in  argu- 
gument  as  a  ground  for  a  new  trial  was  that  the 
evidence  was  insufficient  to  support  the  verdict 
and  the  verdict  was  against  the  weight  of  the 
evidence.  We  presume  that  the  same  argument 
was  addressed  to  the  trial  jury  and  again  to  the 
trial  justice  on  a  motion  for  a  new  trial.  If  the 
evidence  submitted  on  the  part  of  the  United 
States  to  the  jury  was  true,  no  question  could  be 
raised  about  its  being  sufficient    It  was  clearly 
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proven  by  several  witneeses  that  the  defendant 
made  threats  against  the  life  of  his  wife  only  a 
few  minutes  or  so  before  she  was  injured,  and 
although  not  so  clearly  proved,  there  was  evi- 
dence tending  to  prove  that  another  witness 
heard  similar  threats  while  the  defendant  was 
on  his  way  to  the  place  of  the  shooting,  and 
finally  an  eye  witness  saw  him  shoot  her  at  the 
place.  He  had  heard  the  same  threats,  and  he 
turned  and  saw  the  shot  fired.  It  is  hardly 
necessary  to  repeat  what  we  have  said  so  often, 
that  we  are  at  a  disadvantage  in  going  over 
written  evidence.  The  court  below  could  see 
the  demeanor  of  the  witnesses  in  giving  their 
evidence,  and  of  course  that  is  lost  when  we 
come  to  examine  the  case  in  this  court.  We 
have  nothing  to  see  except  the  cold  statement 
of  the  witnesses.  Of  course  a  case  may  occur 
where  a  court  has  no  difficulty  at  all  in  saying 
that  the  evidence  is  not  satisfactory,  or  is  over- 
come on  one  side  by  the  contradictory  testi> 
mony  on  the  other.  The  statement  of  a  wit- 
ness may  be  marked  by  such  inconsistencies 
that  no  person,  whether  a  Judge  or  otherwise, 
could  believe  it;  and,  so,  the  evidence  on  one 
side  may  be  so  overcome  by  the  testimony  of 
other  witnesses  who  have  the  same  appearance 
of  credibility  and  truthfulness  that  the  court 
may  readily  decide  the  matter  upon  such  evi- 
dence. In  this  case,  for  example,  if  there  had 
been  two  or  three  witnesses  nearer  to  the  place 
at  the  time  of  this  occurrence  than  the  particu- 
lar witness  who  claims  to  have  been  an  eye 
witness,  who  had,  perhaps,  heard  the  same 
threats  made,  but  had  heard  the  woman  say  she 
would  kill  herself,  and  had  seen  her  draw  the 
pistol  and  shoot  herself,  and,  instead  of  the  arm 
of  the  defendant  being  raised  for  the  purpose 
of  shooting,  could  swear  that  his  arm  was  raised 
to  prevent  his  wife  from  shooting  herself,  a 
court  would  have  very  little  hesitation  in  say- 
ing that  a  verdict  of  guilty,  founded  on  such 
testimony,  should  be  set  aside.  But  that  is 
a  very  different  case  from  the  one  under  con- 
sideration. Shreeve  was  the  first  important 
witness  for  the  Government.  There  was  no 
proof  showing  why  he  should  come  here  from 
Chicago  to  swear  away  the  life  of  this  defend- 
ant, with  whom  it  appears  that  he  was  not 
even  acquainted.  Certainly  there  was  no  en- 
mity between  them.  There  was  no  evidence 
offered  to  impeach  his  veracity.  He  is  not  con- 
tradicted in  anything  material.  His  evidence 
is  assailed  because  it  varies  from  other  accounts 
of  the  transaction  in  trifling  details  about  which 
it  would  be  morally  impossible  to  find  half  a 
dozen  witnesses  to  agree.     For  example,  he 


says  that  he  was  going  towards  the  station 
where  he  intended  to  mail  a  letter,  and  his  at- 
tention was  attracted  to  these  two  people  by 
the  threat  that  he  heard.  He  passed  not  very 
far  fr(Hn  four  young  men  who  were  sitting:  on 
the  steps  of  the  Coffee  Mill,  and  on  his  cross- 
examination  he  says  that  he  did  not  observe 
them,  and  those  young  men,  occupied  probably 
with  their  conversation,  testified  that  they  did 
not  observe  him.  From  that  it  was  argued  that 
he  was  not  there  at  all  at  the  time  of  the  shoot- 
ing. He  says  again  that  he  struck  and  lit  two 
matches  and  looked  at  the  woman.  One  of  the 
young  men  docs  not  remember  that  anybody 
lighted  a  match;  one  remembers  some  one  lig^ht- 
ing  one  match  and  another  witness  comes  for- 
ward and  testifies  that  he  lighted  a  match,  and 
all  this  is  relied  upon  as  farther  evidence  that 
Shreeve  was  not  there.  It  will  be  seen  that 
most  of  the  evidence  offered  for  the  defense  is 
of  this  character,  inconclusive,  and  insufficient 
to  overcome  the  direct  testimony  of  the  witness 
Shreeve. 

A  somewhat  elaborate  argument  is  founded 
upon  a  great  many  slight  and  inconclusive  cir- 
cumstances as  to  the  improbability  of  the  state- 
ments of  the  witness  referred  to.  It  is  claimed 
that  the  woman  herself  had  made  threats  against 
her  own  life ;  she  had  said  that  if  things  did  not 
suit  her  that  she  would  kill  her  elf.  It  is  argued 
that  all  these  things  indicate  the  probability 
that  she  really  took  her  own  life  in  a  fit  of 
Jealousy.  The  argument  however  takes  no 
notice  of  the  other  probability  that  the  defend- 
ant, from  the  fact  that  his  wife  was  following 
him,  in  a  fit  of  Jealous  passion,  was  naturally 
Wrought  up  into  a  state  of  anger  which  impelled 
him  to  do  the  very  thing  that  he  is  charged 
with  doing.  We  can  well  understand  that. 
The  argument  formed  on  probabilities  is  not 
sufficient  to  over-bear  the  direct  testimony 
offered  on  behalf  of  the  (Government.  On  the 
whole  case  we  think  that  the  Judgment  should  he 
affirmed. 

•-4*»>« 

ExECUTioN--Sale.— A  trunk  purchased  at  an 
execution  sale  was  afterward  found  to  contain 
certain  bonds  and  other  choses  in  action  belong- 
ing to  the  judgment  debtor.  Held,  that  the  pur- 
chaser did  not  take  title  to  the  bonds,  as  at  com- 
mon law  choses  in  action  generally  could  not 
be  taken  in  execution ;  and  this  rule  still  pre- 
vails except  where  changed  by  statute.  Craw- 
ford V.  Schmitz,  Supreme  Court  of  Illinois,  Nov. 

24,  1891,  29  N.  E.  Rep.,  40. 

••«•►« 
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Rule  of  Court. 

Bin^ao.  «  •  •  •  J9«rM|/l0r  aU  noHce*  vfhieh  relate  to 
proeMdfngs  in  the  Supreme  Oowrt  of  the  District  of  CMumbia, 
the  pubUeaHon  of  which  is  required  by  law  or  by  rtUes  oj 
Oourtt  or  by  any  order  of  Oouirty  shall  be  pubHshed  in  Thb 
Washinoton  Law  Bbportbb,  during  the  time  required  by 
law^  in  addition  to  any  other  papers  which  may  be  specicUly 
ordered  or  which  may  be  selected  by  the  parties, 

PIR9V  IPISHRTIOM. 


This  ig  to  eire  Notiee 

That  the  subscriber,  of  the  District  of  Columbia,  hM  ob- 
tained from  the  Sopreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  JAMES 
H.  DOCKETT,  lat^  of  the  District  of  Columbia,  deceased. 

All  persons  harinff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  ISth  day  of  Februaxy 
next:  they  may  otherwise  by  law  be  excluded  from  ail 
benefit  of  the  said  estate. 

GHven  under  my  hand  this  IMh  day  of  February,  1892. 
Aia)BEW  J.  MILLBB, 
7    Carusi  A  ICiller,  Proctors.  917F8t.  n.  w. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  13th.  1892. 

In  the  matter  of  the  Estate  of  CHARLES  F.  MOSEBY, 
late  of  the  District  of  Columbia,  deceased 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  has  this,  day  been  made  by  Mary  a 
Nash. 

All  persons  interested  are  hereby  notified  to  appear  in> 
this  Court  on  Friday,  the  11th  day  of  March  next,  at  i 
o'clock  P.  M..  to  show  cause  why  Letters  of  Administration 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

By  the  Court.  A.  B.  HAONBB,  Justice. 

Tsst:  L.P.WMGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
7    Gordon  &  Gordon,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
Ellen  C.  Gray  et  al.  ) 

vs.  \  No.  18,899.    Equity  Docket. 

Ral^  L.  OaK  el  al.  * 

Upon  consideration  of  the  report  of  John  P.  Sheppard. 
recover,  filed  herein  this  day  setting  forth  the  sale  by  him 
as  receiver  in  this  cause  to  Margaret  E.  Selby  for  the  sum  of 
fifteen  hundred  dollars,  of  lot  number  608  in  Uniontown  in 
the  District  of  CoSumbia,  according  to  the  original  plan  of 
Uniontown,  it  is  this  6th  day  of  February,  1882,  ordered  that 
said  sale  be  ratified  and  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  7th  dav  of  March,  1882. 

Provided  a  oopv  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  in  the 
meantime,  the  first  publication  to  be  made  witnin  one  week 
from  this  date. 

A.  B.  HAGNER.  JusUce. 

True  copy.    Test :  J.  R.  Young,  Cflerk. 

7  By  L.  P.  Williams.  Asst.  Clerk. 

[Filed  February  6, 1882.    J.  R.  Toung,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
(The  18th  day  of  February,  1892. 
Cliarlts  C.  Slmmont) 

vs.  V  No.  18,661.    Eq.  Doc.  88. 

Lucretit  SlMmont.  J 

On  motion  of  the  complainant,  by  J.  Thomas  Sothoron, 
his  solicitor,  it  is  ordered  that  the  defendant  cause  her 
appearance  to  be  entered  herein  on  or  before  the  first  rnle- 
dav  occurring  forty  days  after  this  day ;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  defrtult. 

The  ooject  of  this  suit  is  to  obtain  a  divorce,  a  vinculo  matr 
rifnonij,  on  the  ground  of  willful  desertion  and  abandon- 
ment for  the  fhli  and  uninterrupted  space  of  two  years  of 
complainant  by  the  defendant. 

A.  B.  HAGNER.  Asso.  Justice. 

TVne  eopy.    Test :  J.  R.  Young,  Clerk. 

7  By  L.  P.  Williams,  Asst.  Clerk.    | 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

February  12th,  1892. 

In  the  matter  of  the  Estate  of  BENJAMIN  B.  MILLER, 
late  of  Laramie  County,  Wyoming,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate 
of  the  said  deceased,  has  this  day  been  made  by  Sallie 
Miller,  his  widow,  and  Bei^amin  Miller  and  others,  children 
and  next  of  kin  of  the  decedent. 

AU  persons  interested  are  herebv  notified  to  appear  in  this 
Court  on  the  Eleventh  day  of  March  next,  at  11  o'clock  a. 
m..  to  show  cause  why  Letters  of  Administration  on  the 
Bstate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washinotoii  Law  Rbpobteb  and 
Washington  Post,  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
7    No.  4832.    Ad.  Doc.  18.  John  Lyon,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Busines. 
February  12th,  1892. 

In  the  matter  of  the  EsUte  of  JOHN  RICHARD,  Senior, 
late  of  Wyoming  Territory,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  oi 
the  said  deceased,  has  this  dav  been  made  by  Peter  Richard, 
and  others,  children  and  next  of  kin  of  the  decedent. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  the  Eleventh  day  of  March  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
EMate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  m  the  Washington  Law  Re(K>rter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
7    No.  4888.    Ad.  Doc.  17.  John  Lyon,  Proctor, 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  11th.  1892. 

In  the  matter  of  the  Estate  of  ANNA  KEY  LAIRD, 
late  of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  vhe  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Biayhew  Plater 
and  Charles  M.  Matthews, 

All  persons  interested  are  hereby  notified  to  appear  in 
thip  Court  on  the  Uth  day  of  March  next,  at  11  o'clock, 
a.  m.,  to  show  caase  why  the  said  Will  should  not  be 
proved  and  admitted  to  probate  and  Letters  Testamentary 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test :  L.  P.  WRIGHT, 

Regii^ter  of  Wills  for  the  District  of  Columbia. 
7    No.  4822.    Ad.  Doc.  17.  H.  8.  Matthews,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

February  12th,  1892. 

In  the  matter  of  the  Bbtete  of  ANTOINB  JANIS,  late  of 
Sheridan  County,  Nebraska,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  Antoine  Jaais, 
Jr.,  and  others,  descendants  and  next  of  kin  of  decedent. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  the  Eleventh  day  of  March  next,  at  11 
o'clock  p.  m.,  to  show  cause  why  the  said  Letted  of  Admin- 
istration on  the  Estate  of  the  said  deceased  shoald  not 
issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbpobteb  and  Wash- 
ington Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER.  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
7    No.  4881.    Ad.  Doc.  17.  John  Lyon,  Proctor. 
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This  is  to  Bire  Notice 

That  the  subscriber,  of  the  District  of  Colnmbia,  has  ob- 
tained ttom  the  Supreme  Court  of  the  District  of  Columbia* 
holding  a  Special  IVsrm  for  Orphans'  Court  business.Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  JOSEPH 
LOCHBOEHLEILlate  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  onder  my  hand  this  9th  day  of  February.  1892. 
BOBEBT  A.  PHILLIPS, 
1419  New  York  Ave. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  10th  day  of  February,  1892. 
Anna  Doyle,  plaintiff,        ) 

vs.  >•  No.  18,680.    Eq.  Docket  88. 

Jacob  Dixon  Doyle,  defiendant. ) 

On  motion  of  the  plaintiff,  by  Mr.  J.  M.  Vale,  her  solicitor. 
It  is  ordered  that  the  defendant,  JACOB  DIXON  DOYLE, 
cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  da3^  after  this  day; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
defiftult. 

The  object  of  this  suit  is  a  divorce  firom  the  bond  of 
marriage  for  desertion  for  the  period  of  two  years  last  past. 

By  the  Court.  A.  B.  HAONER,  Justice,  So. 

Trueoopy.    Test:  J.  R.  Young,  Clerk. 

7  By  L.  P.  Williams,  Asst.'  Clerk . 


E.Wetle^Klrby 
vs. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
The  16th  day  of  February,  1892. 

y  > 

>  No.  18.660.    Eq.  Docket  88. 
Emeffne  M.  KIrby.  S 

On  motion  of  the  plaintiff,  by  BIrs.  Belva  A.  Lockwood, 
his  solicitor,  it  is  ordered  that  the  defendant,  EMELINE  M. 
KIRBY,  cause  her  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  for  divorce  on  the  ground  of 
willfhl  desertion  for  the  uninterrupted  space  of  more  than 
two  years. 

By  the  Court.  A.  B.  HAGNER,  Justice.  Ac. 

Trueoopy.    Test:  J.  B.  Young.  Clerk,  &c. 

7  By  M.  A.  Clancy,  Asst.  Clerk. 


This  is  to  Gire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  ELIZABETH  B. 
DYER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  Ist  day  of  February, 
next:  they  may  otherwise  bylaw  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  1st  day  of  February.  1892. 

JAS.  L.  TAYLOR, 
5   Care  Samuel  Maddor.  Proctor,  462  La.  Ave. 


SHCOIKD    IIKSHRTIOIK. 


!- No.  18,679.    Eq.  Docketed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
The  5th  day  of  February,  1892. 
Augustus  F.  Rodgert  et  al. ) 
vs.  } 

Montgomery  Meigs  et  al.  i 

On  motion  of  the  plaintiff^,  by  Abcrt  &  Warner,  their 
solicitors,  it  is  ordered  that  the  defendant,  ELIZABETH 
R0DGER8,  cause  her  appearance  to  be  entered  herein  on  or 
before  the  first  rule-dav  occurring  forty  day?  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fault. 

The  object  of  this  suit  is  to  have  a  new  trustee  appointed 
in  the  place  and  stead  of  Montgomery  C.  Meigs,  deceased. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  oopy.    Test :  J.  R.  Young,  Clerk,  Ac. 

6  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  Febnuury  5, 1S92.    J.  R.  Young,  Clerk.] 


£egal  Noticed. 


This  is  to  GIto  Notioe 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained firom  the  iSupreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  EMILY 
H.  REED,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  19th  dav  of  Januaiy 
next;  they  may  otherwise  by  law  be  excluded  ttom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  19th  day  of  January,  1892. 
THE  WASHINGTON  LOAN  &  TRtTST  CO. 
6   John  B.  Lamer,  Proctor.  By  B.  H.  Warner,  Prest. 


This  is  to  Give  Notioe 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained Arom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  JOHN  ROME, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28d  day  of  Januarv 
next:  they  may  otherwise  by  law  be  excluded  from  aU 
benefit  of  the  said  estate. 

Given  under  my  hand  this  28d  day  of  January,  1892. 

JOSEPH  R.  BROWf}, 
6    John  A.  Barthel,  Proctor.  987  I  St.  n.  w. 


Tliis  is  to  GiTe  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  bas  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colombia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  CATHAHINE 
V.  COBB,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  ad  day  of  Februaiv 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  2d  day  of  February,  1892. 

NEHEMIAH  COBB, 
6  1012  10th  St.  n.  w.  City. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  5th,  1892. 

In  the  case  of  Henry  V.  Parsell,  Administrator  of  NORRI8 
PETERS  deceased,  the  Adminstrator  aforesaid  has,  with  the 
approval  of  the  court,  appointed  Friday,  the  4th  day  of 
March,  A.  D.  1892,  at  II  o^clock  a.  m.,  for  mt^inff  payment 
and  distribution  under  the  court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  distrib- 
utive shares  (or  legacies)  or  a  residue,  are  hereby  notified  to 
attend  in  person  or  by  agent  or  attorney  duly  authorised, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Administrator  will  take  the  benefit  of  the 
law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
6    No.  3581.    Ad.  Doc.  15.  John  E.  Eenna  and 

Martin  F.  Morris.  Proctors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUIMM, 

Holding  a  Special  Term  for  Orphans'  Court  Bvahumi, 

February  6th,  1882. 

In  the  matter  of  the  Estate  of  CATHARINE  MoDON- 
OUGH,  late  of  the  District  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate 
of  tne  said  deceased,  has  this  day  been  made  by  J.  William 
Lee,  a  creditor  of  said  estate. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  4th  day  of  March,  next,  at  11 
o'clock  a.  m.,  to  show  cause  why  Letters  of  Administration 
on  the  Estate  of  the  said  deceased  should  not  issne  as 
prayed. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  in  the  Washington  Law  Reporter 
previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER.JJuBtioe. 

Test:  L.  P.  WRIOTT, 

Register  of  Wills  for  the  District  of  Columbia. 
6    No.  4809.    Ad.  Doc.  17.         Geo.  B.  Johnson,  Proctor. 
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Cegol  Noticee. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Bnainew. 

Febmaiy  5th,  1802. 

In  the  matter  of  the  Estate  of  ELIZABETH  A.  TOWN- 
SEND,  late  of  Washington  D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa^ 
ment  and  for  Letters  of  Administration  c.  t.  a.  on  the  Estate 
of  the  said  deceased  has  this  day  been  made  by  Samael  H. 
EHts,  Bxecntor  named  in  said  will,  who  prays  that  such 
Letters  may  be  granted  to  Richard  Sylvester. 

All  persons  interested  are  hereby  noticed  to  appear  in 
this  Court  on  Friday,  the  4th  day  of  March  next,  at  10 
o'clock  a,  m.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  of  Admin- 
istration c  t.  a.  on  the  EiBtate  of  the  said  deceased  should 
not  iasne  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  m  the  Washington  Law  Reporter,  the  Eve- 
ning Star,  of  Washington,  D.  C.  and  the  New  York  Herald, 
previous  to  the  said  day. 

By  the  Court.  A.  B.  H AGNBR,  Justice. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
0   Na  4815.    Ad.  Doc.  17.       C.  Maurice  Smith,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  5, 1802. 

In  the  matter  of  the  Estate  JOHN  GRINDER,  Ute  of 
Washington,  D.  a,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Edward  M. 
Grinder. 

All  persons  interested  are  herebv  notified  to  appear  in  this 
Court  on  Friday,  the  4th  day  of  March  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
6    No.  4812.    Ad.  Doc.  17.  J.  J.  Darlington,  Proctor. 

IN  THE  SUPREME^URT  OfIhE  DISTRICT  OF  COLUMBIA.  ~ 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  5th,  1802. 

In  the  matter  of  the  estate  of  MARY  JANE  ROSS,  late  of 
the  Dibtrict  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa* 
ment  and  for  Letters  Testamentary  on  the  estate  of  the  said 
deceased,  has  this  day  been  made  by  Irving  Gibson. 

All  persons  interested  are  here' y  notified  to  appear  in  this 
Court  on  Friday,  the  4th  day  of  March  next,  at  one  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Wasbinoton  Law  Reporter 
and  Evening  Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  BTaGNER,  Justice. 

Test:  L.  P.  WRIGHT, 

Regbter  of  Wills  for  the  District  ot  Columbia. 
6    NO.47S0.    Ad.  Doc.  17.  J.  H.  Adriaans.  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Caroline  Amefta  SlMdd    ) 

vs.  >No.  18,446.    Equity  Doc.  82. 

Frederick  R.  Slaters!  al.  ) 

Upon  consideration  of  the  report  of  the  trustee  filed  in 
this  cause  this  day,  it  is  this  2d  day  of  February,  1802,  ordered 
and  decreed  that  the  sale  of  the  said  sub  lot  fourteen  (14) 
in  square  north  of  square  two  hundred  and  forty-two  (242), 
as  reported  by  the  trustee,  be  ratified  and  confirmed,  unless 
cause  to  the  contrary  be  shown  on  or  before  the  2d  day  of 
March,  1882. 

Provided  a  copy  of  this  order  be  published  in  the  Wash, 
ington  Law  Reporter  once  in  each  of  three  (8)  successive 
weeks  prior  to  said  date. 

Tlie  amount  of  the  said  sale  aa  reported  is  five  thousand 
five  hundred  and  eighty-seven  dollars  and  sixty-five  cents 

A.  B.  HAGNER. 
True  copy.    Test :  J.  R.  Toung,  Clerk. 

6  By  L.  P.  Wiimams,  Asst  aerk. 

[Filed  February  2, 1802.    J.  R.  Toung,  Clerk.1 


tt%al  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  February,  1802. 
William  8.  Moses  and  William 


H.  Meset.  aartnsrt,  trading 
as  W.  B.  Moses  k  Son. 


No.  82,482.    At  Law  Docket  86. 


Whitman  Qynbar.  I 

On  motion  of  the  plaintiff,  by  Mr.  W.  L.  Coie,  his 
attorney,  it  is  ordered  that  the  defendant,  WHITMAN  DUN- 
BAR, cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule  day  occurring  forty  days  after  this  day ;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  defknlt. 

The  object  of  this  suit  is  to  recover  a  judgment  against  the 
defendant  for  the  sum  of  two  hundred  and  ninety-two  and 
^  dollars,  with  interest  thereon  Arom  the  20th  day  of  Jan- 
uary, 1801.  and  costs  of  suit,  and  to  condemn  for  sausfttction 
thereof  certain  goods  and  chattels  which  have  l>een  levied 
upon  and  seized  under  the  writ  of  attachment  in  this  case. 

By  the  Court.  M.  V.  MONTGOBIERY,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  8th  day  of  February.  1882. 
George  A.  Burch.  complainant,  I 

vs.  VNo.  18,421.    Eq.  Docket  82. 

Ella  Burch,  defendant.        ) 

On  motion  of  the  plaintiff,  by  Mr.  Eugene  F.  Arnold,  his 
solicitor,  it  is  ordered  that  the  defendant  cause  her  appear- 
ance to  be  entered. herein  on  or  before  the  first  nue-day 
occurring  forty  days  after  this  day:  otherwise  the  cause  will 
be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vmoulo  mal' 
rhnonU  on  the  ground  of  willfhl  desertion  and  abandon- 
ment for  the  fhll  and  uninterrupted  space  of  two  years  of 
complainant  by  the  defendant. 

Bv  the  Court.  A.  B.  HAGNER,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

a By  M.  A.  Clancy.  Asst.  Clerk. 

This  is  to  mye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
businees.  Letters  Testamentary  on  the  personal  estate  of 
MARY  J.  RICKETTS,  Ute  of  the  District  of  Coiumbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  Februarv 
next;  they  may  otherwise  by  law  be  excluded  ftom  all 
i>eneflt  of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  February,  1882. 

JOHN  W.  HAR8HA. 
8   Campbell  Carrington.  Proctor.  ^ 

This  is  to  Gire  Notice 

That  the  sul}scriber.  of  the  District  of  Columbia,  has 
obtained  flrom  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
business.  Letters  Testamentary  on  the  personal  estate 
of  MARTHA  R.  WILSON,  )ate  of  the  District  of  Colum- 
bia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  February 
next :  they  may  otherwise  by  law  be  excluded  f^m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  February,  1892. 
MARTIN  L.  WELFLEY, 
6    Frank  T.  Browning,  Proctor.  No.  802  East  Cap.  St. 


IN  THE  SUPREME  COURT  OF  THE  OISTRICI  OF  COLUMBIA. 
The  6th  day  of  February,  1882. 
Alexander  Morris,  guardian, ) 

V8.  >  No.  18,673.    Docket  Eq.  83. 

Morris  S.Smttli  St  al.        ) 

On  motion  of  the  complainant,  by  Messrs,  Jesse  H.  Wil- 
son and  John  Ridout,  his  solicitors,  it  is  ordered  that  the 
defendant,  MORRIS  S.  SMITU,  cause  his  appearance 
to  be  entered  herein  on  or  before  the  first  rule-day  occurring 
fortv  days  after  this  day ;  otherwise  tbe  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  for  the  sale  of 
lot  60  in  the  6ul)division  of  square  182  in  thedty  ofJVashing- 
ton.  District  of  Columbia,  and  the  re-investment  of  the  pro- 
ceeds of  sale  in  accordance  with  the  provisions  of  sections 
057  to  968  both  inclusive,  o$  the  Revised  Statutes  relating  to 
the  District  of  Columbia. 

By  theCourt.  A.  B.  HAONER,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

6  By  L.  P.  Wniiams,  Asst.  Clerk. 
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THIRD    IPISHRTIOM. 


This  is  to  Gire  Notice 

Th*t  the  sabacriben  of  the  District  of  Colombia,  have  ob- 
tained ttom  the  Supreme  Ck>art  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentiurv  on  the  personal  estate  of  GEORGE  W.  GIST, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  2d  day  of  February 
next:  they  mav  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 


Given  under  our  hands  this  2d  day  of  Febi 


1  day  of  February,  1882. 
IVORY  G.  KIMBALL, 


5   Joseph  J.  Darlington,  Proctor. 


MARY  S.  GIST, 


1841  F  St. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  ist  day  of  February,  1892. 
Henry  Hannah.  Assignee,  ' 


No.  18,612.    Equity  Docket  88. 


A.  S.  Butler,  and  unknown 
heirt  of  George  Augustus 
Butler. 

On  motion  of  the  plaintiff,  by  Mr.  Frank  W.  Hackett 
their  solicitor,  it  is  ordered  that  the'  defendants,  the  un- 
known heirs  of  GEORGE  AUGUSTUS  BUTLER,  late  of 
Washington, in  this  District,  deceased,cau8e  their  appearance 
to  be  entered  herein  on  or  before  the  first  rule-day  occur- 
ring forty  davs  after  this  dav ;  otherwise  the  cause  will  be 
proceeded  with  as  in  case  of  defttult. 

The  object  of  this  suit  is  to  sell  certain  real  estate  in  this 
District,  to  wit:  a  lot  in  square  eighty  (80)  in  the  city  of 
Washington,  of  which  the  said  George  Augustus  Butler, 
who  recently  died  in  China,  died  seized,  and:  to  pay  fW>m 
the  proceeds  a  claim  of  the  plaintiff,  equitably  secured  on 
said  real  estate. 

This  notice  is  to  be  published  once  a  week  for  three  weeks 
in  the  Washington  Law  Reporter  and  The  Evening  Star 
before  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice,  &o. 

A  true  copy.    Test:  J.  R.  Young,  Clerk,  &c. 

5  By  L.  P.  Wmiams,  Aset.  aerk. 


IN  THE  SUPREME  COURT  OF  TH|  DISTRICT  OF  COLUMBIA. 

On  the  4th  day  of  February,  1892. 

Wm.  R.  Davis 

vs. 

Catherine  Davis. 


^  No.  18,668.    Eq.  Docket  88. 


On  motion  of  the  plaintiff,  by  Mr.  Samuel  H.  Lewis,  his 
solicitor,  it  is  ordered  that  the  defendant,  CATHERINE 
DAVIS,  cause  her  appearance  to  be  entered  herein  on  or 
before  the  first  rule^ay  occurring  forty  days  after  this 
day;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vinculo 
matrimonii  for  desertion. 

3y  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &o. 

5  By  M.  A.  Clancy,  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  4th  day  of  February,  1892. 

Charlotte  M.  Swalls    ) 

vs.  [-No.  18,669.    Eq.  Docket  38. 

Stephen  A.  Swalls  etal.  I 

On  motion  of  the  plaintiff,  by  Messrs.  John  H.  Smythe, 
and  E.  M.  Hewlett,  her  solicitors  it  is  ordered  that 
the  defendants.  JOHANNA  SWAILS.  RACHEL  JONES. 
JOHN  W.  JONES,  HENRIETTA  DENNING,  CHARLES 
DENNING,  CATHERINE  LUSH,  and  PETER  LUSH, 
cause  their  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  aAer  this  day : 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  for  the  appointment  of  a  trustee 
with  power  to  convey,  part  of  lot  "  H  *•  in  Sq.  167,  in  the 
District  of  Columbia  (the  title  to  which  is  now  in  the  name 
of  Jesse  A.  Swalls),  to  Charlotte  M.  Swails. 
.  By  the  Court.  A.  B.  HAGNER,  Justice.  &c. 

A  true  copy.    Test:  J.  R.  Young,  Clerk.  &c. 

6  By  M.  A.  Ciancy,ABBt.  Clerk. 


^U^al  Notues. 


This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  baa  ob- 
Uined  ftx>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  Business.  Letters 
Testamentary  on  the  personal  estate  of  FBEDBBICH 
W.  SCHAPER.  late  of  the  District  of  Oolumbliu  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  80th  da^  of  Janoaiy 
next;  they  may  otherwise  by  law  be  excluded  ttom  aU 
benefit  of  the  said  estate. 

Given  under  my  hand  this  80th  day  of  January,  1SS2. 
GEORGE  SCHEUOH, 
6    Leon  Tobriner,  Proctor.  801  Md.  Ave.,  n.  e. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
January  20th,  1892. 

In  the  matter  of  the  Estate  of  SOPHIE  OBERHBIM,  lat« 
of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  for 
Letters  Testamentary  on  the  Estate  of  the  said  deceased, 
has  this  day  been  made  by  John  Oberhelm. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  20th  day  of  rebruarv,  next,  at  one  (1) 
o'clock  P.  M.,  to  show  cause  why  the  saia  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should  not 
issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
WashiDgion  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice, 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
6    No.  4801.    Ad.  Doc.  17.    Chapin  Brown,  Proctor. 

This  is  to  Giye  Notioe 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  PAUL  BALL, 
late  of  the  District  of  Columbia,  deceased ;  on  the  Sth 
day  of  January,  A.  D.  1891. 

All  persons  naving  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  August, 
1892,  next ;  they  may  otherwise  by  law  be  excluded  flrom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  29th  day  of  January.  1892. 
ANNA  MABIA  BALL. 
6    Eugene  J.  B.  O'Neill,  Proctor.  1218G8t.n.  w. 

This  is  to  GiTO  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained f^om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Let- 
ters of  Administration  on  the  personal  estate  of  ELIZA- 
BETH P.  SMITH.  Ute  of  the  District  of  Columbia  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2d  day  of  Januanr 
next:  they  may  otherwise  by  law  be  excluded  fh>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  2d  day  of  January,1802. 

MINNIE  B.  HEARD, 
5    Irwin  B.  Linton,  Proctor.  1844  Vermont  Ave. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business, 
Januanr  29th,  1892. 

In  the  case  of  Thomas  E.  Waggaman,  Administrator,  o.t4k. 
of  LIZZIE  MAHON.  deceased,  the  Administraotr  c.ta. 
aforesaid  has,  with  the  approval  of  the  Court,  appointed 
Friday,  the  4th  day  of  March.  A.  D.  1802,  at  11  o'clock  a. 
m  ,  fpr  making  payment  and  distribution  under  the  Court's 
direction  and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due, are  hereby  notified  to  attend  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  claims  against  the  estate 
properly  vouched :  otherwise  the  Administratrix  c.t.a.  will 
take  the  benefit  ot  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Repobtbr  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
6    No.  4184.    Ad.  Doc  IS.    Irving  Williamson,  Proctor. 
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Among  the  many  serious  objections  to 
the    proposed    appellate   court   of  three 
judges,  one  which  ought  not  to  be  over- 
looked is  that  whenever  there  happens  to 
be  a  dissenting  opinion  by  one  of  the  judges 
of  that  court  we  shall  have  the  spectacle 
presented  of  two  judges  declaring    that 
to  be  law  which  two  other  judges  (the 
*      dissenting  judge  and  the  judge  of  the  trial 
court)  declare,  in  the  same  case,  upon  the 
same  facts,  and  on  the  same  arguments  of 
counsel  is  not  the  law.     And  this,  too,  very 
often  upon  questions  which  it  is  to  the  inter- 
est of  the  community  should  be  settled  be- 
yond doubt,   for  dissenting  opinions   are 
rarely'  delivered  when  the  question  before  the 
court  is  an  unimportant  one,  or  one  already 
well    settled    by    previous   adjudications. 
They   are  usually  delivered  in  the  very 
eases   which   it  is  most  important  to  the 
public   interest  that  they  should    not  be 
delivereil ;  cases  in  which  the  law  is  un- 
settled, and  in  which  the  public  have  a  right 
to  have  it  finally  and  authoritatively  de- 
clared in  such  a  way  that  there  shall  be  no 
lingering  doubts  remaining  to  unsettle  it 
in  the  future.     As  has  often  been  said,  a  dis- 
senting opinion  is  usually  an  able  opinion 
delivered  by  an  able  judge.     Hence,  when 
an  appellate  court  consists  of  only  three 
judges,    a    dissenting    opinion    results    in 
rendering  the  majority  decision   a  prac- 
tical nullity  so  far  as  it  can  be  cited  as 
a  precedent  thereafter,  for  it  is  but  the 
opinion  of  two  judges  against  the  contrary 


opinion  of  two  other  judges,  and  the 
latter,  perhaps,  the  ablest  of  the  four. 
Thus  the  law  continues  uncertain  and  titles 
insecure.  This  state  of  affairs  could  not 
exist  with  us  in  the  District  of  Columbia 
if,  instead  of  this  proposed  appellate 
court,  the  Supreme  Court  of  the  District 
were  increased  to  nine  judges,  for  although 
the  Greneral  Term  may  well  sit  with  no 
more  than  three  justices  to  determine  the 
usual  run  of  cases  coming  before  it  as  a 
court  of  review,  yet  whenever  the  question 
is  one  of  importance,  or  in  which  one  of 
the  members  of  the  court  is  found  dis- 
senting from  the  majority,  it  would  be  an 
easy  matter,  with  an  increased  number  of 
judges  to  draw  upon,  to  have  a  rehearing 
before  a  fuller  bench.  Even  with  the 
court  crippled  as  it  has  been  for  years  by 
the  lack  of  a  sufficient  judicial  force  to 
keep  up  with  the  current  business,  it  has 
yet  on  several  comparatively  recent  oc- 
casions deemed  it  best  for  the  public 
interest  that  certain  important  ques- 
tions of  law  should  not  be  left  in  a 
state  of  uncertainty  in  consequence  of  the 
decision  being  by  a  divided  court,  and, 
therefore,  at  great  inconvenience  to  itself 
and  the  public  the  court  has  re-heard  such 
cases  before  a  bench  of  five  justices.  Of 
course  this  could  never  be  the  case  with  the 
proposed  appellate  court.  The  number  of 
its  members  could  never  be  increased  no 
matter  how  important  the  occasion  or  how 
great  the  necessity.  Let  us  not  losesight  of 
this  in  considering  what  advantage  is  to 
accrue  to  us  by  the  proi)Osed  disturbance 
of  our  judicial  system. 

But  there  are  even  weightier  retusons  why 
this  project  of  an  appellate  coijrt  of  three 
judges  should  be  right  heavily  sat  down 
upon.  Those  of  our  readers  who  desire  to 
know  what  some  of  them  are  should  read 
the  article  on  that  subject  published  else- 
where in  this  issue. 


All  kinds  of  Legal  Blanks  for  sale  at  the  Law 
Repobter  Office,  503  E  N.  W. 
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The  Proposed  Appellate  Ck>urt. 

Why  the  Bill  to  Create  it  Ought  not 
TO  Become  a  Law. 

It  is  now  nearly  thirty  years  since  the  "old  " 
Circuit  Coart  of  the  District  was  legislated  oat 
of  existence  by  the  establishment  in  its  place  of 
the  Supreme  Court  of  the  District  of  Columbia. 
The  enactment  of  the  statute  creating  the  latter 
court  was,  to  a  large  degree,  in  its  effect  upon 
the  administration  of  justice  in  this  community, 
a  revolution.  It  was  the  substitution  of  an  en- 
tirely new  and  untried  judicial  system  for  one 
which  for  sixty  years  had  served  the  purpose  of 
the  peopla  The  passage  of  the  statute  organ- 
izing the  court  brought  in  its  train  the  necessity 
for  the  passage  of  other  statutes  creating  new 
laws  and  remoulding  old  ones  so  that  they 
should  fit  the  changed  conditions.  These  new 
laws  and  amended  old  ones  were  not,  however, 
the  growth  of  a  day.  They  were  the  result  of  an 
experience,  which  grew  out  of  the  necessities  and 
teachings  of  the  time.  Their  enactment  was  se- 
cured as  the  enactment  of  all  statutes  relating  to 
the  District  of  Columbia  are  secured  from  Con- 
gress— only  after  long  and  serious  delays,  and 
not  until  the  need  of  them  became  all  but  impe- 
rious. Thus  during  these  thirty  years  has  been 
built  up  the  present  Judicial  system  of  this 
District.  All  of  our  laws  during  this  period 
of  nearly  a  third  of  a  century  have  been  enacted 
with  reference  to  it  A  generation  of  this  com- 
munity has  grown  up  under  it.  More  than  two- 
thirds  of  the  members  of  our  bar  have  studied 
their  profession  with  reference  to  its  practice 
and  procedure.  And  now  that  this  system,  has 
been  brought  to  efflcnency  after  years  of  ripened 
experience  we  are  asked  to  nullify  the  work  of 
almost  a  lifetime  by  substituting  for  it  another 
experiment  injudicial  legislation  with  its  accom- 
panying defects  to  be  discovered  only  in  the 
course  of  practice  and  to  be  cured  only  by  new 
remedial  enactments  which  like  all  legislation  fbr 
this  District,  is  to  be  secui*ed  according  to  the 
pleasure  of  Congress  and  the  perseverance  and 
ability  of  those  willing  to  undertake  the  thank- 
less labor  of  lobbying  them  through  the 
two  Houses.  And  "all  this  weary  round" 
we  are  asked  to  again  undergo  because 
of  late  years  the  District  has  so  grown 
in  wealth  and  population  that  the  Judi- 
cial force  of  the  court  has  been  insufflcienc  to 
dispose  of  the  business  coming  before  it.  The 
simple  remedy  suggesting  itself  to  the  average 
legal  mind  would  be  to  increase  the  number  of 


J  udgee.  But  somehow  or  other  it  would  seem  that 
the  average  legal  mind  is  not  equal  to  the  occa- 
sion and  so  a  few  who  are  supposed  to  be,  or 
suppose  themselves  to  be  above  the  average  in 
this  respect,  have  evolved  the  idea  of  uprooting 
much  of  this  tried  and  perfected  system  and 
substituting   therefor  a    so-called    "appellate 
court "  to  consist  of  three  judges.      The  only 
argument  we  have  heard  advanced  in  fkvor  of 
this  novel  and   dangerous  experiment  is  that 
the   peraotmel    of   the    court    would    remain 
permanent  instead  of  being  subjected  to  the 
frequent  changes  which  the  Qeneral  Term  of 
present  court  has  been  constantly  undergoing 
since  its  organization,  a  fault  which  is  not  really 
chargeable  to  the  coart  but  to  the  lack  of  judges. 
If  the  Supreme  Court  of  the  District  were  in- 
creased U)  nine  judges  all  the  advantages,  or 
rather  the  only  advantage,  which  could  aocrue  to 
the  public  from  a  permanent  court  of  appeals 
could  at  once  be  had.    The  court  would  then  be 
of  sufficient  numerical  strength  to  permit  that 
to  be  done  which  the  justices  are  quite  willing, 
and  indeed  desire,  should  be  done,  viz,  having 
the  three  senior  justices  sit  constantly  in  (Gen- 
eral Term .  Furthermore  in  case  of  the  sickness  or 
disqualification  from  any  cause  of  one  of  the 
senior  justices  there  need  be  no  blocking  of  the 
businessof  the  court  as  would  be  the  case  in  a  like 
event  with  the  proposed  appellate  court,  for  the 
next  senior  justice  could  be  immediately  called 
to  the  bench  for  the  time  being.    But  by  no 
means  the  least  of  the  advantages  to  be  had 
by  retaining  the  present  system  rather  than  to 
rush  to  some  other  new  and  expensive  and  ten^ 
tative    scheme  is  yet  to  be  mentioned.     The 
strength  of  a  court  of  review,  when  questions 
of  far  reaching  consequences  to  the  public  are 
to  be  considered  by  it,  consists  in  its  being  con- 
stituted of  a  sufficient  number  of  Judges  to  give 
weight  to  its  judgment.    No  court  consisting  of 
only  three  judges  can  ever  have  the  same  re- 
spect given  to  its  decision  upon  an  important 
question   which  is    given  to  that  of  a  court 
of    five   or   more.      The  authoritative    value 
rightfully  ascribed  to  the  opinions  of  the  Su- 
preme Court  of  the  United  States  in  all  Sng^lish- 
speaking  countries,  and  the  respect  which  the 
profession  and  our  own  people  give  to  the  court 
itself,  is  to  be  largely  attributed  to  the   fact 
that  that  court  consists  of  nine  judges.     The 
profession  knows  that  whatever  there  may  be  of 
judicial  deficiencies  in  any  of  the  judges  in  that 
tribunal  are  evened  up  and  balanced    by  the 
average  judgment  of  the  whole  court.     On  the 
other  hand,  in  courts  consisting  of  a  lees  num- 
ber, and,  a  fortiori  in  a  court  of  only   three 
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Judges,  one  man  of  strong  mental  endowments 
and  (as  is  almost  always  the  case  with  snoh 
men)  of  strong  mental  bias  will  flreqnently  so 
dominate  the  minds  of  his  few  associates  that 
instead  of  the  Judgment  being  that  of  the  en- 
tire court  it  is  often  really  the  Judgment  of  one 
man.  Of  course  with  minor  questions,  which 
is  equivalent  to  saying  in  the  greater  number  of 
cases,  coming  before  a  court  the  influence  of 
such  a  mind  is  not  so  apt  to  be  felt,  because  the 
matters  to  be  determined  are  not  of  sufficient 
importance  to  call  for  its  exercise;  but  when 
the  question  to  be  considered  is  of  great  moment 
and  paramount  in  its  importance  because  of 
the  consequences  which  may  result  to  a  whole 
community,  then  the  power  of  such  a  man  gets 
in  its  work  and  the  weakness  of  the  court  be- 
comes at  once  apparent.  So  that  it  often  hap- 
pens that  at  the  very  time  when  it  is  most  de- 
sirable that  the  tribunal  which  is  to  Judicially 
ascertain  and  declare  the  law  should  be  most 
free  from  such  influences  we  flnd  it  most  af- 
fected by  them.  Therefore  it  is  that  a  court  of 
review,  whenever  such  questions  are  before  it, 
should  consist  of  such  a  number  of  Judges  that 
the  bias,  pr^udices,  preconceived  opinions,  or 

.  whatever  we  may  call  it,  of  dominating  minds, 
and  the  idosyncracies  and  short  comings  of 
weaker  ones,  should  be  balanced  by  the  aver- 
age of  the  entire  number.    It  is  thus  that  the 

»  product  of  the  Judgments  of  the  Supreme 
Court  of  the  United  States,  and  of  the  better 
courts  of  last  resort  throughout  the  States,  be- 
come better  than  the  product  of  the  Judgment 
of  any  one  member  of  the  court,  though  he  be 
the  ablest  of  them  all.  So,  too,  it  is  with  Juries; 
the  product  of  the  united  intellects  of  twelve 
men  is  not  the  average  of  all  the  intellects,  it 
exceeds  the  best  of  any  of  them.  Whenever, 
tiien,  any  question  having  great  and  mo- 
mentous consequences  in  its  train  were 
brought  to  the  (General  Term  the  objection  that 
three  Jndges  \b  too  small  a  number  to  consider 
and  determine  it  could  be  easUy  obviated  (sup- 
posing the  Judicial  force  of  the  court  to  be 
increased,  by  having  as  many  of  the  other  Judges 
called  to  the  bench  to  assist  in  the  Judgment  as 
the  importance  of  the  question  demands.  In 
this  way  the  General  Term  may  be  increased 
to  five,  seven  or  even  nine  Justices  according 
as  the  matter  is  of  more  or  less  gravity;  and 
this,  although  now  impracticable,  could  easily 
and  frequently  be  done  without  detriment  to 
the  business  of  the  nini  prius  courts  when  the 
Dumber  of  those  courts  are  increased  by 
the  addition  of  three  Justices,  as  asked  for  by 
the  bill  now  before  Congress,  for  then  the  cal- 


endars of  each  would  soon  be  so  well  reduced  as 
to  Justify  the  occasional  holding  of  a  (General 
Term  of  five  or  more  Judges.  This  ability  of 
our  present  court,  ttom  the  nature  of  its  organi- 
zation to  increase  or  diminish  the  number  of  its 
Justices  sitting  in  G^eneral  Term  as  the  occa- 
sion may  require  it,  is  an  advantage  which  can- 
not be  too  greatly  valued.  It  is  needless  to  say 
that  the  contemplated  appellate  court  would 
have  no  such  facilities  and  would  consequently 
be  at  a  proportionate  disadvantage. 

We  submit,  therefore,  that  the  proposed  Ap- 
pellate Oourt  is  a  step  backward  instead  of  for- 
ward. We  do  not  believe  any  very  great  num- 
ber of  the  members  of  the  bar  best  fitted  to  Judge 
of  the  merits  of  the  bill  proposing  to  establish 
it  are  in  fkvor  of  it.  On  the  contrary,  we 
believe  a  very  large  minority  of  them  are 
opposed  to  it.  The  favorable  reception  so 
far  given  to  it  by  the  House  Judiciary  Ck>mmit- 
tee  can  only  be  accounted  for  firom  the  &ot  that 
the  committee  has  heard  only  firom  one  side^ 
A  few  fHends  of  the  bill  have  impressed  their 
views  upon  the  committee,  while  its  many  op- 
ponents, either  ttom  ignorance  of  the  situation 
or  negligence,  have  suffered  the  measure  to  go 
by  default  But  it  is  not  yet  too  late.  The  bill 
which  Congress  should  pass  is  the  bill  which  pro- 
poses to  increase  the  Judicial  force  of  the  present 
court  It  creates  no  complications  in  our  District 
Judiciary  and  calls  for  no  appropriation  of  money 
f^m  the  United  States  Treasury.  It  merely  re- 
quires that  the  money  now  being  taken  fh>m 
the  people  of  this  District  to  plethorize  the  pock- 
ets of  the  Recorder  of  Deeds  shall  be  turned  to 
the  benefit  of  the  community  which  contributes 
it  by  giving  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  three  additional  Justices.  This 
done,  all  need  of  any  other  Judicial  provis- 
ion for  the  District,  whether  in  the  way  of  a 
little  Appellate  Court  or  what  not,  will  cease 
and  the  demand  therefor  will  become  a  back 
number. — F.  H.   M. 


'  <•»  ■ —- 


Banks— Forged  Checks— Laches.— A  banking 
corporation  having  allowed  over  three  months 
to  elapse  before  it  returned  to  a  depositor  a 
forged  check  drawn  on  his  account  which  it 
had  paid,  could  not  defend  an  action  brought 
for  the  amount  of  the  check  upon  the  ground 
that  the  depositor  was  estopped  by  his  laches  in 
not  giving  the  bank  notice  of  the  forgery  im- 
mediately upon  the  return  of  the  check,  it  hav- 
ing been  shown  that  such  notice  would  not 
have  enabled  it  to  relieve  its  loss.  Jain  v.  Lon- 
don and  San  Francisco  Bank,  Supreme  Court  of 
California,  Dec.  19,  1891  (27  Pac.  Rep.,  1100). 
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Svpreme  Court  of  the  District  of  Colnmbia. 

In.  General  Term. 

BENIAH  THORNTON,  Trading  Under 
Name  and  Style  op  B.  THORN- 
TON &  CO. 

V. 

CHARLES  H.  WESER. 

1.  An  affidavit  of  derense  onder  the  seven ty>third  rule  is  not 

Insufficient  because  it  does  not  set  forth  the  fects  per- 
taining to  the  defense  with  all  the  strict  particularity 
required  in  a  special  pleading ;  it  is  only  necessary  that 
such  facts  shall  be  stated  as  reasonably  show,  fairly  con- 
strued, that  the  defendant  has  a  substantial  defense  to 
the  whole  or  pan  of  the  plaintififs  demand. 

2.  The  statements  in  the  affidavit  should  not  be  construed 

strictly  with  a  view  to  sustaining  a  motion  for  Judgment, 
but  rather  with  liberality,  with  a  view  to  giving  the  de- 
fendant the  benefit  of  any  doubt  that  may  exist  in  the 
mind  of  the  court  as  to  whether  or  not  the  statement 
shows  a  substantial  defense.* 
8.  An  affidavit  of  defense  to  a  suit  upon  a  promissory  note 
is  sufficient  which  states  that  the  note  was  given  for 
goods  purchased ;  that  the  sale  was  accompanied  with  a 
warranty  that  the  goods  were  proper  and  sufficii  nt  for 
the  uses  for  which  they  were  bought ;  that  the  plaintiff 
well  knew  the  uses  for  which  they  were  bought,  and 
that  the  goods  were  greatly  inferior  to  the  quality  war- 
ranted, and  were  wholly  unfit  for  the  use  intended.  It 
is  not  necessary  that  the  defendant  should  state  the 
exact  amount  of  damages  he  claims  by  reason  of  the  un- 
fitness of  the  goods,  if  it  appear  in  the  affidavit  to  the 
satisfaction  of  the  court  that  he  has  a  substantial  de- 
fense to  some  part  of  plaintiff's  demand. 

At  Law  No.  30.608.    Decided  November  21, 1891. 
The  Chief  Justice  and  Justices  Cox  and  James  sitting. 

Appeal  from  a  Judgment  for  want  of  a 
sufficient  affidavit  of  defense  under  the  seventy- 
third  rule  in  an  action  of  assumpsit  ■  Judgment 
reversed. 

Messrs.  H.  W.  Garnett  and  D.  S.  Mackall 
>  for  plaintifif. 

Messrs.  Riddle  &  Davis  for  defendant. 

Chief  Justice  Bingham  delivered  the  opin- 
ion of  the  Court 

The  action  in  this  case  was  upon  a  promissory 
note  executed  by  the  defendant  for  the  sum  of 
$388  in  ninety  days  after  date.  The  second 
count  in  the  declaration,  includes  the  usual 
common  counts.  The  plaintiff  filed  a  special 
affidavit  under  the  the  seventy-third  rule,  com- 
plying substantially  with  its  terms.  The  de- 
fendant pleaded  first,  "  That  he  did  not  prom- 
ise as  alleged,"  and  second,  "That  he  is  not 
indebted  as  alleged,"  and  filed  a  special  affidavit 
in  support  thereof,  in  which  he  says,  **  That  he 
is  the  defendant  in  the  above  entitled  cause  and 
he  denies  the  right  of  the  plaintiff  to  recover 
the  whole  or  any  part  of  the  sum  claimed  by 
the  plaintiff  in  his  declaration,  and  the  grounds 


of  his  defense,  which  grounds  he  says  are  true 
in  fact,  are  as  follows:  "The  plahitiffs'  sole 
alleged  cause  of  action  against  the  affiant  in  the 
premises  is  the  certain  promissory  note  named 
in  the  said  declaration,  and  in  the  affidavit  of 
said  plaintiff  accompanying  the  same ;  that  said 
note  was  given  in  renewal  by  this  affiant  of  a 
certain  other  note  given  by  him  to  said  plaintiff, 
the  consideration  whereof  was  certain  goods, 
wares,  and  merchandise,  to  wit,  whiskey  sold 
by  said  plaintiff  to  the  affiant ;  that  said  goods, 
wares,  and  merchandise  were  represented  and 
warranted  by  said  plaintiff  to  the  affiant  to  be 
of  a  certain  quality,  and  were  bought  by  the 
affiant  in  reliance  upon  said  warrant ;  and  said 
goods,  wares,  and  merchandise  were  not  of  the 
quality  aforesaid,  but  of  an  inferior  quality  and 
not  fit  for  the  use  and  purpose  for  which,  as  the. 
plaintiff  well  knew  at  the  time  of  selling  the 
sap\e,  the  affiant  purchased  the  same ;  and  the 
affiant  further  says  that  at  the  time  of  giving 
the  said  note  in  renewal,  as  aforesaid,  he  had 
not  discovered  the  inferiority  of  said  goods, 
wares,  and  merchandise  to  the  quality  so  as 
aforesaid  represented  and  warranted,  and  the 
affiant  accordingly  says  that  said  note  was,  and 
is,  by  reason  of  the  premises,  without  considerar 
tion,  and  void." 

Thereupon  the  plaintiff  moved  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 
The  court  sustained  the  motion  and  granted 
judgment  to  the  plaintiff  under  the  provisions 
of  the  seventy-third  rule.  The  simple  question 
presented  to  us  is,  whether  or  not  the  affidavit 
of  the  defendant  in  support  of  his  pleas  pre- 
sented facts  which  would  constitute  such  a 
substantial  defense  as  that  he  ought  to  have 
been  allowed  to  have  a  trial  in  the  regular  way. 
The  rule  that  has  been  affirmed  repeatedly  by 
this  court,  with  reference  to  cases  arising  under 
the  seventy-third  rule,  is,  not  that  the  affidavit 
of  a  defendant  shall  set  forth  the  facts  pertain- 
ing to  his  defense  with  all  of  the  strict  particu- 
larity that  would  be  required  in  a  special 
pleading,  but  that  he  shall  state  such  facts  as 
reasonably  show,  fairly  construed,  that  the  de- 
fendant has  a  substantial  defense  to  the  whole 
or  a  part  of  the  plaintiff's  demand.  And 
that  in  construing  the  statements  in  the  affidavit 
the  court  shall  not  construe  them  strictly  with 
a  view  to  sustaining  a  motion  for  judgment,  but 
rather  with  liberality,  with  a  view  to  giving  the 
defendant  the  benefit  of  any  doubt  that  may 
exist  in  the  mind  of  the  court,  as  to  whether  or 
not  the  statement  itself  shows  a  substantial  de- 
fense ;  in  other  words,  the  doubt  is  to  be  con- 
strued in  favor  of  the  defendant,  instead  of  the 
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plaintiff  under  such  oircnmBtanoeB.    The  affi- 
davit distinctly  sets  forth  that  the  note  was 
given  for  the  purchase  of  goods ;  that  the  sale 
of  the  goods  was  accompanied  with  a  warranty 
by  the  plaintiff  as  to  the  qaality  of  the  goods, 
and  to  the  effect  that  they  were  proper  goods 
and  sufficient  for  a  certain  purpose ;  that  this 
purpose  or  use  which  the  defendant  intended 
to  make  of  the  goods  was  well  known  to  the 
plaintiff  &%  the  time  of  the  sale,  and  that  the 
goods  were  greatly  inferior  to  the  warranty ; 
that  the  fact  of  this  inferiority  was  well  known  to 
the  plaintiff ;  that  in  fiwjt  they  were  wholly  unfit 
for  the  use  which  the  defendant  purchased  them 
for.  Now,  it  is  true  that  in  this  affidavit  the  de- 
fendant does  not  distinctly  state,  as  he  would 
in  a  special  pleading,  the  exact  amount  of  dam- 
age that  he  claims,  except  that  he  says  that  they 
are  wholly  unfit  for  the.  use  for  which  he  pur- 
chased the  goods,  and  that  the  consideration  for 
which  the  note  was  given' has  wholly  failed. 
We  do  not  think  that  we  ought  to  require  the 
defendant  to  state  exactly  what  his  damages 
may  be,  if  it  appears  in  the  affidavit  itself  to 
onr  satisfaction,  that  he  has  set  forth  such  fkcts, 
as,  if  proved,  would  establish  a  substantial  de- 
fense to  some  part  of  the  plaintiff's  cause  of 
action.    We  think  it  would  be  a  very  rigid  con 
stmction  to  hold  that  the  damages  proven,  if 
the  facts  be  as  stated,  might  be  of  such  insig- 
nificant  amonnt  as  to  render  the  defense  a 
scheme  for  delay ;  yet  that  would  be  the  only 
condition  on  which  the  court  would  be  author- 
ized to  sustain  the  motion  for  judgment.    We 
think  that  the  facts  stated  in  the  defendant's  affi- 
davit indicate  a  substantial  defense  for  a  sub- 
stantial proportion  of  the  plaintiff's  cause  of 
action,  and  that  the  pleas  are  sufficient  to  raise 
an  issue  as  between  the  plaintiff  and  defendant, 
that  ought  to  have' been  determined  by  a  regu- 
lar trial  of  the  case. 

We  are,  therefore,  constrained  to  reverse  the 
Judgment  of  the  court  below,  and  remand  the 
cause  for  further  proceedings. 


Waste— By   Tenant   in  Ck>mnion— Mining. 

The  extraction  of  ore  from  a  mine,  and  the 
cutting  of  timber  on  the  claim  to  be  used  in  the 
operation,  by  a  tenant  in  common,  is  not  waste, 
it  may  be  urged,  that  as  between  lessor  and  les- 
see for  years,  their  contract  contemplates  the 
extxuction  of  mineral,  and  in  case  of  a  life-estate 
the  grantor  or  donor  must  intend  that  his 
grantee  or  donee  shall  receive  some  benefit  from 
his  estate.  But  is  it  not  also  true,  from  the 
Tery  nature  of  ndning  property  in  this  State, 


valuable  only  because  of  the  mineral  it  is  sup- 
posed to  contain,  that  each  of  the  co-tenants 
may  use  it  in  the  only  way  it  can  be  used  ?  The 
co-tenants  out  of  possession  may  at  any  time 
enter  into  an  equal  enjoyment  of  their  posses- 
sion ;  their  neglect  to  do  so  maiy  be  regarded  as 
an  assent  to  the  sole  occupation  of  the  other. 
This  is  but  another  application  of  the  princ- 
iple announced  in  Pico  v.  Colombet,  12  Oal., 
414.  True,  the  co-tenant  will  not  be  held  to  as- 
sent to  the  commission  of  waste  by  the  sole 
occupant,  but  the  question  returns,  what  acts 
done  by  him  are  waste  ?  It  cannot  be  doubted 
that  on  the  part  of  a  mere  trespasser  it  is  a 
wrong  in  the  nature  of  waste  to  remove  any  ore 
from  a  mine.  The  cases  cited  by  appellants 
fhlly  sustain  this  proposition.  But  it  is  not  a 
just  inference  that,  as  between  tenants  in  com- 
mon, the  rule  is  the  same.  Section  732  of  the 
Code  of  Oivil  Procedure  does  not  relate  to  tres- 
passes committed  by  those  who  have  no  interest 
in  the  property ;  nor  does  it  define  "  waste,"  or 
declare  what  acts  committed  by  a  guardian, 
tenant  for  life  or  years,  or  joint  tenant,  or  ten- 
ant in  common,  as  the  case  may  be,  shall  be 
waste.  For  the  appropriate  meaning  of  the 
word,  as  applicable  to  acts  done  by  these  several 
classes  of  persons,  we  are  relegated  to  the  prin- 
ciples of  the  common  law,  and  to  various  con- 
siderations of  policy  arising  out  of  different 
conditions  which  the  common  law  recognizes 
and  approves. 
.  The  word  **  waste"  is  not  an  arbitrary  term, 
to  be  applied  inflexibly  without  regard  to  the 
quantity  or  quality  of  the  estate^  the  nature 
and  species  of  the  property,  or  the  relation  to  it 
of  the  person  charged  to  have  committed  the 
wrong.  As  was  said  by  Roane,  J.,  in  Findlay 
V.  Smith,  6  Munf.,  134:  "  In  considering  what  is 
waste  in  this  country  it  is  to  be  remarked  that 
the  common  law  by  which  it  is  regulated  adopts 
itself  in  this,  as  in  other  cases,  to  the  varied 
situations  and  circumstances  of  the  coun- 
f^y^  ♦  *  *  rpij^  in^  Qjj  ^ig  subject  must  be 
applied  with  reasonable  regard  to  circum- 
stances." In  the  mining  regions  of  this  State, 
where  title  to  a  lode  can  be  acquired  from  a. 
United  States  Government  only  after  work  of 
certain  value,  has  been  done  upon  it,  can  it  be 
that  if  one  of  several  locators  or  owners  shall 
assume  the  sole  risk  of  developing  the  mine, 
he  shall  become  liable  to  those  who  have  taken 
no  chance  of  possible  loss,  not  only  for  an  ac- 
counting as  to  net  profits — supposing  him  to  be 
fortunate  enough  to  secure  any— but  also  as  a 
tort  feasor,  for  three  times  the  value  of  the 
whole^  or  for  a  proportionate  share  of  the  ore 
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taken  oat?  The  theory  of  plaintiflis  Ib  that  de- 
fendant coold  not  extract  ore  from  the  mine 
without  oommltting  waste,  becaose  such  ex- 
traction is  a  destmction  of  the  very  substance 
of  the  estate— an  irreparable  injury  to  the  in- 
heritance. In  view  of  the  character  of  the 
property,  and  of  plaintiflfs'  implied  assent  to  its 
sole  occupation  by  defendant  for  mining  pur- 
poses, we  regard  the  right  of  the  latter  to  the 
proceeds  of  its  operations  as  partaking  of  the 
nature  of  a  usufruct;  the  appropriation  of  the 
net  returns  as  a  legitimate  participation  of  the 
profits;  and  its  acts  of  mining  as  not  impairing 
or  consuming  the  estate  to  any  greater  extent 
than  must  be  presumed  to  have  been  intended 
to  be  allowable  by  each  of  the  parties  in  inter- 
est. Murray  v.  Haverty,  70  IlL,  320,  supposing 
it  to  have  been  correctly  decided,  does  not  en- 
tirely sustain  the  view  of  counsel  for  appel- 
lants. That  decision  was  based  upon  a  statute 
which  authorized  a  tenant  to  bring  trespass  or 
trover  against  this  co-tenant  who  should  *'take 
away,  destroy,  lessen  in  value  or  otherwise  in- 
jure" the  common  property.  The  section  of 
our  Code  does  not  declare  that  a  co-tenant  who 
"  shall  take  away,"  etc.,  shall  be  guilty  of  waste. 
The  question  waste  or  no  waste  is  left  to  the 
courts.  Besides,  in  Murray  v.  Haverty,  the  court 
had  already  decided  the  case  by  holding  certain 
evidence  as  to  license  inadmissible  under  the  de- 
mandant's plea.  Counsel  quote  from  Freeman  on 
Oo-Tenanoy:  '*  In  all  cases  where  a  co-tenant  prac- 
tically destroys  the  estate,  or  some  part  thereof 
trespass  may  be  sustained  by  the  injured  co- 
tenant."  Section  302.  But  this  is  to  be  taken 
with  other  portions  of  the  same  work  where  the 
distinction  is  pointed  out  between  an  appropria- 
tion of  the  proceeds,  rents,  profits  or  income, 
and  the  destruction  of  the  estate  itself.  See  also 
Wat  Tresp.,  947.  The  tenant  in  common  of  a 
mine  may  occupy  it  for  the  purpose  contem- 
plated by  all,  even  though  a  portion  of  the  soil 
or  ore  be  removed.  Each  tenant  has  the  right 
to  use  the  mine,  and  as  was  intimated  by  the 
Supreme  Court  of  Pennsylvania,  so  long  as  an 
estate  is  used  according  to  its  nature,  **  it  is  no 
valid  objection  that  the  use  is  consumption,  and 
it  is  no  fault  of  the  tenant  that  it  is  not 
more  endurable.".  Irwin  v.  Covode,  24  Penn. 
St,  162.  The  taking  of  ore  from  the  mine  is 
rather  the  use  than  the  destruction  of  the  estate 
within  the  meaning  of  the  general  rule.  The 
results  of  the  tenant's  labor  and  capital  are  in 
the  nature  of  proceeds  or  profits,  the  partial  ex- 
haustion being  but  the  incidental  consequence 
of  the  use.  It  is  not  necessary  to  examine  in 
detail  the  many  cases  cited  by  appellants,  as  in 


none  are  the  facts  like  those  of  the  case  at  bar. 
We  shall  refer  to  a  few  of  them.  Delaney  v. 
Root,  99  Mass.,  546,  was  an  action  of  trover  for 
the  conversion  of  personal  property.  Stetson  v. 
Day,  51  Me.,  434,  simply  decides  that  under  a 
statute  of  Maine  a  tenant  for  life,  who  neglected 
to  pay  taxes  assessed  upon  the  estate  during  Ids 
tenancy,  and  thereby  subjected  the  estate  to  a 
sale,  was  liable  to  an  action  by  the  reversioner, 
either  of  waste,  or  of  case  in  the  nature  of  waste. 
Maddox  v.  Goddard,  15  Me.,  219,  and  Symonds 
V.  Harris,  51  id.,  14,  were  actions  of  trespass 
quare  clauawm  for  the  destruction  of  a  mill,  and 
for  the  disseverance  and  removal  of  machinery 
from  a  milL  Blanchard  v.  Baker,  8  Me.,  253, 
trespass  on  the  case  for  a  similar  injury  to  com- 
mon property ;  McDonald  v.  Trafbon,  15  id.,  225, 
has  no  bearing  upon  any  question  involved  in 
the  case  before  us,  and  Hubbard  v.  Hubbard,  id., 
198,  was  a  statutory  action  of  trespass  *'  for  strip 
and  waste ' '  of  timber. 

As  to  the  destruction  of  trees  charged  in  the 
complaint  herein,  it  has  been  expressly  decided 
in  California,  that  in  the  enjoyment  of  his  legal 
rights  in  the  common  property,  each  co-tenant 
may  cut  timber  and  use  and  dispose  of  it,  at 
least  to  an  extent  corresponding  to  his  share  of 
the  estate.  Hihn  v.  Peck,  18  CaL,  640.  In  the 
case  before  us  there  is  neither  averment  nor 
finding  that  defendant  has  cut  or  consumed 
more  than  its  share.  Besides,  the  use  of  the 
trees  was  merely  incidental  to  the  mining  oper- 
ations of  defendant  In  Pennsylvania'  it  is  held 
that  the  cutting  of  timber,  to  be  used  in  a  mine 
by  the  tenant  for  life,  whose  mining  is  not  waste, 
is  not  itself  waste.  Neel  v.  Neel,  19  Penn.  St, 
328.  Nowhere  is  it  held  to  be  waste  for  a  tenant 
in  common  of  a  &rm  to  out  wood  necessary  to 
the  use  of  the  farm.  It  was  indeed  held  in  New 
York  by  the  Supreme  Court  that  the  catting 
down  of  timber  trees  by  one  of  several  oo-ten- 
ants  upon  land  whose  principal  value  consisted 
of  the  growing  timber,  was  waste,  for  which  the 
other  co-tenants  could  recover  damages  under 
a  clause  of  the  Revised  Statutes  of  that  State. 
Elwell V. Bumside,  44  Barb.,  447.  But  aside  ftx>m 
the  rule  to  the  contrary  laid  down  in  Hihn  v. 
Peck,  18  CaL,  640,  plaintiffs  have  no  averment 
that  the  quicksilver  mine  is  *'  principally  valu- 
able" because  of  the  trees  growing  from  its 
surface.  And  here  it  may  be  added,  applying 
the  rule  of  Hihn  v.  Peck,  it  would  seem  each 
tenant  in  common  of  a  mine  is  at  least  entitled 
to  take  out  his  share  of  the  ore.  That  neither 
of  the  tenants  can  '*  look  into  the  ground  "  may 
be  a  reason  why  a  court  of  equity  should  order 
an  account  to  be  taken;  but  ought  not  to  operate 
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a  prohibition  upon  the  working  of  the  mine  by 

anybody.  Sup.  Ot.  Oal.,  Ang.  SI,  1883.    McOord 

V.  Oakland  Qnicksilver  Mining  Co.   Opinion  by 

McKinstry,  J. 

•'^^>^ 

Telephone    Companies— Duty  to    Furnish 
Service. 

The  respondent,  a  telephone  company,  main- 
taining the  only  telephone  exchange  in  a  city 
which  was  connected  with  telephones  in  the 
places  of  business  and  residences  of  its  subscrib- 
ers, reftised  on  demand  to  furnish  telephone  in- 
struments to  relator,  a  telegraph  company, 
which  was  operating  a  telegraph  line  within 
the  same  territory,  as  part  of  a  large  system, 
except  on  condition  that  the  instruments  should 
not  be  used  as  an  adjunct  to  the  receiving  and 
transmitting  of  telegraphic  messages,  although 
respondent  had  furnished  such  telephonic  facili- 
ties to  another  telegraph  company,  a  competitor 
with  relator  in  the  same  city,  witiiout  such  con- 
dition. Heldy  that  respondent  was  a  common 
carrier,  offering  to  the  public  the  use  of  its  tele- 
phonic system  for  the  rapid  conveyance  of  oral 
messages,  and  as  such  was  subject  to  the  duty 
of  serving  all  persons  alike,  impartially  and 
without  unreasonable  discrimination,  and  that 
the  right  to  equal  facilities  for  the  use  of  such 
public  system  extended  to  telegraph  companies 
as  well  as  to  individuals.  In  Hockett  v.  State, 
105  Ind.,  260,  the  Supreme  Oourt  of  Indiana  up- 
held a  statute  of  that  State  limiting  the  rent  to 
be  charged  for  the  use  of  a  telephone  to  a  sum 
not  exceeding  |3  per  month.  The  court  de- 
cided that  a  telephone  company  was  a  common 
carrier,  in  the  same  sense  as  a  telegraph  com- 
pany, its  instruments  and  appliances  being  de- 
voted to  a  public  use,  so  that  the  Legislature  of 
a  State  could  prescribe  the  maximum  charges 
for  its  services.  This  case  was  approved  and 
followed  by  the  same  court  in  Telephone  Co.  v. 
Bradbury,  106  Ind.,  1,  in  which  the  same  ques- 
tions were  discussed  by  able  and  distinguished 
counsel,  and  fully  considered  by  the  court.  See 
also  State  v.  Telephone  Co.,  17  Neb.,  126,  and 
Telephone  Co.  v.  Falley,  118  Ind.,  194.  The 
authorities  last  cited  had  reference  to  the  right 
of  individuals  to  the  use  of  the  telephone  as  a 
public  system,  which  was  open  to  all  persons, 
but  the  courts  of  this  country,  with  perhaps 
a  single  exception,  have  extended  the  same 
right  to  telegraph  companies,  in  every  case 
in  which  the  defenses  now  set  up  by  the  re- 
spondent were  made  and  overruled. 

In  State  v.  Bell  Tel.  Co.,  23  Fed.  Rep.,  639 
(1886),  in  the  United  States  Circuit  Court  for  the 


Eastern  District  of  Missouri,  the  question  was 
*^  whether  the  court  could  compel  the  defend- 
ant, managing  the  telephonic  business  in  the 
city  of  St.  Louis,  to  establish  communication 
with  any  other  individual  or  company  than  that 
permitted  by  its  license  firom  the  patentee,"  and 
Circuit  Judge  Brewer,  in  answering  the  ques- 
tion, said :  **A  telephone  system  is  simply  a  sys- 
tem for  the  transmission  of  intelligence  and 
news.  It  is  perhaps,  in  a  limited  sense,  and  yet 
in  a  strict  sense,  a  common  carrier.  *  *  * 
The  moment  it  establishes  a'  telephonic  system 
here  it  is  bound  to  deal  equally  with  all  citizens 
in  every  department  of  business,  and  the  mo- 
ment it  opened  its  telephonic  system  to  one  tel- 
egraph company,  that  moment  it  put  itself  in  a 
position  where  it  was  bound  to  open  its  system 
to  any  other  telegraph  company  tendering  equal 
pay  for  equal  service."  In  Bell  TeL  Co.  v.  Com., 
3  Atl.  Rep.,  826,  the  Supreme  Court  of  Pennsyl- 
vania, adopting  the  able  opinion  of  Judge  Ar- 
nold in  the  court  below,  decided  that  the  tele- 
phone company  was  a  common  carrier.  A  like 
decision  was  rendered  in  Chesapeake  &  Potomac 
TeL  Co.  V.  Baltimore  &  O.  Tel.  Co.,  66  Md.,  399, 
and  in  Commercial  Union  TeL  Co.  v.  New  Eng- 
land Telephone  &  Teleg.  Co.  (Vt.),  17  Atl.  Rep., 
1071.  Being  a  common  carrier,  the  telephone 
company  has  not  the  right  to  discriminate  in 
granting  licenses  for  the  use  of  the  telephone  in- 
struments. It  has  already  been  noticed  that  the 
Western  Union  Telegraph  Company  is  not  the 
owner  of  any  of  the  telephone  patents,  but  only 
a  licensee.  Whatever  claims  that  company  had 
in  the  patents  were  transferred  by  it  to  the  Na- 
tional Bell  Telephone  Company  under  the  con- 
tract of  November  10,  which  j)rovided  that 
thereafter  the  telegraph  company  should  have 
the  exclusive  use  of  the  telephone  for  purposes 
of  telegraphy.  But  the  enforcement  of  this 
part  of  the  contract  would  violate  the  rule,  that 
when  the  use  of  a  patented  device  is  thrown 
open  to  the  public,  or  to  classes  of  the  public, 
all  are  entitled  to  use  it  on  the  same  terms  as 
others  in  the  same  class,  and  therefore  any  con- 
tract or  agreement  which  would  effectually 
evade  the  rule  must  be  declared  void  as  being 
against  public  policy,  both  at  ^common  law  and 
by  statute.  The  authorities  referred  to  by  the 
counsel  for  the  respondent  to  support  their 
theory,  that  a  patentee  can  control  the  use  of 
his  patent,  are  specially  applicable  to  patents 
and  patented  articles  designed  for  private  use. 
In  the  Vermont  case,  supra,  (17  Atl.  Rep., 
1071),  the  distinction  between  the  law  govern- 
ing the  private  use  of  a  patent  and  the  law  gov- 
erning its  public  use  is  briefly  but  clearly  stated, 
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and  it  was  there  said  :  **  Patents  are  property 
and  the  right  to  sell  or  lease  them  is  subject  to 
the  same  restrictions  as  other  property.  The 
patentee  cannot  lease  them  for  any  use  that 
contravenes  principles  of  public  policy.  If  he 
leasee  them  for  a  public  rather  than  an  individ- 
ual use,  he  thereby  gives  the  use  to  the  whole 
public  In  this  case  the  American  Bell  Tele- 
phone Company  might  have  licensed  its  patent 
to  the  defendant  so  the  latter  alone  could  have 
used  ity  but  when  it  went  beyond  this,  and  li- 
censed the  defendant  to  use  it  for  the  public,  it 
in  tBuot  licensed  it  for  all  who  desired  its  use  and 
offered  compliance  with  reasonable  conditions." 
That  decision  was  rendered  in  1889,  and  is  the 
most  recent  one  of  the  adjudications  on  the 
questions  now  under  discussion  which  have  been 
brought  to  our  notice.  The  decisions  of  the 
courts  in  Pennsylvania,  Maryland  and  Indiana 
were  made  with  reference  to  the  statutes  of  those 
States  which  had  been  enacted  for  the  regula- 
tion of  telephone  companies,  limiting  charges 
and  prohibiting  discriminations,  but  there  is  a 
concurrence  of  opinion  in  the  conclusion  that 
those  companies  are  subject  to  the  common  law 
rules  which  pertain  to  all  common  carriers.  In 
Nebraska  and  Vermont,  in  the  absence  of  any 
general  statutes  on  the  subject,  the  courts  have 
held  the  same  doctrine.  The  respondent  is  a 
common  carrier  which  has  offered  to  the  public 
the  use  of  a  telephonic  system  for  the  rapid  con- 
veyance of  oral  messages  from  one  point  to 
another ;  that  one  of  the  most  important  duties 
of  a  common  carrier  is  that  it  shall  serve  all 
persons  alike,  impartially  and  without  unrear 
sonable  discrimination,  and  that  the  perform- 
anoe  of  this  duty  cannot  be  avoided  by  a  special 
contract  made  between  the  respondent  or  its 
licensor  and  one  or  more  persons  for  the  ex- 
clusive use  of  the  sytsem,  such  contract  being 
void  as  against  public  policy,  and  that  a  pat- 
ented device  or  devices,  when  employed  for  a 
public  use,  or  by  a  common  carrier  in  the  pros- 
ecution of  its  business,  will  be  subjected  to  the 
rules  and  regulations  which  govern  unpatented 
property  under  the  same  circumstances.  U.  S. 
Circ.  Ct,  D.  DeL,  July,  1891.  State,  ex  rel. 
Postal  Telegraph  Cable  Co.  v.  Delaware  &  A. 
Telegraph  &  Telephone  Co,  Opinion  by  Wales, 
J.    47  Fed.  Rep.,  633. 


Common  Cabbieb— Recovery  of  Damages  for 
Negligence. — Damages  may  be  recovered  by  a 
widow  for  mental  suffering  resulting  from  the 
negligence  of  a  railroad  companv  in  failing  to 
carry  promptly  the  corpse  of  her  husband.  Hale 
V.  Bonner,  Supreme  Court  of  Texas,  Oct  30, 1891, 
17  S.  W.  Rep.,  606. 


Supreme  Court  of  New  York. 
Oenebal  Term— First  Department. 

THE  MADISON  SQUARE  BANK, 
Respondent, 

V. 

WARHAM  N.   PIERCE, 

Appellant. 

Decided  NoTember,  1891. 

Payment  by  Indorser  No  Defense  to 
Maker. 

Appeal  from  a  Judp^ent  recovered  at  the  cir- 
cuit on  trial  before  the  court 

Mr.  Justice  Daniels  delivered  the  opinion  of 
the  court : 

The  judgment  which  has  been  recovered  is  for 
the  full  amount  of  a  promissory  note  made  by 
the  defendant  to  the  order  of  himself  for  the 
sum  of  |1,000,  payable  at  the  Madison  Square 
Bank  in  six  months  from  the  23d  day  of  Jan- 
uary, 1889.  This  not^  was  indorsed  by  him  and 
transferred  to  the  L.  M.  Bates  Company,  which 
company,  before  the  maturity  of  the  note  and 
for  value,  indorsed  and  delivered  it  to  the  plain- 
tifif.  After  that  the  L,  M.  Bates  Company  be- 
came insolvent,  and  a  receiver  of  its  property 
and  effects  was  appointed  and  duly  qualified, 
and  took  possession  of  all  the  assets  of  the  com- 
pany. The  note,  together  with  other  claims, 
was  presented  to  the  receiver,  and,  under  or- 
ders made  by  the  court,  he  paid  to  the  plaintiff 
73}  per  cent  of  the  amount  due  upon  the  note. 
And  that  payment  was  relied  upon  by  the  de- 
fendant as  a  defense  to  the  extent  to  which  it 
had  been  made.  But  this  defense  was  over- 
ruled, and  the  amount  of  the  note  was  held  to 
be  recoverable  by  the  plaintiff. 

Whether  this  was  a  correct  application  of  the 
law  to  the  facts  of  this  case  upon  principle, 
certainly  admits  of  some  doubt;  for,  by  the 
payments  which  the  receiver  made,  a  right  of 
action  vested  in  him  to  recover  from  the  maker 
of  the  note  this  sum  of  73)^  per  cent  It  was  a 
right  of  action  entirely  independent  of  the  plain- 
tiff, and  capable  of  being  enforced  by  him  against 
the  defendant  And  this  view  was  adopted  and 
followed  by  early  cases  decided  by  the  English 
courts.  Bacon  v.  Searles  1  Henry  Bla<^  88 ; 
Hemming  V.  Brook,  1  Oarr  &  Marshman,  57;  Pier^ 
son  V.  Dunlop,  2  Oowp.,  571,  and  Wolwyn  v.  St 
Quintin,  1  Bos.  &  Pul.,  652,  which,  however,  is 
not  a  decisive  authority  in  support  of  this  posi- 
tion.   These  cases,  and  the  others  bearing  upon 
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the  same  point,  were  ftiUy  considered  in  Broad- 
hurst  V.  Jones  (9  Manning,  G  &  S.,  173) ;  and  the 
conclusion  was  there  maintained,  in  view  of  all 
the  preceding  decisions,  that  a  defense  of  this  na- 
ture was  not  available  to  the  maker  of  a  note  or 
the  acceptor  of  a  bill  of  exchange ;  but  that,  not- 
withstanding the  payment,  the  holder  of  the 
paper  was  still  entitled  to  proceed  against  the 
principal  debtor  and  recover  the  full  amount  for 
which  the  obligation  had  been  created.  And  as 
a  result  of  that  recovery,  the  plaintiff  would  hold 
the  excess,  beyond  that  due  upon  the  paper,  as 
a  trustee  for  the  benefit  of  the  indorser  by  whom 
the  payment  had  been  made.  The  principle  is 
somewhat  arbitrary,  it  is  true,  but  it  was  con- 
sidered to  be  the  fidr  result  of  the  authorities 
applicable  to  this  subject.  And  it  was  not  dis- 
affirmed in  Thornton  v.  Maynard  (10  L.  R.  0.  P., 
696).  The  circumstances  in  that  case  were  pe- 
<mliar,  and  the  court  there  held  the  plea  to  be 
good  as  an  equitable  defense  on  account  of  the 
equities  which  had  vested  in  the  defendant.  In 
Goodwin  v.  Cremer  (16  Eng.  Law  and  Eq.,  90) 
the  same  principle  is  applied.  But  in  that  case 
the  question  was  disposed  of  more  as  a  matter  of 
pleading  than  otherwise. 

And  it  was  followed  in  Camp  v.  Balls  (20  Eng. 
Law  and  Eq  ,  498),  where,  however,  the  sugges- 
tion was  made  in  the  course  of  the  discussion 
that  the  amount  paid  might  be  proved  by  way 
of  mitigation  of  damages.  And  this  it  was  also 
held  might  have  been  proved  in  Wattles  v. 
Laird  (9  John.,  326).  But  that  was  in  favor  of  a 
surety  in  an  action  upon  a  bond  given  on  the 
arrest  of  the  debtor,  and  for  that  reason  it  has 
no  special  application  to  this  controversy.  And 
Agra,  &c..  Bank  v.  Laighton  (L.  R.,  2  Exche- 
quer, 56),  so  far  as  it  extends,  is  in  the  same  di- 
rection. And  a  quite  similar  view  of  the  law 
waa  expressed  in  President,  &c.,  v.  Hazard  (13 
John.,  352).  The  existence  of  this  legal  principle 
followed  at  the  trial  has  also  been  assumed  in  2 
Parsons  on  Notes,  &c.,  218,  wliere  the  author  has 
collected  the  cases  bearing  upon  it  in  a  note  to 
the  statement  of  it.  And  a  like  conclusion  of 
the  law  has  been  stated  in  2  Daniels  Neg.  Ins., 
Sec.  1237.  And  the  authority,  although  not 
without  conflict,  appears  now  to  be  sufficient  to 
entitle  the  holder  of  commercial  paper  to  collect 
the  entire  amount  against  the  principal  debtor, 
although  a  part  payment  may  have  previously 
been  made  by  an  indorser  to  the  holder.  And 
this  right  is  not  inconsistent  with  section  449  of 
the  Code  of  Civil  Procedure,  requiring  every 
action  to  be  prosecuted  in  the  name  of  the  real 
party  in  interest.  For  the  exception  to  that 
requirement  has  been  made  that  a  trustee  of 


an>  express  trust  may  sue  without  Joiniug  the 
person  for  whose  benefit  the  action  is  prose- 
cuted. And  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  an- 
other, is  a  trustee  of  an  express  trust  within  the 
pieaning  of  this  section,  and  that  appears  to  in- 
clude this  obligation.  For  the  contract  of  the 
defendant  held  by,  and  under  the  circumstamces 
made  with  the  plaintiff,  was  not  only  for  its  own 
benefit,  but  also  for  the  benefit  of  the  indorser 
by  whose  indorsement  the  paper  was  transferred 
to  the  plaintiff.  The  Judgment  in  the  action, 
therefore,  appears  to  be  sustained  by  the  law, 
and  it  should  be  affirmed. 

Van  Brunt,  P.  J.,  concurs. 

Barrett,  J.  (concurring) — I  concur  in  the 
conclusion  arrived  at  by  Mr.  Justice  Daniels. 
The  precise  question  to  be  here  determined  de- 
pends for  its  solution  in  the  first  instance  upon 
the  effect  of  the  defendant's  answer.  Under 
this  answer,  the  equities,  as  between  the  plaintiff 
and  the  indorsers,  are  not  in  the  case.  We  have 
simply  to  decide,  therefore,  whether  a  part  of 
the  note  has  been  paid  to  the  plaintiff  by  the  de- 
fendant or  on  his  behalf.  Nothing  of  the  kind 
is  set  up  in  the  answer.  The  defendant  says 
that  the  plaintiff  has  received  seventy-three  and 
one-fourth  per  cent,  of  the  note  and  that  there 
is  only  due  it  on  account  of  said  note  twenty-six 
and  three-fourths  per  cent,  thereof.  But  he 
does  not  aver  that  this  percentage  was  received 
from  him  or  from  someone  who  paid  it  on  his 
account.  The  averment  therefore  is  not  a  plea 
of  payment  pro  tan  to,  and  it  is  irrelevant  to  say 
that  the  plaintiff  has  received  a  part  of  the  note 
without  adding  that  it  was  so  received  firom  the 
defendant  or  from  someone  who  made  the  pay- 
ment on  his  behalf.  The  answer  was  demurra- 
ble and  no  other  Judgment  could  have  been 
rendered  upon  such  a  plea  than  that  which  was 
rendered.  But  even  if  the  matter  set  forth  in 
the  agreed  statement  of  facts  had  been  pleaded, 
the  defendant's  case  would  not  have  been  helped. 
For  it  thereby  appears  that  the  payments  made 
by  the  receiver  of  the  indorsers  were  made,  not 
by  or  on  behalf  of  the  defendant  but  on  account 
of  their  independent  contract.  The  payments 
were  so  made  not  because  the  maker  was  liable 
therefor,  but  because  the  indorsers  were  them- 
selves liable  therefor.  Such  payments  were  not 
upon  account  of  the  maker's  primary  obligation, 
nor  can  the  maker  take  advantage  of  such  pay- 
ments to  relieve  himself  from  his  distinct  con- 
tract obligation  to  the  holder.  It  is  true  that 
the  indorsers  upon  payment  under  their  contract 
have  a  right  of  action  over  against  the  maker. 
And  it  may  be  asked,  how  then  can  the  holder 
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have  a  right  of  action  against  the  maker  for  the 
f\ill  amount  of  the  note?  And  how  can  the 
holder,  under  any  circumstances,  be  allowed  to 
recover  from  any  one  more  than  the  amount  of 
his  note  ?  T^ere  need  be  no  inconvenience  in 
these  particulars,  and  the  logic  of  the  legal  sit- 
uation may  be  preserved  without  subjecting  the 
maker  to  payment  twice  or  permitting  the  hol- 
der to  receive  more  than  his  due  or  fhistrating 
the  indorser's  action  over.  In  the  first  place, 
payment  to  the  holder  by  the  maker  ftiUy  ex- 
tinguishes the  latter' 8  obligation. 

In  the  nature  of  things  this  must  be  so,  and 
that,  too,  although  the  indorser  may  have  pre- 
viously paid  a  part  of  the  amount  due.  If  the 
indorser  has  paid  such  part  and  is  unwilling  to 
permit  the  holder  to  collect  ft*om  the  maker  the 
part  so  paid  as  well  as  the  remainder,  he  has  his 
direct  action  against  the  maker  and  the  latter 
can  interplead  the  holder  and  bring  the  whole 
amount  of  the  note  into  court  for  equitable 
division.  Whether  the  maker  be  sued  by  the 
holder  or  by  the  indorser,  he  can  interplead  the 
other  party  and  bring  the  whole  amount  of  the 
note  into  court,  thus  at  one  and  the  same  time 
satisfying  the  holder  for  the  whole  amount  due 
on  the  note  and  the  indorser  for  the  amount 
paid  thereon  by  him.  The  right  of  the  holder 
to  sue  for  the  whole  amount  of  the  note  is  not 
affected  by  the  rule  of  the  Code  which  requires 
all  actions  to  be  brought  in  the  name  of  the  real 
party  in  interest.  The  holder  is  not  a  trustee 
for  the  indorser  when,  after  part  payment  by 
the  latter,  he  proceeds  against  the  maker  for 
the  whole  amount  of  the  note.  It  is  trvie,  that 
after  he  has  collected  the  whole  amount,  the 
law  implies  a  trust  obligation  to  repay  to  the 
indorser  the  amount  of  his  previous  payment. 
In  that  sense,  he  holds  part  of  the  money  col- 
lected as  trustee  for  the  indorser.  But  as  be- 
tween the  holder,  as  plaintiff  in  the  action,  and 
the  maker  as  defendant,  the  action  is  not  brought 
by  a  trustee  but  by  the  owner  of  the  paper. 
And  as  such  owner  he  is  the  real  party  in  interest 

Any  other  view  of  this  relation  overlooks  the 
true  nature  of  the  original  contract  and  the 
obligations  which  the  maker  and  indorser  re- 
spectively assume.  Besides,  it  has  been  repeat- 
edly held  that  he  who  holds  the  legal  title  to 
the  instrument  is  the  real  party  in  interest,  and 
that  the  defendant  has  no  right  to  show  the 
equities  under  which  the  transfer  was  made,  or 
otherwise  to  prove  that  the  recovery  would  be 
for  the  benefit  of  some  one  other  than  the  plain- 
tiff in  whom  the  legal  title  is  vested.  I  agree, 
therefore,  with  Baron  Oress.well,  in  Broadhurst 
V.  Jones,  cited  by  Mr.  Justice  Daniels,  that 


"  the  only  question  in  which  he  (the  defendant) 
has  any  interest  is  whether  the  party  seeking  to 
enforce  payment  by  him  is  the  legal  owner  of 
the  bill,  and  whether  recovery  by  and  payment 
to  such  party  will  enure  as  a  satisfaction  and 
absolute  discharge  of  his  liability  upon  the 
bill."  Baron  Cresswell  demonstrates  the  latter 
proposition  with  convincing  logic,  and  certainly 
the  defendant  here,  who  has  not  paid  the  in- 
dorsers,  nor  offered  to  pay  them,  nor  even 
pleaded  liability  to  pay  them,  cannot  escape  his 
contract  obligation  upon  a  mere  suggestion 
aliunde  his  answer  that  perhaps  the  indorsers 
may  prefer  to  hold  him  directly  rather  than 
look  to  the  plaintiff  as  their  trustee. 

Thus  the  defendant,  without  offering  to  pay 
any  one,  insists  that  he  should  be  relieved  f^om 
a  part  of  his  contract  obligation.  His  case 
does  not  differ  from  that  of  the  defendant  in 
Broadhurst  v.  Jones,  supra,  and  his  situation  is 
well  described  in  the  opinion  in  that  case  as 
follows :  "  The  plaintiffs  stand  upon  the  record 
the  legal  owners  of  the  bill  and  the  defendant 
as  having  failed  to  perform  his  contract  without 
any  legal  excuse  for  the  breach.  The  defendant 
was  the  party  primarily  liable,  and  by  his  plea  he 
sets  up,  by  way  of  discharge,  satisfaction  by  one 
not  in  privity  with  him  in  relation  to  such  sat- 
isfaction, and  which  we  think  did  not  enure  to 
his  discharge." 

I  may  add  to  the  list  of  aut)iorities  cited  by  Mr. 
Justice  Daniels,  Thornton  v.  Maynard  (10  Com- 
mon Pleaa  L.  R.,  698),  where  Lord  Coleridge, 
speaking  of  Jones  v.  Broadhurst,  said  that  **the 
judgment  of  Cresswell,  J.,  in  that  case  reviews 
the  authorities,  and  finally  decides  that  payment 
either  partially  or  in  full  by  the  drawer  to  the 
indorsee  does  not  disentitle  the  indorsee  to  sue 
the  acceptor  for  the  ftill  amount  of  the  bill." 

He  also  cites  Byles  on  Bills  (10th  ed.,  210), 
where  Sir  John  Byles  says:  ''To  an  action 
against  the  acceptor,  payment  by  the  drawer  is 
no  plea,  but  only  converts  the  holder  into  a 
trustee  for  the  drawer  when  the  holder  after- 
VKvrdB  recovers  from  the  a^cceptor.^* 

By  the  payment  of  this  judgment  the  defend- 
ant will  have  paid  the  note  and  extinguished 
his  entire  obligation  thereon.  And  the  indors- 
ers will  no  longer  have  any  right  of  action  over 
against  him,  but  will  have  to  look  to  the  plain- 
tiff for  the  amount  already  paid  on  account  of 
their  obligation.  We  must  not  speculate  as  to 
why  the  receiver  of  the  indorsers  had  not  al- 
ready sued  the  defendant,  nor  why  he  has  suf- 
fered the  plaintiff  to  proceed  as  the  owner  of 
the  note  for  the  recovery  of  the  whole  amount 
thereof  from  the  maker.     Such  speculations 
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woald  be  unprofitable  and  would  only  tend  to 
oonftise  the  real  question,  namely,  whether  the 
payment  by  the  indorser  under  his  contract  of 
indorsement  is  a  payment  by  or  on  behalf  of  the 
maker  operating:  pro  tanto  to  extinguish  the 
maker's  obligation.  Upon  both  principle  and 
authority  we  think  such  payment  is  in  extin- 
guishment of  the  indorser's  liability  and  of  that 
alone,  and  that  it  is  not  a  payment  for  or  on 
behalf  of  the  maker.  We  think,  too,  that  the 
single  payment  by  the  maker  to  the  holder  of 
the  entire  sum  due  and  payable  by  his  contract, 
inures  as  a  satisfaction  and  absolute  discharge 
of  his  liability  upon  the  note. 

I  agree  that  the  Judgment  should  be  aiBrmed, 
with  costs. 


Oontraot— Agreement  to  Arbitrate— fUght 
to  Sue. 

The  Supreme  Ck>urt  of  Appeals  of  West  Vir- 
ginia, in  Kinney  y.  Bait.  &  O.  Employees'  Re- 
lief Assn.,  14  S.  E.  Rep.  8,  hold  that  a  provision 
in  a  contract  that  all  differences  arising  under 
it  shall  be  submitted  to  arbitrators,  thereafter 
to  be  choB^i,  will  not  prevent  a  party  from 
maintaining  a  suit  in  the  first  instance,  in  a 
court  to  enforce  his  rights  under  it.  Branon, 
J.,  says : 

The  first  point  of  objection  made  by  the  ap- 
pellant to  the  decree  is  that  the  plaintiff  could 
not  sue  because  of  article  25  of  the  constitution 
of  the  association,  which  reads  thus :  *'  Should 
any  difference  ariiae  between  any  claimant  for 
the  ben^ts  herein  sei  forth  and  the  committee 
of  management,  it  shall  be  submitted  to  three 
arbitrators,  one  to  be  chosen  by  each  party,  and 
the  third  by  the  two  thus  chosen,  whose  decis- 
ion shall  be  final."  Does  this  article  forbid  Mrs. 
Kinney  from  resorting  to  a  court  of  Justice  to 
enforce  her  demand,  and  limit  her  to  arbitra- 
tion? The  common-law  doctrine  is  thus  laid 
down  in  2  Tuck.  Oomm.  Laws,  81 :  **  Though 
parties,  on  entering  into  a  contract,  agree  that, 
if  a  difference  should  arise  between  them,  they 
will  refer  it  to  arbitrators,  yet  a  bill  for  specific 
performance  of  such  agreement  will  not  lie, 
(Street  v.  Rigby,  6  Ves.,  818;  Gourlay  v.  Duke  of 
Somerset,  19  Ves.,  431);  and  it  seems  an  action  at 
law  will  not  lie  for  refhsal  to  nominate  an  arbitra- 
tor in  pursuance  of  a  covenant  to  refer.  Brown- 
ing V.  Wright,  2  Bos.  &  P.  13.  Nor  is  an  agree- 
ment to  refer  a  bar  to  a  suit  or  action,  though, 
if  the  party  sues  contrary  to  his  bond  of  sub- 
mission, he  is  liable  to  an  action  for  damages. 
MitcheU  v.  Harris,  5  Yes.  Jr.,  182.  Nor  can  a 
party,  by  an  i^reement  to  refer,  deprive  himself 


of  right  to  apply  to  a  court  of  equity.  Nichols 
V.  Chalie,  14  Ves.,  271.  Indeed,  a  mere  agree- 
ment to  refer,  without  an  actual  consequent 
reference,  is  no  bar  to  an  action  in  any  case."  2 
Pars.  Cont.,  707,  states :  "Both  in  this  country 
and  in  England  it  has  long  been  considered  that 
the  parties  to  a  contract  are  not  bound  by  an 
agreement,  whether  in  or  out  of  the  contract,  to 
refer  questions  under  the  same  to  arbitration; 
because  they  cannot  oust  the  courts  of  their 
Jurisdiction  by  any  agreement  that  these  claims 
shall  be  submitted  to  arbitration."  Same  doc- 
trine in  Morse,  Arb.,  91.  Many  American  cases 
a^  cited  for  this  proposition. 

It  will  be  see  in  Condon  v.  Railroad  Co.,  14 
Grat.,  314,  that  Judge  Moncure,  and  in  Scott  v. 
Avery,  86  Eng.  Law  &  Eq.  1,  that  Coleridge,  J., 
criticise  the  doctrine  as  standing  on  no  solid 
reason,  but  says  it  is  law  too  long  settled  to  be 
disturbed.  In  the  case  of  Condon  v.  Railroad 
Co.,  the  Virginia  court,  following  the  EngUsh 
case,  feeling  the  unreasonableness  of  the  rule, 
as  I  myself  do,  drew  a  distinction,  which,  how- 
ever clear  in  words,  is  not  in  principle ;  as  Judge 
Moncure  admits  that  parties  may  by  contract 
lawfyilly  make  the  decision  of  arbitrators,  or  of 
any  third  person,  a  condition  to  a  right  of  action, 
and  that  such  decision  is  a  part  of  the  cause  of  ac- 
tion ;  and  until  such  decision  is  made  the  courts 
have  no  Jurisdiction,  and  therefore  cannot  be 
said  to  be  ousted  of  their  Jurisdiction,  and  they 
can  only  be  said  to  be  so  ousted  when  an  inde- 
pendent cause  of  action  does  or  will  exist  which 
itself  is  referred  to  arbitration  ;  and  the  Virginia 
court  held  that  where  a  contract  provided  that 
work  in  construction  of  a  railroad  should  be  in- 
spected and  received  by  the  engineer,  and  the 
amount  of  the  work  and  all  disputes  touching 
the  same  should  be  determined  by  him,  and  his 
decision  should  be  final,  without  ftirther  appeal, 
the  contract  was  obligatory.  But  both  the  Vir- 
ginia and  English  courts  say  that  such  a  contract 
as  this  under  said  article  25  does  not  prevent 
suit  in  a  court. 


Taxation— Stock  in  Unincorporated  Foreign 
Express  Companies. — The  stock  of  a  foreign  ex- 
press company,  which  is  in  the  nature  of  a  part- 
nership, not  being  incorporated, but  whose  stock 
is  divided  into  shares  which  are  transferable,  lia- 
ble to  assessment,  and  considered  as  stock  by 
the  commercial  world,  \b  taxable  under  a  statute 
which  includes  all  stocks  except  those  issued  by 
the  United  States.  Lockwood  v.  Town  of  Wes- 
ton, Supreme  Court  of  Errors  of  Connecticut, 
Nov.  4, 1891,  23  AtL  Rep.,  9. 
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JuBY'8  DxjTY  IN  Oriminal  Oasbs.— The  case 
of  Com.  V.  McManos,  recently  decided  by  the 
Supreme  Court  of  Pennsylvania  (21  Atl.  Rep., 
1108,  and  22  Atl.  Rep.,  761),  contains  an  interest- 
ing discussion  of  the  proposition  that  the  jury 
are  Judges  both  of  law  and  fact  in  criminal  cases. 
The  case  came  up  on  exception  to  a  ruling  of  the 
trial  judge,  refusing  to  direct  the  jury  that  they 
were  the  judges  of  law  and  fact  On  this  point 
the  Judge  ruled  that  the  Jury  were  bound  to  de- 
cide the  case  on  the  law  and  the  evidence;  that 
the  court's  statement  of  law  was  the  best  evi- 
dence of  the  law  which  the  Jury  had,  and  there- 
fore in  view  of  that  evidence,  and  viewing  it  as 
evidence  only,  the  Jury  must  be  guided  by  what 
the  court  said  was  the  law.  This  ruling  was 
affirmed  by  the  Supreme  Court,  Paxson,  C.  J., 
saying  that  the  charge  of  the  court  was  the  best 
evidence  of  the  law  within  the  jury's  reach, 
and  therefore  the  jury  were  bound  to  follow  it. 
Mitchell,  J.,  in  his  opinion,  denies  emphatically 
that  the  jury  are  the  judges  of  law  as  well  as  of 
fact.  He  says  that  the  doctrine  arose  from  the 
power  of  the  jury  to  give  general  verdicts, 
which,  if  in  favor  of  acquittal,  could  not  be  re- 
vised by  the  court.  But  to  prove  the  doctrine 
true,  a  court  should  have  no  power  of  revision 
when  the  verdict  was  against  the  prisoner.  This 
right  of  revision  by  the  court  has  never  been 
disputed,  and  conclusively  negatives  the  Jury's 
right  to  be  judges  of  the  law. 

It  would  seem  that  Mitchell,  J.'s,  view  is  cor- 
rect and  his  reasoning  conclusive.  There  is  al- 
ways danger,  as  was  pointed  out  by  the  court 
of  Georgia  in  Higginbotham  v.  Campbell,  11  S. 
E.  Rep.,  1027,  that  if  the  jury  are  told  that  they 
are  judges  of  law  as  well  as  of  fact,  they  may 
think  themselves  not  bound  to  accept  the  court's 
statement  of  lawmny  more  than  they  are  l>ound 
to  believe  a  witness  to  a  fact. — The  Harvard  Law 
Review, 


Note — Release  of  Surety  on. — In  a  suit  upon 
a  promissory  note  the  surety  claimed  a  dis- 
charge on  the  ground  that  the  maker  had  paid 
flOO  on  account  in  consideration  of  extension  of 
the  time  of  payment,  the  surety's  original  obli- 
gaiion  being  thereby  altered:  Held,  That  as  it 
requires  an  additional  valuable  consideratio,n 
something  beyond  part  payment  of  the  debt,  to 
bind  the  promisee  to  the  observance  of  even  an 
express  promise  to  indulge,  the  original  obliga- 
tion was  not  altered,  as  the  holder  could  have 
brought  suit  at  any  time  after  the  note  had  ma 
tured,  and  the  surety  was  therefore  not  dis- 
charged. Hughes  et  aL  v.  Southern  Warehouse 
Co.,  Supreme  Court  of  Alabama,  Nov.  5,  1891 
(10  So.  Rep.,  183). 


THE  COURTS, 


Supreme  Coart  of  the  District  of  Columbia. 

IN  EftUlTY^New    Suits. 

February  10,  1892. 

13706.  Augustus  J.  A.  Lohse  v.  Jennie  Lohse. 
Com.  sol.,  G.  W.  Albright. 

13707.  W.  S.  Cox  V.  Eliza  W.  Patterson  et  aL 
To  Change  trustee.    Com.  sol.,  p.  p. 

February  3. 

13708.  Frank  J.  Litz  v.  Ella  G.  Litz.  For  di- 
vorce.   Com.  sol.,  Geo.  W.  Kern. 

13709.  William  Mayse  v.  Margaret  Gaddis  et 
vir.  To  annul  deed.  Com.  sols.,  F.  H.  Mackey 
and  Jas.  F.  Hood. 

13710.  Wm.  Mayse  v.  Chas.  J.  Meister.  To 
annul  deed.  Com.  sols.,  F.  H.  Mackey  and  Jas. 
F.  Ho^d. 

13711.  W.  A.  Stuart  v.  D.  Hardy  et  al.  To 
sell  interest  in  realty.    Com.  sol.,  Jas.  H.  Smith. 

February  15. 

13712.  Annie  Cadle  v.  Richard  Cadle.  For 
divorce.    Com.  sol.,  A.  K.  Browne. 

13713.  O.  N.  Baily  et  al.  (firm  of  R.  Leitch  & 
Son)  V.  Jno.  Fegan.  To  enforce  mechanics'  lien 
on  lot  9,  sq.  496.    Com.  sol.,  Jno.  Rfdout. 

February  16. 

13714.  Frank  Libbey  et  al.  (firm  of  Libbev, 
Bittinger  &  Miller  and  firm  of  Kane  &  Roacn) 
V.  Benjamin  Frank  et  al.  Com.  sol.,  M.  J.  Col- 
bert and  J.  C.  P.  Greer. 

February  17. 
13716,  J.  H.  Williams  v.  Minnie  E.  Williams. 
For  divorce.    Com.  sol.,  C.  Carring^on. 

13716.  Frederica  P.  Bruehl  v.  Emil  G,  Bruehl 
etal.  To  declare  ownership  of  lot  "I"  Shep- 
herds sub.  of  pt.  of  "Girl's  Portion."  Com. 
sol.,  J.  Edgar  Smith. 

13717.  C.  F.  Miller  v.  Chas.  Mades  et  al.  For 
specific  performance.  Com.  sol,,  Jno.  M.  Law- 
ton. 

13718.  A.  Depue  et  al.  v.  Jno.  H.  Bridwell  et 
al.  General  and  creditor's  bill.  Com.  sols.,  Ed- 
wards &  Barnard. 


AT    LAW— New  Suite. 

February  1,  1892. 
32572.  Weller&Repettiv.  William  H.  Wright 
Note,  |240.    Plflfs.  atty.,  Jas.  F.  Hood. 

32673.  Weller  &  Repetti  v.  W.  R.  Stone.  Note, 
1113.60.    Plflfs.  atty.,  Jas.  F.  Hood. 

32674.  B.  B.  Barnshaw  &  Bro.  v.  G.  F.  Shep- 
herd. Account,  1963.44.  Plflfs.  atty.,  F.  T. 
Browning. 

32776.  Prank  J.  Dieudonne  v.  Simon  D.  New- 
comb.  Note,  |160.  Plflfs.  Atty.,  Frank  T. 
Browning. 

,32676.  Henry  Kneflfley  v.  Ferdinand  Bitter. 
Judgment  of  Justice  Walter.  Plflfs.  atty.,  E.  L. 
Schmidt. 

32677.  Felix  M.  Draney  v.  The  District  of  Col- 
umbia. Account,  13,206.09.  Plflb.  attys.,  Shel- 
labarger  &  ^i^lson. 
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32578.  Oarvalaho  &  Herboth  v.  J.  K.  Stras- 
burger.  Acoount,  $179.26.  Plflfe.  attys.,  H.  W. 
Qarnett  and  D.  S.  Maokall. 

February  2. 

32679.  Catherine  La  Oovey  v.  Chas.  Gessford, 
gamisheeofH.  A.  Barron.  Appeal.  Appellee's 
atty.,  E.  A.  Newman ;  appeUantB  atty.,  J.  A. 
JohnBon. 

32680.  Jno.  R.  Francis  v.  Jno.  E.  Rlsley.  Ac- 
oount, $779.63.    Plffs.  atty.,  D.  W.  Qlassie. 

February  3. 
32581.  Robert  Moore  &  Co.,  to  the  use  of  Carl 
Victor,  trustee,  v.  William  J.  Moodie,  Amos  L. 
Merriman,  Benj.  J.  Kendig,  and  Harry  Land- 
voigt,  tradiug  as  Kendig  &  Landvoigt.  Note, 
$130.    Plflb.  atty.,  W.  A.  Johnston. 

32682.  Emmerson  W.  Bliss,  Jr.,  et  al.^.  Horace 
M.  Cake.  Certiorari.  Deffcs.  attys.,  Worthing- 
ton  &  Heald. 

82583.  A.  Richards  &  Co.  v.  Jno.  A.  Roche.  Ac- 
count, $735.87.    Plflfe.  atty.,  L.  C.  WilUamson. 

32584.  A.  Richards  &  Co.  v.  P.  H.  McLaugh- 
lin  &  Co.  Account,  $101.90.  Plfife.  atty.,  L.  C. 
Williamson. 

32686.  Nicholas  Sharp  y.  Timothy  Qannon. 
Damages,  $6,000.    Plflfe.  attys.,  Webb  &  Webb. 

February  4. 
32668.  F.  J.  McLane,  admr.  of  William  Ohio, 
deceased,  vs.  The  W.  &  G.  R.  R.  Co.    Damages, 
$10,000.    Plflfe.  attys.,  T.  A.  Lambert  and  W.  H. 
Sholes. 

February  6. 

32687.  F.  M.  Baker  v.  Sidney  Travers. .  Ac- 
count, $121.26.    Plflfe.  atty.,  J.  J.  Wilmarth. 

32688.  Charles  Wilton  v.  John  F.  Lipphard. 
Note,  $1,980.16.    Plflfe.  atty.,  W.  S.  Ja^skson. 

32689.  M.  Fisher  Sons  &  Co.  v.  J.  W.  Parrish 
et  al.  Note,  $600.  Plflfe.  attys.,  H.  W.  Garnett 
and  D.  S.  JttackalL 

32590.  The  Goodyear  Rubber  Co.  v.  Edward 
Corbett.  Account,  $163.  Plflfe.  attys,  H.  W.  Gar- 
nett and  D.  S.  Mackall. 

32691.  V.  Henry  Rothschild  &  Co.  v.  B.  J. 
Behrend.  Account,  $1,263.18.  Plflfe.  attys.,  H. 
W.  Gamett  and  D.  S.  Mackall. 

32592.  Whitfield  McKinley  v.  Wm.  L.  Pollard. 
Judgment  of  Justice  Strider,  $84.82.  > 

32693.  O.  M.  Bryant  v.  T.  W.  lyiddicombe. 
Judgment  of  Justice  Strider,  $40. 

February  6. 

32594.  John  H.  Carrico  v.  E.  A.  Waters.  Ac- 
count, $366.00.    Plflfe.  atty.,  R.  Ford  Cowles. 

32595.  John  A.  GriflSth  &  Co.  v.  Mertz  &  Co. 
Account,  $769.86.    Plflfe.  atty.,  D.  W.  Glassie. 

32696.  L  S.  Lyon  v.  Frank  Aldrich  et  al.  Note, 
$300.    Plflfe.  atty.,  p.  p. 

February  8. 

32697.  The  C.  H.  Brown  Banking  Co.,  v. 
David  Rittenhouse.  Notes,  $661.95.  Plflfe.  attys., 
Abert  &  Warren. 

32698.  S.  Bieber  v.  S.  Travers.  Note,  $126. 
Plflfe.  atty,  L  W.  Nordlinger. 

32599.  C.  S.  Garrattv.  Easterday  &  Haldeman- 
Aoeount^  $300.    Plflfe.  atty,  John  Ridout. 


te%al  Notices. 


Rule  of  Court. 

RCLB  30.  *  *  *  *  Hereqfler  aU  noHcea  which  relate  to 
proceedings  in  the  Supreme  Court  of  the  JHetriet  of  CMumbia, 
the  publiocUion  of  tohieh  ie  required  by  late  or  by  rules  of 
Oowriy  or  by  cmy  order  of  Court,  shall  be  published  in  Tub 
Washinoton  Law  Hbporte^,  during  the  time  required  by 
Imo,  in  a,ddiUon  to  any  other  pampers  which  may  be  hp^ally 
ordered  or  which  may  be  selected  by  the  parUes. 

FIR9X  I9I9HRXI09I. 


This  is  to  Gire  Notice 

That  the  sabBcriber,  of  the  District  of  Columbia,  has  ob- 
tained f^om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  ROBERT  C. 
BERN  AYS,  late  of  the  District  of  Columbia,  deceased. 

Ail  persons  having  claims  i^:ainst  the  said  deceased  are 
hereby  warned  to  einibit  the  same  with  the  vouchers  there- 
of,  to  the  subscriber,  on  or  before  the  9th  day  of  Februai^ 
next:  they  may  otherwise  by  law  be  excluded  from  aU 
benefit  of  the  said  estate.  ^ 

Oiven  under  my  hand  this  9th  day  of  February^  1892. 
ELIZABETH  BBRNAYS. 
8   Isaac  M.  Nordlinger,  Proctor. 500  7th  St.  s.  e. 

This  Is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  haA  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  CARL  L.  WIND- 
HOLZ,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  February 
next:  they  may  otherwise  bylaw  be  excluded  fVom  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  I8th  day  of  Februanr,  1892. 

WM.  A.  RUESS, 
8    Chapin  Brown.  Proctor.  806  P  St.  n.  w. 


This  is  to  Gire  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  fVom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  JOHN 
MILLER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  20th  day  of  Februarv 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  20th  day  of  Februaiy.  1892. 
CATHARINA  MILLER. 
8    Carusi  &  Miller.  Proctors.      JOSEPH  BI8CHOF. 

811  Q  St.,  n.  w^ 

~\H  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  business. 

February  19th,  1892. 

In  the  matter  of  the  Estate  of  CAROLINE  C.  ACKER,  late 
of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentarv  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Walter  H.  Acker. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  tie  18th  day  of  March,  next,  at  one 
o'clock  P.  M.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should  not 
issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNRR,  Justice. 

Test:  L.  P.WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 

This  IT  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia 
holding  a  Special  Terra  for  Orphans'  Court  business,  Letters 
of  Administration  c.t.a.  on  the  personal  estate  of  SAMUEL  C. 
POMEROY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  Februarv 
next:  they  may  otherwise  by  law  be  excluded  flrom  all 
benent  of  the  said  estate. 

Given  under  its  hand  this  12th  day  of  February,  1892. 
AMERICAN  SECURITY  AND  TRUST  CO. 
8   Edward  A.  Bowers,  Proctor.  Percy  B.  Metzger, 

Trust  Officer. 
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SBC09ID    I9I9HRXI09I* 


This  is  to  OiTe  Notice 

That  the  rabecriber  of  the  District  of  Ck>1umbi»,  has  ob- 
tained fh>m  the  Supreme  Gonrt  of  the  District  of  Colambia, 
holding  a  Special  Term  for  Orphans'  Ooart  Bosiness,  Letters 
Testamentary  on  the  personal  estate  of  ELIZABETH  3. 
DYER,  late  of  the  District  of  Columbia,  de.  eased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  sabscriber.  on  or  before  the  1st  day  of  Febmary. 
next ;  they  may  otherwise  by  law  be  excluded  flrom  all 
benetit  of  the  said  estate. 

Given  under  my  hand  this  1st  day  of  Febmary.  1882. 

JAS.  L.  TAYLOR, 
7    Care  Samuel  Maddox,  Proctor,  4g2  La.  Ave.        

This  is  to  GiTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  haft  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  JAB1E8 
H.  DOCKETT,  lat^  of  the  District  of  Columbia,  deceased. 

AU  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  Februanr 
next:  they  may  otherwise  by  law  be  excluded  from  aU 
benefit  of  the  said  estate. 

Given  under  my  hand  this  16th  dav  of  February.  180S. 
Am>REW  J.  MILLER, 
7^  Carnsi  A  Miller,  Proctors. 917  F  St.  n.  w. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  12th,  1892. 

In  the  matter  of  the  EsUte  of  CHARLBB  F.  M06EBY, 
late  of  the  District  of  Columbia,  deceased 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  Mary  S. 
Nash. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  the  llth  day  of  March  next,  at  1 
o'clock  P.  M.,  to  show  cause  why  Letters  of  Administration 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  JusUce. 

Test :  L.  P.  WMGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
7    Gordon  &  Gordon,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
EHtn  C.  Gray  et  al.   ) 

vs.  }   No.  18,899.    Equity  Docket. 

Ralph  L.  CaH  el  aL  1 

Upon  consideration  of  the  report  of  John  P.  Sheppard* 
receiver,  filed  herein  this  day  setting  forth  the  sale  by  him 
as  receiver  In  this  cause  to  Margaret  E.  Selby  for  the  sum  of 
fifteen  hundred  dollars,  of  lot  number  603  in  Union  town  in 
the  District  of  Co:umbia,  according  to  the  original  plan  of 
Uniontown,  it  is  this  6th  day  of  February,  1892,  ordered  that 
said  sale  be  ratified  and  confirmed,  unless  cause  to  the  oun* 
trary  be  shown  on  or  before  the  7th  day  of  March,  1892. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  in  the 
meantime,  the  first  publication  to  be  made  within  one  week 
fh>m  this  date. 


A.  B.  HAGNER,  JusUce. 
J.  R.  Young,  Clerk. 
7  By  L.  P.  WilUams,  Asst.  Clerk. 

[Filed  February  6, 1892.    J.  R.  Young,  Clerk.] 


Trueoopv.    Test; 


\H  THE  SUPREME  COURT  OF  THE  DISTRiCT  OF  COLUMBIA. 
The  18th  day  of  February,  1892. 
Charlst  C.Simmons) 

vs.  y  No.  18.661.    Eq.  Doc.  83. 

Lucrttla  Simmons.  ) 

On  motion  of  the  comnlainant,  by  J.  Thomas  Sothoron, 
his  solicitor,  it  is  orderoa  that  the  defendant  cause  her 
appearance  to  be  entered  hecein  on  or  before  the  first  rule- 
dav  occurring  forty  days  after  tbis  day ;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  defkult. 

The  object  of  this  suit  is  to  obtain  a  divorce,  a  vinculo  mat- 
rimonii,  on  the  ground  of  willful  desertion  and  abandon- 
ment for  the  ttai  and  uninterrupted  space  of  two  years  of 
complainant  by  the  defendant. 

A.  B.  HAGNER,  Asso.  JusUoe. 

True  copy.    Test :  J.  R.  Young,  Clerk. 

7  By  L.  P.  Williams,  Asst  Clerk. 


Cegal  Notitee. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

Febmary  12th,  1802. 

In  the  matter  of  the  BsUte  of  BENJAMIN  B.  BilLLS 
late  of  Laramie  County,  Wvoming,  deceased. 

Application  fbr  Letters  of  Administration  on  the  Estate 
of  the  said  deceased,  has  this  dav  been  made  by  Sallie 
ICills,  his  widow,  and  Benjamin  Mills  and  others,  children 
and  next  of  kin  of  the  doMdent. 

All  persons  interested  are  herehv  notified  to  appear  in  this 
Court  on  the  Eleventh  day  of  March  next,  at  11  o'clock  a. 
m.,  to  show  cause  why  Letters  of  Administration  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  fbr 
three  weeks  in  the  Washington  Law  Rbportsb  and 
Washington  Post,  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Tost :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
7    No.  4882.    Ad.  Doc.  18.  John  Lyon,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRiCT  OF  COLUMBIA. 

Holding  a  Special  Term  fbr  Orphans'  Court  Businee. 
February  12th,  1882. 

In  the  matter  of  the  Estate  of  JOHN  RICHARD,  Senior, 
lata  of  WjToming  Territory,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  has  this  dav  been  made  by  Peter  Richard, 
and  othera,  children  and  next  of  kin  of  the  decedent. 

AU  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  the  Eleventh  day  of  March  next^  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
Estate  of  the  said  deceased  should  not  Issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  ELAGNER,  Justice. 

Test:  L.  P.WRIGHT, 

Register  of  Willi  for  the  District  of  Columbia. 
7    No.  4888.    Ad.  Doc.  17.  John  Lyon,  Proctor, 

m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  llth.  1802. 

In  the  matter  of  the  Estate  of  ANNA  KEY  LAIRD, 
lata  of  the  District  of  Columbia,  deceased. 

AppUcation  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Mayhew  Plater 
and  Charles  M.  Matthews, 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  the  llth  day  of  March  next,  at  11  o'clock, 
a.  .m.,  to  show  cause  why  the  said  Will  should  not  be 
pr6ved  and  admitted  to  prohate  and  Letters  Testamentary 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weekf  in  the  Washinffton  Law  Reporter  and 
Evening  Ster  previous  to  the  said  day.  

Bv  the  Court.  A.  B.  HAGNER,  Justice. 

^vne  v>Qurv  ^  ^  WRIGHT, 

Register  of  WiUs  for  the  District  of  Columbia. 
7    No.  4822.    Ad.  Doc.  17.  H.  8.  Matthews.  Proctor. 

(N  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

Febmary  12th,  1802. 

In  the  matter  of  the  &»tote  of  ANTOINE  JANIS,  late  of 
Sheridan  County,  Nebraska,  deceased.  .     «     .      - 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  Antoine  Janis, 
Jr.,  and  others,  descendants  and  next  of  kin  of  decedent. 

All  persons  interested  are  hereby  notified  to  appear  In  this 
Court  on  the  Eleventh  day  of  March  ne^  at  11 
o'clock  p.  m.,  to  show  cause  why  the  said  Letters  of  Admin- 
istration on  the  Estate  of  the  said  deceased  shoold  not 
issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  aw^ek  for 
three  weeks  in  the  Washington  Law  RBPORTRBand  Wash- 
ington Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
7    No.  4881.    Ad.  Doc.  17.  John  Lyon,  Proctor. 
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Cegal  Notitee. 


This  is  to  OiTe  Notioe 

That  the  snbecriber,  of  the  District  of  Oolambia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  buslneesjiettera 
of  AdnUnistration  o.  t.  a.  on  the  personal  estate  of  J06BPH 
LOCHBOEHLER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havmg  claims  against  the  said  deceased  are 
hereby  warned  lo  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  February 
next ;  they  may  otherwise  bylaw  be  excluded  from  all  benefit 
of  the  saia  estate. 

GiTcn  under  my  hand  this  0th  day  of  Februanr.  1892. 
BOBEBT  A.  PHILLIPS, 
1419  New  York  Ave. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  16th  day  of  February,  1892. 
Anna  Doyle,  plaintiff,        ) 

▼s.  >  No.  18,680.    Eq.  Docket  88. 

Jacob  DixoA  Doyle,  defendant. ) 

On  motion  of  the  plaintiff,  by  Mr.  J.  M.  Vale,  her  solicitor, 
it  is  ordered  that  the  defendant,  JACOB  DIXON  DOTLE, 
cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  or 
default. 

The  object  of  this  suit  is  a  divorce  from  the  bond  of 
marriage  for  desertion  for  the  period  of  two  years  last  oast. 

By  the  Court.  A.  B.  H  AGNBB^ustioe,  Ac. 

True  copy.    Test:  J.  B.  Young,  Clerk. 

7  By  L.  P.  Williams,  Aast.  Clerk . 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  16th  day  of  February,  1892. 

E.  Wesley  Kirby  > 

TS.  {  No.  18,660.    Eq.  Docket  83. 

Emetine  M.  Klrby.  ) 

On  motion  of  the  plaintiff,  by  Mrs.  Belva  A.  Lockwood, 
his  solicitor,  it  is  ordered  that  tbe  defendant,  EMBUNE  M. 
KIBBY.  Aiuse  her  appearance  to  be  entered  herein  on  or 
before  tbe  first  rule-day  occurring  forty  days  after  this  day : 
otherwise  the  cause  will  be  proceeded  with  as  in  case  oi 
default. 

The  object  of  this  suit  is  for  divorce  on  the  ground  of 
wUUU  desertion  for  the  uninterrupted  space  of  more  than 
two  years. 

By  the  Court.  A.  B.  HAGNEB,  Justice,  Ac 

True  copy.    Test :  J.  B.  Young,  Clerk,  Ac. 

7  By  M.  A.  Clancy,  Asst.  Clerk. 


XHIRD    I9ISKRXIOBI. 


This  is  to  Gire  Notioe 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ttom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  FBEDEBICfi 
W.  8CHAPEB.  late  of  the  District  of  Columbia,  deceased. 

All  persons  uaving  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  sub6cril>er,  on  or  before  the  80th  dav  of  January 
next;  they  may  otherwise  by  law  be  excluded  f^om  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  80th  day  of  January,  1892. 
GEOBGE  SCHEUCH, 
6    Leon  Tobriner,  Proctor.  801  Md.  Ave.,  n.  e. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  February,  1892. 

Augustus  F.  Rodgers  et  al. ) 

vs.  y No.  18,679.    Eq.  Docket  88. 

Montgomery  Meigs  et  al.  ) 

On  motion  of  the  plaintifb,  by  Abert  A  Warner,  their 
solicitors,  it  is  ordered  that  the  defendant,  ELIZABETH 
B0DGEB8,  cause  h^r  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  day?  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 

fiiUlt. 

The  object  of  this  suit  is  to  have  a  new  trustee  appointed 
in  the  place  and  stead  of  Montgomery  C.  Meigs,  deceased. 

1^  the  Court.  A.  B.  HAGNEB,  Justice,  Ac. 

True  copy.    Test :  J.  B.  Young,  Clerk,  Ac. 

6  By  M.  A.  Clan^,  Asst.  Clerk. 

[Filed  February  6, 1892.    J.  B.  Young,  Clerk.] 


Cegol  Notite0. 


This  is  to  Gire  Notioe 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fh)m  the  Pupreme  Court  of  the  District  of  Columbia, 
holding  a  Special  ifem  for  Orphans*  Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  EMILY 
H.  BBED,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  19th  day  of  January 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  19th  day  of  January,  18W. 
THE  WASHINGTON  LOAN  A  TBUST  CO. 
6    John  B.  Lamer,  Proctor.  By  B.  H.  Warner,  Prest. 


This  is  to  GiTO  Notioe 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fyom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  l^rm  for  Orphans»pourt  bwrinew,  I^ttws 
of  Administration  on  the  personal  estote  of  JOHN  BOME, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  cUlms  against  the  said  deceased  are 
heifebywamed  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  23d  day  of  J»nn»>"y 
next:  they  may  otherwise  by  law  be  excluded  from  aU 
benefit  of  Che  said  estate.  ,  _^  ^        ^  ,  „^ 

Given  under  my  hand  this  28d  ^^^^^^^^^ 

6    John  A.  Barthel,  Proctor.  987 1  St.  n.  w. 


This  is  to  GiTe  Notiee 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ttom  the  Supreme  Court  of  the  District  of  Columbia, 


'  CATHABINE 


holding  a  Special  Term  for  Orphans'  Court  businMS.  Letters 
of  Administration  on  the  personal  estate  of  CATHA 
V.  COBB,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
herebywamed  to  exhibit  the  same,  with  the  voudiers  there- 


Of,  to  the  subscriber,  on  or  before  the  9d  day  of  Febmarr 
next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  Uie  said  estate. 
Given  under  my  hand  this  2d  <i*y  of^Februaj]^  1892. 

g  1012  10th  St.  n,  w.  City. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Spedal  Term  for  Orphans*  Court  Business. 

February  6th,  1882. 

In  the  case  of  Henry  V.  Parsell,  Administrator  of  N0BBI8 
PETEB8  deceased,  the  Admlnstrator  aforesaid  has,  with  the 
approval  of  the  court,  appointed  Friday,  the  4th  day  of 
March,  A.  D.  1892,  at  11  o^clock  a.  m.,  for  making  payment 
and  distribution  under  the  court's  direction  and  control; 
when  and  where  aU  creditors  andpersons  enUtled  tofj^«>- 
utive  shares  (or  legacies)  or  a  residue,  are  hereby  notified  to 
attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  property  voudied; 
otherwise  the  Administrator  will  take  the  benefit  of  the 

^Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  In  the  Washington  Law  Beporter  previous 
to  the  said  day.  l.  P.  WEIGHT, 

Begater  of  Wills  for  the  District  of  Columbia. 

6    No.  8681.    Ad.  Doc.  16.  -^ohn  E.?S?'**."*H_^ 

x^u.opo  Martin  P.  Morris,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  6th,  1892. 

In  the  matter  of  the  Estate  of  CATHABINE  McDON- 
OUGH,  late  of  the  District  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate 
of  the  said  deceased,  has  this  day  been  made  by  J.  William 
Lee,  a  creditor  of  said  estate.      ,         ..^  ^^  i- *v.»- 

All  persons  Interested  are  hereby  notified  to  appear  In  this 
Court  on  Friday,  the  4th  day  of  March,  next,  at  H 
o'clock  a.  m.,  to  show  cause  why  Letters  of  Administration 
on  tbe  Estate  of  the  said  deceased  should  not  issue  as 

'^l^ovlded  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Beporter 
previous  to  the  said  day.  _   „.^,„«™    t„^t^ 

By  the  Court.  A.  B.  HAGNEB,  i««tlce. 

SstV  L.  P.  WEIGHT, 

Beglster  of  Wills  for  the  District  of  Columbia. 
6   No.  4809.   Ad.  Doc  17.         Geo.  B.  Johnson,  Proctor. 


Digitized  by 


Google 


128 


THE  WASHINGTON  LAW  REPORTER. 


Vol.  XX 


ttqal  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Conrt  Bofiinees. 

February  5th.  1892. 

In  the  matter*  of  the  Estate  of  ELIZABETH  A.  TOWN- 
SEND,  late  of  Washington  D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  of  Administration  c.  t.  a.  on  the  Estate 
of  the  said  deceased  has  this  day  been  made  by  Samuel  H. 
Ellis,  Executor  named  in  said  Will,  who  prays  that  such 
Letters  may  be  granted  to  Richard  Sylvester. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  the  4th  day  of  March  next,  at  10 
o'clock  a.  m.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  of  Admin- 
istration c.  t.  a.  on  the  Estate  of  the  said  deceased  should 
not  issue  as  prayed. 

Provided  a  cony  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter,  the  Eve- 
ning Star,  of  Washington,  D.  C.  and  the  New  York  Herald, 
previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNBR,  Justice. 

Test  ■  L   P  WRIGHT 

Register  of  Wills  for  the  District  of  Columbia. 
6    No.  4815.    Ad.  Doc.  17.       C.  Maurice  Smith,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  5, 18$>2. 

In  the  matter  of  the  Estate  JOHN  GRINDER.  Ute  of 
Washington,  D.  C.  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Edward  M. 
Grinder. 

All  persons.interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  4th  day  of  March  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letteni  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  ooce  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAONER,  Justice. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
6    No.  4812.    Ad.  Doc.  17.  J.  J.  Darlington,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  5th.  1892. 

lu  the  matter  of  the  estate  of  MARY  JANE  ROSS,  late  of 
the  Difetrict  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentarv  on  the  estate  of  the  said 
deceased,  has  this  day  been  made  by  Irving  Gibson. 

All  persons  interested  are  bere^  y  notiflea  to  appear  in  this 
Court  on  Friday,  the  4th  day  of  March  next,  at  one  o'clock 
p.  ni.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbpobtbr 
and  Evening  Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
6    No.  4758.    Ad.  Doc.  17.  J.  H.  Adriaans.  Proctor. 


c  uuuni  vr  inc  uioiniui  ur  uuu 
»hedd     ) 

{No.  13,445.    Equity  Doc. : 
ratal.  ) 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Caroline  Amelia  Shedd 

vs. 
Frederick  R.  Slater 

Upon  consideration  of  the  report  of  the  trustee  filed  in 
this  cause  this  day,  it  is  this  2d  day  of  February,  1892.  ordered 
and  decreed  that  the  sale  of  the  said  sub  lot  fourteen  (14) 
in  Fquare  north  of  square  two  hundred  and  forty-two  (242), 
as  reported  by  the  trustee,  he  ratlHed  and  confirmed,  unless 
cause  to  the  contrary  be  shown  on  or  before  the  2d  day  of 
March,  1892. 

Provided  a  copy  of  this  order  be  published  in  the  Wash, 
ington  Law  Reporter  once  in  each  of  three  (3)  successive 
weeks  prior  to  said  date. 

The  amount  of  the.  said  sale  as  reported  is  five  thousand 
five  hundred  and  eighty-seven  dollars  and  sixty-five  cents 
(16,587.65). 

A.  B.  HAGNER. 

True  copy.    Test :  J.  R.  Toung,  Clerk. 

6  ByL.P.Wimiams,Asst.Clerk. 

[nied  February  2, 1802.   J.  R.  Young,  Clerk.] 


tt^al  NoHree. 


IN  THE  SUPREME  COURT  0^  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  February,  1892. 
William  B.  MrMS  and  William  *) 

H.  Moset,  partners,  trading 

at  W.  B.  Motet  &  Son.  No.  82,482.    At  Law  Docket  38. 

vs. 
Whitman  Dunbar.  i 

On  motion  of  the  plalntiflT,  by  Mr.  W.  L.  Cole,  his 
attorney,  it  is  ordered  that  the  defendant,  WHITMAN  DUN- 
BAR, cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule  day  occurring  forty  days  after  this  day ;  others 
wise  the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  recover  a  judgment  against  the 
defendant  for  the  sum  of  two  hundred  and  ninety-two  and 
^  dollars,  with  interest  thereon  from  the  20th  day  of  Jan- 
uary, 1891,  and  costs  of  suit,  and  to  condemn  for  satisfkction 
thereof  certain  goods  and  chattels  which  have  been  levied 
upon  and  seized  under  the  writ  of  attachment  in  this  case. 

By  the  Court.  M.  V.  MONTGOMERY,  Justice,  Ac. 

True  copy.    Test:  J.  R.  Young,  Clerk,  Ac 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  ath  day  of  February.  1892. 
George  A.  Burch,  complainant,  i 

vs.  y  No.  18,421.    Bq.  Docket  82. 

Ella  Burch,  defendant.        ) 

On  motion  of  the  plaintiff,  by  Mr.  Eugene  F.  Arnold,  his 
solicitor,  it  is  ordered  that  the  defendant  cause  her  appear- 
ance to  be  entered  herein  on  or  before  the  first  rmo-dav 
occurring  forty  days  after  this  day :  otherwise  the  cause  will 
be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vinotUo  mat- 
rimonii  on  the  ground  of  willful  desertion  and  abandon- 
ment for  the  full  and  uninterrupted  space  of  two  years  of 
complainant  by  the  defendant. 

By  the  Court.  A.  B.  HAONER,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young.  Clerk.  Sua. 

6 By  M.  A.  Clancy,  Aast.  Clerk. 

This  is  to  myeTNotlce 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  f^om  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
business.  Letters  Tests  men  tary  on  the  personal  estate  of 
MARY  J.  RICKETTS.  late  of  the  District  of  Columbia, 

All  pereons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  February 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  February,  1892. 

JOHN  W.  HAR8HA. 
6    Campbell  Carrington,  Proctor.     ___ 

This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  fW»m  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
business.  Letters  Testamentary  on  the  personal  estate 
of  MARTHA  R.  WILSON,  late  of  the  District  of  Colum- 
bia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  l)efore  the  6th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  f^om  all 
benefit  of  (he  said  estate. 

Given  under  my  hand  this  6th  day  of  February.  1892. 
MARTIN  L.  WELPLBY. 
6    Frank  T.  Browning.  Proctor.  No.  802  East  Cap.  St. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  February,  1892. 
Alexander  Morris,  guardian, ) 

vs.  >  No.  18,673.    Docket  Eq.  88. 

MorritS.  Smtthetal.        ) 

On  motion  of  the  complainant,  by  Messrs,  Jesse  H.  Wil 
son  and  John  Ridout,  his  solicitors,  it  is  ordered  that  the 
defendant,  MORRIS  S.  SMITH,  cause  his  appearance 
to  be  entered  herein  on  or  before  the  first  rule-day  occurring 
fori V  days  after  this  day;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

The  obiect  of  this  suit  is  to  obtain  a  decree  for  the  sale  of 
lot  60  in  the  subdivision  of  square  182  in  the  city  of  Washing- 
ton. District  of  Columbia,  and  the  re-investment  of  the  pro- 
ceeds of  sale  in  accordance  with  the  provisions  of  sections 
957  to  968  both  inclusive,  of  the  Revised  Statutes  relating  to 
the  District  of  Columbia. 

By  theCourt.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac 

6  By  L.  P.  WilUama,  Asst.  Clerk. 
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Octngerous  Premisea 

In  Walker  v.  Winstanley,  decided  by  the  Su- 
preme Goart  of  Massachnsetts  in  January,  1892, 
it  appeared  that  the  plaintiff  went  into  the  yard 
of  a  tenement  house  at  night  and  was  injured 
by  falling  through  a  cellar  door  which  had  been 
left  open.  It  was  held  that  he  could  not  re- 
cover, because,  although  assuming  that  he  was 
a  licensee  and  not  a  mere  trespasser,  he  had  not 
kept  to  the  pathways,  and  the  invitation  to  the 
public  to  enter  such  a  yard,  if  implied  from  the 
character  of  the  house  aiid  the  aspect  of  the 
grounds,  does  not  extend  to  all  parts  of  the  yard 
irrespective  of  necessary  lines  of  travel.  The 
following  is  the  opinion  : 

•'  We  assame  in  favor  of  the  plaintiff  that  he 
was  within  the  scope  of  any  invitation  to  the 
public  having  lawftil  business  at  the  defend- 
ant's house,  which  fairly  was  implied  by  the 
aspect  of  the  house  and  grounds.  We  assume 
also  that  the  defendants  had  control  of  the 
premises.  But  an  invitation  only  implied  by 
the  situation  and  look  of  the  premises  must  be 
confined  within  somewhat  definite  limits.  When 
the  plaintiff  went  along  the  side  of  the  defend- 
ant's house  and  fell  down  the  cellar  stairs,  noth- 
ing said  to  him  that  the  line  he  selected  was 
appropriated  to  travel  any  more  than  the  rest 
of  the  yard  or  open  space  between  that  and  the 
next  bouse.  On  the  contrary,  there  was  the 
well  known  chance  of  a  cellar  door  being  near 
the  house.  If,  then,  we  assume  that  the  plain- 
tiff was  warranted  in  being  where  he  was  so  far 
that  he  was  a  licensee,  and  not  a  trespasser,  still 
we  think  it  impossible  to  extend  the  principle 
of  invitation  so  as  to  cover  the  whole  yard,  irre- 
spective of  pathways,  necessary  lines  of  travel, 
or  anything  on  the  sur&ce  which  promised  se- 
curity. In  Learoyd  v.  Godfrey,  138  Mass.,  316, 
the  plaintiff's   intestate  was  hurt  in  a  place 


pointed  out  as  a  passageway  by  the  position  of 
the  buildings.  The  decision  in  Curtis  v.  Kelly, 
163  Mass.,  123,  26  N.  W.  Rep.,  421,  waa  made  de- 
pendent upon  the  bill  of  exceptions  being  taken 
to  mean  that  there  was  evidence  of  a  passage- 
way across  the  yard.  The  present  case  is  more 
like  Reardon  v.  Thompson,  149  Mass.,  267, 21  N. 
E.  Rep.,  369.  See,  also.  Mistier  v.  O'Grady,  132 
Mass.,  139." 

■  ♦  ■ 

Novelists*  Law. 

The  graphic  and  usually  accurate  Mr.  Grant 
Allen  has  surely  fallen  into  a  slight  error  in  his 
recent  novel  called  "Dumaresq's  Daughter." 
A  will  is  being  witnessed,  and  the  witness  who 
attests  in  the  presence  of  the  solicitors  of  the 
testator  is  able  to  see  the  name  of  the  person 
who  takes  the  whole  benefit  of  the  will,  and,  in- 
deed, can  hardly  help  seeing  it.  Surely  the 
ordinary  practice  is  to  so  fold  a  will  up  that  the 
names  of  the  legatees  cannot  be  seen  by  the  at- 
testing witnesses. 

Miss  Braddon,  like  the  late  WilMe  Collins, 
makes  sure  of  her  law  before  using  it  as  mate- 
rial in  her  novels.  In  the  latest — and  by  no 
means  the  least  interesting — of  her  ingenious 
stories,  "  Gerard;  or,  the  World,  the  Flesh,  and 
the  Devil,"  we  see  a  good  deal  of  a  firm  of  Lon- 
don solicitors  .whose  practice  is  both  extensive 
and  highly  respectable.  The  characters  of  the 
two  partners  are  cleverly  contrasted,  but  Miss 
Braddon  asks  her  readers  to  believe  too  much 
in  the  good  nature  of  London  solicitors  when 
she  describes  a  hard-headed  Lincoln's  Inn  fiim- 
ily  lawyer  drawing  checks  for  £500  in  favor  of 
"a  claimant"  whose  identity,  though  pretty 
clear,  had  not  been  established.  Unlike  most 
lady  novelists,  however,  this  authoress  knows 
what  itivalidatos  a  will,  and  the  fact  of  marriage 
after  execution  of  a  will  having  this  effect  is 
made  good  use  of  in  the  denouement  of  the  plot. 
Not  a  little  of  the  power  and  flavor  of  her  nov- 
els may  be  traced  to  the  fact  that  **  Miss  Brad- 
don," the  novelist,  is  identical  with  Mrs.  Max- 
well, the  capable  and  intelligent/emmcd'  affaires 
and  the  valued  friend  of  many  clever  men  in  the 
three  learned  professions,  as  well  as  in  the  fields 
of  literature  and  art.— I/aw?  Journal, 


More  novelists'  law.  In  a  recent  novel  a  firm 
of  solicitors  write  to  the  villain  of  the  piece  that 
their  client  will  withdraw  their  threatened  ac- 
tion for  forgery  and  embezzlement  of  certain 
bonds  if  the  villain  will  reimburse  the  amount. 

And  some  more.  Mr.  Oscar  Wilde  has  written 
a  clever  and  witty  ghost  story  called  "The  Can 
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terville  Ghost."  An  American  milHonaire  buys 
a  family  estate  f^om  an  English  peer.  The  mill- 
ionaire's daughter  finds  some  jewels  in  the  man- 
sion house.  These  the  purchaser  of  the  estate 
returns  to  the  peer  with  the  following  remark- 
able observations  on  the  English  law :  **  My  lord, 
I  know  that  in  this  country,-mortmain  is  held  to 
apply  to  trinkets  as  well  as  land,  and  it  is  quite 
clear  to  me  that  these  jewels  are,  or  should  be, 
heirlooms."  Why  did  not  Mr.  Oscar  Wilde  look 
up  mortmain  in  a  law  dictionary  before  he  em- 
ployed the  term?  Further  on  the  peer  refuses 
to  accept  the  jewels :  *'  As  for  their  being  heir- 
looms," he  says,  "  nothing  is  an  heirloom  that  is 
not  so  mentioned  in  a  will  or  legal  document." 
Again  we  have  to  record  that  Mr.  Grant  Allen, 
while  he  has  written  a  very  good  tale  in  his 
"  Dumaresq's  Daughter,"  is  not  quite  sound  in 
his  law.  He  has  not  sufficiently  studied  the  law 
of  testamentary  capacity  as  affected  by  insanity. 
In  chapter  xvii  Mr.  Burchell,  a  solicitor,  on 
drawing  a  will  for  a  client  in  a  hurry,  tells  him 
that  the  will  may  possibly  be  upset,  because  it  is 
made  in  favor  of  a  girl  with  whom  he  is  merely 
acquainted,  and  the  testator  is  in  a  state  of  ex- 
citement because  he  is  about  to  depart  next  day 
for  the  Soudan  as  a  war  artist.  We  think  if  the 
will  was  disputed  on  the  ground  of  the  testator's 
insanity  the  jury  would  be  directed  to  confine 
their  attention  to  the  point,  not  \vhat  were  the 
testator's  motives  or  the  influences  which  led 
him  to  select  his  beneficiary,  but  did  he  realize 
what  he  was  doing  in  passing  over  his  relatives 
for  a  comparative  stranger.  Further,  in  chap- 
ter xxviii  he  talks  of  a  will  as  if  it  were  the 
same  species  of  instrument  as  a  deed,  and  speaks 
of  a  man  inheriting  money  as  next  of  kin  and 
sole  heir-at-law,  and  of  a  settlement  which 
makes  an  illegitimate  child  *'heir  to  the  person- 
alty irrespective  of  the  question  of  his  birth."— 

English  Law  Notes. 

» <♦»  » 

Chattel  Mortgages— Priorities  of.— An  un- 
recorded mortgage  upon  chattels,  though  unac- 
companied by  any  change  of  possession,  will 
prevail  over  a  subsequent  recorded  mortgage 
given  to  secure  a  prior  indebtedness,  provided 
the  earlier  mortgage  was  not  kept  from  the  rec- 
cords  by  the  mortgagee  for  any  fraudulent  pur- 
pose. The  date  of  the  chattel  mortgage  cover- 
ing the  machinery  and  most  of  the  property  in 
a  mill  is  not  affected  by  a  subsequent  agreement 
between  mortgagor  and  mortgagee  to  substitute 
one  article  mentioned  in  the  mortgage  for  an- 
other, and  altering  the  wording  of  the  mortgage 
to  that  effect.  L.  O.,  78  Atky.  Milton  v.  Boyd, 
Court  of  Chancery  of  New  Jersey,  Nov.  5, 1891, 
22  AtL  Rep.,  1078. 


Supreme  Conrt  of  the  District  of  Colnmbia. 

In  General  Term. 


EMMA  SULLIVAN  AND  MARTHA  BURNS 

V. 

ELIZABETH  FLYNN. 

1.  The  fact  that  the  grantee  in  a  deed  of  a  person  of  un- 

sound mind  did  not  know  the  grantor  to  be  non  compos 
at  the  time  of  the  execution  of  the  deed  givea  it  no 
validity. 

2.  The  deed  of  an  insane  person  is  void  and  therefore  can- 

not be  ratified  by  acU  in  pais. 
8.  As  to  what  is  the  effect  upon  a  desd  of  a  finding  by  a  jury 
de  lunaUoo  that  the  grantor  was  insane  at  the  day  prior 
to  the  date  of  the  deed,  quasre. 

At  Law.    No.  28.812.   Decided  February  28, 1892. 
The  Chief  Justice  and  Justices  Cox  and  Jambs  siUing. 

Motion  for  a  new  trial  on  a  bill  of  exceptions 
taken  on  an  action  of  ejectment  Judgment 
affiiTned. 

Mr.  W.  WiLLOUOHBY  for  plainttff. 

Messrs.  Wm.  P.  Mattinqly  and  Daniel  O'O. 
Callaghan  for  defendants. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the 
Oourt: 

This  is  an  action  of  ejectment,  in  which  the 
plaintiffs,  as  heirs  of  Isabella  Carney,  seek  to  re- 
cover possession  of  a  certain  lot  in  Washington 
on  the  ground  that  their  ancestress  was  insane 
when  she  executed  the  deed  under  which  the 
defendant  claims  title. 

The  bill  of  exceptions  shows  that  the  plaintiffs 
gave  evidence  tending  to  show  that  Mrs.  Carney 
originally  derived  title  from  the  defendant;  that 
afterwards  she,  with  her  husband,  executed  to 
Daniel  Callaghan,  as  trustee  for  Patrick  Power, 
the  deed  now  impeached;  that  the  defendant 
claimed  that  Callaghan  made  this  purchase  for 
her  benefit,  thatshe  actually  wentinto  possession, 
and  Callaghan  and  Power  afterwards  conveyed 
the  premises  to  her.  The  plaintiff  fUrther  gave 
evidence  tendmg  to  show  that  Mrs.  Carney  was 
insane  at  the  time  of  the  conveyance  to  Cal- 
laghan, and  that  defendant  had  knowledge  of 
such  insanity.  They  also  put  in  evidence  the 
records  of  an  inquisition  de  lunatic,  in  which 
the  jury  found  that  Mrs.  Carney  had  been  insane 
since  the  Ist  day  of  May,  1887;  a  period  which, 
it  may  be  observed,  did  not  begin  till  more  than 
a  fortnight  after  the  date  of  her  deed  to  Cal- 
laghan. 

The  defendant  gave  evidence  tending  to  show 
that  Power,  the  nominal  beneficiary  in  the  deed 
to  Callaghan,  had  acted  for  her  in  the  matter, 
that  Power  did  not  see  Mrs.  Carney  during  the 
transaction  and  was  not  told  that  she  was  in- 
sane; that  she,  the  defendant,  never  heard,  until 
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after  the  sale,  that  Mrs.  Carney  was  insane,  and 
that  she  was  not  in  fact  insane. 

The  consideration  for  the  purchase  was  $500 
in  cash  and  the  note  of  Mr.  Callaghan  for  (500. 
The  latter  was  paid  to  Thomas  F.  Miller,  com- 
mittee of  Mrs.  Carney.  It  is  stated  in  the  bill  of 
exceptions  that,  after  Mrs.  Carney's  death,  Mrs. 
Bums,  one  of  the  plaintiffs,  demanded  of  Miller 
the  money  that  came  into  his  hands  as  commit- 
tee, and  that  on  January  4,  1888,  he  advanced  to 
her  $90  and  took  from  her  a  receipt  in  the  fol- 
lowing form,  signed  by  herself  and  h#r  husband: 

"Washington,  D.  C,  January  4,  1888.  Due 
Thomas  P.  Millw  ninety  dollars  advanced  to  us 
by  him  out  of  tanda  in  his  hands  belonging  to 
the  estate  of  Isabella  Carney,  deceased.  In  case 
the  said  fund  or  any  part  thereof  is  adjudged  to 
belong  to  Martha  Burns,  then  the  said  sum  of 
ninety  dollars  to  be  charged  against  such  part 
And  in  the  event  tWt  the  said  Martha  Burns  is 
not  allowed  a  sufficient  portion  of  said  ftind  to 
oover  the  said  ninety  dollars,  then  we  agree  to 
pay  to  the  said  Thomas  F.  Miller  the  said  sum 
of  ninety  dollars,  or  so  much  thereof  as  may  be 
unpaid.     Martha  Bums,  James  Bums." 

This  agreement  was  required  by  Miller  be- 
cause he  was  of  opinion  that  Mr.  Carney  would 
t>e  entitled,  as  husband,  to  administer,  use  and 
appropriate  the  personal  property  of  Mrs.  Car- 
ney. In.  order  to  a  settlement  of  that  question, 
he  afterwards  ^led  a  bill  of  interpleader. 

Finally,  Mr.  Callaghan  testified  for  the  de- 
fendant that,  at  the  time  of  the  execution  of  the 
deed  to  him,  there  was  nothing  in  the  actions  or 
manner  of  Mrs.  Carney  to  indicate  that  she  was 
of  unsound  mind,  that  he  never  had  heard  that 
she  was  so,  and  had  no  suspicion  of  such  a  fact. 

The  defendant  there  rested,  and  Uiereupon  the 
plaintiff  introduced  evidence  tending  to  show 
that  Mrs.  Burns  did  not  understand  that  the  |90 
advanced  by  Miller  was  to  be  taken  from  the 
fhnds  in  his  hands  for  her  benefit,  but  under- 
stood that  if  he  could  advance  to  her  attorney 
the  sum  of  |90  she  would  see  that  Mr.  Miller 
should  be  repaid. 

Instructions  were  offered  by  both  parties,  but 
the  bill  of  exceptions  require  consideration  of 
only  the  third,  fourth,  fifth,  and  sixth  requests 
of  Uie  defendant.    The  third  was  as  follows : 

"If  the  jury  believe  from  the  evidence  that 
Isabella  Carney,  in  April,  1887,  at  the  time  of 
the  execution  of  her  deed  to  Callaghan,  was  of 
unsound  mind,  yet  if  they  fUrther  believe  from 
tiie  evidence  that  neither  Mrs.  Plynn  nor  her 
attorney,  Callaghan,  knew  of  such  unsoundness 
of  mind;  that  said  parcel  of  land  described  in  | 
the  deed  was  purchased  by  Mrs.  Flynn  in  good 


faith  for  its  fair  value;  that  the  purchase  money 
was  paid  to  Mrs.  Carney  or  her  attorney,  one- 
half  in  cash  and  the  other  half  in  a  promissory 
note,  secured  by  a  deed  of  trust  on  the  property, 
and  that  said  transaction  was  free  from  fr^ud, 
then  the  plaintiffs  are  not  entitled  to  recover, 
and  their  verdict  must  be  for  the  defendant." 

The  bill  of  exceptions  states  briefly  that  this 
instruction  was  "  given  with  modification  to  the 
effect  that  if  not  *  apparently  sane,'  then  actual 
knowledge  not  necessary." 

This  instruction  applied  the  doctrine  of  inno- 
cent purchaser  to  deeds  of  non  compotes.  The 
question  of  notice  or  good  faith  on  the  part  of 
the  grantee  has  no  place  in  such  cases.  Whether 
the  deed  of  a  non  compos  be  held  to  be  abso- 
lutely void  or  only  voidable,  the  only  matter  to 
be  considered  is  the  capacity  of  the  grantor. 
The  rule  may  work  hardly  when  the  grantee 
has  no  reason  to  suspect  his  incapacity,  but  ca- 
pacity is  not  to  be  imputed  to  an  insane  person 
in  order  to  help  another  person.  *'  The  acts  and 
grants  of  infants  and  lunatics,"  says  Mr.  Wash- 
bum,  *•  are  regarded  so  far  analogous  to  each 
other  as  to  be  governed  by  the  same  rules,  and 
their  deeds  may  be  avoided  as  well  against  the 
grantees  of  their  grantees  as  against  the  grant- 
ees themselves."  3  Wash.,  Real  Prop.,  225,  and 
cases  cited. 

The  defendant,  however,  was  not  injured  by 
an  error  which  gave  her  the  benefit  of  condi- 
tions to  which  she  was  not  entitled.  The  ver- 
dict against  her  necessarily  found  that  the 
grantee  did  know  that  the  grantor  was  of  un- 
sound mind,  or  that  she  was  **not  apparently 
sane."  The  defendant  lost  on  conditions  favor- 
able to  her. 

The  fourth  and  fifth  instructions  may  be  con- 
sidered together.    They  were  as  follows : 

"4.  If  the  jury  believe  from  the  evidence  that 
Thomas  F.  Miller,  after  his  appointment  as  com- 
mittee of  Isabella  Carney,  received  the  proceeds 
of  the  sale  of  the  said  real  estate  from  Mr.  Wil- 
loughby,  the  cash  and  note,  applying  a  portion 
of  the  same  to  the  maintenance  and  support  of 
said  Mrs.  Carney;  that  he  collected  and  received 
the  amount  of  the  note  given  for  the  deferred 
payment  of  the  purchase  money,  and  as  such 
committee  authorized  the  trustees  under  the 
deed  of  trust  securing  said  note  to  release  said 
property  from  the  liem  of  said  deed  of  trust,  then 
said  sale,  if  the  jury  should  believe  that  Mrs. 
Carney  was  of  unsound  mind  at  the  time  of 
making  the  same,  was  ratified  by  said  Miller  as 
such  conmiittee,  and  the  plaintiffs  are  not  en- 
titled to  recover." 

6.  '*  If  the  jury  believe  from  the  evidence  that 


Digitized  by 


Google 


132 


THE  WASHINGTON  LAW  REPORTER. 


Vol.  XX 


Mrs.  Carney,  at  the  time  of  the  execution  of  the 
deed  by  her  to  Callaghan,  was  of  unsound  mind, 
yet  if  they  fUrther  believe  that  the  plaintiff,  Mrs. 
Martha  Bums,  after  the  death  of  her  mother, 
applied  to  Thomas  F.  Miller,  who  had  been,  un- 
der the  decree  of  courts,  appointed  committee 
of  her  mother,  and  who  held  in  his  hands  as  such 
committee  what  remained  of  the  proceeds  of  the 
purchase  money  of  said  property,  and  demanded 
of  him  her  share  of  said  money,  (she  knowing 
that  said  money  was  derived  from  the  sale  of 
said  land  by  her  mother  in  April,  1887,)  then  the 
same  was  a  ratification  of  said  sale  by  her,  and 
she  would  not  be  entitled  to  recover." 

We  think  that  both  of  these  requests  were 
properly  retlised.  Even  if  Mrs.  Carney* s  deed 
was  only  voidable,  it  was  not  in  the  power  of 
her  committee  to  ratify  it.  He  had  only  the 
management  of  her  estate,  and  was  not  in  privity 
with  her  title.  No  one  but  herself  or  heirs  could 
validate  her  deed. 

The  fifth  prayjr  was  objectionable,  even  on 
the  theory  that  the  deed  of  an  insane  person  is 
only  voidable,  and  can  therefore  be  ratified  by 
acts  in  pais.  We  conceive  that  the  same  degree 
of  strictness  (as  to  confirmation)  applies  in  the 
case  of  an  insane  person's  deed  which  is  applied 
to  an  infant's  deed.  As  to  the  latter,  the  Su- 
preme Court  said  in  Tucker  v.  Moreland,  10  Pet. 
76,  76 :  "Admitting  that  acts  in  pais  may  amount 
to  a  confirmation  of  a  deed,  still,  we  are  of  opin- 
ion that  these  should  be  of  such  a  solemn  and 
unequivocal  nature  as  to  establish  a  clear  inten- 
tion to  confirm  the  deed  after  a  full  knowledge 
tliat  it  loas  voidable.^ ^ 

The  instruction  asked  by  the  defendant  does 
not  show  that  Mrs.  Bums  knew,  when  she  ap- 
plied for  a  part  of  the  proceeds  of  the  sale,  that 
her  mother  was  insane  when  she  executed  the 
deed  in  question.  If  it  be  said  that  this  is  indi- 
cated in  the  prayer  by  the  statement  that  her 
application  was  made  to  her  mother's  commit- 
tee, it  is  to  be  said,  first,  that  a  fact  is  not  suffi- 
ciently stated  where  it  is  to  be  gathered  from 
the  instruction  only  by  argument  and  inference; 
secondly,  that  the  fact  of  insanity  at  the  time  of 
making  the  deed  is  not  to  be  gathered  from  the 
fact  that  her  mother  came  afterwards  to  be  com- 
mitted to  a  guardian. 

The  most  substantial  ground,  however,  in 
which  we  hold  that  neither  the  fourth  or  the 
fifth  prayer  could  be  granted  is,  that  the  deed 
of  an  insane  person  is  void,  and  therefore  cannot 
be  ratified  by  acts  in  pais.  We  so  hold  on  the 
authority.of  Dexter  v.  Hall,  15  Wall.,  9. 

It  was  objected  at  the  argument  that  the  only 
question  to  be  determined  in  that  case  was 


whether  a  power  of  attorney  executed  by  an  in- 
sane person  was  void  or  only  voidable,  and  that 
the  views  expressed  by  Mr.  Justice  Strong  con- 
cerning deeds  of  conveyance  by  such  grantors 
were  not  binding  on  this  court.  It  is  true  that 
the  latter  question  was  not  an  issue  in  that  case; 
nevertheless  we  feel  bound  to  recognize,  in  so 
full  and  careful  a  discussion,  a  deliberate  inten- 
tion of  the  court  to  establish  a  rule.  We  may 
add  that,  had  no  such  declaration  been  made, 
we  should  have  held  the  doctrine  there  an- 
nounced. IThe  contrary  opinion  of  some  Ameri- 
can courts— namely,  that  modem  deeds  of  con- 
veyance, executed  by  non  compotes^  were  only 
voidable — would  seem  to  have  been  caused  by 
the  omission  of  Sir  William  Blackstone  to  ob- 
serve that  authoritative  decisions  had  distin- 
guished these  deeds  from  the  ancient  feofftaients 
with  the  livery  of  seisin,  and  that  it  should  have 
been  considered,  even  in  his  time,  settled  that 
they  were  absolutely  void,  while  feoffments 
were  voidable  only.  This  oversight  was  pointed 
out  by  counsel  and  by  the  court  in  the  case 
above  referred  to.  To  the  authorities  there 
cited  may  be  added  that  of  Mr.  Williams,  Real 
Propei-ty,  136. 

The  last  exception  is  to  the  refusal  of  the  fol- 
lowing instruction: 

6.  "It  appearing  from  the  evidence  intro- 
duced by  the  plaintiffs  in  this  case  that  the  jury 
of  inquest  as  to  the  unsoundness  of  mind'of  said 
Isabella  Carney  had  before  them  at  the  time  the 
fact  that  her  property  consisted  solely  of  the 
proceeds  of  said  sale  by  her  of  the  real  estate  in 
controversy,  and  that  in  and  by  their  verdict, 
in  compliance  with  the  mandate  of  the  writ  de 
lunatico  in  that  proceeding,  they  fix  the  date  of 
the  commencement  of  the  unsoundness  of  mind 
of  Mrs.  Carney  on  May  1,  1887,  subsequent  to 
the  date  of  said  sale;  it  is  not  competent  for  the 
plaintiffs  in  this  action  to  claim  that  she  was  of 
unsound  mind  at  the  time  of  said  sale,  and  the 
verdict  must  be  for  the  defendant." 

Whatever  may  be  the  effect  of  a  finding  by  a 
jury  to  inquire  de  lunatico  that  a  person  was  in- 
sane from  and  after  a  certain  day,  such  a  find- 
ing does  not  even  purport  to  determine  the 
status  of  such  person  before  that  day.  No  one 
is  affected  by  what  is  not  found.  This  prayer, 
therefore,  was  properly  refused.  It  may  be 
added  that  we  do  not  here  determine  the  effect  of 
the  actual  finding  upon  transactions  made  after 
the  day  fixed.  Judgment  affirmed. 
— •.««».• —  — 

Insolvent— Stock  of.  Issued  for  Patent  in 
Name  of  Wife.— One  who  has  a  patent  cannot, 
if  insolvent,  sell  the  same  to  a  company  and 
have  shares  of  stock  issued  in  his  wife's  name 
when  she  paid  nothing  therefor,  as  such  aii 
arrangement  is  merely  a  sclleme  to  deprive  his 
creditors  of  his  future  earnings.  Markham  v. 
Whitehurst,  Supreme  Court  of  Georgia,  Nov.  4, 
1891,  13  S.  E.  Rep.,  904. 
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BxolamationB  of  Pain,  poet  litem  motam,  as 
Evidence. 

In  Jonee  v.  President,  etc.,  of  the  Village  of 
Portland,  Supreme  Court  of  Michigan,  Decem- 
ber 21, 1891,  it  was  held  that  a  physician  may  not 
testify  to  exclamations  and  statements  as  to  pain 
and  suffering  made  by  an  injured  person  on  an 
examination  made-  after  commencement  of  a 
suit  for  the  injuries,  and  for  the  purpose  of  giv- 
ing the  same  in  evidence.  The  court  said:  '*The 
plaintiff  claims  that  such  testimony  is  admis- 
sible, under  the  following  authorities:  Hyatt 
V.  Adams,  16  Mich.,  180 ;  Johnson  v.  McKee,  27 
Id.,  471 :  EUiott  v.  Van  Buren,  33  Id.,  49 ;  Mayo 
V.  Wright,  63  Id.,  32.  Hyatt  v.  Adams  was  an 
action  on  the  case  against  a  physician  for  mal- 
practice in  treating  the  plaintiff's  wife,  causing 
her  death  witiiin  four  days.  All  there  is  in  the 
opinion  upon  this  subject  is  found  in  a  single 
paragraph  upon  page  200,  and  reads  as  follows  < 
'  The  court  did  not  err  in  admitting  the  exclam- 
ations of  pain  and  suffering  uttered  by  the  de- 
ceased, and  her  complaints  as  to  the  nature  of 
her  suffering  during  and  after  the  operation, 
though  some  of  them  were  in  the  absence  of  the 
defendant.  This  is  the  natural  and  ordinary 
mode  in  which  physical  pain  and  suffering  are 
made  known  to  others,  and  the  only  mode  by 
which  their  nature  and  extent  can  be  ascer- 
tained. Such  exclamations  and  statements 
are  therefore  original  evidence.  But  it  was,  of 
course,  open  to  the  defendant  to  show,  or  to 
raise  an  inference  if  he  could,  that  they  were 
feigned  or  intended  to  deceive.  They  were 
clearly  admissible  as  tending  to  show  the  mal- 
practice of  the  defendant,  though  not  for  the 
purpose  of  aggravating  the  damages.  It  will 
be  noticed  that  the  admission  of  the  evidence 
was  confined  to  a  single  fact  to  be  proved,  and 
that  was  the  malpractice  of  the  defendant ;  and 
it  was  expressly  stated  that  it  was  not  admissible 
for  the  purpose  of  aggravating  the  damages. 
That  case  is  not  analogous  to  this.  The  exclam- 
ations of  Mrs.  Jones  to  her  physicians,  made 
four  days  after  the  accident  happened,  could  in 
no  manner  tend  to  prove  that  she  met  with  a 
fkll  upon  a  sidewalk  through  the  negligence  of 
defendant.  It  would  not  be  competent  testi- 
mony to  prove  the  main  fact  in  this  way  fW>m 
statements  of  the  party.  The  only  bearing  it 
could  have  legitimately  would  be  to  aggravate 
the  damages,  and  the  case  cited  is  authority  that 
it  is  not  admissible  for  that  purpose.  Johnson 
V.  McKee,  27  Mich.,  471,  was  not  a  case  of  negli- 
gence, but  of  assault  and  battery.  Testimony 
was  received  showing  the  statements  by  plain- 


tiff at  various  times  concerning  her  pains  and 
bodily  suffering. 

These  were  objected  to  as  hearsay  statements, 
and  as  declarations  in  her  own  ffevor.  It  was 
held  by  the  court  that,  'so  fbr  as  they  were  not 
narrations  of  past  as  well  as  present  suffering,  it 
has  been  well  settled  that  such  statements  of 
present  feelings  are  facts  which  ftimish  the  best, 
and  often  the  only  evidence  of  such  physical 
conditions  as  are  not  open  to  discovery  by  sight 
or  other  senses  of  witnesses.'  The  question  was 
no  Yurther  considered.  Elliott  v.  Van  Buren, 
33  Mich.,  49,  was  an  action  for  an  assault  and 
battery,  and  the  court  said :  '  The  declarations 
of  a  sick  person,  made  from  time  to  time,  con- 
cerning present  sufferings  and  sensations  (not 
being  relations  of  jwwt  occurrences),  are  the 
usual  means  of  evidence  where  third  persons 
testify  on  the  subject.'  Mapo  v.  Wright  was  an 
action  brought  against  a  physician  for  malprac- 
tice in  setting  a  broken  leg,  in  which  the  same 
principle  was  asserted  and  applied.  None  of 
these  cases  were  actions  for  negligence,  but  the 
causes  for  action  were  the  direct  act  and  mis- 
feasance of  the  defendant,  and  the  testimony 
admissible  as  bearing  upon  the  wrongful  act  al- 
leged. In  each  of  them,  also,  the  exclamations 
were  at  a  time  when  motives  to  make  testimony 
favorable  to  the  party  in  a  suit  such  party  had 
brought  or  contemplated  to  bring  were  absent 
In  this  case  it  must  be  borne  in  mind  that  the 
witnesses  were  employed  with  a  view  of  a  suit 
to  be  brought,  so  far  as  was  connected  with  two 
at  least  of  the  examinations  made  by  them,  and 
after  the  suit  was  brought,  as  to  the  other  testi- 
mony relating  to  her  exclamations  or  statements 
of  her  pain  and  suffering  made  to  them.  In 
Railroad  Co.  v.  Huntley,  38  Mich.,  644;  S.  O.,  81 
Am.  Rep.,  321,  this  court  had  occasion  to  pass 
upon  the  competency  of  testimony  of  physicians 
employed  as  *a  mere  auxiliary  to  a  lawsuit.' 
Chief  Justice  Campbell,  in  giving  the  opinion  of 
the  court,  said:  *It  has  been  held  several  times 
by  this  court  that  statements  of  pain  and  of  its 
locality  were  exceptions  to  the  rule  excluding 
hearsay  evidence.  These  statements  are  admit- 
ted only  upon  the  ground  that  they  are  the  nat- 
ural and  ordinary  accompaniments  and  expres- 
sions of  suffering.  It  would  be  impossible  in 
most  cases  to  know  of  the  existence  or  extent 
or  character  of  pain  without  them.  They  are 
received  therefore  as  acts,  rather  than  declara- 
tions, and  admitted  f^om  necessity.  The  rule 
which  admits  declarations  of  present  suffering 
has  never  been  extended  so  as  to  include  decla- 
rations either  of  past  sufferings  or  of  the  causes 
in  the  past  of  such  suffering,  so  as  to  nuike  such 
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statements'proof  of  the  fkcts.   Declaratioiis  con- 
cerning the  past  are  narratives,  and  not  facts. 
Exclamations  of  suffering  may  be,  and  if  honest, 
are  parts  of  the  occurrence  itself.    It  is  difficult 
to  lay  down  any  very  clear  line  of  admission  or 
Qxdnsion  where  the  exclamation  refers  to  the 
foelings  of  the  moment.    But  we  think  it  would 
not  be  safe  to  receive  such  testimony  in  any  case 
where  it  is  not  the  natural  and  ordinary  expres- 
Bi<m  of  pain,  called  out  without  purpose,  or  in 
the  course  of  medical  treatment.    The  u  nstudied 
expressions  of  daily  life,  or  the  statements  on 
which  a  medical  advisor  is  expected  to  act,  and 
which,  if  feigned,  he  should  have  skill  enough 
to  subject  to  some  test  of  truth,  stand  on  a  foot- 
ing which  removes  them  in  general  from  sus- 
picion.'^  But  we  cannot  think  it  safe  to  receive 
such  statements  which  are  made  for  the  Very 
purpose  of  getting  up  testimony,  and  not  under 
ordinary  circumstances.     The  physicians  here 
were  not  called  in  to  aid  or  give  medical  treats 
ment    The  case  had  been  relinquished  long  be- 
fore, as  requiring  no  ftirther  attendance.    They 
were  sent  for  merely  to  enable  the  plaintiff  be- 
low to  prove  her  case.    The  whole  course  of  the 
plaintiff  was  taken  to  no  other  end.    She  had  in 
her  mind  just  what  expressions  the  cause  re- 
quired.    They  were  therefore  made  under  a 
strong  temptation  to  feign  suffering,  if  dishon- 
est, and  a  hardly.lees  strong  tendency,  if  honest, 
to  imagine  or  exaggerate  it     The  purpose  of 
the  examination  removed  the  ordinary  safe- 
guards which  ftirnish  the  only  reason  for  receiv- 
ing declarations  which  bear  in  a  party's  own 
&vor.  The  general  rule  in  regard  to  other  classes 
of  hearsay  evidence  and  statements  admitted 
upon  the  same  principle  is  that  they  must  have 
been  made  ante  litem  motam,  which  is  interpret- 
ed to  mean  no(  merely  before  suit  brought,  but 
before  the  controversy  exists  upon  the  facts. 
Stockton  V.  Williams,  Walk.,  Ch.  120;  1  Doug. 
(Mich.)  546,  citing  the  Berkeley  Peerage  Case, 
4  Camp.  401;  Richards  v.  Basset,  10  Barn  &  C. 
(J67;  Doe  d.  Tilman  v.  Tarver,  Ryan  &  M.  141; 
Monkton  v.  Attorney  General,  2  Russ  &  M.  160; 
Whitelock  v.  Baker,  13  Ves.  614.    The  language 
of  Lord  Eldon  in  Whitelock  v.  Baker  has  met 
with  general  acquiescence.     He  says:  *  All  are 
admitted  upon  the  principle  that  they  are  the 
natural  efftisions  of  a  party  who  must  know  the 
truth,  and  who  speaks  upon  an  occasion  when 
his  mind  stands  in  an  even  position,  without 
any  temptation  to  exceed  or  fall  short  of  the 
truth.'  Page  614.  It  is  not  necessary  to  consider 
whether  there  may  not  be  properly  received  in 
some  cases  the  natural  and  usual  expressions  of 
pain,  made  under  circumstances  i^ee  from  sus- 


picion, even  post  litem  motam.  The  case  must 
at  least  be  a  very  plain  one  which  will  permit 
this.  The  present  controversy  presents  no  such 
difficulty.  The  physicians  were  called  in,  not  to 
give  medical  aid,  but  to  make  up  medical  testi- 
mony; and  the  declarations  were  made  to  them 
engaged  in  that  work.  It  would  be  difflcut  to 
find  a  case  more  plainly  within  the  mischief  of 
the  excluding  rule.'  While  we  adhere  to  the 
rule  permitting  such  testimony  in  proper  cases, 
we  do  not  feel  inclined  to  extend  it  beyond  the 
necessities  of  the  case,  nor  to  cases  clearly  with- 
in the  exception  noted  in  the  Huntley  Case." 
See  note  83  Am.  Rep.,  828.  Railroad  Co.  v.  New- 
ell, 104  Ind.,  264;  S.  C,  64  Am.  Rep.,  312,  is  to 
the  contrary,  and  on  the  other  hand  Railroad 
Co.  V.  Johns,  36  Kans.  769;  S.  C,  69  Am.  Rep. 
609,  seems  to  approve  the  Huntley  Case  with  a 
"  possibly."    Albany  Law  Journal, 


« Champerty— Effect  on  Right  of  Action. 

In  Pennsylvania  Co.  v.  Lombardo,  decided  by 
the  Supreme  Court  of  Ohio  in  January,  1892,  It 
was  held  that,  although  a  champertous  agree- 
ment between  a  plaintiff  and  his  attorney  for 
the  prosecution  of  a  suit  is  void,  and  cannot  be 
enforced  between  the  parties  to  it,  it  is  not 
available  as  a  defense  in  the  suit  for  the  prose- 
cution of  which  the  champertous  agreement 
^as  made.    The  following  is  from  the  opinion: 

'*  The  question  as  now  presented  is  a  new  one 
in  this  State,  as  counsel  for  the  plaintiff  in  error 
is  frank  enough  to  admit  It  is  whether  the 
courts  should  not  merely  defeat  any  claim  based 
upon  the  illegal  agreement,  but  should  go  fur- 
ther, and,  by  way  of  punishment,  also  defeat 
the  right  of  the  plaintiff  to  recover  in  the  action 
touching  the  prosecution  of  which  he  has  made 
a  champertous  agreement  with  his  attorney. 
Some  cases  are  cited  in  support  of  this  view; 
but  they  are  contrary  to  the  greater  weight  of 
authority,  and  seem  unsupported  by  satisfactory 
reasons.  It  would  seem  that  the  law,  on  grounds 
of  public  policy,  goes  quite  far  enough  when  it 
defeats  any  advantages  that  may  be  sought  by 
an  enforcement  of  the  agreement,  without  visit- 
ing upon  the  plaintiff  a  forfeiture  of  his  right  of 
action  in  the  suit  for  the  prosecution  of  which 
the  attorney  was  employed.  This  is  in  analogy 
to  our  law  in  regard  to  usurious  contracts, 
which  simply  defeats  the  usurious  agreement, 
without  affecting  the  right  of  the  usurer  to  re- 
cover the  principal  loaned,  with  interest  at  the 
legal  rate;  champerty,  like  usury,  not  being  an 
offense  punishable  by  indictment  in  this  State. 
It  is  stated  by  the  author  of  a  well-written  arti- 
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de  on  the  sabject,  contained  in  3  Amer.  &  Eng. 
Enc.  Law,  68, 86,  that,  *the  better  opinion  would 
appear  to  be  that  the  defense  of  champerty  can 
only  be  set  up  when  the  ohampertoos  contract 
itself  is  sought  to  be  enforced,  and  that  the  ex- 
istence of  a  champertons  agreement  between  the 
plaintiff  and  his  attorney,  or  the  fact  that  the 
plaintiff  is  prosecating  the  case  upon  a  contin- 
gent interest  in  the  subject-matter  of  the  litiga- 
tion dependent  upon  success,  is  no  defense  to 
the  action  against  the  defendant.'  An  examina- 
tion of  the  citations  ftdly  sustains  the  state- 
ment. In  one  of  the  cases  cited  (Hilton  v. 
Woods,  L.  R.,  4  Eq.,  432)  Malins,  V.  C,  said:  *I 
have  careftdly  examined  all  the  authorities  re- 
ferred to  in  support  of  this  argument  (that  the 
agreement  between  the  plaintiff  and  his  attor- 
ney, being  champertons,  required  the  suit  to  be 
dismissed),  and  they  clearly  establish  that  when- 
ever the  right  of  the  plaintiff,  in  respect  of  which 
he  sues,  is  derived  under  a  title  founded  on 
champerty  or  maintenance,  his  suit  will,  on  that 
account,  necessarily  fail.  But  no  authority  was 
cited,  nor  have  I  met  any,  which  goes  the  length 
of  deciding  that,  where  the  plaintiff  has  an  origi- 
nal and  good  title  to  property,  he  becomes  dis- 
qualified to  sue  for  it  by  having  entered  into  an 
improper  bargain  with  his  solicitor,  as  to  the 
mode  of  remunerating  him  for  his  professional 
services  in  the  suit,  or  otherwise.  So  that  it  is 
inmiaterial  whether  a  champertons  contract  was 
shown  by  the  evidence  or  not;  for,  admitting 
the  agreement  between  Lombardo  and  his  at- 
torney to  have  been  as  claimed  by  counsel  for 
the  defendant,  it  was  not  sought  in  the  action 
against  the  company  to  enforce  it  or  derive  any 
benefit  from  it" 

Long  V.  Short  Sentences. 

The  faculty  of  determining  the  practical  de- 
gree of  culpability  a  person  may  have  shown  in 
the  committal  of  a  criminal  offense,  combined 
with  that  of  accurately  gauging  the  proper 
amount  of  Judicial  severity  he  should  be  dealt 
with,  is  one  which,  it  must  be  regretfhlly  con- 
fessed, is  scarcely  a  leading  characteristic  of  the 
English  Bench.  The  inconsistent  and  dispro- 
portionate sentences  imposed  by  different  J  udges 
for  exactly  the  same  class  of  crimes,  committed 
under  identically  similar  circumstances,  is  much 
too  fomiliar  a  feature  of  the  legal  administra- 
tion of  the  present  day  to  admit  of  any  doubt 
about  this.  Indeed,  the  extraordinary  disparity 
between  them  is  so  well  understood,  that  little 
surprise  is  expressed  when  it  is  found  that,  in 
the  course  of  a  single  assize,  the  infliction  of 
twelve  months'  hard  labor  on  a  culprit  on  one 


circuit  is  considered  anpadequate  award  for  what 
bis' criminal  counterpart  on  another  has  re- 
ceived fifteen  years'  penal  servitude  for.  This 
flagrant  inequality  in  the  method  of  dealing 
out  "  even-handed  justice  "  is  much  to  be  de- 
precated, if  for  no  other  reason  than  that  it 
thereby  appears  that  the  application  of  the 
criminal  law  of  this  country  is  largely  gov- 
erned by  conditions  scarcely  more  definite 
than  those  which  control  the  issue  in  a  game 
of  pitch-andtoss.  But  it  is  to  be  feared  that 
so  long  a^  the  policy  of  passing  long  or  short 
sentences  is  left  to  the  individual  discre- 
tion of  judges,  this  **  glorious  uncertainty  of  the 
law"  will  continue  unabated;  for,  having  r^ard 
to  the  subtleties  of  the  distinctions  which  cloud 
the  judicial  mind  in  **  giving  judgment  according 
to  law,"  anything  like  uniformity  in  the  meas- 
ure of  punishment  inflicted  on  criminals  can 
hardly  be  expected  without  fhrther  legislative 
provision  for  the  restraint  and  assimilation  of 
such  judgments.  In  the  absence  of  this  it  is 
curious  to  note  the  character  of  the  conflicting 
arguments  with  which  the  champions  of  the  long 
and  the  short  sentence  theories  are  respectively 
equipped.  As  to  the  merits  of  these,  there  is, 
of  course,  considerable  diversity  of  opinion,  but 
it  may  be  said  at  once  that  a  careful  comparison 
of  each  clearly  and  unmistakably  pronounces  in 
favor  of  the  latter,  and  shows  that  leniency  is, 
as  a  rule,  attended  by  more  beneficial  and  satis- 
factory results  than  those  which  ensue  from  an 
undue  conception  of  the  virtues  of  severity. 
The  question  of  "previous  convictions"  is  al- 
most the  sole  point  upon  which  this  unfortunate 
difference  in  the  apportionment  of  punishments 
is  based;  for,  with  the  exception  of  a  few  isolated 
cases  of  justices'  justice,  first  sentences  are,  in 
the  main,  not  very  remarkable  for  their  dissimi- 
larity. It  is  alleged  by  the  supporters  of  the 
more  draconian  system  that  those  who  have 
been  previously  convicted  are  "incorrigible," 
are  "pests  to  society,"  are  "unfit  to  be  at  large," 
and  should  therefore  be  treated  with  the  utmost 
severity.  But,  say  the  others,  if  the  primary 
object  of  a  judge  is  to  administer  justice,  pure 
and  simple,  and  to  "Jet  the  punishment  fit  the 
crime,"  it  is  difficult  to  see  on  what  ground  such 
unfortunates  are  sometimes  visited  with  chas- 
tisement which  is  more  suggestive  of  the  "wild 
justice  of  revenge"  than  of  that  which  is  sup- 
posed to  be  dispensed  in  our  courts.  The  stock 
argument  that  the  community  must  be  protected 
from  the  ravages  of  such  malefactors  is  no  ade- 
quate justification  for  punishing  a  man  with  re- 
doubled vengeance  simply  because  he  happens 
to  have  b^  the  misfortune  of  being  punished 
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already  for  a  similar  offenee.  This  distorted  and 
nnwarrantable  eonstraction  which  is  often  put 
upon  the  criminal  laws  of  England  has  fre- 
quently been  known  to  lead  to  such  illogical  and 
monstrous  results  as  the  imposition  of  seven 
years'  penal  servitude  for  the  theft  of  a  ha'porth 
of  watercress. 

On  this  principle  a  series  of  petty  larcenies 
would,  on  sufficient  repetition,  ultimately  con- 
sign the  thief  to  penal  servitude  for  life.  By  all 
means  let  society  be  protected,  but  as  no  such 
inhuman  barbarity  as  this  was  ever  contem- 
plated by  the  legislature,  it  certainly  does  not 
come  within  the  province  of  our  judges  to  af- 
ford the  so-called  protection  in  question  by  re- 
sorting to  a  device  so  contrary  to  legislative 
intent)  and  so  obviously  abortive  in  its  object  as 
this.  A  moderate  increase  of  punishment  may 
sometimes  operate  with  a  very  salutary  effect, 
but  the  assumption  that  the  reformation  of  a 
backslider  who  has  already  been  convicted  will 
be  accomplished,  or  that  the  safety  of  the  com- 
munity will  be  guaranteed  by  simply  doubling 
his  punishment  for  each  successive  offense,  is  as 
ludicrous  as  it  is  unjust.  So  long  as  '*  incorri- 
gibles  "  are  not  regarded  as  criminally  insane, 
and  proper  provision  made  for  their  rational 
treatment  as  such,  there  is  as  much  wanton 
cruelty  in  the  application  of  the  long  sentence 
system  to  them  as  there  formerly  was  in  the 
penalties  imposed  upon  lunatics,  and  the  result 
is  about  equally  efficacious.  It  is  satisfactory, 
however,  to  know  that  there  is  a  growing  im- 
pression in  judicial  circles  that  the  actual  crime 
for  which  a  person  is  being  condemned  should 
be  considered  as  far  as  possible  apart  fVom  any 
blemish  in  his  previous  record,  which  he  has 
already  fUUy  expiated,  and  that  it  is  no  part  of 
the  duty  of  an  administrator  of  justice  to  go 
through  the  farce  of  attempting  to  ^*  protect " 
society  by  passing  the  terribly  "exemplary" 
sentences  in  which  so  many  occupants  of  the 
bench  evidently  delight  when  dealing  with 
convicts  who  have  already  "  done  time." 

But  independently  of  the  cruelty  and  injus- 
tice involved  in  the  exercise  of  the  long  sen- 
tence policy,  it  is  to  be  observed  that  its  ten- 
dency is  distinctly  to  defeat  its  own  reformatory 
object.  Experienced  criminal  lawyers  do  not 
hesitate  to  openly  proclaim  that,  whereas  a 
lenient  sentence  is  often  productive  of  substan- 
tial benefit  as  a  determent  to  the  recipient,  one 
of  the  "exemplary"  order  is  often  injurious  to 
both  its  victim  and  society  in  proportion  to  its 
very  severity.  It  is  argued  that  the  effect  of  the 
latter  upon  most  types  of  humanity  is  to  unfit 
the  condemned  for  anything  but  prison  life  and 


discipUne  thereafter,  to  embitter  his  disposition 
and  so  distort  and  pervert  whatever  moral  char- 
acter he  may  have  left,  that  he  leaves  prison  and 
its  tainted  associations  transformed  into  a  mod- 
em Ishmael,  with  his  hand  against  every  man's, 
and  imbued  with  all  the  requisite  qualifications 
for  pursuing  the  reckless  career  of  crime  which 
best  befits  his  wrecked  and  ruined  life.  It  is 
urged  also  that  the  severity  of  his  punishment 
reminds  him  that  had  he  conunitted  a  greater 
offense  he  would  probably  not  have  been  much 
more  harshly  punished,  and  so,  on  the  principle 
that  one  may  as  well  be  hung  for  a  sheep  as  a 
lamb,  his  ftitnre  depredations  in  the  thieving, 
robbing,  forging,  or  embezzling  line  are  con- 
ducted on  a  scale  of  much  graver  magnitude 
than  he  would  otherwise  have  had  the  despera- 
tion to  attempt — if,  indeed,  under  a  lighter  sen- 
tence, he  would  ever  again  have  had  the  temer- 
ity to  attempt  at  aU.  It  is,  moreover,  asserted 
that  juries,  particularly  at  quarter  sessions,  hav- 
ing once  discovered  the  inexcusable  and  painfhl 
severity  of  the  chairman,  often  have  great  re- 
luctance to  convict  at  all,  being  unwilling^  to 
lend  themselves  to  what  they  very  properly  ab- 
hor more  than  the  crime  itself— judicial  injus- 
tice. 

On  the  ^ther  hand,  no  reasonable  doubt  can  be 
entertained,  if  statistics  and  the  opinion  of  the 
most  experienced  are  of  any  value,  that  the 
practical  outcome  of  the  short  sentence  system 
is  a  degree  of  criminal  reformation  and  repres- 
sion which  under  the  older  and  rival  regime  was 
wholly  unknown.  The  prevalence  of  crime  in 
England  in  proportion  to  its  population  has  un- 
dergone an  amazing  reduction  in  recent  years, 
and  although  this  may  be  due  to  some  extent  to 
the  spread  of  popular  education,  it  is  unques- 
tionable that  it  is  largely  traceable  to  the  influ- 
ence of  the  more  sensible  spirit  of  humanity  with 
which  its  repression  has  recently  been  dealt. 

No  better  illustration  of  this  can  be  afforded 
than  that  which  is  exemplified  in  the  operatic 
of  that  benignant  measure,  the  First  Offender's 
Act,  whereby  thousands  of  the  misguided,  by 
escaping  punishment  altogether  conditioned 
upon  their  future  good  behavior,  have  already 
been  rescued  f^om  what  would  otherwise  have 
been  their  probable  fate— the  doom  and  career 
of  the  confirmed  felon.  It  is  estimated  that  had 
this  act  been  in  force  twenty  years  ago,  the 
present  number  of  habitual  crimiiiaJs — ^who  are 
almost  invariably  recruited  firom  the  ranks  of 
those  who  were  treated  as  "  pests  to  society  "  in 
their  early  youth — would  be  60  per  cent.  less. 
There  can  be  no  stronger  or  morie  condemnar 
tory  conmientary  upon  the  pernicious  effects  of 
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long^y  vindiotive,  or  "exemplary"  sentences 
tban.  the  fiust  that  the  leniency  of  the  average 
judge  increases  with  his  experience  of  the  crimi- 
nal classes.  In  a  word,  jast  as  in  former  days 
the  mistaken  rigor  which  inflicted  the  death 
penalty  for  a  theft  of  £5,  produced  an  appalling 
amonnt  of  unnecessary  murder  as  well  in  the 
perpetration  of  theft,  so  the  long  ^ntences  of 
to-day,  without  being  reformatory,  are  provoca- 
tivee  of  a  more  serious  order.— Law  Gazette. 


Court  of  Appeals  of  Maryland. 

SALLY  O.  GUNN 

V. 

STEWART  BROWN  and  ARTHUR  GEORGE 
BROWN,  Trustees. 

An  equitable  estate  in  fee.  unfettered  by  any  restraint,  may 
be  alienated  the  same  as  a  legal  estate  in  f^e. 

Decided  January  29,  1892, 

AI.VST,  O.  J.,  BoBUrsoN,  Bry4N,  Millbr,  Ibvino,  Powlbs 

and  MoShbrht,  JJ.,  sitting. 

Appeal  from  the  Circuit  Court  of  Baltimore 
City. 

IsiDOB  Rayneb  for  appellant. 

Bbown  &  Bbune  for  appellees. 

Mr.  Justice  McSherry  delivered  the  opinion 
of  the  Court: 

The  will  of  the  late  Dr.  Thomas  H.  Wright 
was  before  this  court  for  construction  on  two 
former  occasions  and  the  cases  are  reported  in 
60  Md.,  50,  and  in  63  Md.,  93.  The  conclusion 
then  reached  was  that  Mrs.  Gunn,  the  testator's 
daughter,  took  under  the  will  an  equitable  es- 
tate in  fee,  which  was  devisable  and  descendable. 
By  the  pending  proceeding,  which  is  an  amicable 
one,  we  are  asked  to  determine  whether  this 
same  equitable  estate  is  also  alienable  by  her. 

Ordinarily  an  equitable  estate  in  fee  is  subject 
to  the  same  incidents  which  attach  to  a  legal 
estate  in  fee,  and  generally  speaking  these  in- 
clude the  right  to  dispose  of  the  estate  by  alien- 
ation as  well  as  by  devise.  Lewin  on  Trusts, 
692 ;  Story  Eq.,  Sec.  974  ;  Ropes  v.  Upton,  125 
Mass.,  258.  There  are,  of  course,  exceptions  to 
this  broad  statement,  and  these  exceptions  may 
grow  out  of  the  character  of  the  fee  itself  or 
may  be  created  by  some  valid  restriction  upon 
the  power  of  alienation.  What  those  restric- 
tions are,  and  the  extent  to  which  they  are 
tolerated  are  subjects  not  involved  in  this  in- 
quiry. 

As  the  estate  of  Mrs.  Gunn  has  already  been 
judicially  determined  to  be  an  equitable  fee,  it  re- 
mains only  to  ascertain  whether  there  has  been 
any  restriction  placed  upon  her  right  to  alienate 


it.  If  there  be  none,  then,  according  to  the 
principles  we  have  just  adverted  to,  she  has  the 
undoubted  right  to  convey  the  estate,  subject, 
as  a  matter  of  course,  to  the  trusts  created  by 
the  will.  There  are  some  restrictive  provisions 
in  the  will,  but  they  do  not  relate  to  an  aliena- 
tion. They  were  designed  to  protect  the  prop- 
erty of  the  daughters  from  the  debts  of  their 
husbands,  and  peiiiaps  from  seizure  under  pro- 
cess against  themselves.  But  whatever  the  ob- 
ject or  design  of  these  provisions  may  have 
been,  they  are  certainly  not  capable,  without  a 
forced  and  unnatural  construction,  of  4>eing 
treated  as  a  restraint  upon  the  power  to  alienate, 
any  more  than  as  a  restriction  of  the  right  to 
devise  or  bequeath. 

Mrs.  Gunn's  estate  being  an  equitable  fee,  un- 
fettered by  any  restraint  upon  her  power  to 
alienate,  it  follows  that  she  may  lawfully  con- 
vey that  estate  precisely  as  she  holds  it ;  that  is 
subject  to  the  existing  trusts;  and  that  the 
gn:antee  will  succeed  to  her  interest  incumbered 
with  those  trusts  until,  under  the  terms  of  the 
will,  the  termination  of  her  life  puts  an  end  to 
the  trusts  and  fees,  and  the  property  from  the 
control  of  the  trustees. 

The  pro  forma  decree  which  dismissed  the  bill 
will  be  reversed  and  the  cause  will  be  remanded 
that  a  decree  may  be  passed  in  conformity  to 
this  opinion,  the  costs  in  both  courts  to  be  paid 
out  of  the  trust  estate. 

Decree  reversed  and  cause  remanded.. 


»  <»»  • . 

The  Jury  Question  Again. 

The  charge  of  the  Lord  Chief  Ju^ce  of  Eng- 
land in  the  baccarat  case  last  summer  served  to 
call  the  attention  of  all  common  law  communi- 
ties to  the  practice,  still  surviving  in  Great 
Britain,  of  making  a  jury  largely  a  registering 
agent  of  the  view  of  the  merits  of  the  case  enter- 
tained by  the  presiding  judge.  Perhaps  there 
is  no  essential  respect  in  which  England  has 
resisted  the  inroads  of  democracy  more  eflFectu- 
ally  than  in  the  administration  of  justice  at 
nisi  privs.  The  lofty  character  and  great  ability 
of  the  English  judiciary  have  aided  in  the  con- 
tinuance of  the  systematic  invasion  of  the  jury's 
province  by  the  court,  though  of  course  the  in- 
complete political  regeneration  of  the  English 
people  has  been  chiefly  responsible  for  it.  There 
is  no  doubt  but  that  American  public  sentiment 
condemns  the  attempt  of  a  judge  to  overawe  a 
jury,  and  that  the  average  petit  jury  is  sensible 
of  its  independent  responsibility,  resenting  in- 
terference. An  American  judge  of  long  ser- 
vice at  nisi  pnus  once  said,  in  the  hearing  of  the 
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writer,  that  he  had  learned  fVom  experience  that, 
if  his  sense  of  justice  particularly  prompted 
that  the  verdict  should  go  in  a  certain  direc- 
tion, to  be  only  the  more  absolutely  unbiased  in 
his  charge.    If  the  jury  were  let  alone  they 
could  be  trusted  to  do  what  was  right.    If,  how- 
ever, the  court  endeavored  to  insinuate  its  own 
views  of  the  merits,  there  was  always  danger  of 
provoking  a  reactionary  feeltng,  with  the  eflfect 
of  causing  a  disagreement.    Of  course,  a  policy 
going  to  the  other  extreme  is  equally  objection- 
able.   The  statutes  of  Illinois  provide  generally 
that  **the  court  in  charging  the  jury  fihall  only 
instruct  as  to  the  law  of  the  case,"  and  that 
"juries  in  all  criminal  cases  shall  be  judges  of 
the  law  and  of  the  feet."    It  has  been  held  by 
the  courts  of  that  State  that  it  is  error  for  the 
court  to  assume  or  intimate  in  instructions  to 
the  jury  what  the  evidence  is  upon  any  contro- 
verted question.    The  rulings  of  the  highest 
court  of  Illinois  would  seem  to  prevent  the  judge 
from  marshalling  the  facts,  or  rendering  any  of 
the  assistance  which  a  specially  trained  mind 
can  always  render  to  other  minds,  no  matter 
how  intelligent,  if  without  such  special  training. 
Although  the  most  essential  diflference   be- 
tween an  English  and  an  American  jury  lies  in 
the  greater  independence  of  judgment  shown 
by  the  latter,  resulting  from  the  assimilation  of 
Democratic  ideas,  yet  the  average  of  intelli- 
gence in  the  jury  box  is  also  apt  to  be  higher  in 
the  United  States  than  in  England;  and  cer- 
tainly the  educational  processes  at  present  in 
operation  here  are  bound  to  produce  even  a 
higher  grade  of  jury  material.   The  Chatauquan 
system  of  instruction  and  the  so-called  Univer- 
sity Extension  movement  are  profoundly  sig- 
nificant on  the  ftiture  of  American  Democracy. 
Circulating  libraries  are  liberally  patronized, 
and  even  if  one  read  only  the  newspaper,  he 
cannot,  as  they  are  edited  to-day,  help  having 
a  vast  amount  of  knowledge  on  all  classes  of 
subjects  insinuated  into  his  mind.    We  have 
the  authority  of  Mr.  Bryce  for  the  statement 
that  "  the  Americans  are  an  educated  people, 
compared  with  the  whole  mass  of  the  popula- 
tion in  any  European  country  except  Switzer- 
land, parts  of  G^ermany,  Norway,  Iceland,  and 
Scotland  ;  that  is  to  say,  the  average  of  knowl- 
edge is  higher,  the  habit  of  reading  and  think- 
ing more  generally  diffused,  than  in  any  other 
country."    It  is,  indeed,  very  apparent  that  the 
democratization  of  intellectual  culture  is  now 
proceeding  in  America  in  a  manner  very  simi- 
lar to  the  democratization  of  political  power 
under  the  influence  of  Jefferson  during  the  first 
half  century  of  our  national  life.      Political 


democratization  endowed  the  average  citizen 
with  the  independent  character  essential  to 
competent  jurymen.  ■  The  diffusion  of  culture 
will  bring  him  the  enlightened  mental  capacity 
for  the  discharge  of  this  duty. 

The  changed  attitude  of  juries  towards  cor- 
porations undoubtedly  marks  a  growth  of  judi- 
cial capacity  among  the  people  at  large.  Time 
was  when  a  plaintiff's  attorney  in  a  suit  against 
a  corporation  felt  that  if  he  could  only  get  to 
the  jury  his  battle  was  already  won.  But  at  the 
present  day  juries  frequently  bring  in  verdicts 
for  corporations,  and  their  "sympathy"  ver- 
dicts for  plaintiffs  are  much  smaller  on  the  aver- 
age than  they  used  to  be.  It  happens,  perhaps 
not  very  aptly  for  the  point  we  are  making,  that 
there  is  printed  to-day,  on  the  first  page,  the  opin- 
ion of  the  (General  Term  of  tile  Supreme  Court  in 
Mellwitz  V.  Manhattan  Railway  Co.,  reversing  a 
"sympathy"  verdict,  and  in  which  Judge  Barrett 
gracefully  rebukes  the  tendency,  which  juries 
still  occasionally  manifest,  to  be  charitable  with 
other  people's  money  at  the  expense  of  justice. 
But  the  verdict  there  was  light,  and  the  recent 
instances  in  which  juries  have,  in  actions  against 
corporations  or  opulent  individuals,  given  ver- 
dicts either  for  nominal  damages  or  directly^  for 
defendants,  have  been  quite  numerous.  Utter- 
ances such  as  Judge  Barrett  quotes  from  Haring 
V.  N.  Y.  &  ErieRR.  Co.  (13  Barb.,  16),  are  plenti- 
fully sprinkled  through  the  older  reports.  They 
do  not  occur  anything  like  as  frequently  in  re- 
cent opinions.  The  motions  made  by  the  Ele- 
vated Railway  Companies  to  avail  themselves  of 
the  privilege  granted  by  chapter  208  of  the  Laws 
of  1891,  amending  section  970  of  the  Code,  indi- 
cate a  subsidence  of  the  abject  terror  of  juries 
formerly  entertained  by  corporations.  We  deem 
it  very  improbable  that  twenty  years  ago  the 
managers  of  a  large  corporation  could,  under 
any  circumstances  or  from  any  motive,  have  en- 
tertained a  proposition  for  the  immediate  or  ul- 
timate submission  of  questions  of  damages  to 
juries. 

In  con^mon  with  many  others  of  the  profes- 
sion, who  have  had  greater  experience  and  op- 
portunity for  observation  than  ourselves,  we 
favor  the  retention  of  the  system  of  jury  trials, 
with  the  modification  of  doing  away  with  the 
requirement  for  a  unanimous  verdict.  On  this 
latter  subject  we  had  something  to  say  in  the 
issue  of  this  journal  for  September  9,  1891,  aiid 
we  wish  it  might  be  thoroughly  agitated  in  ad- 
vance of  the  meeting  of  the  American  Bar  Asso- 
ciation next  autumn,  when,  probably,  discus- 
sion on  the  general  theme  of  jury  triaJs  will  be 
resumed. — N,  Y.  Law  Journal. 
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Court  of  Appeals  of  Maryland. 

JONAS  J.  SELDNER  ET  al.,  Exrs., 

V. 

ANDREW  B.  McCREERY. 

1.  A  bona  fide  purchaser  for  value  without  notice  is  pro- 
tected, and  cannot  be  a^ndged  to  have  notice  of  any- 
thing apparently  Improbable,  and  which  diligent  and 
reasonable  inquiry  will  not  disclose. 

3.  Where  a  title  is  perfect  on  its  face,  and  no  known  circnm- 
stanoes  exist  to  impeach  it,  or  to  put  a  purchaser  on  in- 
quiry, one  who  buys  bona  fide  and  for  value,  occupies 
one  of  the  most  highly  favored  positions  in  the  law.  He 
must  be  protected  at  all  events. 

8.  When  a  will  is  duly  probated  and  letters  granted,  an  exe- 
cutor has  as  fhll  powers  of  administration  as  the  law  can 
under  any  circumstances  give  him;  and  although  a  caveat 
might  thereafter  be  filed  and  the  will  annulled,  still  that 
will  not  affect  the  acts  of  the  executor. 

Decided  January  Term,  1882. 

Mr.  JusTiCB  Bryan  delivered  the  opinion  of 
the  court : 

Certain  real  estate  was  sold  by  the  executors 
of  Eva  Seldner,  deceased,  under  a  power  of  sale 
given  to  them  by  her  will.  The  purchaser  al- 
leged that  the  title  was  defective  and  refused  to 
accept  and  pay  for  the  land.  A  bill  in  equity 
was  filed  by  the  executors  for  the  specific  per- 
formance of  the  contract  of  the  sale,  and  the 
coort  passed  a  ^gro  forma  decree  dismiBsing  the 
bill  with  costs.  The  executors  have  taken  this 
api>eaL  The  principal  question  is,  whether  the 
title  of  the  property  sold  is  such  as  a  purchaser 
ought  to  be  required  to  take. 

The  important  &cts  affecting  the  title  are  as 
follows : 

In  1825,  Thomas  Wilson,  being  seized  in  fee 
of  the  property  in  question,  leased  it  for  ninety- 
nine  years,  renewable  forever,  to  Gerard  T. 
Hopkins.  In  February,  1830,  the  unexpired 
term  was  conveyed  to  the  executors  of  Bernard 
J.  Yon  Kappf,  subject  to  the  ground  rent,  and 
upon  certain  trusts  which  will  hereafter  be 
more  particularly  mentioned.  In  March,  1830, 
the  executors  of  Von  Kappf  sold  this  leasehold 
to  William  Norris  and  executed  a  bond  of  con- 
veyance, binding  themselves  to  convey  the  title 
to  him  when  he  should  pay  the  purchase  money 
in  fbll.  In  June,  1833,  they  conveyed  the  title 
to  his  executors  by  a  deed,  which  recited  that 
the  purchase  money  had  been  paid  in  full.  By 
due  conveyance  (which  it  is  not  necessary  now 
to  mention  in  detail),  this  leasehold  having  been 
merged  in  the  reversion  expectant  on  it,  the 
whole  fee  was  conveyed  to  Florence  Bailey,  and 
she  on  the  same  day  conveyed  the  fee  to  Eva 
Seldner,  who  was  then  the  wife  of  Lewis  Seld- 
ner.    On  the  same  day  Seldner  and  wife  con- 


veyed to  trustees  for  Florence  Bailey  another 
lot  of  ground  by  a  deed  which  recited  that  it 
had  been  agreed  that  it  should  be  accepted  iVom 
Lewis  Seldner  at  a  valuation  of  (15,000,  in  part 
payment  of  the  purchase  money  of  the  lot  con- 
veyed to  Mrs.  Seldner.  Lewis  Seldner  died  in 
1881,  leaving  a  will  in  which  he  made  Mrs.  Seld- 
ner sole  legatee  for  life,  and  made  her  and  one 
of  his  sons  executors. 

We  will  consider  the  objections  which  have 
been  made  to  this  title.  It  is  maintained  that 
the  leasehold  was  not  validly  conveyed  by  the 
executors  of  William  Norris  by  Von  Kappf's 
executors.  We  find  the  following  clause  in  his 
will:  '*I  desire  that  my  executors  hereinafter 
named,  or  the  survivors  or  survivor  of  them 
may  sell  and  dispose  of  my  houses,  lands,  and 
real  estate  whenever  they  Judge  it  to  the  ad- 
vantage of  my  children.  *  *  *  The  proceeds 
of  the  above  said  property  is  to  be  invested  in 
safe  and  productive  stocks  or  fhnds,  or  lent  out 
on  mortgage  of  undoubted  security  for  the  ben- 
efit of  my  children."  The  property  was  con- 
veyed to  the  executors  of  Von  Kappf  on  the  fol- 
lowing trust:  **  In  trust  for  the  uses  and  pur- 
poses and  under  and  subject  to  the  powers  ex- 
pressed, limited  and  declared  in  and  by  the  last 
will  of  B.  J.  Von  Kappf,  in  relation  to  the  pro- 
ceeds of  those  portions  of  his  estate,  a  sale 
whereof  was  authorized  by  his  said  will."  This 
purchase  cannot  be  upheld  under  the  clause  just 
cited  IVom  Von  Kappf's  will.  It  cannot  be  in- 
cluded in  the  investments  which  they  were  au- 
thorized to  make ;  that  is  to  say,  safe  and  pro- 
ductive stocks  or  ftinds,  or  mortgages  of  un- 
doubted security.  As  the  purchase  was  made 
with  the  ftinds  of  their  testator's  estate,  of 
course  the  estate  was  entitled  to  the  property. 
But  if  any  loss  had  accrued,  the  executors  would 
have  been  bound  to  make  it  good,  inasmuch  as 
they  had  without  due  authority  exposed  to  haz- 
ard the  money  entrusted  to  them  in  a  fiduciary 
capacity.  But  when  the  leasehold  became  the 
property  of  the  estate,  the  executors  were  justi- 
fied in  dealing  with  it  in  the  same  manner  as 
with  any  personalty  in  their  hands  to  be  admin- 
istered .  The  contract  of  sale  to  William  Norris, 
and  the  subsequent  deed  to  his  executor  wei*e 
made  before  the  Act  of  1843,  and  consequently 
an  order  of  the  Orphans'  Court  was  not  required 
to  give  them  validity.  We  can  see  no  objection 
to  them.  The  deed  to  Norris'  executor  con- 
tained a  recital  that  all  the  purchase  money  had 
been  paid.  This  recital  is  prima  facie  evidence 
of  payment  Of  course  if  it  had  not  been  paid 
the  executors  could  have  recovered  by  action  at 
law  upon  the  requisite  proof. 
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Bat  such  suit  has  heeh  barred  by  limitations 
for  more  than  fifty  years.  It  has  not  been  sug- 
gested that  a  vendor's  lien  could  be  maintained 
at  this  time.  It  has,  however,  been  alleged  that 
there  is  no  sufficient  proof  that  the  purchase 
money  for  this  leasehold  has  been  distributed  to 
the  legatees  of  Von  Kappf.  But  the  purchaser 
would  not  be  responsible  for  any  failure  of  duty 
on  the  part  of  the  executors.  We  learn  from 
the  record,  however,  that  in  1833  a  bill  in  equity 
was  filed  by  Von  Kappf 's  executors  praying  the 
court  to  assume  jurisdiction  of  the  trusts  and 
to  provide  for  the  statement  of  all  necessary 
accounts  in  connection  with  the  settlement  of 
the  estate.  All  the  children  of  the  testator, 
they  being  the  residuary  devisees  and  legatees* 
were  made  defendants,  and  were  duly  sum' 
moned  and  answered.  An  auditor's  account 
was  filed  in  due  course  in  January,  1836.  which 
distributed  the  estate,  and  we  suppose  that  we 
are  to  understand  from  the  agreement  of  coun- 
sel that  it  was  duly  ratified.  All  of  the  parties 
entitled  to  a  share  in  the  residue  filed  releases 
to  the  executors  acknowledging  the  receipt  of 
the  amounts  audited  to  them  except  one,  who, 
at  the  date  of  the  filing  of  the  bill  (June,  1833), 
was  a  boy,  thirteen  years  of  age.  The  executors 
were  the  guardians  of  this  infant.  His  ratifica. 
tion  of  the  auditor's  report,  unappealed  from, 
has  certainly  concluded  the  rights  of  all  parties 
to  the  suit.  The  infant  became  of  age  in  1841- 
If  any  breach  of  duty  had  existed  on  the  part 
of  his  guardians,  who  were  also  the  executors, 
he  could  then  have  obtained  redress.  Most  cer- 
tainly no  appeal  can  now  be  taken  from  the 
order  of  ratification,  and  it  must  stand  as  a  final 
settlement  of  the  rights  of  the  parties  interested, 
in  the  distribution  of  the  Von  Kappf  estate. 

An  objection  is  made  to  the  title  because 
Lewis  Seldner,  the  husband,  paid  a  portion  of 
the  purchase  money.  The  evidence  is  to  the 
eflfect  that  he  owed  his  wife  more  than  the 
amount  paid  by  him.  But  we  will  consider  the 
question  without  regard  to  this  part  of  the 
proof.  If  this  payment  by  Seldner  was  in  pre- 
judice of  the  rights  of  his  creditors  existing  at 
the  time,  of  course  the  property  would  be  sub- 
ject to  their  claims  to  the  extent  of  the  amount 
paid  by  him.  But  under  no  circumstances 
could  it  be  held  that  a  purchaser  from  Mrs. 
Seldner,  or  from  her  executors,  would  be  af- 
fected by  notice  of  any  matter  which  he  could 


in  1881 ;  that  the  estate  has  been  ftilly  adminlB- 
tered  by  his  executors;  that  a  notice  to  credi- 
tors was  duly  published,  requiring  them  to 
exhibit  their  claims  against  the  estate  on  or 
before  the  22d  day  of  March,  1882;  that  twelve 
claims  were  proved  against  the  estate,  all  of 
which  except  five  have  been  paid,  and  that  these 
five  aggregate  $597;  that  the  executors  accounted 
for  a  personalty  amounting  to  f54,134.13.  He 
would  also  find  that  when  Lewis  Seldner  died 
he  was  seized  and  possessed  of  real  and 
leasehold  estate  estimated  to  be  worth 
1205,609.57.  Without  assuming  that  this  esti- 
mate of  value  is  altogether  correct,  we  do  not 
think  that  it  can  reasonably  be  inferred  that 
any  creditor  of  Seldner  was  delayed,  hindered 
or  defrauded  by  a  gift  of  |15,000  to  his  wife  in 
April,  1874.  We  would  have  to  suppose  that 
there  was  a  creditor  at  that  time  whose  debt  has 
not  been  barred  by  limitations ;  that  he  has  been 
lying  by  without  making  any  attempt  to  collect 
it;  and  that  the  debt  was  for  a  larger  amount 
than  could  be  collected  from  him  during  his 
lifetime,  or  from  his  estate  after  his  death  by  the 
ordinary  and  convenient  processes  of  law. 
Such  a  conclusion  certainly  cannot  be  ration- 
ally drawn  from  any  facts  which  the  most  dili- 
gent inquiry  would  disclose,  and  therefore  a 
purchaser  of  this  property  is  not  bound  to  adopt 
such  a  conclusion.  A  bona  fide  purchaser  for 
value  without  notice  is  protected,  and  he  can- 
not be  adjudged  to  have  notice  of  any  thins 
apparently  improbable,  and  which  diligent  ana 
reasonable  inquiry  would  not  disclose. 

Another  objection  urged  to  the  title- is,  that 
as  the  will  was  proven  in  common  form,  it  may 
hereafter  be  caveated,  and  the  purchaser  would 
tlius  be  involved  in  litigation.  When  the  pro- 
bate of  the  will  was  made  and  letters  testa- 
mentary duly  ^anted^  the  executors  had  as  fhll 
powers  of  administration  as  the  law  could  under 
any  circumstances  give  them.  It  is  said  that 
the  probate  might  hereafter  be  annulled  and  the 
letters  revoked.  This  is  very  true.  But  until 
this  occurrence  shall  take  place,  the  probate 
and  grant  of  letters  by  the  Orphans'  Court 
must  stand  and  be  efi'ectual.  The  administra- 
tion of  estates  of  deceased  persons  must  not  be 
delayed  by  the  suggestion  of  future  contin- 
gencies of  this  kind.  The  powers  committed  to 
executors  in  the  solemn  forms  of  law  would  be 
of  no  avail,  if  they  are  required  to  forbear  the 
exercise  of  them  for  the  reason  that  in  some 
poseible  future  event  they  may  be  withdrawn. 
The  business  of  the  Orphans'  Court  could  not  be  . 
conducted  on  such  a  basis.  The  statute  has 
provided  differently.  By  article  93,  section  37, 
of  the  Code,  it  is  enacted  as  follows: 

All  acts  done  by  any  executor  or  adminis- 
trator according  to  law,  before  any  actual  or 
implied  revocation  of  his  letters,  shall  be  valid 


not  ascertain   by  diligent  inquiry.    Now    the  an3  effectual.    Sales  duly  made  by  an  executor 
utmost  degree  of  diligence  could  not  discover  under  a  power  given  by  a  will  would  be  g^ood, 
anything  in  derogation  of  this  title.    The  in- !  ?"^  "^  one  would  be  damnified  by  such  sales; 
s  ij/sji.i-i.xi_.  i.  •  I  they  would  merely  effect  a  change  in  the  form 

qulrer  would  find  that  this  property  was  con-   of  the  property;  tfie  proceeds  of  tie  sales  would 
veyed  in  April,  1874;  that  Lewis  Seldner  died  go  into  the  hands  of  the  executor  in  the  shape 
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of  money.  In  case  of  a  revocation  of  his  let- 
ters, they  would  be  turned  over  to  his  suc- 
cessor, in  the  trust  of  administration,  to  be  dis- 
tributed in  the  manner  which  should  be  de- 
cided by  law.  But  we  do  not  wish  to  rest  our 
decision  on  this  narrow  ground.  Where  a  title 
is  perfect  on  its  face,  and  no  known  circum- 
stances exist  to  impeach  it^  or  to  put  a  pur- 
chaser on  inquiry,  oiie  who  buys  bona  fide  and 
for  value  occupies  one  of  the  most  highly 
favored  positions  in  the  law.  If  circumstances 
afterwards  come  to  the  light  which  invalidates 
the  title  of  the  seller,  tiiere  is  nothing  to  prevent 
redress  a^^ainst  him  in  behalf  of  the  party  who 
may  be  injured,  but  the  innocent  purchaser 
must  be  protected  at  all  events. 

No  facte  are  shown  which  render  it  in  any 
degree  probable  that  Mrs.  Seldner's  will  is  in  any 
respect  invalid.  It  has  not  been  su^^ested  that 
she  was  incompetent  to  make  a  will,  or  that  it 
was  procured  by  fraud,  undue  influence  or  in 
any  other  improper  manner.  Nor  has  it  been 
shown  that  there  is  a  probability  that  it  will 
hereafter  be  made  the  subject  of  a  contest.  We 
have  been  referred  to  Emmert  v.  Stoufler,  64 
Md.,  643.  In  that  case  the  Orphans'  Court  had 
reftised  probate  to  an  alleged  will  under  cir- 
cumstances which  deprived  their  adjudication 
of  all  validity.  This  court  held  that  the  pro- 
ceedings of  tne  Orphan's  Court  did  not  prevent 
the  will  from  being  propounded  and  probated 
in  the  ftiture.  The  will  was  a  standing  menace 
to  purchasers,  and  a  warning  that  the  title  of 
the  heirs  at  law  of  the  deceascnl  was  liable  to  be 
defeated  by  a  probate.  This  court  had  no  diflS- 
culty  in  aeciding  that  they  would  compel  a 
purchaser  of  real  estate  from  the  heirs  at  law  to 
take  the  property.  He  would  have  taken  it 
with  litigation  made  read^  to  his  hand. 

By  the  contract  of  sale  m  this  case,  the  sellers 
were  bound  to  furnish  the  purchaser  an  agree- 
ment on  the  part  of  a  mortgagee  of  the  property 
to  accept  payment  of  the  mortgage  debt.  We 
will  reverse  the  pro  forma  decree  of  the  Circuit 
Court  with  costs  above  and  below,  and  direct  a 
decree  for  the  specific  execution  of  the  contract 
of  sale,  on  condition  that  the  a^cement  of  the 
mortgage  is  obtained  in  binding  form  and 
on  condition  that  the  contract  of  sale  is  ratified 
by  the  Orphans'  Court 

Decree  reversed  and  cause  remanded,  in  order 
that  the  Circuit  Court  may  pass  a  decree  in  ac- 
cordance with  this  opinion. 


£eqal  Notices. 


TRUSTEE'S  SALE  OF  VALUABLE  LOT  ON  NORTH 
SIDE  OP  NEW  YORK  AVENUE  BETWEEN  FOURTH 
AND  FIFTH  STREETS  NORTHWEST.  AND  BRICK 
HOUSE  AND  STORE,  NO.  1330  SEVENTH  STREET 
NORTHWEST. 

Under  and  bv  virtue  of  a  decree  passed  on  Bebruary  6, 
1892,  In  equity  cause  No.  13,201,  docketlNo.  32  of  the  Supreme 
Court,  District  of  Columbia,  wherein  Henry  Stewarl  et  al. 
are  plaintiffs  and  John  Stewart  et  al.  are  defendants,  the 
undereiKued  uill  offer  for  sale  to  the  highest  bidder  on 
WEDNESDAY,  THE  NINTH  DAY  OF  MARCH,  A.  D. 
1892,  AT  FIVE  O'CLOCK,  P.  M.,  in  front  of  the  premises, 
original  lot  five  (6)  in  square  five  hundred  and  fourteen  (514), 
Washington,  D.  C,  fronting  sixty-six  (66)  feet  ten  (10)  Inches 
on  New  York  ave.,  by  an  average  depth  of  about  one  hun- 
dred and  forty,  four  (144)  feet  ten  (10)  inches,  with  a  16  foot 
side  and  SO  foot  rear  alley. 

And  thereaaer  pn  the  same  day  at  HALF  PAST  FIVE 
O'CLOCK,  P.  M.,  they  will  offer  for  sale  under  said  decree, 
in  IVont  of  the  premUes,  the  sixteen  (16)  feet  ten  (10)  inches 
ftront  on  Seventh  St..  by  the  depth  of  one  hundred  (100)  feet 
next  to  and  south  of  the  north  sixteen  (16)  feet  ten  (10)  in- 
ches ft-ont  of  original  lot  (10)  in  square  four  hundred  and 
twenty-three  (423j,  Washington,  D.  C. 

Terms  of  sale:  One-third  of  purchase  monev  of  each 
tract  m  cash,  one-third  in  one  year  and  one-third  in  two 
years,  with  interest  on  deferred  payments  at  the  rate  of 
6  per  cent  per  annum,  payable  semi-annually,  deferred 
purchase  money  to  be  secured  by  deed  of  trust  on  the 
premises  sold,  or  all  cash,  at  the  option  of  the  purchaser. 
A  deposit  of  $200  will  be  required  on  each  piece  at  the  time 
of  sale.  All  conveyancing  and  recording  at  purchaser's 
cost.  If  terms  of  sale  are  not  complied  with  within  ten  (10) 
days  the  trustees  reserve  the  right  to  resell  at  defaulting 
purchaser's  risk  and  cost. 

JACKSON  H.  RALSTON,  Trustee, 

Sun  Building. 
IRVING  WILLIAMSON,  Trustee, 

458  Louisiana  ave. 
L.  CABELL  WILLIAMSON,  Trustee. 
480  Louisiana  ave* 
9— It    WALTER  B.WILLIAMS  AGO..  Aucts. 


Cegal  Notices. 


PIR8X  IBiSERXIOI^. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  2d  day  of  March,  1892. 
Elta  T.  Mulllken.  plaintiff,     i 

vs.  >  No.  13.586.    In  Eq.    Doc  33. 

WiliUm  L.  Muliiken,defendant.  i 

On  motion  of  the  plaintiff,  by  Mr.  O.  B.  Hallan,  her 
solicitor,  it  is  ordered  that  the  defendant,  cause  his  ap- 
pt^rauce  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

Tne  object  of  this  suit  is  to  obtain  a  divorce  from  the 
bond  of  marriage  and  restoration  to  her  maiden  name  of 
Ella  Trembly  on  the  ground  of  two  years'  abandonment  and 
desertion. 

A,  B.  HAGNER,  Asso.  Justice. 
A  true  copy.    Test :  J.  R.  Young,  Clerk. 

9  By  M.  A.  Clancy, Asst.  Clerk. 

IFiled  March  2, 1802.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  2d  day  of  March,  1892 

August  J.  A.  Lohte)  .      _       _ 

vs.  V  No.  13,706.    Equity  Doc.  33. 

Jennie  Lohse.     j 

On  motion  of  the  plaintiff,  by  Mr.  G.  W.  Albright,  his 
solicitor,  it  is  ordered  that  the  defendant  cause  her  appear- 
ance  to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  day:  otherwise  the 
cause  will  be  proceeded  with  as  in  caseof  default. 

The  object  of  this  suit  is  for  divorce  o  vinculo  matri- 
moniu  on  the  ground  of  desertion.  ; 

By  the  Court.  A.  B.  HAGNER,  Justice. 

True  copy.    Test :  J.  R.  Young,  Clerk. 

9  Bv  M.  A.  Clancy,  Asst.  Clerk. 

Filed  March  2.  1892.    J.  R.  Young.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  3d  day  of  March,  1892. 

Walter  S.  Cox,  trustee,  vs.  Eliza  W.  Patterson,  Elizabeth  P. 

Patterson,   Pierre   La  Montague,  Katharine   P.  La 

Montague,  Francis  Winslow,  Harriet  P. 

Winsiow  and  Augustus  Jay. 

No.  13,707,  Eq.  Doc.  33. 

On  motion  of  the  plaintiff,  in  proper  person,  it  is  ordered 
that  the  defendants  above  named,  cause  their  appearance 
to  be  entered  herein  on  or  beic»rc  the  first  rule  day  occurring 
forty  days  after  this  day ;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  ot  dt  fault. 

Theobjectofthissuit  istohave  the  court,  by  its  decree, 
confirm  the  appointment,  made  by  complainant,  of  Augus- 
tus Jay  and  Francis  Winslow,  as  trustees  under  the  will  of 
Catharine  Pearson,  in  the  place  of  Carlile  Patterson,  and 
William  H.  Phillip,  deceased,  and  also  to  have  the  com- 
plainant relieved  from  the  trust. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

l*ruecopy.    Test:  J.  R.  Young,  Clerk. 

9  By  L.  P.  Williams,  Asst.  Clerk.  ^ 
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Cegal  Notiree. 


This  is  to  Giye  Notice 

That  the  sabsoriber.  of  the  District  of  Golambia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  MICHAEL  BODY, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there* 
of,  to  the  subscriber,  on  or  before  the  24th  day  of  February 
next;  thepr  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  24th  day  of  February,  1892. 

BBIDGET  BODY. 
9    R.  B.  Lewis,  Proctor.  No.  18  Mass.  ave.  n.  e. 


Cegal  Notiree. 


This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  Business,  Letters 
of  Administration  on  the  personal  .estate  of  ANN 
RAFFERTY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  February 
next;  they  may  otherwise  by  law  be  excluded  fW>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  February,  1892. 

JUUA  R.  TRUMBULL, 

9    James  Q.  Payne,  Proctor.  Cr.  Jm.  G.  Payne, 

City  Hall. 


Tliis  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Siipreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  THOMAS  J. 
COFFEE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  February 
next;   they  may  otherwise  by  law  be  excluded  iVom  all 
'  benefit  of  tne  said  estate. 

Given  under  my  hand  this  27th  day  of  February,  1892. 
J.  WILLIAM  LEE, 

No.  832  Pa,  ave.  n.  w. 
9    A.  H.  Bell  and  G^eo.  E.  Johnson,  Proctors. 


Tilis  is  to  Giro  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
business.  Letters  Testamentary  on  the  personal  estate  of 
BENEDICT  O.  GREENWELL.  late  of  the  District  of 
Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
herebv  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  25th  day  of  February 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  25th  day  of  February,  1892. 
JOS.  M.  JOHANNES, 
S.  A.  H.  McKIM. 
9  26  5th  St.  s.  e. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

February  26th.  1892. 

In  the  matter  of  the  Estate  of  JANE  M.  FRANKS, 
late  of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Mary  F. 
WaU. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  26th  day  of  March  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter 
previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER.  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
9   No.  4647.   Ad.  Doc.  17.    BandaU  Hagner,  Proctor. 


Tliig  i0  to  Gire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained Arom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  CouH  business.  Letters 
Testamentary  on  the  personal  estate  of  HA RRT  J.  RUDY, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same  with  the  vouchers  there- 
of, to  the  Kubscrlber,  on  or  before  the  27th  day  of  February 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  February,  1892. 

JOHN  F.  KBLLT, 
9    Albert  Sillers,  Proctor.  81  Q  St.  n.  w. 

Tills  i0  to  GiTe  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  fh>m  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
business.  Letters  Testamentary  on  the  personal  estate 
of  ALBERT  M.  EVANS,  late  of  the  District  of  Colum- 
bia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  24th  day  of  February 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  24th  day  of  February,  1892. 
MARTIN  L.  LICHTY, 
9    J.  Bruce  Webb  &  B.  L.  Schmidt,  Proctors.       8219  P  St, 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
February  26. 1892. 

In  the  matter  of  the  Estate  of  MICHAEL  BELCHER,  late 
of  the  Dibtrict  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate 
of  tne  said  deceased  has  this  day  been  made  by  Thomas 
G.  Addison,  a  creditor. 

All  peKons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  26th  dav  of  March,  n^xt.  at  1 
o'clock  p.  m..  to  show  cause  why  Letters  of  Administration 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  ELAGNER,  Justice. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
9    No.  4850.    Ad.  D.  17.    Waters  &  Taylor,  Proctors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
February  26th,  1892. 

In  the  matter  of  the  estate  of  ALBERT  BOULDON,  late  of 
the  District  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate 
of  the  said  deceased,  has  this  day  been  made  by  George  R. 
Williams. 

All  persons  Interested  are  berehy  notified  to  appear  in  this 
Court  on  Friday,  the  26th  day  of  March  next,  at  11  o*clock 
a.  n\.,  to  show  cause  why  Letters  of  Administration  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbporteb 
previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
9    No.  4856.    Ad.  Doc.  17.     W.  K.  DuhameU  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  29th  day  of  February,  1892. 

Ada  Hazlerigg    ) 

V.  VNo.  18,388.    Eq.  Docket  32. 

Oliver  Hazelrlgg.  ) 

On  motion  of  the  plaintiff,  by  Mr.  H.  B.  Moulton,  her 
solicitor,  it  is  ordered  that  the  defendant,  OLIVER  HAZ- 
ELRIGG,  cause  his  appearance  to  be  entered  herein  on 
or  before  the  first  rule-day  occurring  forty  days  after  this 
day;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
ofdefoult. 

The  object  of  this  suit  is  to  obtain  an  absolute  divorce 
from  the  defendant  on  the  ground  of  desertion  and  aban- 
donraent. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac, 

True  copy.    Test :  J.  R.  Toung,  Clerk,  Ac 

9  By  M.  A.  Clancy,  Aast.  Clerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

February  26th,  1892. 

In  the  case  of  Robert  W.  McPherson,  Executor  of 
RICHARD  TILGHMAN  EARLE,-  U.  S.  Army,  deceased, 
the  Executor  aforesaid  has,  with  the  approval  of 
the  court,  appointed  Friday,  the  26th  day  of  March, 
A.  D.  1892,  at  11  o'clock  a.  m.,  for  making  payment 
and  distribution  under  the  court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  distrib- 
utive shares  (or  legacies)  or  a  residue,  are  hereby  notified  to 
attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Executor  will  take  the  oenefit  of  the  law 
agninst  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
9    No.  4208  Ad.  D.  16. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Samuel  W.  Connor    ) 

V.  VNo.  13.234.    Equity  Docket. 

Elizabeth  H.  Smith,    j 

The  trustee  herein,  J.  Holdaworth  Gordon,  having  re- 
ported an  offer  of  seventy-five  cents  per  square  foot  for  the 
East  sixteen  feet  by  the  depth  of  ninety  feet  of  lot  forty  (40) 
in  square  seven  hundred  and  thirty-two  (732),  it  i£>,  this  2a 
day  of  March.  1892,  ordered  by  the  court,  that  the  said  sale 
be  ratified  and  confirmed  unless  cause  to  the  contrary  be 
shown  on  or  before  the  2d  day  of  April,  A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  successive  weeks  prior  to  said  date  in  the  Washing- 
ton r^w  Reporter.  The  report  states  that  the  amount  of 
said  sale  aggregates  the  sum  of  ten  .hundred  and  eighty 
dollars. 

A.  B.  HAGNER,  Asso.  Justice. 

True  copy.    Test:  J.  R.  Young,  Clerk, 

9  By  M.  A.  Clancy,  Asst.  Clerk. 

Filed  March  2, 1882.    J.  R.  Young,  Clerk. 


9ECOBiD    IBiSHRTION. 


This  18  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob 
tained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  ROBERT  C. 
BERNA  Y.S,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there 
of,  to  the  subscriber,  on  or  before  the  9th  day  of  February 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  oi  the  said  estate. 

Given  under  my  hand  this  9ih  day  of  February,  1892. 
ELIZABETH  BERNAYS, 
8    Isaac  M .  Nordlinger,  Proctor. 500  7th  St.  s.  e. 

Tliis  is  to  Giro  Notice  ~ 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holdinq:  a  Special  T^rm  for  Orphans'  Court  Business,  letters 
Testamentary  on  the  personal  estate  of  CARL  L.  WIND- 
HOLZ.  late  of  the  District  of  Columbia,  deceased. 

All  persons  havins;  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  13th  day  of  February 
uext ;  ihey  may  otherwise  by  law  be  excluded  from  all 
bene  it  of  the  said  estate. 

Given  under  my  hand  this  13th  day  of  February,  1892. 

WM.  A.  RUES8, 
8    Chapin  Brown,  Proctor. 606  P  St.  n.  w. 


This  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia 
holding  a  Special  Term  for  Orphans'  Ckiurt  business,  I/Ctters 
of  Admmistration  c.t.a.  on  the  personal  estate  of  SAMUEL  C. 
POM  ERG  Y,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  February 
next:  they  majr  otherwise  by  law  be  excluded  ftx)m  all 
benefit  of  the  said  estate. 

Given  under  its  hand  this  12th  day  of  February,  1892. 
AMERICAN  SECURITY  and  TRUST  CO. 
8    Edward  A.  Bowers,  Proctor.  Percy  B.  Metzger, 

Trust  Officer. 


teqal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
February  l9th,  1892. 

In  the  matter  of  the  Estate  of  CAROLINEC.  ACKER,  late 
ofthe  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  TesU- 
ment  and  for  Letters  TestamenUry  on  the  EsUte  of  the 
said  deceased,  has  this  day  been  made  by  Walter  H.  Acker. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  t'le  18th  day  of  March,  next,  at  one 
o'clock  P.  M.,  to  show  cauae  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testa 
mentary  on  ih^  Estate  of  the  said  deceased  should  not 
issue  as  prayed.  .....  i. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  the  said  day. 

B^he  Oourf.  A.  B.  HAONB^^J^ugtipe. 

Register  of  Wills  fqr^he  District  of  Colunabia. 

tliis  is  to  Giro  Notice  ^  ^'      ^     ^ 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  trom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  JOHN 
MILLEEL  late  of  the  District  of  Columbia,  deceased. 

All  persons  havinsr  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of^ to  the  subscribers,  on  or  before  the  20lh  day  of  February 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  ^\^^-i^-l^--{li!^ 

8    Carusi  &  MUler,  Proctors.       JOSEPH  BISC HO F, 

311  Q  St..  n.  w. 

XHIRD    IBISKRXIOBI. 


Tills  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  buf  iness ajj*^™ 
of  Administration  c.  t.  a.  on  the  personal  Mtate  of  JObbFH 
LOCHBOEHLER,  late  ofthe  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  from  all  beneOt 
of  the  said  estate.  ,    ^         ,„l  «oaa 

Given  under  my  hand  this  "h^y ^of  Febrn.Y^l««^_ 

1419  New  York  Ave. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  16th  day  of  February,  1892. 

Anna  Doyle,  plaintiff,        |  „     ^    ».  ^ «« 

vs.  V  No.  13,630.    Eq.  Docket  33. 

Jacob  Dixon  Doyle,  defendant.  I 

On  motion  of  the  plaintiff,  by  Mr.  J.  M.  Vale,  her  solicitor, 
it  is  ordered  that  the  defendant,  JACOB  DIXON  DOYLE, 
cause  his  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day: 
otherwise  the   cause  will  l)e  proceeded  with  as  in  case  ot 

The  object  of  this  suit  is  a  divorce  from  the  bond  of 
marriage  for  desertion  for  the  period  of  two  years  last  past. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  J-  R-  Young,  Clerk. 

7  *^^  By  L.  P.  Williams,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
The  16th  day  of  February,  1892. 

E.  Wesley  Kirby 

vs. 
Emeline  M.  KIrby. 

On  motion  of  the  plaintiff,  by  Mrs.  Belva  A.  Lock  wood, 
his  solicitor,  it  is  ordere(\ th.it  the  defendant,  EMELINE  M. 
KIRBY,  cause  her  appearance  to  be  entered  herein  on  or 


No.  13.650.    Eq.  Docket  33. 


before  the  first  rule-day  occurring  forty  days  after  this  day : 
otherwise  the  cause  will  be  proceeded  with  as  in  case  ot 
default. 


The  object  of  this  suit  Is  for  divorce  on  the  ground  of 
willful  desertion  for  the  uninterrupted  space  of  more  than 


two  years^ 


;y  the  Court. 
True  copy.    Test : 


A.  B.  HAGNER,  Justice.  Ac. 

J.  R.  Young,  Clerk.  Ac. 
By  M.  A.  Clancy,  Asst.  Clerk. 
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This  is  to  Give  Notice 

That  the  subscriber  of  the  District  of  Ck>Iambia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans' Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  ELIZABETH  B. 
DYER,  late  of  the  District  of  Columbia,  de  eased. 

All  persons  havinsr  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  1st  day  of  February, 
next:  they  mav  otherwise  bylaw  be  excluded  fVora  sut 
benefit  of  the  said  estate. 

Given  under  my  hand  this  1st  day  of  February,  1892. 

JAS.  L.  TAYLOR, 
7    Care  Samuel  Maddor.  Proctor,  462  La.  Ave. 


This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained f^om  the  Supreme  Court  of  the  Di5$trict  of  Columbia, 
holding  a  Special  Terra  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  JAMES 
H.  DOCKETT,  lat««  of  the  District  of  Columbia,  deceased. 

All  persona  having  claims  against  the  said  deceEksed  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  15th  day  of  February 
next:  they  may  otherwise  by  law  be  excluded  fh)m  all 
benent  of  the  said  e=<tate. 

Given  under  my  hand  this  16th  day  of  February,  1891 
ANDREW  J.  MILLER, 
7    Carusi  &  Miller,  Proctors.  917  P  St.  n.  w. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  12th,  1892. 

In  the  matter  of  the  Estate  of  CHARLES  F.  MOSEBY, 
late  of  the  District  of  Columbia,  deceased 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  Mary  S. 
Nash. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  the  11th  day  of  March  next,  at  1 
o'clock  P.  M.,  to  show  cause  why  Letters  of  Administration 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

By  the  Court.  A.  B.  HAGNER.  Justice. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
7    Gordon  &  Gordon,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUM^BIA. 
Ellen  C.  Gray  et  al.   ) 

vs.  }    No.  13,399.    Equity  Docket. 

Ralph  L.  GaH  el  al.  > 

Upon  consideration  of  the  report  of  John  P.  Sheppard. 
receiver,  filed  herein  this  day  setting  forth  the  sale  by  him 
as  receiver  in  this  cause  to  Margaret  E.  Selby  for  the  sum  of 
fifteen  hundred  dollars,  of  lot  number  603  in  Uoiontown  in 
the  District  of  Co'umbia,  according  to  the  original  plan  of 
Union  town,  it  is  this  6th  day  of  February.  1892,  ordered  that 
said  sale  be  ratified  and  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  7th  day  of  March,  1892. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  in  the 
meantime,  the  first  publication  to  be  made  within  one  week 
fW>m  this  aate. 


True  copy.    Test : 


A.  B.  HAGNER,  Justice. 
J.  R.  Young,  OTerk. 


By  L.  P.  Williams.  Asst.  Clerk. 
[Filed  February  6,  1892.    J.R.  Young,  Clerk.] 

IN  THE  SUPREME  COURT  OFTHE  DISTRICT  OF  COLUMBUr 
|The  18th  day  of  February,  1892. 
Charles  C.  Simmons) 

vs.  Y  No.  13.661.    Eq.  Doc.  83. 

Lucretia  Simmons,  j 

On  motion  of  the  comnlainant.  by  J.  Thomas  Sothoron, 
his  solicitor,  it  is  ordered  that  the  defendant  cause  her 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  foi  ty  da>-s  after  this  day ;  otherwise  the  cause 
will  be  nroceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce,  a  vinculo  mat- 
rimonii.  on  the  ground  of  willful  desertion  and  abandon- 
ment for  the  fall  and  uninterrupted  space  of  two  years  of 
complainant  by  the  defendant. 

A.  B.  HAGNER,  Asso.  Justice. 

True  copy.    Test :  J.  R.  Young,  Clerk. 

7  By  L.  P.  Williams,  Aast.  Qerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Bosineas. 

February  12th,  1802. 

In  the  matter  of  the  Estate  of  BENJAMIN  B.  MILLS 
late  of  Laramie  County,  Wyoming,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate 
of  the  said  deceased,  has  this  day  been  made  by  Sallie 
Mills,  his  widow,  and  Benjamin  MiUa  and  others,  children 
and  next  of  kin  of  the  decedent. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  the  Eleventh  day  of  March  next,  at  11  o'clock  a. 
m..  to  show  cause  why  Letters  of  Administration  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washinoton  Law  Rbpobtbb  and 
Washington  Post,  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
7    No.  4832.    Ad.  Doc.  18.  John  Lyon,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Busines. 

February  12th,  1892. 

In  the  matter  of  the  Estate  of  JOHN  RICHARD,  Senior, 
late  of  Wyoming  Territory,  deceased. 

Application  for  Letters  or  Administration  on  the  Eistate  of 
the  said  deceased,  has  this  day  been  made  by  Peter  Richard, 
and  others,  children  and  next  of  kin  of  the  decedent. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  the  Eleventh  day  of  March  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  AdministraUon  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  m  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Colombia. 
7    No.  4833.    Ad.  Doc.  17.  John  Lyon,  Proctor, 


IN  THE  SUPREME  COURT  OFTHE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

February  llth,  1892. 

In  the  matter  of  the  Estate  of  ANNA  KEY  LAIRD, 
late  of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Bistate  of  the 
said  deceased,  has  this  day  been  made  by  Mayhew  Plater 
and  Charles  M.  Matthews, 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  the  llth  day  of  March  next,  at  11  o'clock, 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be 
proved  and  admitted  to  probate  and  Letters  Testamentary 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
7    No.  4822.    Ad.  Doc.  17.  H.  S.  Matthews.  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

February  12th,  1892. 

In  the  matter  of  the  Ebtate  of  ANTOINE  JANIS,  late  of 
Sheridan  County,  Nebraska,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  Antoine  Janis, 
Jr.,  and  others,  descendants  and  next  of  kin  of  decedent. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  the  Eleventh  day  of  March  next,  at  11 
o'clock  p.  m.,  to  show  cause  why  the  said  Letters  of  Admin- 
istration on  the  Instate  of  the  said  deceased  shoold  not 
isiiue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  aw^ek  for 
three  weeks  in  the  Washington  Law  RspoRTSBand  Wash- 
ington Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
7    No.  4831.    Ad.  Doc.  17.  John  Lyon,  Proctor. 
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Publisher's  Announcement. 
•  

It  is  with  regret  we  have  to  announce 
that  Mr.  Franklin  H.  Mackey,  who  has 
so  long,  so  earnestly,  and  so  zealously 
edited  The  Law  Bbportek,  has  felt  im- 
pelled to  resign  his  position. 

Mr.  Brastus  Thatcher,  author  of 
Thatcher's  works  on  Practice  in  the  Su- 
preme, Circuit  and  District  Courts  of  the 
United  States,  has  been  appointed  to  fill 
the  vacancy  made  by  Mr.  Mackey's  resig- 
nation. L.  R.  Co. 


of  the  several  State  courts,  as  to  law,  equity, 
and  probate  matters. 

In  view  of  these  facts,  the  Supreme 
Court  of  the  District  necessarily  adjudi- 
cates upon  many  important  cases,  and  upon 
numerous  intricate  questions  of  law.  And 
it  is  not  too  much  to  say,  that  the  court  is 
made  up  of  a  corps  of  eminent  judges 
whose  decisions  are  not  surpassed  for  legal 
learning  and  substantial  accuracy. 

For  the  benefit"  of  the  local  bar  and  of 
the  profession  throughout  the  Federal 
Union,  the  decisions  of  this  court  should  be 
brought  forward  in  convenient  form,  at  an 
early  date  after  they  are  rendered  ;  and  it 
has  been  heretofore,  and  will  continue  to 
be,  the  intention  of  The  Law  Reporter  to 
render  this  service  to  the  pi*ofession. 

Brief  abstracts  from  decisions  of  the 
Supreme  Court  of  the  United  States,  in 
advance  of  reports  by  the  official  reporter, 
will  hereafter  be  included  in  this  paper. 

We  shall  also  endeavor  to  gather  and 
include  herein  some  decisions  of  the  United 
States  circuit  courts,  and  of  the  several 
circuit  courts  of  appeal,  and  of  the  State 
courts  of  the  country. 


Having  been  called  just  now  to  the 
editorial  work  upon  this  paper,  we  take 
hold  of  it  with  the  hope  and  purpose  of 
making  the  Washington  Law  Reporter 
useful  and  valuable  in  future,  as  it  has 
been  in  past  years  under  the  able  and 
efficient  guidance  of  its  former  editors. 

The  lawyers  of  the  United  Sttites  are 
aware,  and  do  not  need  to  be  told,  that  tiie 
Supreme  Court  of  4he  District  of  Columbia, 
in  special  and  in  general  term,  has  larger 
and  more  varied  jurisdiction  than  has  any 
other  one  court  within  the  limits  of  the 
Federal  Union.  It  has  original  juris- 
diction of  every  class  of  cases  which  are 
originally  cognizable  in  the  Circuit  and  the 
District  Courts  of  the  United  Stati's — at 
law,  in  equity,  in  admiralty,  and  in  ciiiu- 
inal  matters.  And  it  has  cognizance  of 
all  appeals  from  Patent  Office  decisions. 
Locally,  it  has  similar  jurisdiction  to  that 


Ax  Interesting  Case,  as  involving  a 
construction  of  the  Statute  of  Limitations  in 
force  in  this  District,  was  decided  on  de- 
murrer, by  Justice  Montgomery  in  the  Cir- 
cuit Court  a  few  days  ago :  Mann  v.  Cooper's 
Admx.,  No,  31,894,  Law.  Plaintiff  brought 
an  {let ion  of  debt  upon  a  judgment  had 
against  Cooper  in  October,  1874.  Defend- 
ant pleaded  limitations  in  three  diflferent 
pleius.  Plaintiif  replied  (1)  that  in  1879, 
and  within  twelve  years  a  part  payment  of 
said  judgment  was  made  by  Cooper;  (2) 
that  Cooper  at  the  time  the  judgment  was 
rendered  was  a  resident  of  the  District  of 
Columbia,  but  afterwards,  in  June,  1875, 
removed  therefrom  and  never  returned, 
and  left  no  effects  sufficient  and  known  for 
the  payment  of  his  just  debts,  in  the  hands 
of  some  person  or  persons  who  assumed  the 
paymenc  thereof  to  his  creditors,  (Act  1715, 
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Ch.  23,  Sec.  5,)  and,  (3)  that  in  May,  1876, 
said  Cooper  agreed  in  writing  with  the 
plaintiff,  upon  a  new  and  valuable  consid- 
eration, that  the  plaintitf  should  have  at  all 
times  the  right  to  execute  the  said  judg- 
ment and  collect  the  amount  due  theieon, 
wherefore  the  defendant  was  estopped,  etc. 
On  demurrer  to  these  replications  it  was 
Held^  Ist.  That  the  replication  of  part  pay- 
ment was  bad,  part  payment  being  but  evi- 
dence to  support  an  averment  of  a  new 
promise.  2d.  That  if  a  new  promise  had 
been  replied  in  proper  io^m  it  would  have 
been  bad  because  a  judgment  cannot  be  re- 
vived by  a  new  promise.  3d.  The  second 
replication  was  bad  because  it  appeared 
that  Cooper  was  within  the  District  at  the 
time  the  cause  of  action  accrued,  and  for  a 
reasonable  time  thereafter ;  that  the  Statute 
was  not  stayed  by  his  subsequent  removal, 
and  that  Sec.  5,  Ch.  23,  Act  1715,  applies 
only  to  causes  of  action  accruing  after  re- 
moval of  the  debtor.  4th.  The  third  repli- 
cation was  bad,  because  the  language  of  the 
agreement,  as  pleaded,  did  not  import  an 
obligation  not  to  plead  limitations. 


Supreme  Court  of  the  District  of  Columbia. 

FRANKLIN  JENNINGS 

V. 

ELIZABETH  WEBB. 


Landlobd  and  Tenant— Declaration. 

1.  In  a  landlord  and  tenant  proceeding  to  turn  the  defend- 
ant out  of  possession,  the  plea  of  title  brings  the  case  to 
this  coort  Bnt  the  rule  which  requires  the  plaintiflF  to 
file  a  declaration  as  in  ejectment,  does  not  convert  the 
proceeding  into  an  action  of  ejectment,  in  which  the 
plaintiff  recovers  upon  the  strength  of  his  title. 

3.  In  such  a  proceeding,  nnlesb  the  plaintiff  establishes  the 
relation  of  landlord,  as  between  himself  and  the  de- 
fendant, no  matter  what  the  form  of  the  declaration  is, 
he  is  not  entitled  to  recover. 

S.  In  delivering  the  opinion  of  the  Court,  Mr.  Justice  Cox 
said:    "I  have  grave    doubts,   speaking  for  myself, 
whether  this  court  can  review  the  findings  of  the  judge 
as  to  tl^e  fkcts." 
At  Law.    No.  29,634.    Decided  February  1,  1892. 
Justices  Hagnbb,  Cox  and  Jambs  sitting. 

Messrs.  S.  R.  Bond  and  C.  H.  Oragin  for 
Plaintiffs. 

Mr.  D.  O'O.  Callaghan  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the 
Gonrt: 


This  is  rather  a  tedious  case  to  recite,  and  I 
will  simply  state  the  outline  of  it.    It  appears 
that  many  years  ago  a  lot  of  ground,  lot  23,  in 
square  107,  or  at  least  the  east  thirteen  feet  four 
inches  thereof,  was  occupied  by  a  house  known 
as  No.  1804  L  street,  and  was  conveyed  to  Paul 
Jennings,  and  the  adjoining  part  of  the  same, 
being  No.  1806  L  street,  was  conveyed  to  him 
and  his  daughter  Prances.     The  deed  did  not 
use  the  word  heirs,  but  that  is  not  very  material 
to  the  present  inquiry.    The  daughter  Frances 
apparently  was   an    imbecile.     It   seems   that 
Elizabeth  Webb,  who  was  a  step-daughter  of 
Paul  Jennings,  was  ori^ally  put  by  him  into 
this  house,  No.  1806,  adjoining  the  one  conveyed 
exclusively  to  Paul,  to  take  care  of  his  daughter 
Frances,  and  she  remained  there  for  many  years. 
In  1862  Elizabeth  Webb  claims  that  she  had 
bought  the  entire  property.  No.  1806,  from  Paul.^ 
Paul  died  leaving  three  children— Francis,  John 
and  Franklin.    Francis  died  without  issue,  and 
John  died  leaving  children.   The  plaintiflf  claims 
that  the  defendant,  Elizabeth  Webb,  was  put  in 
the  house  as  a  tenant  of  Paul  Jennings  and  has 
remained  there  always  as  a  tenant.    He  claims 
that  he  owns  one  undivided  half  of  the  property 
and,  his  sister  having  died,  that  his  brother's 
children  own  the  other  undivided  half.      The 
plaintiflF  instituted  a  landlord  and  tenant  pro- 
ceeding to  turn  Elizabeth  Webb  out,  and  she 
pleaded  title  and  that  brings  the  case  to  this 
court.    He  then  filed  his  declaration  in  eject- 
ment in  which  he  claimed  one  undivided  moiety 
in  the  lot.    There  seems  to  be  a  little  misappre- 
hension of  the  nature  of  this  proceeding.  While 
our  rule  requires  the  plaintiflf  to  file  a  declara- 
tion, as  in  ejectment,  that  does  not  convert  the 
proceeding  into  an  action  of  ejectment  at  all,  in 
which  the  plaintiflF  recovers  upon  the  strength 
of  his  title.    In  this  proceeding,  unless  he  estab- 
lishes the  relation  of  landlord  between  himself 
and  the  defendant,  no  matter  what  the  form  of 
the  declaration  is,  .he  is  not  entitled  to  recover. 
I  have  always  held  that  at»  Special  Term,  and 
that  is  the  opinion  that  we  entertain  now.    It 
is  still  a  landlord  and  tenant  proceeding. 

The  case  was  submitted  to  the  justice  instead 
of  the  jury  upon  the  facts.  He  found  that  in 
1862  this  defendant  went  into  possession,  and 
while  in  possession  of  No.  1806  she  acquired  a 
tax  deed  to  the  property  and  Paul  Jennings 
himself  took  a  deed  to  the  other  house.  No.  1804, 
and  that  arrangement  was  made  by  his  consent, 
and  from  that  time  she  held  adversely;  that  is, 
she  claimed  title  to  one  undivided  half  of  the 
lot  as  her  own,  the  other  undivided  one-half  be- 
longingto  Frances  Jennings. 


Digitized  by 


Google 


Vol.  XX 


THE  WASHINGTON  LAW  REPORTER. 


147 


A  motion  was  made  fbr  a  new  trial  upon  the 
Qsaal  grounds  applicable  to  a  verdict;  that  is, 
that  the  finding  was  against  the  weight  of  the 
evidence,  etc.  I  have  grave  doabts,  speaking 
for  myself;  whether  this  court  can  review  the 
flndtngs  of  the  Judge  as  to  the  fa  'ts.  The  stat- 
ute does  not  contain  anything  p  bout  it.  The 
statute  provides  that  a  verdict  mny  be  set  aside 
as  against  the  evidence.  It  does  not  provide 
that  the  finding  of  a  judge  upon  the  facts  can 
be  set  aside  as  against  the  evident '«.  But  upon 
looking  at  such  evidence  as  is  83t  out  in  the 
record,  we  do  not  see  that  the  finding  of  the 
court  was  against  the  weight  of  the  evidence, 
and  we  assume  the  foot,  therefore,  to  be  that 
from  1862  up  to  the  commencement  of  this  pro- 
ceeding, more  than  twenty  yean*,  the  defend- 
ant was  holding  and  claiming  an  undivided  part 
of  this  property  as  her  own,  and  1  hat  gave  her 
right  to^tay  there.  Now  the  plaintiff  is  at  lib- 
erty to  bring  his  action  in  ejectmeiit  to  recover 
an  undivided  half  and  to  be  put  i^i  possession 
of  that  to  hold  in  common  with  tite  defendant, 
but  she  is  entitled  also  to  retain  ]>08ses8ion  of 
her  one-half.  He  is  not  permitted  to  turn  her 
out  as  his  tenant;  she  is  not  his  tenant;  she  has 
a  right  to  be  there.  And  therefore  the  landlord 
and  tenant  proceeding  could  not  he  sastained, 
It  is  clear  that  the  judge  was  correct  in  his  reas- 
ons for  the  judgment  given  upon  tlic  facts  shown 
in  the  record,  and  her  right  to  remain  there  was 
good  against  the  claim  of  this  plaintiff. 

The  judgment  is  affirmed. 


Supreme  Court  of  New  York— Circuit. 

LISTMAN  v.  HIOKRY. 

Real  Estate  Under  Contbaot  Materially 
Damaged  by  Fire— Vendee  Allowed  to 
Rbscind  and  to  Recover  Deposit  and 
Expenses. 

Decided  February;  1882. 

Motion  for  a  new  trial. 

Action  by  vendee  in  an  executory  contract  of 
sale  to  recover  back  deposit  paid  at  time  of 
signing  contract  and  counsel  fees  and  disburse- 
ments on  examination  of  title  to  premises. 
Contract  dated  December  5,  1889.  Title  to  be 
closed  Jahuary  3,  1890.  The  vendee  rescinded 
contract  on  that  day,  because  part  of  the  build- 
ing was  materially  and  substantially  destroyed 
by  fire  on  December  31,  1889.  The  contract 
contained  no  insurance  clause. 


The  vendor  testified  that  the  property  was 
insured  and  that  he  received  the  insuranoe 
moneys,  never  tendered  the  polioles  or  the  pro- 
ceeds to  the  vendee,  nor  offered  to  allow  the 
amount  thereof  nor  the  amount  of  damage  by 
fire. 

After  trial  before  Mr.  Justice  George  L.  In- 
graham  and  a  jury,  a  verdict  was  directed  for 
the  plaintiff  for  91,355.90,  subject  to  the  opinion 
of  the  court,  and  a  motion  made  by  defendant 
for  a  new  trial. 

INORAHAM,  J.—By  the  contract  the  defendant 
agreed  to  convey  to  plaintiff  a  lot  of  land 
known  as  No.  661  Madison  Avenue,  New  York 
Oity,  with  the  house  as  thereon  erected  and  the 
**  carpets,  shades,  &a,  now  in  said  house,"  and 
the  defendant  agreed  to  execute,  aoknowledge 
and  deliver  to  i^e  plaintiff  a  proper  deed  for  the 
conveying  and  assuring  to  her  the  fee  simple  of 
the  said  premises,  tree  from  all  enonmbranoes, 
on  or  before  January  3,  1890,  at  1  o'clock  p. 
m.  Prior  to  that  day  the  premises  were 
damaged  over  $2,000  by  fire,  and  some  of 
the  carpets  and  shades  in  the  said  house 
were  destroyed.  The  damage  caused  by  the 
fire  was  not  repaired  prior  to  said  3d  day  of 
January,  and  the  deed  that  defendant,  tendered 
to  plaintiff  as  a  compliance  with  the  contract 
did  not  convey  the  premises  in  the  condition 
that  they  were  in  at  the  time  the  contract  was 
made,  but  in  a  damaged  condition,  and  part  of 
the  property  which  defendant  agreed  to  con- 
vey had  been  actually  destroyed. 

It  seems  to  me  that  there  was  a  breach  of  the 
contract  on  the  part  of  the  defendant  by  the 
failure  of  the  defendant  to  offer  to  convey  to 
the  plaintiff  the  premises  in  the  condition  that 
they  were  in  at  the  time  the  contract  was 
signed. 

In  the  case  of  Smythe  v.  Sturgis,  108  N.  Y., 
502,  it  was  held  that  the  defendant  was  entitled 
to  the  premises  in  the  condition  in  which  they 
were  bargained  for,  and  his  refusal  to  take  them 
in  an  altered  and  inferior  condition  was  not  a 
breach  of  the  contract. 

The  plaintiff  in  this  case  was  entitled  to  a 
conveyance  of  the  premises  in  the  condition  in 
which  they  were  in  when  the  contract  was 
signed,  and  a  conveyance  of  the  premises  in 
such  condition  was  the  only  way  by  which  the 
defendant  could  complete  the  contract  on  his 
part ;  he  flailed  to  tender  to  the  plaintiff  a  per- 
formance of  this  obligation  assumed  by  him 
upon  the  execution  of  the  contract,  and  the 
plaintiff  is  therefore  entitled  to  recover. 

Motion  for  new  trial  denied. 

^K  y.  Law  Jowmal^  Feb.  20. 
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Sapreme  Conrt  of  the  District  of  Columbia. 

GARDINER  SHERMAN 

V. 

JESSIE  GORDON  SHERMAN. 

In  Equity.    No.  11,615.    Decided  February  8, 1882. 

The  Chibf  Justiob  and  Justices  Cox  and  Jambs  sitting. 

1.  An  acreement  between  husband  and  wife  that  he  shall 
purchase  real  estate  and  take  the  title  in  her  name  in 
fee  simple,  and  that  she  shall  afterwards  execute  her 
will  devising  It  to  him  after  her  death,  will  be  sustained 
in  equity,  when  the  real  estate  has  been  purchased  by 
him  with  his  money  and  the  title  conveyed  to  her. 

a.  Under  such  an  agreement  the  plaintiff  purchased  real 
estate  and  had  the  title  conveyed  to  his  wife,  and  she 
thereupon  executed  her  will,  devising  Ktr  etUUe  to  her 
husband,  the  plaintiff.  Both  of  them  believed  that  the 
will  conveyed  to  him  any  after  acquired  real  estate. 
Subsequent  to  the  date  of  the  will  the  husband  pur- 
chased other  real  estate  with  his  money,  and  caused  the 
title  to  be  conveyed  to  hi<t  wife.  The  wife  died  without 
making  any  fhrther  will,  and  left  a  minor  daughter  sur- 
viving her. 

8.  On  a  bill  by  ihe  husband  praying  that  the  contract  be- 
tween him  and  his  wife  should  be  carried  hito  execution, 
and  that  the  daughter  should  be  held  to  be  a  trustee  for 
him  as  to  said  last  acquired  real  estate,  it  is  held  by  the 
court  that  the  husband  is  entitled  to  the  relief  prayed. 

Messrs.  Morris  &  HAMii;roN  for  plaintiff. 

Mr.  Justice  Cox  delivered  the  opinion  of  the 
Court: 

This  case  was  submitted  on  a  brief  for  one 
side.  The  case  is  of  this  description:  Mr.  Sher- 
man filed  a  bill  in  the  Equity  Court  setting 
forth  that  he  had  entered  into  an  agreement 
with  his  wife  that  he  should  buy  property,  real 
estate,  and  take  the  title  in  her  name  in  fee 
simple,  and  that  she  should  afterwards  execute 
her  will  devising  it  to  him  after  her  death;  that 
he  bought  one  piece  of  property  and  she  exe- 
cuted her  will  devising  her  estate  to  him  after 
her  death,  and  subsequently  he  bought  another 
piece  which  is  the  subject  of  this  suit.  Both  he 
and  his  wife  supposed  that  the  will  covered 
this  after-acquired  property,  and  she  did  not 
make  a  further  will  devising  it  to  him,  but  died 
intestate  as  to  the  newly  acquired  piece,  where- 
by it  descended  to  her  daughter,  who  was  a 
minor.  The  complainant  filed  bis  bill  asking 
that  the  contract  entered  into  by  him  and  his 
wife  should  be  carried  into  execution,  and  the 
daughter  held  to  be  a  trustee  for  him  as  to 
this  property.  The  court,  at  Special  Term, 
granted  the  relief  prayed,  after  testimony  had 
been  taken  and  the  minor  had  appeared  by 
guardian  ad  litem,  etc.  Then  he  undertook  to 
sell  the  property,  and  the  Heal  Estate  Title 
Company  raised  the  objection  that  the  court 
bad  no  jurisdiction  to  pass  that  decree.  In  the 
brief  of  the  complainant  it  is  said  that  when 


"Mr.  Sherman  attempted  to  sell  the  property, 
another  self-constituted  tribunal^  one  of  the 
real  estate  title  companies  of  the  District,  over- 
ruled the  decision  of  the  Equity  Court,  held 
that  the  decree  was  beyond  the  jurisdiction  of 
the  court  to  render,  decreed  that  the  property 
was  the  property  of  a  minor  which  could  only 
be  sold  under  the  Act  of  Congress  of  March  3, 
1841  (5  Stat,  621),  or  under  the  the  Act  of  Mary- 
land of  1798,  if  necessary  for  the  support  of  the 
minor,  and  thereby  defeated  a  sale  of  the  prop- 
erty that  had  been  effected."  As  the  father  had 
had  the  decree  passed  at  the  Special  Term  in 
his  favor,  he  could  not  appeal  fh>m  that  in 
order  to  get  the  question  to  the  General  Term« 
This  bill  was  thereupon  filed  in  the  name  of  the 
minor  by  her  next  Ariend.  The  complainant 
says  that  he  had  only  one  of  two  things  to  do, 
to  meet  the  difficult.  One  was  to  bring  an 
action  for  slander  of  title,  and  the  other  was  to 
file  this  bill  of  review  in  the  minor's  name  to 
set  aside  that  verdict  on  the  ground  that  the 
court  had  no  jurisdiction  to  pass  it  And  ther^ 
upon  the  justice  at  Special  Term  certified  the 
case  to  this  court  to  be  heard  here  in  the  first 
instance. 

Now,  the  position  of  the  Real  Estate  Title 
Company  was  erroneous,  because  the  bill  was 
not  filed  to  sell  an  infant's  property,  but,  on  the 
contrary,  it  was  filed  on  the  very  ground  that 
in  equity  it  was  not  the  property  of  the  infant, 
but  to  be  treatedasif  the  property  had  descended 
to  the  infttnt *in  trust  for  the  father.  Upon  a  re- 
view of  the  original  cause,  the  court,  however, 
would  not  be  confined  to  the  question  of  juris- 
diction, but  any  error  of  law  in  the  proceeding 
would  be  ground  for  setting  aside  the  original 
decree.  Now,  assuming  that  the  court  then  had 
jurisdiction,  was  there  any  error  in  the  court's 
decree?  There  is  no  doubt  that  such  a  contract 
as  the  bill  sets  up  would  be  null  and  void  at 
common  law,  and  it  would  not  be  aided  by  the 
Married  Woman's  Act  in  force  in  this  District, 
because  it  is  a  contract  not  in  relation  to  the 
separate  property  of  the  wife  at  all,  but  a  con- 
tract as  to  ftiture  piroperty,  and  that  Aiture 
property  was  to  be  acquired  by  her  from  her 
husband.  But  courts  of  equity  recognize  the 
capacity  of  man  and  wife  to  contract  with  each 
other,  and  will  sustain  certain  contracts,  if  made 
for  a  valuable  consideration,  appearing  to  be 
for  the  mutual  benefit  of  the  parties.  Just  how 
far  they  will  go  ia  not  perhaps  defined  alto- 
gether by  any  well  ascertained  limits;  but 
Judge  Story  refers  to  a  case  very  much  like  the 
present,  in  principle,  viz.,  Livingston  v.  Liv- 
ingston, reported  in  2  Johnson's  Chancery  Be- 


Digitized  by 


Google 


Vol.  XX 


THE  WASHINGTON  LAW  REPOKTEE. 


149 


ports,  537.  In  that  case  '*the  plaintiff  in  May, 
1809,  married  Eliza  Oothont,  who  was  seized  in 
fee  in  her  own  right  of  a  house  and  lot  (No. 
M)  in  Greenwich  street.  After  the  marriage, 
the  plaintiff  expended  $2,500  in  repairs  and  im- 
provements on  the  house.  In  April,  1814,  the 
plaintiff*  and  his  wife  agreed  that  he  should  pur- 
chase, in  her  name,  another  lot,  and  build  a 
hoose  thereon,  and  that  the  cost  of  erecting 
each  new  house  should  be  paid  out  of  the  pro- 
ceeds of  the  house  and  lot  first  mentioned,  on  a 
sale  thereof  for  that  purpose,  to  be  made  when 
the  new  house  was  completed."  The  only  dif- 
ference between  that  and  this  case  was  that  that 
was  a  contract  with  the  wife  in  reference  to 
property  that  she  already  owned,  and  the  pres- 
ent one  is  in  reference  to  property  that  she  was 
to  own.  '^The  bill  stated  that,  in  pursuance  of 
this  agreement,"  ''the  plaintiff  bought  another 
lot  for  96,000,  which  he  paid  for  out  of  his  own 
money''  and  took  a  deed  in  his  wife's  name;  that 
he  erected  a  house  on  the  lot,  in  the  building  of 
which  he  expended  above  $16,000  of  his  own 
money ;  that  in  September,  1815,  he  and  his  wife 
went  to  reside  in  the  new  house,  and  his  wife, 
soon  after,  on  the  21stHlay  of  the  same  month, 
died  suddenly  while  the  plaintiff,  with  her  con- 
currence, was  in  treaty  for  the  sale  of  the  first 
house  and  lot ;  that  the  wife  of  the  plaintiff  left 
two  iafiuit  children,  her  heirs,  and  to  whom  the 
legal  estate  in  both  houses  and  lots  descended. 
The  plaintiff  alleged  that  the  consideration  for 
the  agreement  between  him  and  his  wife  having 
thus  failed,  he  was  entitled  to  avoid  the  agree- 
ment, and  consider  the  children  as  trustees  for 
the  plaintiff  in  regard  to  the  second  house  and 
lot. 

The  bill  prayed  that  the  defendants  might  be 
decreed  to  release  the  last-mentioned  house  and 
lot  to  him,  or  that  the  same  might  be  sold,  and 
he  be  reimbursed  the  moneys  he  had  so  ad- 
vanced, out  of  the  proceeds  of  such  sale." 

Now,  Chancellor  Kent  says:  "I  entertain  no 
doubt  of  the  fidmess  and  equity  of  the  ag^e- 
ment  between  plaintiff  and  his  late  wife,  as  stated 
in  the  bill  and  proved  by  one  of  the  witnesses. 
A  husband  and  wife  may  contract,  for  a  bona 
fide  and  valuable  consideration,  for  a  transfer  of 
property  firom  him  to  her.  It  was  admitted  as 
a  clear  point  in  the  case  of  Lady  Arundell  v. 
Phippe  (10  Ves.,  146-149),  that  a  married  woman, 
having  separate  property,  may  purchase,  by  the 
sale  of  it,  other  property,  even  of  her  husband, 
and  have  it  limited  to  her  separate  use.  Other 
authorities  to  the  same  point  are  referred  to  by 
Atherly  (Mar.  Sett,  pp.  160, 161),  who  considers 
the  point  mpported  by  reason  as  well  as  by 


authority.  T-faough  the  agreement  here  was 
parol,  yet  it  was  carried  into  effect  on  the  part 
of  the  plaintiff,  and  he  has  the  clearest  equity 
either  to  have  the  house  and  lot  first  mentioned 
sold,  and  the  proceeds,  or  a  part  of  them,  paid 
over  to  him,  or  to  have  the  second  house  and  lot 
conveyed  to  him,  on  the  ground  of  a  failure  of 
the  contract  by  the  sudden  death  of  his  wife. 
If  there  had  been  no  issue  between  them,  ^e 
hardship  to  the  plaintiff  would  have  been  more 
striking  in  suffering  the  property  in  both  lots 
to  pass  immediately  to  the  wife's  collateral  rela- 
tions, but  the  principle  of  equity  would  not 
have  been  different.  The  circumstance  that  the 
heirs  of  the  wife  are  the  children  of  the  plain- 
tiff only  gives  a  graver  and  more  interesting 
character  to  the  case.  The  presumption  would 
undoubtedly  be,  in  the  first  instance,  that  the 
conveyance  to  the  wife  was  intended  as  an  ad- 
vancement and  provision  for  her.  This  pre- 
sumption was  admitted  in  the  case  of  Kingsdon 
V.  Bridges,  2  Vern.,  67,  but  I  do  not  see  why  it 
may  not  be  rebutted,  as  has  been  done  in  this 
case,  by  parol  proof  In  Pinch  v.  Finch,  15 
Ves.,  43,  it  was  held  that  though,  when  a  pur- 
chase is  made  in  the  name  of  a  person  who  does 
not  pay  the  purchase  money,  the  party  paying 
it  is  considered  in  equity  as  entitled,  yet  if  the 
person  whose  name  is  used  be  a  child  of  the 
purchaser,  it  is,  prima  facie,  an  advancement, 
but  that  it  was  competent  for  the  father  to  show 
by  proof,  that  he  did  not  intend  advancement, 
but  used  the  name  of  his  child  only  as  a  trustee. 
If  the  agreement  had  here  been  for  an  exchange 
of  lots,  I  might  have  thus  ordered  the  infant 
heirs  of  the  wife  to  convey  to  the  plaintiff  the 
house  and  lot  first  mentioned,  considering  them 
as  infant  trustees,  according  to  the  case  of  Smith 
V.  Hibbard,  Dick.,  730.  But  the  agreement  was 
that  the  first  house  and  lot  should  be  sold,  and 
the  plaintiff  reimbursed  out  of  the  proceeds  for 
*  the  expense  of  erecting  such  new  houses.' " 

Without  reading  the  whole  decision,  which 
goes  on  to  say  that  not  only  was  that  contract 
one  fair  in  itself  and  proper  to  enforce,  but  that 
"  it  was  more  beneficial  to  the  infants  to  have  this 
agreement  specifically  executed,  than  to  have 
the  new  house  and  lot  conveyed  tothe  plaintiff," 
we  hold  that  there  was  no  error  in  the  decree  in 
the  present  case,  and,  furthermore,  as  in  the 
case  I  have  referred  to,  we  hold  that  the  ruling 
of  the  court  as  to  a  constructive  trust,  in  the 
case  referred  to  is  plainly  applicable  to  the 
present  case.  The  husband  bought  the  property, 
took  the  title  in  his  wife's  name,  paid  the  whole 
money,  and  under  an  agreement  between  them 
he  was  to  have  the  property  after  his  wife's 
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death.  We  do  not  see  any  error  in  the  decree 
at  special  term,  and  the  bill  of  review,  there- 
fore, most  be  dismissed. 


Cirenit  Court  Northern  District  of  Georgia. 

GROSS 

V. 

GEORGE  W.  SOOTT  MANUFG  CO.  ET  AL. 

1.  Aonoir  to  Bs.t  Abxdb  Dsbo— Want  of  Equitj— Demurrer 
—A  bUl  to  compel  defendants  to  reconvey  to  plaintiff  land 
which  formerly  belonged  to  him  is  not  demurrable  for 
want  of  equity  from  the  mere  tlBuoi  that  it  shows  that 
plaintiff  conveyed  the  land  to  G,  who  then  conveyed  to 
defendants,  where  plaintiff  seeks  relief  on  the  ground 
that  defendants  secretly  employed  and  paid  0  to  pur- 

'  chase  the  land,  knowing  at  the  time  that  he  was  plain- 
tiff's agent  to  sell,  and  that  plaintiff  relied  on  him  for 
information  and  advice  as  to  the  value  of  the  land. 

a.  Saxb— False  Representations.— The  bill  alleged  that  the 
land  was  of  great  value  for  the  phosphate  therein  ;  that 
defendants  stated  to  C  that  they  did  not  want  to  buy  the 
land  for  phosphate  purposes,  which  statement  O  re- 
peated to  plaintiff;  and  that  defendants  knew  this 
statement  was  not  true,  but  their  object  in  making  it 
was  to  deceive  plaintiff  as  to  the  true  value  of  the  land. 
Hsld.  that  these  allegations  are  suiHcient,  as  against  a 
demurrer,  to  show  that  defendant  knew  of  C's  state- 
ments to  plaintiff,  and  caused  them  to  be  mi^e. 

8.  Samb— Diligence  in  Bringing  Suit.— There  is  no  lack  of 
diligence  shown  on  plaintiff's  part  when  the  bill  alleges 
that  those  transactions  did  not  come  to  his  knowledge 
until  October,  and  the  suit  is  brought  in  November. 

4.  Samb.— Tender— Ereusing  Failure.— Failure  to  allege 
tender  of  the  purchase  money  before  suit  is  not  fetal  to 
such  bni,  where  it  does  allege  that  tender  was  not  made 
because  plaintiff  believed  it  would  be  unavailing,  and 
that  he  is  ready  to  repay  the  money  with  interest  upon 
the  execution  of  a  deed  to  him  by  defendants. 

6.  pA&TiBs— Non-Joinder— Inhabitants  of  another  District.— 
The  bill  is  not  demurrable  for  nonjoinder  of  the  agent, 
C,  who  is  a  resident  of  a  different  district  ftrom  defend- 
ants. Bev.  Stat.,  Sec.  737,  provides  that  noi^oinder  of 
parties  who  are  not  inhabitants  of  nor  found  within 
the  district  shall  not  constitute  matter  of  abatement, 
though  the  Judgment  rendered  shall  not  conclude  them, 
and  Equity  Rule  47  authorizes  the  court  to  proceed 
without  parties,  otherwise  necessary,  who  cannot  be 
Joined  because  they  are  out  of  the  Jurisdiction  of  the 
court. 

In  Equity.    Decided  July  6, 1801. 

BiLii  by  Charles  H.  Gross  against  the  George 
W.  Scott  Manufacturing  Company  and  the  D^ 
Soto  Phosphate  Mining  Company  to  compel  a 
reconveyance  of  land. 

Mr.  Justice  Newman  delivered  the  opinion  of 
the  Court : 

The  case  made  by  the  bill  is  substantially  as 
follows : 

Charles  H.  Gross,  complainant,  is  a  citizen  of 
the  State  of  Pennsylvania.  The  George  W. 
Scott  Manufacturing  Company  and  the  De  Soto 
Phosphate  Mining  Company,  defendants,  are 
corporations  organized  and  existing  under  the 
laws  of  the  State  of  Georgia,  and  citizens  of  that 


State.  Tliat  complainant  was  in  October,  1889, 
the  owner  of  certain  lands  on  Peace  River,  in 
the  State  of  Florida.  That  one  John  Gross,  a 
resident  of  the  State  of  Florida,  had  been  con- 
tinuously for  several  years  prior  thereto,  and 
was  at  that  time,  complainant's  agent  to  protect 
and  make  sales  of  said  lands ;  under  a  general 
contract  he  received  10  per  cent,  of  the  proceeds 
of  the  sales,  wlien  other  terms  were  not  specially 
agreed  upon ;  and  that  complainant  relied  upon 
said  Cross  in  these  respects.  That  about  the 
7th  day  of  October,  18B9,  Cross  came  to  Phila- 
delphia, where  complainant  resided,  and  stated 
that  the  Scott  Manufacturing  Company  desired 
to  buy  lands  from  complainant,  and  offered 
92.50  per  acre  lor  the  same.  Complainant  in- 
quired if  there  were  phosphates  on  said  lands, 
but  Cross  reprenented  that  the  Scott  Manufact- 
uring Company  desired  the  lands  for  other  pur- 
poses. Complainant,  having  been  accustomed 
and  obliged  to  roly  upon  his  agent  for  informa- 
tion in  regard  to  said  lands,  and,  on  the  faith  of 
his  representations,  contracted  to  sell  the  same 
at  f2.60  per  acre.  Thereupon,  at  Cross'  direc- 
tion, complainant  made  him  a  deed  to  the  lands, 
received  his  che<'k  for  the  purchase  price,  and 
paid  Cross  10  per  cent,  of  the  amount  as  com- 
mission. The  inquiry  complainant  made  of 
Cross  was  material  and  important,  and  upon 
the  existence  or  non  existence  in  said  lands  of 
phosphates  depended  in  a  large  degree  their 
value.  That  prior  to  this  sale  phosphates  had 
been  discovered  on  lauds  on  Peace  River  of  a 
very  valuable  character,  which  was  well  known 
to  Cross  and  to  defendants.  Complainant  did 
not  know  until  six  months  after  the  sale  that 
the  lands  contained  any  phosphates,  and  com- 
plainant avers  said  lands  were  rich  in  phos- 
phates, and  were  worth  from  |25  to  flOO  per  acre 
at  the  time  of'  the  sale,  and  some  of  the  land 
worth  over  $100  per  acre.  That  the  George  W. 
Scott  Manufacturing  Company,  through  its 
president,  George  W.  Scott,  and  other  officers, 
had  before  the  said  sale  employed  Cross  to  pur- 
chase said  lands  of  complainant  under  contract 
to  pay  him  for  his  services  and  expenses  while 
attending  to  the  same,  and  that  said  company 
did  pay  Cross'  expenses  from  Florida  to  Phila- 
delphia, and  compensation  in  money,  while 
engaged  in  negotiating  the  purchase.  Thatsaid 
company  knew  that  Cross  was  complainant's 
agent  to  sell  the  land,  and  that  complain- 
ant relied  upon  him  as  such,  and  for  informa- 
tion concerning  the  value  of  the  lands.  Com- 
plainant did  not  know  until  October,  1890,  of 
this  arrangement  between  Cross  and  defendant. 
That  the  Scott  Company  engaged  the  services 
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of  OroBS  fbr  the  purpose  and  with  the  intent  of 
influencing  him  to  act  in  its  interest,  and  to  dis- 
regard his  duties  to  complainant,  and  such  was 
its  effect  On  the  12th  day  of  October,  1889, 
Oroes  made  the  Scott  Manufacturing  Company 
a  deed  to  certain  lands,  embracing  a  part  of  the 
land  conveyed  by  complainant  to  Cross,  and  on 
the  13th  day  of  November,  1889,  made  a  deed  to 
said  company  to  certain  lands,  including  the 
remainder  of  the  land  conveyed  by  defendant 
to  Cross,  and  on  November  21  the  Scott  Manu- 
fiEu^aring  Company  conveyed  to  the  De  Soto 
Phosphate  Company  part  of  the  land  conveyed 
by  complainant  to  Cross  (which  is  described, 
but  is  immaterial  here.)  The  two  defendant 
corporations  are  composed,  substantially,  of  the 
same  members  and  stockholders.  That  the  di- 
rectors and  other  officers  are  substantially  the 
same  persons.  The  phosphate  company  had 
been  for  a  year  before  1889  mining  phosphates 
on  Peace  River  and  vicinity.  The  Scott  Manu- 
fiicturing  Company  had  been  for  some  years 
manufacturing  fertilizers  in  Atlanta,  Ga.  That 
the  two  companies  are,  in  interest,  the  same, 
though  separate  corporations.  That  the  phos- 
phate company  knew  that  Cross  was  complain- 
ant's agent,  as  stated,  when  the^ott  Company 
employed  him,  and  knew  of  the  fraud  on  com- 
plainant^ and  acquired  its  interest  with  a  knowl- 
edge of  such  fraud. 

Long  before  October,  1889,  defendants'  offi- 
cers and  agents  had  been  examining  lands  on 
Peace  River,  and  purchasing  phosphate  lands 
for  their  purposes,  or  to  selL  Before  Cross' 
visit  to  Philadelphia,  the  president  of  the  manu- 
focturing  company,  or  some  other  officer,  gave 
Cross  a  description  of  complainant's  land  which 
the  company  wished  to  purchase,  and  secretly 
employed  Cross  to  purchase  the  same  as  low  as 
he  coidd.  The  defendants  and  Cross  knew  be- 
fore they  bought  the  land  that  they  contained 
phosphates,  and  that  their  actual  market  value 
was  many  times  greater  than  the  amount  paid 
therefor.  When  Cross  was  employed  by  defend- 
ants, as  stated,  their  officers  and  agents  repre- 
sented to  Cross  that  they  wanted  the  land  to 
control  the  use  of  the  river,  and  for  other  pur- 
poses, and  did  not  want  them  for  phosphates; 
which  statements  were  false  in  fact,  and  made 
to  deceive  complainant,  and  conceal  from  him 
the  value  of  the  land;  and  complainant  was  de- 
ceived, and,  relying  upon  Cross,  made  no  fur- 
ther inquiry.  That  the  legal  title  of  said  land 
is  still  in  the  defendants.  That  complainant  is 
ready  and  willing  to  pay  the  defendant,  the 
George  W.  Scott  Manufacturing  Company  the 
amount  paid  complainant  for  the  lands,  with 


interest  thereon,  with  the  execution  and  de- 
livery of  the  deed  to  complainant,  and  com- 
plainant would  have  made  tender  thereof  to  said 
company  before  filing  this  bill  bat  for  the  belief 
and  conviction  that  such  tender  would  not  have 
been  accepted.  Complainant  tenders  in  the  bill 
to  the  defendants  the  ftill  amount  of  purchase 
money  received  for  the  land  froni  Cross,  with 
legal  interest  thereon,  and  offers  to  pay  the 
same  in  any  manner  or  time  that  the  court  may 
decree,  upon  reconveyance  of  the  land  unin- 
cumbered, in  the  same  or  in  as  good  condition  as 
when  conveyed  to  defendants.  Discovery  is 
waived  except  as  to  fourteen  interrogatories 
which  were  propounded  to  the  defendants.  The 
prayer  is  for  an  order  and  decree  that  the  defen- 
dants convey,  by  good  and  sufficient  deeds  of  con- 
veyance, the  lands  described,  and  for  an  account 
of  all  the  phosphates  and  phosphate  ores,  if  any, 
taken  from  said  lands,  and  for  damages,  if  any, 
to  the  land,  and  for  such  other  and  fiirther 
relief  as  to  the  court  may  seem  Just  to  make. 
There  is  also  prayer  for  injunction,  which  has 
not  been  insisted  upon.  The  demurrer  is  upon 
two  grounds:  First,  that  there  is  no  equity  in 
the  bill;  second,  that  John  Cross  is  a  necessary 
party  to  the  bill.  The  first  ground  of  the  de- 
murrer, that  there  is  no  equity  in  the  bill,  is 
subdivided  in  the  argument,  and  in  the  brief 
filed  by  counsel,  and  urged,  upon  four  grounds: 

<^  First,  because  it  appears  from  the  bill  that 
complainant  dealt  with  and  conveyed  the  land 
to  Cross,  and  did  not  deal  with  or  convey  to  de- 
fendants. Nor  is  it  alleged  that  defendaut  com- 
panies, or  either  of  them,  knew  of  any  of  the 
representations  Cross  made  to  complainant." 

The  whole  case  made  by  complainant  in  this 
bill  is  grounded  upon  the  fiicts  that  the  defend- 
ants secretly  employed  Cross  as  their  agent, 
and  paid  him  as  such,  to  purchase  the  land, 
knowing  at  the  time  that  he  was  the  agent  for 
complainant  to  sell  the  land,  and  that  complain- 
ant relied  on  him  for  information  and  advice  as 
to  the  value  of  the  land  and  the  price  of  the 
same.  The  fact,  therefore,  that  complainant 
conveyed  the  land  to  Cross  would  seem  to  be 
immaterial,  in  view  of  the  general  allegations 
of  the  bill  and  the  other  &cts  set  up.  As  to  the 
position  that  it  is  not  alleged  that  defendants 
knew  of  Cross'  representations  to*  complainant, 
the  allegation  in  the  bill  it  that  defendants 
stated  to  Cross  **  that  they  did  not  want  to  buy 
the  lands  aforeskid  for  the  phosphate  that  was 
on  them,  or  for  phosphate  purposes;*"  and  then 
**  that  said  Cross  repeated  said  statements  and 
representations,  in  substance,  to  complainant," 
and,  fhrther,  ^'  that  defendants  knew  they  were 
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nottrae,aiid  that  the  principal  object  of  de-  pany,  the  oonsideration  money  paid  your  orator 
fendants  in  maMng  such  statemente  and  repre-  for  said  lands,  with  interest  thereon,  upon  the 
sentationB  was  to  mislead  and  deceive  yoorora-  j  execution  and  delivery  of  a  deed  of  conveyance 
tor,  and  to  conceal  from  him  the  true  value  of  i  thereof  to  your  orator,  and  avers  that  he  would 
this  said  land."    It  would  seem  from  this  that  i  have  made  a  tender  thereof  to  said  company 


the  defendants  not  only  knew  of  the  represen- 
tations made  by  Gross  to  complainants,  but 
caused  them  to  be  mada 
It  is  next  insisted  that— 
''There  is  no  allegation  of  fraud  on  the  part 
of  defendants  in  procuring  title  to  them,  or 
either  of  them,  but  that  they  procured  title  to 
be  made  to  Gross.  Where  relief  is  asked  on  the 
ground  of  fraud,  the  bill  must  state  the  case 
with  certainty  and  deflniteness.  It  must  allege 
specific  acts  and  language.  A  general  charge 
of  fraud  is  insufficient,  nor  is  it  enough  that 
fraud  might  be  inferred." 

I  think  this  subdivision  of  the  first  ground 
of  the  demurrer  has  really  been  disposed  of  in 
what  has  Just  been  said,  and  need  not  be  re- 
peated here.  The  allegations  seem  to  be  suffi- 
ciently specific  and  definite.  All  the  acts  com- 
plained of  seem  to  be  ftiUy  set  out,  and,  as  said 
before,  the  basis  of  the  case  made  for  relief  is 
that  the  Scott  Manufacturing  Gompany  em- 
ployed Gross  as  its  agent,  knowing  at  the  time 
that  he  was  the  complainant's  agent,  and  infiu- 
enced  him  to  disregard  his  duty  to  complain- 
ant. 

It  is  said  next  that  no  diligence  is  shown  by 
complainant  to  protect  his  rights.  The  state- 
ment in  the  bill  on  that  subject  is  that— 

"Orator  avers  that  it  did  not  come  to  his 
knowledge  until  six  months  after  the  execution 
and  delivery  of  the  deed  [alluding  to  the  deed 
made  by  complainant  to  Gross]  that  the  land 
thereby  conveyed  contained  any  phosphate." 
And  afterwards  in  the  bill— 
"  That  orator  avers  that  he  did  not  know  until 
the  early  part  of  October,  1890,  that  said  John 
Gross  had  received,  or  had  agreed  to  receive, 
from  said  company,  its  officers  or  agents,  any 
compensation  for  his  services  rendered  in  buy- 
ing said  land,  or  his  expenses  while  attending 
thereto,  or  was  otherwise  in  the  employ  of  said 
company,  its  officers  or  agents,  to  perform  serv- 
ice to  it  or  them  inconsistent  with  his  duties  as 
your  orator's  agent" 

The  bill  was  filed  November  3, 1890;  so  that, 
certainly,  no  lack  of  diligence  is  apparent 

Further  objection  urged  to  the  bill  is  that  it 
does  not  allege  tender  of  the  purchase  of  land. 
The  statement  in  the  bill  on  this  subject  is  as 
follows: 

*  Your  orator  avers  that  he  is  ready  and  willing 


before  filing  this  bill  but  for  the  belief  and  con- 
viction that  such  tender  would  not  have  been 
accepted.  And  your  orator  hereby  tenders  to 
the  defendants  the  full  amount  of  purchase 
money  aforesaid,  received  for  said  lands  tcom 
the  said  Gross,  with  legal  interest  thereon,  and 
hereby  o£fers  to  pay  the  same  in  such  a  manner 
and  at  such  times  as  .this  honorable  court  may 
decree,  upon  the  reconveyance  thereof  to  your 
orator,  unincumbered,  and  in  the  same  or  as 
good  condition  as  when  they  were  conveyed  to 
the  defendants,  and  to  abide  by  such  other  con- 
ditions as  this  honorable  court  may  deem  Just 
and  equitable." 

It  would  seem  that  complainant  offers  to  do 
equity,  and  to  repay  the  purchase  money  of  the 
land  with  interest  If  complainant  should,  on 
the  final  hearing,  appear  to  be  entitled  to  the 
decree,  this  matter  can  be  fuUy  controlled,  and 
ftill  Justice  done  to  defendants,  in  this  respect, 
in  the  decree  and  judgment  of  the  court  I  do 
not  understand  the  rule  to  be  that  tender  back 
of  the  purchase  money  in  a  case  like  this  is  ab- 
solutely essential  for  maintaining  either  a  bill 
in  equity  or  proceeding  at  law.  It  is  a  matter 
that  is  controlled  very  largely  by  the  circum- 
stances of  the  case ;  and  I  would  be  unwilling 
in  this  case  to  turn  the  complainant  out  of  court 
for  lack  of  a  former  tender,  when  all  the  rights 
he  may  have  in  that  respect  can  be  fUlly  pro- 
tected, and  his  claim  for  a  repayment  allowed 
in  ample  measure. 

The  second  ground  for  demurrer,  namely, 
that  John  Gross  is  a  necessary  party  to  the  bill, 
seems  to  be  controlled  by  the  statute,  the  equity 
rule,  and  the  decisions  on  the  subject.  The  bill 
states  that  John  Gross,  at  the  time  of  the  trans- 
action referred  to.in  the  bill,  resided  in  the  State 
of  Florida,  and  it  is  to  be  presumed  that  he  still 
resides  there.  Section  737,  Rev.  Stat  U.  S.,  is  as 
follows  : 

**  When  there  are  several  defendants  in  any 
suit  at  law  or  in  equity,  and  one  or  more  of  them 
are  neither  inhabitants  of  nor  found  within  the 
district  in  which  the  suit  is  brought,  and  do  not 
voluntarily  appear,  the  court  nmy  entertain 
jurisdietion,  and  proceed  to  the  trial  and  a<y  ndi- 
cation  of  the  suit  between  the  parties  who  are 
properly  before  it ;  but  the  judgment  or  decree 
rendered  therein  shall  not  conclude  or  prejudice 
other  parties  not  regularly  served  with  process 


to  pay  to  the  defendant,  the  manufacturing  com-  [  nor  voluntarily  appearing  to  answer ;  and  non 
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joinder  of  parties  who  are  not  inhabitants  o^ 
nor  found  within  the  district,  as  aforesaid,  shall 
not  constitute  matter  of  abatement  or  objection 
to  the  suit" 

Equity  Rule  47  is  as  follows : 

"  In  aQ  cases  where  it  shall  appear  to  the  court 
that  persons,  who  might  otherwise  be  deemed 
necessary  or  proper  parties  to  the  suit,  cannot 
be  made  parties  by  reason  of  their  being  out  of 
the  Jurisdiction  of  the  court,  or  incapable  other- 
wise of  being  made  parties,  or  because  their 
joinder  would  oust  the  jurisdiction  of  the  court 
as  to  the  parties  before  the  court,  the  court 
may,  in  their  discretion,  proceed  in  the  cause 
without  making  such  persons  parties;  and  in 
such  case  the  decree  shall  be  without  prejudice 
to  the  rights  of  the  absent  parties." 

There  are  three  classes  of  parties  to  a  bill  in 
equity:  Rrst,  merely  formal,  although  proper, 
parties;  second,  those  having  an  interest  in  the 
controversy,  and  whose  interest  and  absence 
from  the  bill  being  called  to  the  attention  of  the 
court,  it  will  require  to  be  made  parties  before 
deciding  the  case,  if  within  its  jurisdiction,  but 
if  not  within  its  jurisdiction,  the  coart  will  ad- 
minister such  relief  as  may  be  in  its  power  be- 
tween the  parties  before  it ;  third,  indispensable 
parties,  without  whom  the  court  will  not  pro- 
ceed with  the  case  at  all.  Shields  v.  Barrow,  17 
How.,  130;  Barney  v.  Baltimore  City,  6  Wall.,  284. 

The  prayer  of  the  bill  in  this  case,  as  has  been 
stated,  is  for  a  reconveyance  by  defendants  to 
complainant  of  the  land  in  controversy,  and  for 
an  account  of  phosphates,  if  any,  taken  from, 
or  damages  to,  the  land.  Now,  can  the  right  of 
complainant  to  have  this  decree  be  determined 
without  Cross  as  a  party  ?  According  to  the  bill, 
the  deed  made  by  complainant  to  Cross,  and  by 
Cross  to  defendant,  was  merely  formal,  and  for 
convenience  in  getting  the  title  into  defendants. 
While  it  seems  he  would  be  a  proper  party,  the 
court  is  not  prepared  to  say  that  his  presence  is 
indispensable  to  granting  the  relief  prayed  for. 
It  appears  that  Cross  acted  only  as  an  interme- 
diary between  complainant  and  defendant,  and 
that  the  real  substantial  issue  is  between  the 
present  parties  to  the  bill.  Conforming  to  the 
statute  and  equity  rule  above  quoted,  and  to  the 
decisions  of  tiiie  Supreme  Court  on  the  subject, 
this  is  a  case  in  which  the  court  shoald  proceed 
with  the  parties  before  it,  and  the  demurrer  on 
this  last  ground  cannot  be  sustained:  Fos.  Fed. 
Pr.,  Sec.  60;  see,  also,  ConoUy  v.  Wells,  33  Fed. 
Rep.,  205,  in  which  the  decisions  of  the  Supreme 
Court  on  the  subject  are  collated. 

The  demurrer  in  this  case  will  be  overruled. 


Law  BUmh  ai  the  Law  Reporter  BOS, 


Snpreme  Court  of  Indiana. 

SUMNER  ET  AL.,  Appellants, 

V. 

WILLIAM  J.  DARNELL. 

1.  A  deed  to  certain  persons  **  Commissioners  of  W.  County, 

and  their  successors  in  office  for  the  use  of  said  county/' 
accepted  by  an  entry  upon  Lhe  county  records  as  a  deed 
'*  to  and  for  the  use  of  "  said  county,  grives  the  legal  title 
to  the  county  and  not  the  commissioners,  where  there 
was  no  statute  designating  their  corporate  name  and 
style. 

2.  Removal  of  a  county  seat,  fifty -six  years  after  its  location 

on  land  conveyed  for  such  use,  does  not  malre  a  total 
failure  of  the  consideration  which  will  cause  a  reversion 
to  the  grantor. 
8.  A  conveyance  *'  for  the  use  of"  a  comity  "  in  considera- 
tion of  the  seat  of  justice  having  been  permanently 
established*'  at  a  certain  place,  is  not  on  a  condition 
subsequent  that  the  county  seat  remain  there,  and  no 
reversion  is  woriced  by  removal  of  the  county  seat. 

Decided  April  3, 1891. 

Appeal  by  plaintiffs  from  a  judgment  of  the 
Oircnit  Court  for  Wayne  County  in  favor  of  de- 
fendant in  an  action  brought  to  recover  posses- 
sion of  certain  real  estate.    Affirmed. 

The  facts  are  stated  the  opinion. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  Court: 

This  was  an  action  by  the  appellants  against 
the  appellee  to  recover  certain  real  estate  in 
Centerville,  Wayne  County.  The  complaint 
was  in  four  paragraphs.  A  demurrer  was  sus- 
tained to  the  second  paragraph,  and  cause  put 
at  issue  by  answer  in  denial.  The  errors  as- 
signed in  this  court  relate  only  to  the  overrul- 
ing of  a  motion  made  by  the  appellants  for  a 
new  trial,  and  on  exceptions  to  the  conclusions 
of  law  upon  the  special  findings  of  fact.  The 
motion  for  a  new  trial  was  predicated  upon  the 
alleged  insufficiency  of  the  evidence  to  sustain 
the  finding.  We  have  read  the  evidence  care- 
fully, and  find  that  it  fhlly  and  without  conflict 
sustains  the  finding  of  facts  mcide  by  the  court. 
The  special  finding,  omitting  description  of  real 
estate,  is  as  follows,  viz.:  "Having  been  re- 
quested by  the  plaintiffs  in  said  cause  to  make 
a  special  finding  of  facts  herein,  and  conclusions 
of  law  thereon,  now  find:  That  William  Sumner 
was  a  resident  of  Centerville,  Wayne  County, 
Ind.,  from  the  year  1813  to  the  year  1840,  at 
which  last-named  date  he  removed  to  Hamilton 
County,  Ind.,  where  he  died  intestate  in  the 
year  1868;  that  he  left  surviving  him  as  his  sole 
heirs  four  children,  the  plaintiffs  in  this  suit, 
and  Thomas  Sumner,  who  died  in  1883,  leaving, 
surviving  him, Sumner,  his  wife;  that  be- 
tween the  years  1813  and  1820  the  said  William 
Sumner  was  the  owner  in  fee  simple  of acres 
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of  real  estate  in  town  of  Centerville,  and  in  the 
vioinity  thereof,  and  was  interested  in  the  de- 
velopment of  the  town;  that  prior  to  the  year 
1816  the  county  seat  of  said  Wayne  County  was 
fixed  at  Salesbury,  and  subsequently,  by  an  Act 
of  the  General  Assembly  of  the  State  of  Indiana, 
approved  December  21,  1861,  it  was  enacted 
that,  from  and  after  the  1st  day  of  August,  1817, 
the  seat  of  Justice  in  and  for  said  county  should 
be  removed  to  and  permanently  fixed  in  the 
town  of  Centerville,  in  said  county,  and  on  the 
1st  day  of  August,  1817,  said  seat  of  justice  was, 
pursuant  to  said  act,  removed  to  said  town  of 
Oenterville;  that  afterwards,  to  wit,  on  the  18th 
day  of  May,  1819,  the  said  William  Sumner  be- 
ing the  owner  of  the  following  real  estate,  to 
wit,  *  *  *  did,  in  consideration  of  the  seat 
of  justice  having  been  permanently  established 
in  the  town  of  Oentreville,  within  and  for  said 
county,  and  for  no  other  consideration,  execute 
to  Thomas  J.  Warman,  Enos  Grave,  and  Beah 
Butler,  the  commissioners  of  said  county  and 
their  successors  in  office,  for  the  use  of  said 
county  forever,  a  warranty  deed  for  the  same; 
that  said  deed  was  duly  recorded  on  the  18th 
day  of  May,  1819,  in  the  recorder's  office  of  said 
Wayne  County,  Ind.,  in  Deed  Record  B,  page 

140;   that  on  the day  of  August,  1820,  the 

new  court  house  at  Centerville  was  completed 
and  accepted  by  the  said  county  commissioners 
of  said  county,  and  by  them  taken  possession 
of,  and  on  said  date  they  consented  to  be  en- 
tered their  approval  and  acceptance  of  the  deed 
of  said  William  Sumner  of  May  18,  1819,  in  the 
record  of  their  proceeding  of  said  date,  in  the 
following  words,  to  wit :  *  William  Sumner  pro- 
duced a  deed  for  the  public  square,  in  the  town 
of  Centerville,  given  by  said  Sumner  and  wife 
to  and  for  the  use  of  Wayne  County,  which  deed 
was  recorded  in  Book  B,  page  140,  which  deed 
was  approved  and  accepted  by  the  board.'  That 
said  real  estate  so  conveyed  by  the  said  Sum- 
ner and  wife  to  said  county  commissioners  was 
thenceforward  continuously  used  by  said  county 
for  the  purpose  of  a  public  square  until  the  year 
1873,  at  which  date  the  county  seat  was  removed 
from  said  town  of  Centerville  to  the  city  of  Rich- 
mond; that  on  the  7th  day  of  March,  1874,  the 
commissioners  of  said  county,  for  a  valuable  con- 
sideration, sold  and  conveyed  the  west  half  of 
the  same  to  one  Sabra  Jones,  which  deed  was 
recorded  in  the  recorder's  office  of  Wayne 
County,  Ind.,  in  Deed  Record  59,  page  480,  and 
on  the  16th  day  of  June,  1874,  for  a  valuable 
cjonsideration,  they  sold  and  conveyed  the  east 
half  of  the  real  estate  to  the  said  Sabra  Jones, 
which  deed  was  recorded  in  the  recorder's  office 


©f  Wajme  County,  Ind.,  in  Deed  Record  69,  page 
478;  that  said  Sabra  Jones  took  possession  of 
said  real  estate  on  said  dates,  respectively,  and 
tiiiat,  after  various  transfers  by  deeds  duly  exe- 
ecuted  and  recorded,  the  following  part  of  the 
real  estate  included  in  the  land  conveyed  by 
said  William  Sumner  to  the  said  county  commis- 
sioners by  deed  of  May  18,  1819,  was  ootiveyed 
on  the  4th  day  of  March,  1884,  to  defendant 
William  J.  Darnell,  who  now  holds  possession 
of  the  same;  that  said  deed  was  duly  recorded 
in  the  recorder's  office  of  said  Wayne  County, 
Ind.,  in  Deed  Record  No.  80,  at  page  121;  that 
prior  to  the  commencement  of  this  suit  the 
plain  tifb  demanded  of  the  defendant  the  posses- 
sion of  the  same."  And,  as  a  conclusion  of  law 
on  the  foregoing  finding  of  flEusts,  the  court  finds 
for  the  defendant.  Proper  exceptions  were 
taken  to  the 'foregoing  conclusions  of  law  by  the 
plaintiff,  and  this  presents  for  our  consideration 
the  question  discussed  by  council  in  their  elab- 
orate briefs. 

The  conclusions  of  law  deduced  by  the  court 
from  the  special  findings  are  assailed  upon  sev- 
eral dififerent  grounds,  one  of  which  is  the  claim 
that,  inasmuch  as  the  deed  was  to  "Thomas  J. 
Worman,  Enos  Grave,  and  Beah  Butler,  com- 
missioners of  Wayne  County,  and  their  succes- 
sors in  office,  for  the  use  of  said  County  of 
Wayne,"  it  gave  to  the  commissioners  the  legal 
title  to  hold  as  trustees,  and  limited  the  county 
to  the  mere  use  of  the  premises;  and  that  by  the 
removal  of  the  county  seat  the  use  was  lost  and 
forfeited,  and  the  title  vested  eo  instante  in  the 
grantor  or  his  heirs.  As  we  construe  the  grant, 
it  was  in  legal  effect  and  contemplation  a  con- 
veyance to  the  county.  Nothing  in  the  lan- 
guage used  indicates  a  design  on  the  part  of  the 
grantor  to  vest  the  legal  title  in  the  commis- 
sioners and  their  successors  as  individuals,  to 
act  as  trustees,  rather  than  as  the  agents  of  the 
county,  or  to  impose  upon  them  any  duties  or 
obligations  other  than  those  required  of  them  as 
public  officers.  The  statute  in  force  at  that  time 
did  not,  as  does  the  present  one,  designate  the 
corporate  name  and  style  to  be  assumed  by 
boards  of  commissioners  (Act  approved  Decem- 
ber 17, 1816),  and  the  form  used  in  this  deed  was 
at  that  time  conunonly  used  in  conveying  prop- 
erty to  corporations  and  quasi  corporations  in 
this  State.  It  is  significant,  also,  that  the  entry 
made  upoa  the  county  records  by  the  board  of 
commissioners  in  accepting  the  deed  was  for  a 
deed  "  to  and  for  the  use  of  Wayne  County." 
See  also  Carter  v.  Fayette  County  Comrs.,  16 
Ohio  St.,  363;  Hayward  v.  Davidson,  41  Ind.,  212. 

Another  position  taken  by  the  appellants  la 
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stated  in  their  brief  as  follows:  **But  this  is 
not  all  we  rely  upon.  The  total  failure  of  the. 
consideration  of  the  Sumner  deed  Itself  worked 
a  loss  of  the  county's  claim,  and  gave  the  Sum- 
ner heirs  ihe  right  to  assert  their  title  to  the 
oquare,  independent  of  the  condition  subse- 
quent." No  authority  is  cited  in  support  of  this 
position,  and  we  know  of  none  that  will  sustain 
it.  The  duration  or  stability  of  the  title  to  land 
does  not  ordinarily  depend  upon  the  certainty 
or  stability  of  the  consideration  paid  for  it.  But, 
ind^>endently  of  the  legal  question  involved, 
the  finding  informs  us  that  the  county  seat  re- 
mained at  CentrevUle,  from  the  1st  day  of 
August,  1817,  until  the  year  1873,  long  after  the 
grantor  had  removed  from  the  county.  We 
may  reasonably  suppose  that,  if  the  county  seat 
at  Centerville  was  of  advantage  to  the  grantor, 
he  must  have  received  some  of  the  benefits  dur- 
ing the  half  century  it  remained  there,  and  that 
consequently  there  was  not  an  entire  failure  of 
consideration.  Hunt  v.  Beeson,  18  Ind.,  380; 
Jeffersonville,  M.  &  I.  R.  Co.  v.  Barbour,  89 
Ind.,  376. 

The  remaining  and  principal  contention  of 
the  appellants  is  that  the  conveyance  of  the  land 
to  or  for  the  use  of  the  county  was  conditioned 
in  the  seat  of  justice  of  Wayne  County  remain- 
ing permanently  at  Centerville,  and  that  its 
removal  to  Richmond  doused  the  land  to  revert 
to  the  appellants  as  the  heirs  of  the  grantor. 
The  rule  of  strict  construction  applicable  to 
conditions  subsequent,  usually  expressed  in  the 
words,  ''conditions  subsequent  are  not  favored 
in  law,  and  are  construed  strictly,"  is  element- 
ary, and  does  not  require  the  citation  of  authori- 
ties. A  condition  subsequent  that  will  defeat 
an  estate  created  by  a  deed  must  be  fairly  ex- 
pressed in  the  deed  itself.  The  words  used 
must  create  the  condition.  The  court  will  not 
supply  it,  if  the  parties  fail  to  express  it.  The 
rule  is  stated  in  2  Devlin  on  Deeds,  as  follows : 
"Sec.  976,  Parol  condition.  Aside  from  the 
question  of  a  reformation  of  a  deed  in  cases 
where  clauses  have  been  omitted  by  mistake,  it 
is  certain  that,  in  an  action  to  recover  property 
conveyed  by  deed  on  the  ground  that  a  condition 
on  which  it  was  made  has  not  been  performed,  the 
deed  must  speak  for  itself^  and  a  condition  can- 
not be  ingrafted  upon  a  deed  absolute  in  form 
by  i>arol  evidence.  The  ingrafting  of  a  contem- 
poraneous condition  in  a  deed  will,  in  a  proper 
action,  be  allowed  only  on  clear  evidence  of 
fraud,  accident,  or  mistake."  A  condition  may 
be  created  by  any  words  which  show  clear,  un- 
mistakable intention  on  the  part  of  a  grantor  to 
create  an  estate  on  condition,  regard  being  had 


to  the  whole  of  the  deed  in  which  they  occur. 
The  word  ''condition"  need  not  be  used,  but 
words  importing  a  condition  must  be  used  or 
plainly  inferred  from  the  instrument  and  the 
existing   facts.    Tiedeman,  Real   Prop.,  J  272; 
Laberee  v.  Carleton,  53  Me.,  213;  Rawson  v.  Ux- 
bridge  School  Dist.  No.  6,  7  Allen,  126;  Packard 
V.  Ames,  16  Gray,  327;  Episcopal  City  Mission 
V.  Appleton,  117  Mass.,  327;  Pasohall  v.  Pass- 
more,  16  Pa.,  307;  Wler  v.  Simmons,  66  Wis., 
642;  Raley  v.  County  of  Umatilla,  16  Dr.,  172;  2 
Washb.  Real  Prop.,  6th  ed.,  2.    It  appears  from 
the  finding,  supra,  that  in  the  year  1816  the  Gen- 
eral Assembly  passed  an  act'  fixing  the  seat  of 
justice  for  Wayne  County  permanently  at  Cen- 
terville from  and  after  the  1st  day  of  August, 
1817,  and  that  pursuant  to  the  act,  on  that  day, 
it  was  removed  to  Centerville;  that  afterwards, 
on  the  18th  day  of  May,  1819,  the  lands  in  con- 
troversy were  conveyed  by  a  general  warranty 
deed  to  the  commissioners  "  for  and  in  consid- 
eration of  the  seat  of  justice  having  been  per- 
manently established  in  the  town  of  Centerville, 
within  and  for  said  county,    ♦    *    *    for  the  use 
of  said  County  of  Wayne."    No  other  words 
from  which  any  condition,  limitation,  or  right 
of  re-entry  by  the  grantor  or  his  heirs  can  be  in- 
ferred are  expressed  in  the  conveyance,  or  in 
the  subsequent  entry  made  by  the  board  of  com- 
missioners accepting  the  deed.    The  cases  cited 
by  appellants'  attorneys,  and  principally  relied 
upon  to  show  that  this  deed  was  conditioned  on 
the  seat  of  justice  remaining  at  Centerville,  will 
be  examined  in  their  order.    The  first  one  is 
Stanley  v.  Colt,  72  U.  S.,  6  WaU.,  119-163,  18  L. 
ed.,  602,  608.    This  was  an  action  to  recover,  for 
breach  of  condition,  a  tract  of  land  devised  by 
the  plaintiff's  ancestor  to  an  ecclesiastical  so- 
ciety in  which  the  property  was  devised  to  the 
society,  "  to  be  and  remain  to  the  use  and  ben- 
efit of  said  Second  or  South  Society,  and  their 
successors,  forever."    Then  comes  the  condition 
or  limitation  upon  the  devise:  "Provided,  that 
said  real  estate  be  not  ever  hereafter  sold  or  dis- 
posed of,  but  the  same  be  leased  or  let,"  etc. 
The  court  held  that  there  was  not  a  condition 
subsequent,  using  these  words:  "  Our  conclusion 
is  that  the  construction  urged  by  the  plaintiff  of 
the  will,  importing  a  condition,  a  breach  of 
which  forfeits  the  devise,  is  not  well  founded." 
The  next  case  cited  is  Hunt  v.  Beeson,  18  Ind., 
380.    In  this  case  a  lot  was  donated  by  the  pro- 
prietor of  a  town  for  a  "tan-yard;"  and  was 
used  as  such  from  1834  to  1868.    The  court  held 
that  it  was  donated  upon  a  condition  subsequent, 
the  condition  evidently  being  the  erection  of  a 
tan-yard  on  the  lot,  and  not  the  perpetual  main- 
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tenance  of  the  same ;  for  the  court  held  that  the 
condition  was  fully  performed,  and  that  the 
property  did  not  revert  upon  ite  subsequent  sale 
and  appropriation  to  other  purposes.  The  case 
of  Indianapolis,  P.  &  0.  R.  Go.  v.  Hood,  66  Ind„ 
580,  was  a  conveyance  of  some  lots  to  the  com- 
pany '*  for  a  site  for  the  depot  of  said  railroad  at 
Peru,  *  *  *  to  have  and  hold  the  premises 
*  *  *  for  the  purposes  aforesaid."  The  state- 
ment of  the  use  and  condition  was  much  stronger 
than  is  contained  in  the  deed  under  considera- 
tion, and  it  does  not  support  the  position  of  the 
appellants.  We  do  not  feel  called  upon  to  ex- 
tend the  rule  in  faVor  of  conditions  subsequent 
beyond  that  Indicated  in  this  case.  The  case  of 
Scott  V.  Stipe,  12  Ind.,  74,  is  not  well  reported, 
but  as  explained  in  Scantlin  v.  Garvin,  46  Ind., 
275,  does  not  sustain  the  appellants'  contention; 
for  it  is  said  that  the  grant  was  upon  condition 
that  a  church  should  be  erected  on  the  lot,  and 
that  it  should  **  forever  thereafter  be  used  as  a 
house  of  worship."  Also  see  Oook  v.  Leggett, 
88  Ind.,  211.  The  case  of  Warren  v.  Lyon  City, 
22  Iowa,  361,  was  a  suit  by  the  grantor,  who  ded- 
icated land  for  a  **  public  square,"  to  enjoin  the 
city  from  leasing  or  selling  the  same.  The  case 
is  not  in  point.  In  Henderson  v.  Hunter,  59  Pa., 
335,  the  condition  expressed  in  the  grant  to  a 
church  was,  **  so  long  as  they  use  it  for  that  pur- 
pose, and  no  longer,  and  then  to  return  back  to 
the  original  owner." 

We  are  unable  to  find  that  any  of  the  cases 
cited  by  appellants  sustain  their  tbeory  of  this 
case.  In  Heaston  v.  Randolph  County  Comrs., 
20  Ind.,  398,  the  conveyance  was  to  **  the  board 
of  trustees  of  the  county  seminary  of  Randolph 
County,  and  their  successors  in  office,  forever, 
to  have  and  to  hold  the  premises  aforesaid,  with 
all  the  appurtenances,  to  the  only  proper  use, 
benefit,  and  behoof  of  said  *  board  of  trustees,  for 
the  use  of  said  seminary  forever.'"  It  was 
claimed  that  this  created  a  condition  subsequent, 
and  that,  the  premises  having  ceased  to  be  used 
as  a  seminary,  the  grantor  was  to  receive  the 
land.  The  court  held  that  the  corporation  re- 
ceived an  unconditional  title,  which  was  not  de- 
feated by  the  alleged  failure  to  use  the  premises 
for  the  purposes  of  a  seminary,  or  by  using  them 
for  other  purposes,  that  there  was  nothing  in 
the  deed  that  imports  a  condition;  and  that  if 
the  grantor  intended  that  the  property  conveyed 
should  only  be  used  for  a  seminary  edifice,  or, 
in  case  it  should  be  used  otherwise,  that  the 
estate  should  be  forfeited  and  revert,  the  condi- 
tion should  have  been  expressed  or  fairly  im- 
plied. In  Seebold  v.  ShUter,  34  Pa.,  133,  land 
upon  which  a  court-house  and  jail  had  been 


erected  was  conveyed  to  the  conunissionerB  by 
name,  and  their  successors  in  office,  "in  trust 
for  the  use  of  the  said  county.  In  fee  simple." 
The  county  was  subsequently  divided,  the  seat 
of  justice  i^moved,  and  trustees  appointed  to 
sell  the  lots.  Held,  that  there  was  no  re- 
verter. In  Adams  v.  County  of  Logan,  11 
ni.,  336,  a  landowner  proposed  that,  if  the 
county-seat  should  be  located  at  Pottsville, 
he  would  give  land  for  a  court-house  and 
other  purposes.  The  proposition  was  ao- 
cepted,  and  the  (General  Assembly  passed 
"An  Act  to  looate  permanently  the  seat  of  jus- 
tice of  Logan  County,"  and  it  was  located  at 
Pottsville.  Subsequently  the  county  seat  was 
removed.  It  was  held  that  tht  grantor  was 
without  remedy.  The  suit  was  to  recover  the 
money  rather  than  the  land,  but  it  was  held  that 
the  deed  was  unconditional.  In  Harris  v.  Shaw,  ^ 
13  m.,  456,  land  was  conveyed  to  commissioners, 
by  name,  and  their  successors  in  office,  for  the 
use  of  a  county  forever,  in  consideration  of  one 
dollar,  and  that  the  county  seat  had  been  lo- 
cated on  the  premises.  The  county  seat  was 
afterwards  removed,  and  the  grantor  sued  to 
recover  the  land.  It  was  held  that  there  was  no 
condition,  and  that  he  could  not  recover.  The 
citation  of  authorities  to  this  effect  might  be 
greatly  extended,  but  we  will  refer  to  the  fol- 
lowing: Raley  v.  County  of  Umatilla,  15  Or., 
172;  Portland  v.  Terwilliger,  16  Dr.,  466;  Coffin 
V.  Portland,  16  Dr.,  77;  Columbia  First  M.  E. 
Church  V.  Old  Columbia  Pubw  G.  Co.,  103  Pa., 
608;  Paschall  v.  Passmore,  15  Pa.,  307;  Rawson 
V.  Uxbridge  School  Dist,  No.  6,  7  Allen,  126; 
Packard  v.  Ames,  16  Gray,  327;  Crane  v.  Hyde 
Park,  135  Mass.,  147;  Sohier  v.  Trinity  Church, 
109  Mass.,  1;  Board  of  Sudrs.  v.  Patterson,  56 
111.,  Ill;  Lawe  v.  Hyde,  39  Wis.,  347;  Wier  v. 
Simmons,  25  Wis.,  637;  Brown  v.  Caldwell,  23 
W.  Va.,  187;  Southard  v.  Central  RR.  Co.,  28  N. 
J.  L.,  14;  Barrie  v.  Smith,  47  Mich.,  131;  Gage  v. 
School  Dist.  No.  7,  64  N.  H.,  232,  4  New  Eng. 
Rep.,  284;  Page  v.  Palmer,  48  N.  H.,  387;  Morrill 
V.  Wabash,  St  L.  &  P.  RR.  Co.,  96  Mo.,  174; 
Thornton  v.  Trammell,  39  Ga.,  202. 

It  is  questionable  whether  the  appellants 
would  be  entitled  to  a  recovery  if  the  deed  con- 
tained a  condition  subsequent  It  appears  firom 
the  finding  that  the  county  seat  remained  at 
Centerville  from  1817  to  1873,  a  period  of  fifty- 
six  years,  and  that  this  suit  was  brought  more 
than  seventy  years  after  the  location  of  the  seat 
of  justice  at  Centerville.  It  may  fairly  be  pre- 
sumed that  the  grantor  at  the  time  he  executed 
the  deed  to  the  commissioners  owned  other 
property,  the  value  of  which  he  expected  would 


Digitized  by 


Google 


Vol.  XX 


THE  WASHINQTON  LAW  REPORTER. 


U1 


be  enhanoed  by  the  location  of  the  county  seat, 
or  that  he  had  other  interests  to  be  sabserved 
thereby.  If  so,  we  may  also  infer  that  he  re- 
ceived daring  his  lifetime,  and  while  a  resident 
of  Wayne  County,  the  sabstantial  benefit  of  liis 
donation.  In  Hunt  v.  Beesoii,  18  Ind.,  380,  it 
was  held  that  the  maintenance  of  a  tan-yard  for 
the  period  of  twenty-four  years  was  a  substantial 
compliance  with  the  condition  contained  in  the 
oonveyance.  In  Mead  v.  Ballard,  74  U.  S.,  7 
WalL,  290,  19  L.  ed.,  190,  a  conveyance,  upon 
ocmdition  that  an  institute  "shall  be  perma- 
nently located  upon  said  lands,"  was  complied 
with  by  the  location  of  the  institution  thereon 
August  9,  1848,  and  its  remaining  there  until 
1867.  In  Jeflfersonville,  M.  &  I.  RR.  Co.  v.  Bar- 
bour, 89  Ind.,  876,  the  use  for  thirty-three  years  of 
lands  granted  "  expressly  for  the  use  and  pur- 
pose of  depot  grounds,"  and  providing  that  if 
not  used  for  that  purpose  it  should  revert  to  the 
grantors,  was  held  to  be  a  performance  of  the 
condition,  so  as  to  prevent  a  forfeiture.  We 
And  no  error  in  the  record.    Judgment  aflSrmed. 

JtJBiBS— Competency  of —A  person  is  not  in- 
competent to  sit  as  a  juror  in  the  trial  of  a  de- 
fendant charged  with  maintaining  a  place  for 
the  sale  of  intoxicating  liquors,  because  he  is 
shown  to  be  a  member  of  an  organization  whose 
object  is  the  "promotion  of  temperance  among 
its  members  by  moral  suasion."  State  v.  Estlin- 
baum.  Supreme  Court  of  Kansas,  Nov.  7,  1891. 

27  Pac.  Rep.,  Vol.  27,  996. 

•  ^•»  •- 

INSURANOB—Policy  in  Favor  of  Children  Non- 
oollectible  by  Administrator  where  there  are  no 
Children  Bom. — Where  an  insurance  company 
by  its  policy  agrees  "to  pay  the  sum  of  the  in- 
surance to  the  children  of  the  insured,"  and  the 
person  so  insured  died  before  any  children  are 
bonv  her  administrator  cannot  recover  the 
amount  of  the  insurance.  McElwee  v.  New 
York  Life  Ins.  Co.',  U.  S.  Ct.  E.  D.  Mo.,  Oct.  28, 
1891,  47  Fed.  Rep.,  798. 

Neqotiablb  Sbcurttibs— Pledgee  as  Collat- 
eraL — While  as  a  general  rule  a  pledgee  of  ne- 
gotiable securities  as  collateral  security  is  not 
permitted  in  his  dealing^  with  the  securities 
to  accept  from  the  parties  bound  in  discharge 
of  them  anything  less  than  their  face  value,  yet 
where  there  is  an  agreement  of  all  the  parties 
to  the  securities,  a  compromise  will  be  sus- 
tained. Therefore,  where  one  of  the  two  obli- 
gors, jointly  indebted  as  principals,  pledges  cer- 
wn  cnoses  in  action  as  collateral  security  fbr 
the  joint  debt,  the  pledgee  may,  with  the  con- 
sent of  the  pledgor,  accept  less  than  the  face 
value  of  such  collateral  in  settlement  of  the 
same,  without  making  himself  liable  to  account 
to  the  other  oblieor  for  moae  than  the  sum  actu- 
ally received  by  him.  Foltz  v.  Hardin,  S.  C.  Ill, 
Oct.  81,  1891, 2&  N.  E.  Rep.,  786. 


THE  COURTS. 

Supreme  Conrt  of  the  District  of  Columbia. 
IN  EQIIITY.-New  Suits. 


February  27,  1892. 

13744.  W.  B.  Allison  et  al.  v.  Francis  N.  Hip- 
bee  et  al.  To  administer  trust  Com.  sol., 
Shellabarger  &  Wilson. 

February  29. 

13745.  Chas.  W.  James  v.  Mar^uret  J.  James. 
For  divorce.    Com  soL,  Howard  P.  Okie. 

13746.  J.  D.  Mankin  v.  Q.  A.  Lane  et  al.  To 
enjoin  interference  with  possession.  Com.  sol., 
W.  K.  DuhameL 

March  1. 

13747.  Elizabeth  Seal.  Alleged  lunatic  upon 
petition  Commissioners  D.  C.  De  lunatico  in- 
quirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

13748.  Irving  Lane.  Alleged  lunatic,  upon 
petition  Commissioners  D.  C.  De  lunatico  in- 
quirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

13749.  James  Talty  et  al.  v.  Mary  Ellen  Prince. 
To  cancel  deed  and  for  an  accounting  of  rents. 
Com.  sols.,  J.  J.  Darlington  and  J.  Al.  Wilson. 

13750.  Martha  Bell  Brewer  v.  George  Mason. 
For  injunction.    Com.  sols.,  Riddle  &  Davis. 

'    13761.  Mary  Ellen  Blue  v.  Samuel  Blue.    For 
divorce.     Com.  soL,  C.  Carrington. 

13752.  Thos.  P.  Keane  et  al.  v.  Jno.  W.  Har- 
sha  et  al.  and  the  Rochdale  Co-operative  So- 
ciety incorporated.  Injunction.  Com.  sol.,  A. 
a  Worthington. 

13763.  Samuel  A.  Gibson  v.  Marv  E.  Rosen- 
baum  et  al.  To  enforce  men chanics' lien.  Com. 
sol.,  A.  B.  Duvall. 

March  3. 

13754.  Ulriecka  Behrend.  Alleged  lunatic, 
upon  petition  of  A.  Behrend.  De  lunatico  in- 
quirendo.    Com.  sol.,  Lewis  Abraham. 

13755.  Louis  L.  Scott  v.  Louisa  Scott.  For  di- 
vorce.    Com.  sol.,  C.  Carrington. 

13756.  Albert  Ward  et  al.  v.  John  B.  Archer 
et  al.  To  enforce  mechanics'  lien.  Lots  20  and 
21 ;  Hiekeys  sub.  of  original  lot  5,  sq.  688.  Com. 
sol.,  Thos.  M.  Fields. 

13757.  Julius  Lansburgh  v.  Frank  W.  Heyges- 
ter  et  al.  Judgment  and  creditors*  bill.  Com. 
sol.,  Thos.  M.  Fields. 

13758.  Wm.  J.  Oraigen  et  al.  v.  A.  P.  Clark,  jr., 
et  al.    For  partition.    Com.  sol.,  Leo  Simmons. 

March  4. 

13759.  Earnshaw  &  Bro.  v.  Geo.  T.  Shepherd 
et  ul.  Judgment  and  creditors  bill.  Com.  sol., 
Frank  T.  Browning. 

13760.  Margaret  Baldwin  v.  Jno.  W.  Baldwin. 
For  divorce.    Com.  sol.,  C.  Carrington. 

March  5. 

13761.  Mary  B.  Wilson  v.  Saml.  C.  Wilson. 
For  divorce.     Com.  soj.,  C.  Carrington. 

13762.  Geo.  W.  Hall,  alleged  lunatic,  upon 
petition  of  W.  W.  Tillmghast.  De  lunatico  in- 
quirendo. 


Digitized  by 


Google 


158 


THE  WASHINGTON  LAW  REPORTER. 


Vol.  XX 


March  7. 

13763.  R.  H.  Willett  v.  Henry  Strong,  to  en- 
force mechanics'  lien.  Com.  sol.,  Riddle  & 
Davis. 

13764.  T.  M.  Elliott  et  aL  v.  Emily  M.  Webb 
et  vir.  et  al.  For  partition.  Com.  sol.,  H.  C. 
Davis. 

13766.  Wm.  D.  Nelson  v.  Ida  E.  Cole  et  al. 
For  partition.    Com.  sol.,  W.  H.  Sholes. 

13766.  Nicholas  Drummond  v.  Daniel  Murray 
et  al.  For  partition  by  sale.  Com.  sol.,  L.  C. 
Williamson. 


£egal  Notices. 


Rule  of  Court. 

Rule  20.  •  ♦  *  *  Hereafter  all  notices  which  relate  to 
proceedings  in  the  Supreme  Court  of  the  District  of  Oolumbiaf 
the  publication  of  which  is  required  by  law  or  by  ru,le8  oj 
Courts  or  by  any  order  of  Court,  shall  be  published  in  The 
Washington  Law  Reporter,  during  the  time  required  by 
law,  in  addition  to  any  other  papers  which  may  be  ftpecially 
ordered  or  which  may  be  selected  by  the  parties. 


PIR8X  IKSHRXIOK. 

This  is  to  Gire  Notice 

That  i}^e  subscriber  of  the  District  of  Columbia,  has  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  ANTHONY 
HYDE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  4th  day  of  March 
next;  they  may  otherwise  bylaw  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  4th  day  of  March,  1892. 

THOS.  HYDE, 
10    Arthur  T.  Brice.  Proctor.  Care  of  Riggs  &  Co. 

This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business, 
Letters  Testamentary  on  the  personal  estate  of  JANE  E. 
O.  RHODES,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  5th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  ftrom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  March,  1892. 

his 
WILLIAM  JOSEPH  ^  McCAULEY, 
10    James  Hoban,  Proctor.  mark 

12006thSt..  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  5th  day  of  March,  1892. 
The  Home  for  Aged  Colored  People ) 

vs.  V  No.  13,584.    Eq. 

Ann  L.  Taney  et  al.  )   '  Docket  33. 

On  motion  of  the  plaiutifif,  by  Mr.  Irving  Williamson,  its 
solicitor,  it  is  ordered  that  the  defendants,  ANN  L.  TANEY, 
JOSEPH  A.  TANEY,  THOMAS  H.  WHITE,  KATE  WHITE, 
JOSEPH  A.  WHITE,  SOPHIE  WHITE,  EDWARD  H. 
WHITE,  SlTSAN  ^HITB,  HARRY  WHITE.  M.  JOS& 
PHINE  WHITE,  ROSA  HARTMAN  and  J.  A.  HARTMAN, 
cause  their  appearance  to  ibe  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  afler  this  day; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  to  remove  cloud  from  title  to  lots 
2  and  3  in  J.  and  G.  W.  Hopkin's  subdivision  of  square  110, 
Washington,  D.  C,  the  said  defendants  being  the  heirs  of 
Rev.  Charles  I.  White,  in  whom  the  title  to  said  lots  was  at 
one  time  vested. 

This  order  to  be  published  m  the  Washington  Law  Re- 
porter once  a  week  for  three  weeks  prior  to  said  rule-day. 

By  the  Court.  A.  B.  HAGNER,  Justice.  &c. 

True  copy.    Test:  J.  R.  Young,  Clerk.  Ac. 

10  I  By  M.  A.  Clancy,  Asst.  Clerk. 


£eqal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Boaineas. 

March  4th.  1892. 

In  the  caae  of  Robert  Famham,  Adminiatrator  of  JANE 
FARNH AM,  .,  deceased,  the  Administrator  aforeeaid  baa. 
with  the  approval  of  the  court,  appointed  Fridav.  the  8th 
day  of  April,  A.  D.  1892,  at  11  o'clock  a.  m.,  for  making  pay- 
ment ana  distribution  under  the  court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Administrator  will  take  the  benefit 
of  the  law  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previoiu 
to  the  said  day.  

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
10    No.  4818.    Ad.  Doc.  16.       Henry  Wise  Oapiett,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Boaineas. 
March  4th.  1892. 

In  the  case  of  Chas.  C.  Olover  and  Jas.  M.  Johnston, 
Executors  of  GEORGE  BANCROFT,  deceased,  the  Execu- 
tors aforesaid  have,  with  the  approval  of  the  Court,  appointed 
Friday,  the  8th  day  of  Anril  A.  D.  1882,  at  11  o'clock  a.  m., 
for  making  payment  ana  distribution  under  the  Court's 
direction  and  control;  when  and  whe^all  creditors  and  per- 
sons entitled  to  distributive  shares  (or  legacies)  or  a  reaidae, 
are  hereby  notified  to  attend  in  person  or  by  agent  or  attor- 
ney duly  authorized,  with  their  claims  against  the  estate 
properly  vouched ;  otherwise  the  Executors  will  take  the 
benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbpobthr  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
10    No.  4257.    Ad.  Doc.  16. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
March  7th,  1892. 

In  the  matter  of  the  Estate  of  PHYLENDA  M.  STOD- 
DER,  late  of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Lucina  J. 
Mykel. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday  the  8th  day  of  April  next,  at  1  o'clock  p. 
m.,  to  show  cause  why  the  said  Will  should  not  be 
proved  and  admitted  to  probate  and  Letters  Testamentary 
on  the  Estate  of  the  said  deceased  should  not  iaaue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  four  times  previous  to  the  said  day. 

By  the  Court.  A.  B.  "HAGNER.  Justice. 

Test:  L.  P.WWGHT. 

Register  of  Wills  for  the  District  of  Colombia. 
10    No.  4853.    Ad.  Doc.  17.         Wm.  W.  Wright,  Proctor. 


8HCOKD    IK8HRXION. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  2d  day  of  March,  1892. 
Ella  T.  Mulllken,  plaintiff. 


William  L.  Mutliken.defendant. 


Ino.  18.1 
I.J 


,686.    InEq.   Doc.  88. 


On  motion  of  the  plaintiff,  by  Mr.  O.  B.  Hallan,  her 
solicitor,  it  is  ordered  that  the  defendant,  cause  his  ap- 
pem'ance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  defttult. 

The  object  of  this  suit  is  to  obtain  a  divorce  ttom  the 
bond  of  marriage  and  restoration  to  her  maiden  name  of 
Ella  Trembly  on  the  ground  of  two  years*  abandonment  and 
desertion. 

A.  B.  HAGNER*  Asso.  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

9  By  M.  A.  Clancy,A88t.  Clerk. 

[Filed  March  2, 1892.  r  J.  R.  Young,  Clerk.] 
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Cegal  Notitee. 


This  is  to  eiTe  Notlee 

That  the  rabecriber.  of  the  District  of  Ck>lu]nbia,  has  ob- 
tained ftom  the  Snpreme  Coort  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  Bnsiiiess,  Letters 
Testamentajry  on  the  personal  estate  of  MICHAEL  RODY, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  havinff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
ot,  to  the  subscriber,  on  or  before  the  Mth  day  of  February 
next:  thev  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  24th  day  of  February,  1892. 

BRIDGET  RODV. 
•    R.  B.  Lewis,  Proctor.  No.  18  Mass.  ave.  n.  e. 


Thil  is  to  6iTe  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ftom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Spedal  'ram  for  Orphans*  Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  ANN 
BAFFERTT.  late  of  the  District  of  Columbia,  deceased. 

All  persons  havinff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  aoth  day  of -February 
next;  they  may  otherwise  by  law  be  excluded  frt>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  30th  day  of  February,  1882. 

JULIA  B.  TRUMBULL, 

9   James  O.  Payne,  Proctor.  Cr.  Jas.  G.  Payne. 

City  HaU 


Tkis  is  to  Oire  Notioe 

That  the  subsoriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holdinir  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  THOMAS  J. 
CX>FFEB,  late  of  tiie  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  Febniarv 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  February,  1892. 
J.  WILLIAM  LEB, 

No.  832  Pa.  ave.  n.  w. 
9   A.  H.  Bell  and  Geo.  E.  Johnson,  Proctors. 

This  is  to  ttlre  Notioe    . 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  trctm  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
bosineas.  Letters  Testamentary  on  the  personal  estate  of 
BENEDICT  O.  GREENWELL.  late  of  the  District  of 
Colnmbia^  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  25th  day  of  February 
next;  ther  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  26th  day  of  February,  1892. 
JOS.  M.  JOHANNES, 
S.  A.  H.  MoKIM, 
9  25  6th  St.  s.  e. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February.  36th,  1892. 

In  the  matter  of  the  Estote  of  JANE  M.  FRANKS, 
late  of  the  Dittrict  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  TSsUmentary  on  the  Estate  of  the 
■aid  deceased,  has  this  day  been  made  by  Mary  F. 
Wall. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  25th  day  of  March  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentfur  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  pubUsbed  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter 
ivevious  to  the  said  day. 

By  the  Conrt.  A.  B.  HAGNBR,  Justice. 

Teat:  L.  P.  WRIGHT, 

B^:i8ter  of  Wills  fior  the  District  of  Columbia. 
9   No.  4647.   Ad.  Doc.  17.    Randall  Hagner.  Proctor. 


Cegal  Notices. 


This  is  to  6iTe  Notloe 

Tiiat  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testaraentarv  on  the  perBonaJestate  of  HARRT  J.  RUDT, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  hubscriber,  on  or  l>efore  the  27th  day  of  February 
next;  they  may  otherwise  by  law  be  excluded  ftom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  February.  1892. 

JOHN  F.  KELLY, 
9    Albert  Sillers,  Proctor.  31  G  St.  n.  w. 


This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  firom  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
business.  Letters  Testamentary  on  the  personal  estate 
of  ALBERT  M.  EVANS,  late  of  the  District  of  Colum- 
bia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  24th  day  of  Februarv 
next;  they  may  otherwise  by  law  be  excluded  from  an 
benefit  of  the  said  estate. 

Given  under  my  hand  this  2ith  day  of  Februair.  1892. 
MARTIN  L.  LICHTY, 
9   J.  Bruce  Webb  &  E.  L.  Schmidt,  Proctors.       8219  P  St. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Tenu  for  Orphans' Court  Business. 

February  28. 1892. 

In  the  matter  of  the  Estate  of  MICHAEL  BELCHER,  late 
of  the  Dibtrict  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate 
of  tne  said  deceased  has  this  day  been  made  by  Thomas 
G.  Addison,  a  creditor. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  25th  day  of  March,  next,  at  1 
o'clock  p.  m..  to  show  cause  why  Letters  of  Administration 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test  *  L  P  WRIGHT 

Register  of  Wills  for  the  District  of  Columbia. 
9    No.  4850.    Ad.  D.  17.    Waters  &  Taylor,  Proctors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

February  26th.  1892. 

In  the  matter  of  the  esUte  of  ALBERT  BOULDON,  late  of 
the  District  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate 
of  tue  said  deceased,  has  this  day  been  made  by  George  R. 
WUUams. 

All  persons  interested  are  here'^v  notified  to  appear  in  this 
Conrt  on  Friday,  the  25th  day  of  March  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbpobtbr 
previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNBR,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  Ibr  the  District  ot  Columbia. 
9    No.  4856.    Ad.  Doc.  17.      W.  K.  Duhamel.  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  29th  day  of  February.  1892. 
Ada  Hazlerigg 


.} 


No.  13,888.    Eq.  Docket  82. 


Oliver  Hazelrfgg. 

On  motion  of  the  plaintiff,  by  Mr.  H.  B.  Moulton.  her 
solicitor,  It  is  ordered  thai  the  derendant,  OLIVER  HAZ- 
ELRIGKi,  cause  his  appearance  to  be  entered  herein  on 
or  before  the  first  rulcMlay  occurring  forty  dajrs  after  this 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  defkult. 

The  object  of  this  suit  is  to  obtain  an  absolute  divorce 
fW>m  the  defendant  on  the  ground  of  desertion  and  aban- 
donnient. 

By  the  Court.  A.  B.  HAGNER,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

9  By  M.  A.  Clancy.  Asst.  aerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  »  Special  Term  for  Orphans'  Court  Business. 

February  26th.  1892. 

In  the  case  of  Robert  W.  McPherson,  Executor  of 
RICHARD  TILGHMAN  EARLE.  U.  S.  Army,  deceased, 
the  Executor  aforesaid  has,  with  the  approval  of 
the  court,  appointed  Friday,  the  25th  day  of  March. 
A.  D.  1892,  at  11  o'clock  a.  m.,  for  making  payment 
and  distribution  under  the  court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  distrib- 
utive shares  (or  legacies)  or  a  residue,  are  hereby  notified  to 
attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Executor  will  take  the  oenefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

Test:  L.  P.  WRIOHT, 

Register  of  Wills  for  the  District  of  Columbia. 
9    No.  4208  Ad.  D.  16. 


or    ) 

VNo. 
h.    j 


18.284.    Equity  Docket. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
•Samuel  W,  Connor 

Elizabeth  H.  SmHh 

The  trustee  herein.  J.  Holdsworth  Gordon,  having  re- 
ported an  offer  of  seventy-five  cents  per  square  foot  for  the 
East  sixteen  feet  by  the  depth  oi  ninety  feet  of  lot  forty  (40) 
in  square  seven  hundred  and  thirty-two  (732),  it  is,  this  2a 
day  of  March,  1892,  ordered  by  the  court,  that  the  said  sale 
be  ratified  and  confirmed  unless  cause  to  the  contrary  be 
shown  on  or  before  the  2d  day  of  April,  A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  successive  weeks  prior  to  said  date  in  the  Washing- 
ton Law  Reporter.  The  report  states  that  the  amount  of 
said  sale  aggregates  the  sum  of  ten  hundred  and  eighty 
dollars. 

A.  B.  HAGNER,  Asso.  Justice. 

True  copy.    Test :  J.  R.  Young,  Clerk, 

9  By  M.  A.  Clancy.  Asst.  Clerk. 

»     Filed  March  2, 1892.    J.  R.  Young,  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  2d  day  of  March,  1892. 

August  J.  A.  Lohse) 

vs.  >- No.  18,706.    Equity  Doc.  83. 

Jennie  Lohse.     J 

On  motion  of  the  plaintiff,  by  Mr.  G.  W.  Albright,  his 
solicitor,  it  is  ordered  that  the  defendant  cause  her  appear- 
ance to  be  entered  herein  on  or  before  the  first  ruie-day 
occurring  forty  days  after  this  day:  otherwise  the 
cause  will  be  proceeded  with  as  in  case  or  default. 

The  object  of  this  suit  is  for  divorce  a  vinculo  matri- 
monii^ on  the  ground  of  desertion. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

True  copy.    Test :  J.  R.  Young,  Clerk. 

9  By  M.  A.  Clancy,  Asst.  Clerk. 

Filed  March  2,  1892.    J.  R.  Young.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  3d  day  of  March,  1892. 

WaHer   S.  Cox,  trustee,  vs.  Eliza  W.  Patterson.  Elizabeth  P. 

Patterson,   Pierre   La  Montague,  Katharine   P.  La 

Montague,  Francis  Winslow,  Harriet  P. 

Winslow  and  Augustus  Jay. 

No.  13,707.  Eq.  Doc.  33. 

On  motion  of  the  plaintiff,  in  proper  person,  it  is  ordered 
that  the  defendants  above  named,  cause  their  appearance 
to  be  entered  herein  on  or  belore  the  first  rule  day  occurring 
forty  days  after  this  day ;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  this  suit  is  to  have  the  court,  by  its  decree^ 
confirm  the  appointment,  made  by  complainant,  of  Augus- 
tus Jay  and  Francis  Winslow,  as  trustees  under  the  will  of 
Catharine  Pearson,  in  the  place  of  Carlile  Patterson,  and 
William  H.  Phillip,  deceased,  and  also  to  have  the  com- 
plainant relieved  from  the  trust. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

True  copy.    Test:  J.  R.  Young,  Clerk. 

9  By  L.  P.  Williams,  Asst.  Qerk. 


Cegol  Notitee. 


XHXRD    XN8BRXIOBI. 


This  is  to  Gire  Notice 

That  the  sut>scriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  ROBERT  O. 
BERN  AYS,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  dav  of  Febniar7 
next  jbthey  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  February,  1802. 
ELIZABETH  BERNAY8, 
8   Isaac  W.  Nordlinger,  Proctor.  600  7th  St.  a.  e. 


This  is  to  Gire  Notice 

That  the  sul>scril>er,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the'District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  CARL  L.  WIND- 
HOLZ.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  dav  of  Febmarr 
next:  they  may  otherwise  by  law  be  excluaed  fVom  all 
l>enedt  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  Febniary,1892. 

WM.  A.  RUE8S, 
8    Chapin  Brown^  Proctor.  005  P  St.  n.  w. 


Tliis  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fh>m  the  Supreme  Court  of  the  District  of  Colombia 
holding  a  Special  Term  for  Orphans'  Court  business,  Letten 
of  Administration  c.t.a.  on  the  personal  estate  of  SAMUEL  0. 
POMEROY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deoeasM  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  l>efore  the  12th  day  of  Febmarr 
next:  they  mav  otherwise  by  law  be  excluded  fh>m  aU 
benefit  of  the  said  estate. 

Given  under  its  hand  this  12th  day  of  Febnuury,  1892. 
AMERICAN  SECURITY  and  TRUST  CO. 


8    Edward  A.  Bowers,  Proctor. 


Percy  B.  Metzger, 
Trust  Offioer. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
February  I9th,  1892. 

In  the  matter  of  the  Estate  of  CAROLINE  C.  AOKER,  late 
of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  bv  Walter  H.  Acker. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  18th  day  of  March,  next,  at  one 
o'clock  P.  M.,  to  show  cause  why  the  said  Will  should  not 
l>e  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should  not 
issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 

Tliis  is  to  GiTC  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  f^om  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  businesB, 
Letters  Testamentary  on  the  personal  estate  of  JOHN 
MILLER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceas#l  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  ther»> 
of,  to  the  subscril)ers,  on  or  before  the  20th  day  of  Febmarr 
next;  they  may  otherwise  by  law  be  excluded  fVom  all 
l)enefit  of  the  said  estate. 

Given  under  our  hands  this  20th  day  of  February.  1892. 
CATHARINA  MILIJSR, 
8    Carusi  &  Miller,  Procton.      JOSEPH  BI80HOF, 

3U  Q  St.,  B.  W 
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WA8Hiy6T0N,D.a, MARCH  17, 1892 

Statutes  of  Limitatioii. 

Persons  residing  beyond  the  limits  of  the 
District  of  Columbia  and  not  acquainted 
with  our  local  laws  might  look  in  vain  in 
theEevised  Statutes  relating  to  the  Dis- 
trict for  the  Statutes  of  Limitations  in  force 
here.  And  for  the  benefit  of  such  it  may 
be  well  to  explain  the  matter. 

The  British  Statute  of  21  Jac.  1,  Ch.  16, 
is  entitled  ''An  act  for  Limitation  of  Ac- 
tions, and  for  Avoiding  of  Suits  in  Law.'' 
Alex.  British  Stat.,  page  446. 

This  statute  was  in  force  in  the  colony 
of  Maryland,  and  remained  in  force  after 
Maryland  became  a  State,  up  to  the  27th 
day  of  February,  1801,  when  Congress 
passed  the  act  adopting  the  laws  then  in 
force  in  that  State  for  the  part  of  the  Dis- 
trict which  Maryland  ceded  to  the  United 
States.  This  statute  has  not  been  changed 
by  Act  of  Congress,  and  therefore  it  still  re- 
mains in  force  here  in  respect  of  real  prop- 
erty. 

The  Statute  of  Limitations,  which  was 
enacted  by  the  Legislative  Assembly  of  the 
Maryland  colony  in  April,  1715,  Ch.  23,  is 
entitled  '*  An  act  for  limitation  of  certain 
actions,  for  avoiding  suits  at  law.''  The  act 
is  found  in  Kilty's  Laws  of  Maryland,  Vol. 
1,  Ch.  23.  It  relates  to  actions  other  than 
real  actions.  This  law  also  was  in  force  in 
Maryland  on  the  27th  day  of  February,  1801, 
and  therefore  became  a  part  of  the  laws  of 


the  District  under  the  Act  of  Congress  of 
that  date. 

There  are  many  decisions  of  t^e  Supreme 
Court  of  the  United  States,  the  old  Circuic 
Court  of  the  District,  and  the  present  Su- 
preme Court  of  the  District,  construing 
these^ statutes  in  detail. 

The  Acts  of  Congress  of  February  27  and 
March  3,  1801,  concerning  the  District  of 
Columbia,  changed  the  laws  of  Maryland 
and  Virginia  adopted  as  the  laws  of  that 
District  atdy  so  far  as  the  new  situation  of 
the  District  made  necessary.  United  States 
V.  Simms,  1  Cranch,  252.  See  Rhodes  v. 
Bell,  2  How.,  397. 

The  limitation  of  twelve  years  in  the 
Maryland  Statute  of  Limitations  of  1715, 
Ch.  23,  section  6,  does  not  continue  to  run 
from  the  date  of  the  original  judgment,  if  it 
has  been  revived  by  scire  facias  within  the 
twelve  years.  Digges  v.  Eliason,  4  Cranch, 
C.  C,  619. 

In  Beatty  v.  Burnes,  8  Cranch,  98,  it  was 
held  that  the  Maryland  Statute  of  Limita- 
tions is  a  good  bar  to  an  action  of  assump- 
sit for  money  had  and  received,  brought  to 
try  title  under  a  statutory  provision. 

In  Bank  of  Alexandria  v.  Dyer,  14  Pet., 
141,  on  a  plea  of  the  Statute  of  Limitations, 
it  .was  held  that  residents  of  the  county  of 
Alexandiia,  which  was  then  a  part  of  the 
District  of  Columbia,  were  not  ''beyond 
seas  "  in  respect  to  the  county  of  Washing- 
ton. 

"  Beyond  Seas."— Section  466  of  the  Re- 
vised Statutes,  relating  to  the  District  of 
Columbia,  is  as  follows : 

"  Sec.  466.  All  exceptions  in  favor  of  par- 
ties beyond  the  District,  which  may  by  laws 
in  force  March  third,  eighteen  hundred  and 
sixty-five,  be  replied  or  relied  on  in  an  ac- 
tion or  proceeding  brought  in  the  District, 
are  repealed  and  abrogated." 
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In  the  case  of  Hog^an  v.  Kurtz,  94  U.  S., 
773,  the  above  section  (466)  was  recognized 
and  upheld. 

In  an  Act  of  Congress  approved  Febru- 
ary 28, 1787,  section  2,  the  foregoing  section 
(466)  was  substantially  re-enacted. 

This  law  abrogates  the  saving  to  persons 
"  beyond  the  seas''  contained  in  the  Mary- 
land Act  of  1715. 

The  common  law  of  England,  in  force  in 
Maryland  at  the  time  of  the  cession  of  the 
District  of  Columbia,  remained  and  contin- 
ued in  force  in  the  part  of  the  District  ceded 
by  that  State.  Kendall  v.  United  States,  12 
Pet.,  524. 

Supreme  Court  of  the  United  States. 

DedsionB  Febmarj  19«  1892. 

Matter  of  application  of  Woods  and  Love- 
joy  for  writ  of  certiorari  to  the  U.  S.  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

Opinion  by  Chief  Justice  Fuller:  The 
power  of  this  court  to  require  a  case  in  which 
the  judgment  and  decree  of  the  Circuit 
Court  of  Appeals  is  made  final,  to  be  certi- 
fied for  review  and  determination,  as  if  it 
had  been  brought  here  on  appeal  or  writ  of 
error,  can  only  be  properly  invoiced  under 
section  6  of  the  Act  of  Congress  approved 
March  3,  1891  (26  Stat,  826,  828,  Ch.  517). 
Certiorari  denied. 


Ex  Parte  Thomas  Henry  Cooper,  owner 
and  claimant  of  the  schooner  W.  P.  Say 
ward. 

Petition  for  a  writ  of  prohibition  to  the 
District  Court  of  the  United  States  for  the 
District  of  Alaska,  to  restrain  the  enforce 
ment  of  a  sentence  of  forfeiture  and  condem- 
nation entered  in  that  court  September  19, 
1887,  on  a  libel  filed  by  the  United  States 
against  the  schooner  W.  P.  Sayward,  upon 
the  ground  that  that  court  was  without  juris- 
diction in  the  premises.  The  petitioner. 
Cooper,  is  the  owner  of  the  vessel,  and  with 
his  petition  a  suggestion  was  presented  by 
Sir  John  Thompson,  K.  C.  M.  G.,  Her 
Britannic   Majesty's  Attorney-CJeneral    of 


Canada,  with  the  knowledge  and  approval 
of  the  Imperial  Gk>vernment  of  Great  Brit- 
ain, requesting  the  aid  of  the  court  for  the 
claimant,  a  subject  of  Her  Britannic  Maj- 
esty. [See  138  U.  S.,  404.]  The  main  aver- 
ments are  that  the  schooner  W.  P.  Say  ward, 
a  British  vessel,  while  lawfully  sailing  up  )n 
the  high  seas  in  latitude  -U°  43'  north  and 
longitude  167*^  51'  west,  and  59  miles  from 
any  land  whatsoever,  was  forcibly  seized  by 
an  armed  revenue  vessel  of  the  United 
States  and  forcibly  carried  into  the  port  of 
Sitka,  and  there  forcibly  detained  and  de- 
livered  to  the  United  States  mai-shal,  and  bj*^ 
the  attorney  for  the  United  States  of  the 
District  of  Alaska  libelled  in  the  District 
Court,  and  by  said  court  condemned  for  hav- 
ing killed  fur  seal  atXhe  place  of  seizure. 
It  was  further  averred  that  the  decree  of  for- 
feiture was  made  and  entered  September  19, 
1887;  that  the  petitioner,  having  been  ad- 
mitted as  the  actual  owner  of  the  said 
schooner  as  claimant,  appealed  to  this  court 
April  26,  1888,  and  docketed  said  appeal 
here  October  30,  1888,  but  dismissed  the 
same  (January  12,  1891),  because  advised 
that  an  appeal  would  not  lie,  and  that  the 
decree  was  and  is  a  nullity;  and  that  all  the 
matters  of  fact  alleged  in  the  petition,  save 
those  of  which  this  court  takes  judicial  no- 
tice, appear  by  the  record  and  proceedings 
of  the  District  Court.  A  transcript  of  the 
record  of  the  District  Court  of  Alaska  was 
returned  and  filed. 

Mr.  Chief  Justice  Fuller  delivered 
the  opinion  of  the  court.  The  first  part  of 
section  3  of  the  act  of  May  17,  1884  (23  Stnt., 
24),  is  cited,  and  the  court  says : 

**  Under  this  section  the  court  thus  estab- 
lished acquired  all  the  admiralty  jurisdic- 
tion within  the  District  of  Alaska  belonging 
to  District  Courts  of  the  United  States,"  and 
cites  The  City  of  Panama,  101  U.  S.,  453. 

The  opinion  of  the  court  is  exhaustive.  It 
says  finally : 

**Upon   the  face  of  the  libel,  the  facts 
found,  and  the  final  decree,  the  District 
Court  clearly  had  jurisdiction/' 
Mr.JusTicE  Field  dissented. 
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Schoouer  Sylvia  Handy  et.  al*.  v.  The 
United  States.  Appeal  from  the  District 
Court  of  the  United  States  for  the  District 
of  Alaska. 

Opinion:  We  have  already  held  in  ez 
parte  Cooper,  ante:  That  the  Act  of  Febru- 
ary 16,  1875  (Ch.  77,  Sec.  1,  18  Stat.,  315), 
applies  to  appeals  taken  from  decrees  of  the 
District  Court  of  the  United  States  for  the 
District  of  Alaska  sitting  in  admiralty,  and 
we  are  therefore  limited  upon  this  appeal  to 
a  determination  of  the  questions  of  law 
arising  upon  the  record.    Decree  affirmed. 

Mr.  Justice  Field  dissented. 


Nebraska  v.  Iowa.  Bill  in  equity  to  de- 
termine boundary  line  between  States.  The 
line  by  act  of  admission  of  the  States  into 
the  Union,  is  the  middle  of  the  main  chan- 
nel of  the  Missouri  River. 

The  conclusions  of  the  court  are  that,  not- 
withstanding the  rapidity  of  the  changes  in 
the  course  of  the  channel,  and  the  washing 
from  the  one  side  and  on  to  the  other,  the 
law  of  accretion  controls  on  the  Missouri 
River  as  elsewhere ;  and  that  the  boundary 
is  a  varying  line  so  far  as  affected  by  changes 
of  limftation  and  accretion. 


Church  of  the  Holy  Trinity  v.  The  United 
States. 

E.  Walpole  Warren  was  an  alien  residing 
i  n  England.  In  September,  1887,  the  church 
organization  made  a  contract  with  him,  by 
which  he  was  to  remove  to  the  city  of  New 
York  and  enter  into  its  service  as  rector  and 
pastor. 

It  was  claimed  by  the  United  States  that 
this  contract  was  forbidden  by  Ch.  164,  23 
Stat.,  332.  The  court,  on  error,  holds  that 
the  statute  is  not  applicable  to  such  a  case. 


Fielden  v.  Illinois.  Error  to  the  Supreme 
Court  of  the  State. 

Fielden  is  one  of  the  convicted  anarchists 
of  Chicago.  The  case  of  Spies  v.  Illinois 
was  decided  by  this  court  November  2, 1887 
(123  U.S.,  131),  dismissing  petition  for  writ 
of  error  to  the  Supreme  Court  of  Dlinois. 


And  Fielden' s  petition  is  now  denied, 
was  convicted  with  Spies  and  others. 


He 


Michael  Schwab  v.  Berggren,  Warden  of 
the  Penitentiary  of  Illinois. 

Appeal  from  the  Circuit  Court  of  the 
United  Sta^tes  for  the  Northern  District  of 
Illinois. 

Schwab  petitioned  for  a  writ  of  habeas 
corpm,  and  the  Circuit  Court  by  order  dis- 
missed the  petition .  The  case  came  here  on 
appeal,  which  is  now  dismissed. 


Edward  H.  Horner,  appellant,  v.  The 
United  Stat^. 

Horner  was  indicts  for  violation  of  the 
statute  against  sending  lottery  circulars 
through  the  mails  (Sec.  3894  of  the  R.  8.  U. 
S.,  as  amended  Sept.  19,  1890,  Ch.  908,  26 
Stat,  465). 

Order  for  removal  of  Horner  from  the 
Southern  District  of  New  York  to  the 
Southern  District  of  Illinois  for  trial. 

Petition  by  Horner  for  habeas  corpus  and 
certiorari.  The  Circuit  Court  for  the  South- 
ern District  of  New  York  dismissed  the  writ 
of  habeas  corpus  and  remanded  Horner  to  the 
custody  of  the  marshal;  whereupon  Horner 
appealed  to  this  court. 

The  order  of  the  Circuit  Court  is  affirmed. 


The  New  Orlejins  City  and  Lake  Eailroad 
Company,  Plaintiff  in  Error,  v.  The  City  of 
New'Orlexins.  Question  of  the  right  of  the 
city  to  collect  a  license  tax  of  $2,500  for  the 
year  1887.  Judgment  for  plaintiff  below. 
Judgment  affirmed. 


The  Washburn  and  Moen  Mfg.  Co.  et.  al. 
V.  The  Beat '  Em  All  Barbed  Wire  Co.  Bill 
in  equity  for  infringement  of  letters-patent ' 

Decree  of  the  Circuit  Court  reversed,  and 
the  case  remanded  with  instructions  to  enter 
a  decree  for  the  plaintiff  for  an  accounting, 
etc. 


Bertha  Hammond  et.  al.  v.  William  B. 
Hopkins  et.  al.  Appeal  from  the  Supreme 
Court  of  the  District  of  Columbia.    Bill 
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claiming  eqaitable  title  to  city  squares  94, 
95,  96,  110,  111,  in  the  City  of  Washington. 
Deoree  below,  which  was  in  favor  of  com- 
plainants, reversed  and  the  cause  remanded, 
with  directions  to  dismiss  the  bill. 


Sapreme  Coart  of  the  District  of  Colambia. 

JOHN  ORUMBAUGH,  use  op  G.  T.  RAUB, 

V. 

HENRY  D.  OTTBRBACK  and  BENJAMIN 
L.  OTTERBACK. 

On  the  90th  of  January,  1882,  the  plaintiff  recovered  a  Judg- 
ment against  Henry  D.  Otterback  and  Benjamin  L.  Otter- 
back,  on  a  partnership  debt,  in  the  Circuit  Court  of  this 
District,  for  |10,000,  to  be  released  on  payment  of  a  smaller 
amount.  A  writ  of /t.  fa.  was  issued  thereon  in  May  follow- 
ing, and  retnmed  nuUa  bona^  to  the  October  Term,  1882. 

No  fhrtber  step  was  taken  to  enforce  the  Judgment  until 
Angnst25, 1873,  when  a  weitefaoias  was  issued  against  both 
defendants,  to  which  was  retnmed  on  the  29th  of  that  month 
webreJM  as  to  Henry  and  nihil  as  to  Benjamin  L. 

There  was  a  fhrther  suspension  of  proceedings  until  No- 
vember 80, 1885,  twelve  years  and  three  months,  when  a  new 
woire  faoiaa  was  issued  against  both  defendants,  but  was 
not  senred  on  Henxy  and  was  returned  nihU  as  to  Benjamin 
L.,  on  January  9th.  1888. 

On  the  14th  of  June,  1889,  on  the  basis  of  the  said  return 
of  solrv  feci  as  to  Henry  and  the  second  return  of  nihil  as  to 
Benjamin  L..  a  flat  was  entered  against  both  defendants* 
The  flat  was  set  aside  on  motion  and  the  defendants  allowed 
to  plead  to  the  Boire  faeias.  The  defendants  pleaded  nul 
iiel  reeordj  and  the  Statute  of  Limitations ;  also  that  the 
plaintiff,  by  reason  of  his  failure  to  follow  up  his  sci.fa.  of 
1873,  had  discontinued  the  proceedings  thereunder.  These 
pleas  were  demurred  to,  the  demurrer  sustained,  and  Judg- 
ment given  for  the  plaintiff,  fVoro  which  an  appeal  was 
taken  to  the  General  Term :  JTeZd, 

1.  That  as  the  aUa$  writ  of  8oi.  fa.  was  omitted  in  the  case  of 

Bei^amin  L.,  in  August,  1873,  there  was  a  discontinuance 
of  all  process  against  him. 

2.  If  a  second  return  of  nihil  had  been  had  upon  an  alios  woi. 

/h.,  and  a./la<  entered,  the  Judgment  would  have  died  out 
In  twelve  years  from  that  date.  ^ 

3.  As  Henry  B.  Otterback  was  served  with  a  aci.  fa.  in  Au- 

gust, 1873,  but  declined  to  appear  and  defend,  the  next 
step  should  have  been  simply  to  obtain  the  flat  or  order 
for  execution.  The  court  held,  that  the  aci.  fd.  as 
against  Henry,  stopped  short  with  the  return  of  scire /eci 
in  August,  1878. 

4.  This  Judgment  was  for  a  partnership  debt,  which  was 

strictly  Joint.  Section  827  of  the  Revised  Statutes  relat- 
ing  to  the  District  of  Columbia,  applies  to  an  orij^lnal 
action  only.  The  object  of  a  sc».  fd.  is  to  have  execution 
on  a  Judgment  already  rendered,  and  is  not  within  the 
purview  of  said  section  827.  The  rule  of  diligence  re- 
quired  that  the  plaintiff  should  go  on  and  have  his;!ai 
against  both  parties. 
6.  The  conclusion  on  the  whole  is,  that  the  proceeding  to 
enforce  this  Judgment  before  the  present  aoi.  fa.  was 
issued,  terminated  in  August,  1878,  more  than  twelve 
years  before ;  that  the  defendants'  pleas  were  good  in 
law,  and  the  Judgment  against  the  defendants  must  be 


At  Law.     No.  11,189.    Decided  March  14,  1892. 
Chibf  Justice  Bingham  and  Justices  Cox  and  Jambs  sitting. 


Messrs.  Walter  D.  Davidob  and  H.  O. 
Olauqhton  for  plaintiffs. 

Messrs.  Wbstbl  Willouohby  and  Hbnby 
E.  Davis  for  defendants. 

Mr.  Justice  Oox  delivered  the  opinion  of  the 
Oonrt: 

This  case  involves  sundry  questions  of  minor 
importance,  but  the  principal  and  important 
question  involved  may  be  presented  by  a  brief 
statement  of  facts. 

On  the  20th  of  January,  1862,  the  plaintiff, 
Orumbaug^h,  recovered  a  Judgment,  on  a  part- 
nership debt,  against  Henry  *B.  and  Benjamin 
Louis  Otterback  in  the  Circuit  Court  of  this 
District,  for  $10,000,  damages,  to  be  released  on 
payment  of  a  smaller  amount.  A  writ  of  JL  fa, 
was  issued  thereon  in  May,  which  was  returned 
nulla  bona^  to  October  Term,  1862. 

No  farther  step  was  taken  to  enforce  the  judg- 
ment until  August  26,  1873,  nearly  eleven  years 
after  the  return  of  the  Jl.  /a.,  when  a  scire  facia% 
was  issued  against  both  defendants,  which  was 
returned  on  the  29th  of  that  month,  scire  feci^ 
as  to  Henry,  and  nihil  as  to  Benjamin  L. 

A  further  suspension  of  proceedings  took 
place,  until  November  30,  1S85,  twelve  years, 
and  three  months  since  the  last  step,  when  a  new 
scire  facias  was  issued  against  both  defendants 
but  was  not  served  on  Henry  and  was  returned 
nihil  as  to  Benjamin  L.  on  January  9,  1836. 

On  the  14th  of  June,  1889,  nearly  three  years 
and  a  half  after  this,  on  the  basis  of  the  return 
of  scire  feci  as  to  Henry,  made  nearly  sixteen 
years  before,  and  the  second  return  of  nihil  as 
to  Benjamin,  made  after  an  interval  of  over 
twelve  years  between  that  and  the  first  return, 
aflat  was  entered  against  both  defendants. 

This,  however,  was  set  aside  on  motion  and 
the  defendants  allowed  to  plead  to  the  scire 
facias. 

Besides  the  plea  of  nul  Hel  record,  both  the  de- 
fendants pleaded  to  the  scire  facias,  in  substance, 
that  the  judgment  was  of  more  than  twelve 
years*  standing  when  the  present  writ  was  issued, 
and  that  the  plaintiff,  by  reason  of  his  failure  to 
follow  up  his  sci.fa.  of  1873,  had  discontinued 
the  proceedings  thereunder.  These  pleas  were 
demurred  to,  the  demurrer  sustained  and  judg- 
ment given  for  plaintiff,  from  which  an  appeal 
was  taken  to  this  court. 

The  language  of  the  Act  of  Assembly  of  1715, 
Ch.  23,  Sec.  6,  is : 

"No  bill,  bond,  judgment,  statute  merchant 
or  of  the  staple,  or  other  specialty  whatsoever, 
except  such  as  shall  be  taken  in  the  name  or  for 
the  use  of  our  Sovereign  Lord  the  King,  his 
heirs  and  successors,  shall  be  good  and  plead- 
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able  or  admitted  in  evidence  against  any  person 
or  persons  of  this  province,  after  the  principal 
debtor  and  creditor  have  both  been  dead  twelve 
years,  or  the  debtor  thing  in  action  above  twelve 
years  standing;  saving,  etc.,  etc. 

What  is  the  meaning  of  the  terms  **  twelve 
years  standing?"  At  first  blush  it  would  seem 
to  be  twelve  years  of  existence^  so  that  the  period 
should  be  counted  from  the  date  of  the  judge- 
ment And  such  was  the  holding  of  the  Court 
of  Appeals  of  Maryland  in  the  first  case  before 
them,  in  which  the  question  arose,  viz.,  Mulli- 
ken  V.  Duvall,  7  Gill  &  Johnson,  355,  decided  in 
1835,  in  which  the  court  held  that  although  a  ji, 
fa,  had  been  issued  and  levied  on  lands  and  so 
returned,  the  twelve  years  should  count  from 
the  date  of  the  judgment,  and  not  from  that  of 
the  return. 

But  in  the  case  of  Digges  v.  Eliason,  4  Cranch 
0.  0.,  619,  decided  in  the  same  year  as  the  last 
case,  the  Circuit  Court  of  the  District  construed 
the  statute  more  liberally,  and  held,  substan- 
tially, that  every  new  act  done  towards  the  exe- 
cution of  the  judgment,  gave  it  a  new  lease  of 
life,  and  that  the  "twelve  years  standing" 
should  be  counted  from  the  last  proceeding 
towards  the  enforcement  of  the  judgment,  and, 
in  that  case,  it  should  run  from  the  date  of  a^t 
rendered  on  it  within  twelve  years  before  the 
0ci.  fa.  by  which  that  suit  was  begun,  and  not 
from  the  original  judgment.  It  was  suggested 
that  a  party  might  be  diligently  pursuing  his 
remedies  aU  through  the  twelve  years — perhaps 
making  partial  collections  during  the  period — 
and  the  twelve  years  might  expire  in  the  midst 
of  his  efforts,  and  it  would  be  unjust  to  hold 
tiiat,  nnder  such  circumstances,  his  debt  had  be- 
come extinct.  The  twelve  years  standin^^  there- 
fore, ought  to  mean,  standing  without  any  effort 
to  collect  \ 

Tested  by  this  rule,  how  does  the  present  case 
stand? 

The  practice  in  scire  facias  is  thus  stated  in 
»  Tidd's  Practice,  p.  1038,  "where  the  sheriff  re- 
turns nihil,  the  plaintiff^  must  sue  out  a  second 
or  alias  writ  of  scire  facias,  commanding  the 
sheriff  as  before  he  was  commanded,  etc.,  and  if 
ux>on  this  second  writ  the  sheriff  also  return 
nihil  and  the  bail  or  defendants  do  not  appear, 
there  shall  be  judgment  against  them;  two  nihils 
being  deemed  equivalent  to  a  «c/re  feci.  It 
was  formerly  usual  to  sue  out  both  writs  of  scire 
facias  together,  making  the  teste  of  the  second 
as  if  the  first  had  been  actually  returned;  but 
now  there  is  a  rule  of  court  requiring  that  no 
writ  of  alias  scire  facias  shall  issue  until  the  first 
writ  be  returnable. 


Where  there  are  two  writs  of  scire /acios,  the 
second  should  be  tested  on  the  return  day^  or  by 
originalf  on  the  quartodie  post,  of  the  retfwm  of 
the  first,  except  in  error,  or  the  return  day  hap- 
pen on  Sunday." 

In  this  case,  it  appears  that  on  a  judgment 
rendered  on  the  20th  of  January,  1862,  against 
Henry  D.  Otterbackand  Benjamin  L.  Otter  back, 
in  which  a^.  fa.  had  been  issued,  and  returned 
n/ulla  bona  to  October  Term  1862,  afterwards  a 
scire  facias  was  issued  on  the  25th  of  August, 
1873,  nearly  twelve  years  after  the  judgment, 
and  nearty  eleven  years  after  the  fL  fa.  was 
returned  nulla  bona,  which  scire  facias  was  re- 
turned by  the  Marshal,  scire  feci  as  to  Henry, 
and  nihil  as  to  Benjamin  L.  on  the  29th  of  the 
same  month.  No  steps  were  taken  to  enforce 
the  judgment  until  November  30,  1885,  twelve 
years  and  three  months  after  the  return  afore- 
said, when  the  scire  facias  was  issued  against 
both  defendants,  was  not  served  on  H^nry  and 
was  returned  tiiMl  as  to  Bei^amin. 

The  only  object  of  a  scire  facias  on  judgment 
is  to  obtain  &fiat.  As  we  have  seen,  if  the  de- 
fendant is  not  found,  this  can  only  be  had  on 
two  returns  of  nihil  The  single  return  of  nihU^ 
therefore,  as  to  Benjamin  L.  was  ineffective  and 
inoperative  for  any  purpose.  The  scire  facias 
issued  in  November,  1885,  was  good  as  an  orig- 
inal scire  facias,  if  the  judgment  was  still  alive, 
but^  in  no  sense  can  it  be  considered  as  an  aliqa, 
because  it  was  issued  long  lifter  an  afios  could 
have  issued,  which,  as  we  have  seen,  must  have 
been  tested  as  of  the  return  day  of  the  originaL 
And,  besides,  it  does  not  purport  to  be  an  alios. 
It  cannot  be  connected  with  or  be  deemed  a  con- 
tinuation of  the  original,  and,  therefore,  the  re- 
turn of  nihil  in  August,  1873,  must  be  deemed 
the  last  proceeding  in  the  direction  of  enforcing 
the  judgment^  before  the  present  sci.  fa.  was 
issued,  more  than  twelve  years  afterwards,  twi- 
less  a  ftirther  contention  of  the  plaintiff  be  well 
founded,  which  I  now  proceed  to  consider. 

In  Evans'  Practice,  p.  104,  it  is  said:  "Con- 
nected with  the  subject  of  renewals  is  the  rather 
curious  subject  of  a  mode  of  evading  the  Statute 
of  Limitations,  which  the  English  judges  have 
suffered  to  grow  up,  and,  indeed,  fostered,  al- 
though it  palpably  amounts  to  a  judicial  repeal 
of  the  statute.  Nevertheless,  the  English  courts 
have  so  thoroughly  established  it  that  the  Court 
of  Appeals  of  this  State  have  felt  themselves 
bound  not  to  disturb  the  current  of  authority. 
We  allude  to  the  mode  of  evading  the  Statute  of 
Limitations  by  what  is  sometimes  called  entering 
a  writ  and  continuances,  to  save  the  statute. 
To  effect  this  object,  it  is  necessary,  in  the  first 
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instance,  to  issue  a  writ  and  procure  it  to  be  re- 
turned "not  served."  This  writ  must  be  issued 
before  the  statute  has  attached.  If  it  were  really 
followed  up  by  a  series  of  writs,  bona  fide  con- 
tinuing the  action,  it  would  be  a  fair  compliance 
with  the  statute.  But  the  English  courts  have 
decided  that  it  is  not  necessary  to  issue  any  more 
writs  until  it  is  convenient  to  have  one  served ;  but 
that  entries,  of  what  they  call  continuances,  that 
is,  entries  of  the  award  of  flcHUous  writs,  and  of 
the  &ct  that  the  sheriff  did  not  send  the  writ,  at 
the  proper  time,  may  be  made  out  at  any  time, 
connecting  the  two  real  writs  together.  It  is 
even  said  that  these  continuances  may  be  made 
out  in  the  attorney's  office. 

It  is  clear  that  this  absolutely  puts  an  end  to 
the  protection  of  the  statute." 

The  author  does  not  refer  to  any  case  in  which 
the  Oourt  of  Appeals  recognized  this  practice. 

Now,it  is  claimed  that  the  course  pursued  in  the 
present  case  is  that  which  is  approved  as  legal 
by  Evans.  This  is  to  say,  the  set.  /a.  issued  in 
1873  was  returned  nihil,  which  is  equivalent  to 
"not  served"  or  "not  to  be  found,"  as  to  Ben- 
jamin Louis  Otterback,  and  the  continuances 
may  be  entered  up  from  that  return  to  the  issue 
of  the  present  set,  fa.  in  1885  and  the  proceeding 
treated  as  a  pending  and  continuous  action. 

And  we  are  referred  to  the  case  of  Gk)rham  v. 
Shepherd,  6  Mackey,  696,  as  showing  that  the 
practice  outlined  by  Evans  has  been  sanctioned 
in  this  District. 

In  that  case,  however,  no  such  question  was 
made.  It  is  true  that  a  writ  was  issued  and  re- 
turned not  to  be  found,  and  sub  silentio,  an  alias 
was  issued  some  years  afterwards  without  hav- 
ing regularly  renewed  the  first  writ  from  term 
to  term  in  the  meantime.  But  the  defendant 
accepted  service  of  the  last  writ  and  then  raised 
the  single  question  whether  suit  could  be  brought 
at  all  against  a  nonresident,  and  whether  the 
original  writ  was  not  forbidden  by  section  767, 
Rev.  Stat.  D.  0.,  which  says: 

"  No  action  or  suit  shall  be  brought  in  the 
Supreme  Oourt  by  original  process  against  any 
person,  who  shaU  not  be  an  inhabitant  of,  or 
found  within,  the  District,  except  as  otherwise 
specially  provided." 

And  this  question  alone  was  decided  by  the 
court. 

And  it  is  remarkable  that  the  practice  in  ques- 
tion has  been  entirely  repudiated  by  the  Oourt 
of  Appeals  of  Maryland  in  the  case  of  Hazle- 
hurst  V.  Morris,  28  Md,,  67,  decided  in  1867.  That 
was  an  action  of  assumpsit;  a  writ  issued  to 
September  Term,  1862,  was  returned  tarde.  It 
was  not  renewed  to  the  next  term.    About  a 


year  after  the  first  writ,  a  second  was  issued  and 
returned  ^^summoned.^^  The  court  directed  the 
continuances  to  be  entered  up  as  if  there  had 
been  no  omission  to  renew  the  writs.  From 
this  the  defendant  appealed,  claiming  that  this 
omission  was  a  discontinuance.  After  referring 
to  certain  citations,  from  Tidd's  Practice,  the 
court  said  : 

"It  is  urged  by  the  appellees  that  the  pas- 
sages above  quoted  show  it  to  be  the  practice 
to  keep  alive  Judgments  by  the  issue  and  return 
of  one  fl,  fa,,  and  then  by  merely  entering  con- 
tinuances upon  the  record,  without  renewing 
the  executions,  and  that  the  same  practice 
prevails  as  to  suits.  We  know  of  no  such  prac- 
tice in  this  State,  as  applicable  either  to  suits  or 
executions,  and  are  of  opinion  that  this  court 
announced  the  only  practice  when  it  stated  that 
a  Judgment  might  be  kept  alive  for  an  indefi- 
nite time  by  issuing  a  fi.  fa.  and  having  it  re- 
turned, and  then  regula/rly  renevnng  it  from  term 
to  term.^^ 

After  referring  to  an  unreported  case,  Deu- 
nison,  administrator,  v.  TruU,  they  add: 

"So  fiir  from  that  case  sustaining  the  views 
of  the  appellees,  it  shows  the  practice  to  have 
been  exactly  the  reverse  of  that  contended  for 
by  them.  We  do  not  find  any  authority  for 
such  practice,  but  are  of  opinion  that  such,  an 
one  ought  not  be  tolerated.  Plaintiff  might  lie 
by  for  years  and  then  bring  the  defendants  into 
court,  after  their  witnesses  were  dead  or  their 
proofs  lost  or  destroyed,  and  obtain  Judgments 
against  them  upon  claims  not  founded  in  Jus- 
tice ;  and  the  practice  be  thus  used  as  a  means 
of  injustice  and  oppression.  This  court  could 
not  sanction  a  practice  so  draught  with  mischief^ 
unless  it  were  so  long  and  so  clearly  established 
as  to  have  the  force  of  positive  law.  Where  a 
party  institutes  a  suit  and  the  summons  proves 
ineffectual  to  bring  the  defendant  into  court 
and  is  returned  by  the  sheriff,  in  order  to  keep 
the  suit  alive,  the  summons  must  be  regularly 
reneuyedfrom  term  to  term  until  the  defendant  is 
taken.  The  omission  to  renew  it  operates  as 
I  a  discontinuance  of  the  action.  There  is,  there-. 
;  fore,  error  in  the  order  of  the  court  below." 

Though  Evans'  Practice  and  the  decision  in 
I  question  differ,  they  may  both  be  said  to  be  au- 
thority for  the  proposition  that  the  practice  in 
I  question  is  not  be  extended  to  any  class  of  cases 
I  in  which  there  is  no  precedent  for  it. 
I     If  I  may  be  allowed  a  brief  digression  here,  I 
would  say,  that  an  expression  in  the  opinion  of 
the  court  in  Beveridge  v.  Thompson  was  prob- 
ably too  broad. 

After  discussing  the  English  practice  of  having 


Digitized  by 


Google 


Vol.  XX 


THE  WASHINGTON  LAW  REPORTER. 


U1 


Aft.  fa,  returned,  and  after wkrd  entering  np  the 
continnances  at  any  time,  the  opinion,  says : 
*'  This  condition  of  the  common  law  obtained 


as  against  Benjamin  L.  If  a  second  retam  of  nihU 
had  been  had  and  aflat  entered,  the  judgment 
would  have  died  oat  in  twelve  years  from  that 


in  the  State  of  Maryland,  and  was  derived  from  date.    And  yet  the  argument  for  the  plaintiff 


Maryland  by  us,  qualified,  however,  by  the  Act 
of  Assembly  in  question." 

The  case  of  Hazlehurst  v.  Morris  denies  that 
such  practice  exists  in  Maryland,  and  on  re- 
ferring to  Evan's  Practice  I  find  that  he  states, 
page  55: 

**  The  English  mode  is  to  issue  one  execution, 
procure  it  to  be  returned  and  filed,  and  after- 
wards continue  it  to  the  time  when  a  real  exe- 
cution is  wanted,,  by  fictitious  entries  on  the 
record,  which  are  not  made  until  they  are  re- 
quired to  be  used.  The  Maryland  mode  is  to 
renew  the  execution  every  courts  by  an  order  to 
the  clerk  to  issue  execution  "to  We." 

The  expression  used  in  the  case  of  Thompson 
V.  Beveridge,  however,  had  no  bearing  on  the 
result  of  the  case,  because  the  plaintiff  had  de- 
layed his  proceedings  until  the  Judgment  was  no 
longer  good  and  pleadable,  and  the  entering  up 
of  continuances  could  do  him  no  good. 

To  resume :  There  is  really,  then,  no  satisfac- 
tory authority  for  the  practice  in  question,  even 
in  regard  to  original  writs,  either  in  Maryland 
or  the  District  of  Columbia. 

How  is  it  with  regard  to  writs  of  scire  fadas't 
It  is  very  clear  that  no  such  practice  ever  could 
have  existed  as  to  such  proceeding,  at  common 
law,  for  the  simple  reason  that  there  was  no 
necessity  for  it  The  Statute  of  Limitations  of 
James  first  did  not  apply  to  judgments  or  other 
specialties.  They  never  became  extinct.  A  scL 
/a.  could  be  issued  on  a  judgment  at  any  time, 
except  that  after  ten  years  fh>m  the  date  of 
judgment,  a  motion  had  to  be  made  for  it,  with  an 
affidavit  that  it  had  not  been  paid,  and  after 
fifteen  years,  a  rule  nisi  had  to  issue  first.  There 
was  no  necessity  for  issuing  a  aei.  /cl,  or  bringing 
an  action  of  debt,  to  save  the  bar  of  a  statute. 
And  therefore  there  is  no  trace  of  such  a  prac- 
tice, involving  the  entry  of  continuances,  as  in 
the  case  of  original  process,  designed  to  evade 
the  statute,  as  far  as  we  are  informed.  The 
practice  described  by  Tidd,  as  to  oiiginal  process, 
was  only  supposed  to  exist  in  Maryland  as  a 
part  of  the  conmion  law.  Any  such  practice  in 
reference  to  scire  facias  was  certainly  not  so  de- 
rived. If  it  ever  existed* in  Maryland,  it  was  in- 
digenous to  that  State,  but  we  know  of  no  pre- 
cedent for  it  in  that  State  or  this  District.  As  we 
have  already  seen,  the  only  continuance  possible 
in  the  case  of  a  return  of  nihil  to  a  sd.  fa.  is  an 
alias  writ.  And  as  that  was  omitted  in  this  case 
there  was  simply  a  discontinuance  of  all  process 


gives  more  effect,  in  the  way  of  continuing  the 
life  of  the  judgment^  to  a  mere  return  of  nihil 
than  to  a  judgment  of  flat,  which  seems  alto- 
gether unreasonable.  The  date  of  the  last  pro- 
ceeding to  enforce  the  judgment  against  him 
must  be  considered  to  be  the  date  of  the  return 
of  nihil  as  to  him,  Aug.  29, 1873,  which  was  more 
than  twelve  years  before  the  present  act,  fa.  was 
issued,  and  therefore,  as  to  him,  the  judgment 
was  then  no  longer  good  or  pleadable  and  his 
plea  must  be  adjudged  good,  and  the  demurrer 
to  it  overruled. 

The  next  question  relates  to  the  position  of 
Henry  B.  Otterback. 

It  is  claimed  that,  at  least  in  his  case,  there 
was  a  pending  cause  all  the  way  up  to  the  issue 
of  the  sci,  fa,  in  November,  1886. 

The  nature  of  the  writ  of  scire  fa/iias  is  thus 
described  in  Foster  on  Scire  Facias,  pp.  11, 13 : 

••In  all  cases  where  the  writ  of  scii  fa,  is  re- 
quired, either  to  revive  a  previous  judgment 
above  a  year  old,  or  where  a  person  has  become 
interested  in  the  suit,  who  was  not  a  party  to 
the  judgment,  it  is  a  judicial  tority  to  warn  the 
defendant  to  plead  any  matter  in  bar  of  the 
execution  ;  and  in  these  cases  it  is  only  a  qtiasi 
oontinuanoe  of  the  former  writ,  brought  merely 
to  revive  the  former  judgment,  and  is  then 
properly  called  a  writ  of  eocecution.^^  Again, 
"the  writ  in  all  cases  is  in  the  natvre  of  an 
action,  because  the  defendant  may  plead  to  it ; 
for  whenever  the  defendant  may  plead  to  any 
writ,  whether  original  or  judicial,  it  is  in  law  an 
action ;  and  although  to  revive  an  action  it  is  a 
judicial  writ  to  continue  the  effect  of,  and  have 
execution  of,  the  former  judgment,  yet  it  is  in 
the  nature  of  an  action,  because  the  defendant 
may  plead  any  matter  in  bar  of  the  execution 
upon  the  first  judgment." 

It  is,  then,  both  an  execution  and  in  the  nature 
of  an  action.  And  the  only  reason  for  the  latter 
branch  of  the  proposition,  as  stated  both  in 
Foster  and  other  works  is,  that  the  defendant 
may  plead  to  it 

If,  in  this  case,  Henry  Otterback  had  appeared 
and  pleaded,  an  issue  would  have  been  joined, 
and  there  would  have  been  a  pending  cause 
which  would  have  been  calendared  and  contin- 
ued from  term  to  term  until  tried,  and  the  de- 
fendant could  only  have  rid  himself  of  it  by  a 
trial. 

But  when  the  defendant,  though  duly  sum- 
moned, declined  to  appear  and  defend,  there 
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no  issae  Joined,  nothing  to  calendar  for 
trial  or  continuanoe.  The  next  step  in  the  pro- 
ceeding ¥^  simply  to  obtain  the  fiat  or  order 
for  execution . 

There  was  no  occasion  for  delaying  this  longer 
than  to  obtain  a  second  return  of  nihil  as  to 
Benjamin  L. 

Even  in  the  case  of  original  writs,  there  is  no 
such  practice  as  entering  up  continuances  from 
term  to  term,  where  the  defendant,  being  duly 
summoned,  has  defaulted  and  the  plaintiff  is 
entitled  to  take  judgment.  In  such  case  the 
process  is  executed  and  satisfied,  and  there  is 
no  occasion  for  renewals  or  continuances.  So  as 
to  a  scire  fa4na8  which  has  been  served  and  is 
not  defended. 

The  act  fa.  has  ceased  to  perform  the  ftinctions 
or  answer  the  purposes  of  an  actum  and  remained 
an  execution,  pure  and  simple,  and,  it  would 
seem,  ought  to  have  the  same  effect  as  the  issue 
of  a  Jl,  /a.,  not  followed  up  by  any  ftirther  pro- 
ceeding. We  have  not  been  referred  to  a  single 
case,  English  or  American,  which  countenances 
the  idea  that,  under  such  circumstances  the  set. 
/a.  is  to  be  considered  a  running  or  continuing 
action,  to  have  the  same  effect  as  if  writs  had 
been  constantly  renewed  up  to  the  issue  of  the 
present  set.  fa. 

On  the  contrary,  in  the  case  of  Vauderheyden 
V.  Gku-dener,  9  Johnson's  R.,  p.  79,  it  was  held, 
that  where  a  sci./o.  was  issued  and  returned  in 
November,  1808,  scire  fed,  but  a  fiat  was  not  had 
until  the  13th  day  of  May,  1811,  the^e  must  be 
struck  out  because  the  omission  to  enter  it 
promptly  after  the  return  of  the  fi.  fa.  was  a 
discontinuance.    The  court  said : 

'*  If  the  plaintiff  who  sues  out  a  scL  fa.  to  re- 
vive a  judgment  does  not  proceed  upon  it  within 
a  year  and  a  day,  it  is  a  discontmuanoe  of  it  and 
the  plaintiff  must  commence  by  scire  facias  de 
novo.^^    *    *    * 

"  This  cause  comes  within  the  rule,  for  between 
the  entry  of  deDEiult  and  entry  of  judgment  there 
was  an  interval  of  two  years  and  five  months, 
and  any  other  view  taken  by  the  court  would 
really  operate  as  a  judicial  repeal  of  the  Act  of 
Limitation  of  Maryland." 

The  last  proceeding  to  enforce  this  judgment 
before  the  sci.  fa.  of  1873,  was  the  return  of  the 
fi.  fa.  to  October  Term,  1862.  According  to  the 
rule  laid  down  in  Digges  v.  Eliason,  the  judg- 
ment would  cease  to  be  good  and  pleadable  in 
October,  1874,  but  for  the  sci.  fa.  of  August,  1873. 
If  that  had  been  defended,  and  the  controversy 
bad  lasted  for  several  years,  it  might  be  reason- 
able enbugh  to  hold  that  it  was  a  continuing 


proceeding  to  enforce  the  judgment,  up  to  its 
close. 

But  to  hold  that  a  mere  return  of  service  to 
a  aci.  fa.,  with  a  suspension  of  further  proceed- 
ings, constitutes  a  pending  action  of  indefinite 
duration  would  make  the  Act  of  Limitations  a 
mere  nullity. 

No  other  claims  than  specialties  expire  of 
themselves,  but  the  statute  merely  bars  the 
remedy  upon  them,  by  action,  if  the  defendant 
choose  to  insist  on  it. 

But  as  to  judgments  and  other  specialties,  the 
Maryland  statute  introduces  a  new  feature  by 
extinguishing  the  cause  of  action  itself  after  it 
has  been  standing  twelve  years.  It  is  a  very 
liberal  interpretation  of  the  statute  to  make  the 
limitation  count  from  the  last  proceeding  taken 
to  enforce  the  judgment  According  to  this,  if 
two  nihils  had  been  returned  as  to  Benjamin, 
and  the  plaintiff  had  taken  his  fiat  in  1873,  his 
judgment  would  have  been  good  for  twelve 
years  from  that  date  only. 

But,  according  to  the  argument  for  the  plain- 
tiff, if  he  is  able  to  ask  B,fiat,  but  chooses  not  to 
do  it,  or  to  take  any  oth^r  step  whatever,  his 
omission  to  take  a  fiat  is  more  efficacious  in  pro- 
longing the  life  of  the  judgment  than  the^t 
itself.  He  has  initiated  a  self-perpetuating  pro- 
ceeding, and  the  judgment  never  can  be  stand- 
ing for  any  time  after  it,  because  it  has  no 
termination.  So  that,  by  the  election  of  the 
plaintiff  not  to  take  his  fiat  when  he  might  do 
so,  he  gives  his  judgment  a  vitality  of  indefinite 
duration  and  makes  the  statute  a  dead  letter. 

We  do  not  think  that  this  claim  is  maintain 
able  on  principle  or  authority,  but  hold  that  the 
sci.  fa.,  as  against  Henry,  must  be  held  to  have 
stopx>ed  short  with  the  return  of  scire  feci  in 
1873. 

Another  question  is  presented.  This  judg- 
ment was  for  a  partnership  debt,  which,  at  that 
time,  was  strictly  Joint.  On  a  joint  judgment, 
where  the  debt  is  joint,  and  not  joint  and  sev- 
eral, the  sci.  fa.  is  joint  and  must  follow  the 
judgment    Foster  on  Scire  Facias,  pp.  20,  21. 

And  in  such  case,  if  a  plaintiff  voluntarily  dis- 
continues or  abates  as  to  one,  the  rule  seems  to 
be  that  it  is  a  discontinuance  as  to  all. 

The  rule  of  the  common  law  was  that  in  a  joint 
action,  if  one  defendant  is  not  served,  the  plain- 
tiff must  exhaust  his  process  against  that  one 
before  he  can  ask  judgment  against  the  others. 
And  hence  it  was  held  by  the  Supreme  Court 
of  the  United  States  in  Barton  v.  Petit  &  Bay- 
ard, 7  Oranch,  194,  that  in  an  action  of  debt  on 
a  judgment  against  two,  where  it  appeared  that 
the  plaintiff  had  abated  as  to  one,  and  obtained 
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judgment  on  verdict  against  the  other,  the  de- 
fendant moved  in  arrest^  without  success,  the 
Judgment  must  be  reversed. 

So,  in  Coleman  v.  Edwards,  2  Bibb.,  5$^,  and 
Williams  v.  Fowler,  37  B.  Monroe,  47,  it  was  held 
that  a  discontinuance  as  to  one  of  two  defend- 
ants, to  a  8ci.  /a.,  was  a  discontinuance  as  to  the 
other. 

In  answer  to  this,  it  is  said,  that  under  section 
827,  Revised  Statutes  D.  0.,  the  plaintifif  may 
elect  to  sue  all  or  any  of  joint  obligors. 

It  is  obvious,  however,  that  this  applies  to  the 
original  action  only. 

"  Where  money  ia  payable  by  two  or  more  per- 
sons, etc.,  one  action  may  be  sustained  and 
judgmeiU  recovered  against  all  or  any  of  the 
parties,  etc.'' 

The  object  of  the  act,  fa,  is  to  have  execution 
on  a  judgment  already  recovered,  and  we  do 
not  think  it  is  within  the  purview  of  this 
section. 

The  plaintiff  alleges,  as  an  excuse  for  not  pro- 
ceeding to  ^t  against  Benjamin  L.  Otterback, 
that  he  had  a  right  to  wait  until  personal  service 
could  be  had  upon  him,  so  that  the  flat  would 
be  binding  on  him  in  any  other  jurisdiction. 

If  this  is  not  a  far-fetched  excuse  devised  by 
the  ingenuity  of  counsel,  it  is,  at  least,  one  of 
which  the  common  law  takes  no  note;  and 
moreover,  it  does  not  seem  to  be  founded  on 
any  good  reason.  There  was  no  necessity  to 
suspend  proceedings  until  Benjamin  L.  could 
be  found.  The  rule  of  diligence  required  that 
the  plaintiff  should  go  on  and  have  his  fiat 
against  both  parties  and  then,  at  any  time 
within  twelve  years  thereafter  he  might  issue  a 
new  sci.  fa^  and  have  it  served  personally  if 
the  defendants  could  be  found.  There  was  no 
necessity  to  suspend  proceedings  in  order  to  se- 
cure personal  service. 

The  conclusion,  on  the  whole  is,  that  the  pro- 
ceeding to  enforce  this  judgment  before  the 
present  sci. /a.  was  issued,  terminated  in  August 
1873,  more  than  twelve  years  before ;  that  the 
defendant's  pleas  were  good  in  law,  and  the 
Judgment  againgt  the  defendants  must  be  reversed. 


Where  one  of  two  makers  of  a  promissory 
note  signs  it  as  surety  for  the  other,  an  agree- 
ment between  the  holder  and  the  principal 
maker  to  extend  the  time  of  payment  discharges 
the  surety,  if  made  without  his  consent,  and 
such  discharge  of  the  surety  without  the  con 
sent  of  the  indorser  discharges  the  indorser 
also.  Bank  of  Uniontown  v.  Mackey,  140  U.  S, 
890;  86  L.  ed.,  416;  11  Sup.  Ot  Bep.,  844. 


Supreme  Court  of  the  District  of  Columbia. 

In  General  Term. 


JOHN  H.  FLAGG 

V. 

GEORGE  E.  KIRK. 

1.  George  R.  Kirk  gave  his  note  of  $1,000  to  Samuel  Strong, 

without  consideration,  to  enable  Strong  to  raiae  money 
upon  it.  Strong  endorsed  the  note  to  Benjamin  F. 
Butler,  for  value.  Butler  brought  suit  upon  the  note 
against  Kirk  and  Strong,  in  the  name  of  John  H.  Flagg, 
by  the  latter's  consent,  and  obtained  Jud;;ment.  After- 
wards Butler  assigned  the  judgment  to  Strong  on  settle- 
ment. To  a  Bcirt  faeiaa  to  revive  said  judgment,  Kirk 
pleaded  substantially  the  facts  above  stated.  Held ;  that 
the  assignment  of  the  judgment  to  Strong  was  a  satisOtc- 
tionofit. 

2.  The  jury  having  found  a  verdict  for  the  plaintiff,  the 

defendant  Kirk  moved  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  evidence.  A  new  trial 
is  ordered. 

At  Law.   No.  22,496.    Decided  February  8, 1892. 

The  Chief  Justicb  and  Justices  Cox  and  Jambs  sitting. 

Mr.  F.  T.  Browning  for  plaintiff. 

Messrs.  H.  O.  &R.  Clauqhton  for  defendant. 

Mr.  Justice  Oox  delivered  the  opinion  of  the 
court: 

This  was  a  scire  facias  issaed  to  revive  a  judg- 
ment recovered  against  Qeorge  E.  Kirk  and 
Samuel  Strong.  The  defendant  Kirk,  by  his  at- 
torney, pleaded  as  follows : 

Ist.  That  the  said  judgment,  before  the  issu- 
ing out  of  the  said  writ  of  scire  fa^das  had  been 
transferred  to  the  use  of  the  said  Samuel  Strong, 
and  that  the  said  writ  was  sued  out  against  the 
said  Kirk,  for  the  use  of  the  said  Strong,  and 
that  the  said  judgment  was  obtained  upon  a 
cause  of  action  in  and  upon  which  the  said 
Strong  was  primarily  liable  and  in  respect  to 
which  the  said  Strong  has  no  cause  of  action  of 
any  kind  against  the  said  Kirk. 

2d.  That  before  the  suing  out  of  the  said  writ, 
the  principal,  interest,  and  costs  therein  men- 
tioned, had  been  paid  by  the  said  Strong,  there 
being  a  judgment  against  him  for  the  same  in 
this  said  action,  which  said  payment  was  a  satis- 
faction and  discharge  of  the  said  judgment. 

On  the  trial  there  were  only  two  exceptions 
taken.  There  was  a  verdict  for  the  plaintiff, 
and  there  was  a  motion  for  a  new  trial  on  the 
g^und,  first,  that  the  verdict  is  contrary  to  the 
evidence;  second,  that  the  evidence  was  insuffi- 
cient in  law  to  sustain  the  verdict;  and,  third, 
that  at  the  trial  the  court  erred  in  its  rulings 
upon  questions  of  law,  which  are  enumerated 
in  the  bill  of  exceptions. 

The  evidence  on  the  part  of  the  defendant 
shows  that  the  note  on  which  the  judgment  WM 
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rendered  was'exeonted  by  Kirk  to  Strong,  with- 
oat  any  consideration,  to  raise  money  npon; 
that  Strong  raised  the  money  npon  it  by  trans- 
ferring it  to  Qeneral  Bntler  for  value,  and  that 
Strong  applied  it  entirely  to  his  own  use.  After- 
wards, General  Butler  brought  suit  upon  the 
note  in  the  name  of  Flagg,  by  the  latter's  con- 
sent, as  it  was  disagreeable  for  him  to  appear 
as  plaintiff,  perhaps.  One  witness  testified  that 
Flagg  admitted  that  he  had  no  interest  in  it, 
but  that  he  had  allowed  General  Butler,  for  his 
convenience,  to  use  his  name  in  bringing  suit 
upon  it.  Under  that  condition  of  things,  judg- 
ment was  recovered  against  Kirk  as  maker,  and 
Strong  as  indorsers.  Afterwards,  a  settlement 
took  plaoe,as  everybody  knows,between  General 
Butler  and  Strong,  which  resulted  in  the  assign- 
mentof  a  portion  of  Strong's  claim  against  the 
District  of  (Columbia  to  General  Butler,  and,  in 
that  settlement,  this  Judgment  and  sundry  other 
securities  that  General  Butler  had  were  reas- 
signed to  Strong,  and  Strong's  receipt  for  them 
is  produced  as  follows : 

"  Received  of  Benj.  F.  Butler,  in  settlement 
made  April  3,  1885,  the  following  papers :  Deed 
dated  December  13, 1884,  of  certain  lands  in  Vir- 
ginia;" *^  also  a  like  deed  "  of  some  other  lands; 
**also  an  asBtgnment  of  the  Eirk  judgment  from 
John  H.  Flagg J*^  That  is  to  say.  General  Butler 
had  obtained  this  Judgment  through  Flagg  and 
assigned  it  to  Samuel  Strong,  who  was,  aocord- 
ing  to  Mr.  Kirk's  testimony,  the  principal 
debtor. 

Now,  at  the  request,  however,  of  Samuel 
Strong,  the  reassignment  was  not  made  to  him, 
but  to  his  brother  Robert.  Robert  was  put  upon 
the  stand,  and  he  says  that  he  paid  nothing  for 
the  assignment  fh>m  Flagg  to  him  ;  that  he  had 
no  interest  in  it  at  all ;  that  his  brother  told  him 
that  he  had  caused  the  assignment  to  be  made 
to  him,  and  that  his  brother  afterwards  requested 
him  to  bring  suit  on  the  Judgment  against  Kirk, 
but  he  refused  to  do  it  as  he  did  not  want  to  be 
involved  in  a  law  suit,  as  he  had  no  interest  in 
it,  and  at  his  brother's  request,  reassigned  the 
Judgment  to  Mr.  Flagg.  Now,  this  evidence  is 
not  contradicted,  and  it  shows  that  Samuel 
Strong  obtained  this  note  for  tlie  purpose  of 
raising  money  on  it,  and  that  he  raised  the 
money  from  General  Butler;  Samuel  Strong 
was  the  principal  debtor,  and  when  it  was  reas- 
signed to  him  that  was  a  8aiitfaction  of  U.  How 
the  Jury  could  have  found  for  the  plaintiff  we 
cannot  understand.  The  court  gave  a  very 
proper  instruction,  which  was,  that  "  if  they 
believe  from  the  evidence  that  Butler  was  the 
real  and  beneficial  plaintiff,  and  that  Flagg  was 


only  the  nominal  plaintiff;  and  if  they  ftirther 
believe  from  the  evidence  that,  on  a  settlement 
between  Butler  and  Strong,  the  Judgment  now 
in  controversy  had  been  satisfied  to  Bntler, 
they  must  find  for  the  defendant."  Notwith- 
standing, the  Jury  found  for  the  plaintiff.  It 
was  a  very  plain  case  of  a  finding  against  the 
evidence,  against  the  whole  of  the  evidence,  as 
there  was  nothing  to  contradict  the  evidence 
on  the  points  mentioned.  Butler  reassigned 
the  note  to  Robert  Strong,  who  put  it  out  again 
to  Flagg  who  had  no  interest  in  it  Samuel 
Strong  was  the  principal  debtor,  and  as  I  have 
said,  the  Judgment  was  satisfied  when  it  was  re- 
assigned to  him. 

We  therefore  order  a  new  trial. 


Master  and  Sbbvant— DBPBcmvB  Appu- 

ANOBB— EVIDBNOE    OP    PEIOB    ACCIDBNTB.— In 

an  action  against  a  railroad  company  by  a  mem- 
ber of  a  switching  gang  for  personal  injuries, 
where  defendant  admits  that  the  injuries  were 
caused  by  the  overlappinjic  of  the  dead- woods  of 
two  cars  of  unequal  height,  which  plaintiff  was 
coupling,  and  interposes  the  sole  defense  that 
plaintiff  had  assumed  such  risk,  plaintiff  cannot 
show  that  similar  accidents  have  happened  on 
the  road  before.  It  is  the  general  rule  that 
proof  of  similar  accidents  is  not  admissible  in 
evidence.  This  rule  has  exceptions,  it  is  true. 
In  Pomfr^y  v.  Village  of  Saratoga  Springs,  104 
N.  Y.,  468,  a  witness  who  was  testifying  as  to  the 
condition  of  the  sidewalk  at  the  time  of  the 
injury  which  was  the  subject  of  the  action,  was 
permitted  to  testify  that  he  had  fallen  there 
himself,  and  it  was  held  to  be  competent  be- 
cause it  tended  to  show  how  he  came  to  know 
the  condition  of  the  sidewalk.  It  has  been  held 
that  such  evidence  is  competent  in  a  class  of 
cases  where  it  is  important  to  show  that  the  de- 
fendant had  notice  or  was  warned  ot  the  danger- 
ous character  of  municipal  sidewalks,  or  of  the 
inadequacy  of  facilities  provided  for  the  passage 
of  passengers  to  and  fVom  trains  over  the  com- 
pany's premises.  Gillrie  v.  Oity  of  Lockport,  122 
N.  Y.,  403,  and  oases  cited ;  Brady  v.  Railway  Co., 
127  Id.,  46.  But  the  exceptions  to  the  rule  have 
not  been  and  should  not  be  so  far  extended  as  to 
permit  such  testimony  in  a  case  where  it  can  have 
no  bearing  whatever  on  the  issues,  otherwise  the 
general  rule  which  is  well  grounded  would  be 
overthrown.  In  the  case  before  us  it  did  not 
tend  in  any  degree  whatever  to  the  establish- 
ment or  support  of  plaintiff's  cause  of  action  to 
show  that  the  defendant  had  knowledge  of  the 
dangers  incident  to  the  coupling  of  cars  such  as 
those  which  were  the  occasion  of  plaintiff's  in- 
jury.—Second  Division,  Dea  22,  1881.  Dye  v. 
Delaware^  L.dtW.B.  Co.   Opinion  by  Parker,  J. 
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Oontraot  'Without  Consideration. 


In  Morgan  v.  Hodges,  decided  by  the  Supreme 
Court  of  Michigan  in  December,  1891,  it  was  held 
that  an  agreement  between  a  bona  fide  purchaser 
of  stolen  property  and  its  owner,  whereby  said 
purchaser  is  permitted  to  retain,  or  released  flrom 
all  liability  with  regard  to  a  portion  of  such 
property  if  he  will  return  the  remainder,  is  void 
for  want  of  consideration,  though  executed. 
The  following  are  the  opinions: 

Qrant,  J. — "  This  is  an  action  of  trover  to  re- 
cover the  value  of  a  horse.  In  November, 
1888,  defendants  purchased  two  horses,  harness, 
baggy,  robes  and  whip  of  one  Seaman.  Seaman 
had  hired  one  of  the  horses,  harness,  and  the 
other  proi>erty  from  plaintiff,  at  Traverse  City, 
to  drive  to  Frankfort.  He  drove  them  to  Grand 
Rapids  and  sold  them  to  the  defendants.  De- 
fendants had  known  Seaman,  and  had  no  occsr 
sion  to  doubt  his  statement  that  he  owned  the 
property.  No  question  is  raised  of  the  good 
fiuth  of  the  defendants.  In  the  following  March 
plaintiff  traced  his  property  into  the  possession 
of  the  defendants.  They  had  sold  the  horses  but 
still  had  the  other  property.  The  defendants 
pleaded  the  general  issue,  and  gave  notice  of  a 
settlement.  The  only  question  arises  upon 
this  settlement.  The  settlement  was  denied 
by  the  plaintiff,  but  to  properly  present  the 
question  the  testimony  of  the  defendants  alone 
is  material.  Plaintiff,  who  was  a  stranger  to 
defendants,  went  to  their  stable,  and,  Frank  E. 
Hodges  there,  informed  him  of  the  loss  of  this 
property,  and  asked  if  they  had  bought  such 
property  of  Mr.  Seaman.  Mr.  Hodges  informed 
him  that  they  had  bought  two  horses,  ^harness, 
^URKJi  ^^^  robes  of -Mr.  Seaman ;  that  they  had 
sold  the  horses,  and  that  the  other  property  was 
hi  his  brother's  bam.  Mr.  Hodges  went  with 
plaintiff  to  see  th^  property.  Plaintiff  recog- 
nized it  as  his.  Plaintiff  and  Frank  went  back 
to  defendant's  bam  and  found  defendant  Chester 
there.  Frank  introduced  plaintiff  to  his  brother, 
and  told  him  of  his  claim.  A  conversation  en- 
sued between  them,  in  which  plaintiff  stated  how 
Hr.  Seaman  obtained  the  property,  and  Mr. 
Hodges  stated  how  they  came  in  i>osses8ion  of 
it,  and  what  they  had  done  with  it  Mr.  Hodges 
testifies  that  plaintiff  then  said :  *  If  you  will 
return  me  the  buggy,  robe,  harness  and  things, 
I  will  let  the  horses  go,  and  we  will  call  it 
square.  You  got  them  in  good  faith.'  To  which 
Mi.  Hodges  replied,  *  All  right,'  and  immedi- 
ately telephoned  to  his  employees  at  the  other 
bam  to  let  plaintiff  have  the  property.    He  took 


the  property  away,  and  subsequently  brought 
this  suit. 

It  is  urged  on  behalf  of  plaintiff  that,  even  it 
this  arrangement  were  made,  it  was  void  for 
want  of  consideration,  because  there  was  noth- 
ing in  dispute,  and  no  controversy  had  arisen. 
The  learned  circuit  judge  instructed  the  jury 
that,  if  this  were  so,  and  if  the  defendants  con- 
ceded at  the  outset  that  the  property  belong^ 
to  the  plaintiff;  then  there  was  no  consideration 
for  the  settlement,  and  plaintiff  must  recover; 
but,'  if  the  defendants  did  not  concede  that  the 
plaintiff  was  the  owner,  and  before  any  deter- 
mination was  reached  upon  this  point— viz., 
whether  the  property  should  be  surrendered  or 
or  not — plaintiff  made  the  offer  above  given  as 
a  settlement  of  the  matter  that  would  be  bind- 
ing upon  the  parties.  This  instraction  was 
correct  if  the  fiEkcts  were  sufficient  to  warrant  it. 
Under  the  defendants'  evidence  plaintiff  had 
made  no  demand  for  the  unconditional  surren- 
der of  his  property.  The  horses  were  not  very 
valuable.  He  might  well  think  it  wise  to  gain 
possession  of  the  remainder  of  his  property 
without  litigation  or  trouble.  No  misrepresen- 
tations were  made  to  him  by  the  defendants, 
nor  any  fact  concealed  from  him.-  They  had  not 
offered  to  surrender  the  property  prior  to  the 
offer  made  by  him.  They  said  nothing  which 
can  be  construed  into  a  recognition  of  plain- 
tiff's title.  Their  silence  upon  this  point  can- 
not, under  the  circumstances,  be  legally  con- 
strued as  a  recognition  by  them  of  plaintiff's 
title.  The  law  favors  settlements  of  this  char- 
acter (Bish.  Oont,  67).  I  do  not  think  it  was  the 
province  of  the  court  to  decide  that  there  was 
no  valid  agreement  under  these  circumstances. 
The  question  was  properly  submitted  to  the 
jury.    Judgment  should  be  affirmed.^ ^ 

Morse,  J.,  concurred  with  Grant,  J. 

Long,  J.— **I  think  the  court  below  was  in 
error  in  his  charge,  as  it  appears  that  the  de- 
fendants only  did  that,  in  surrendering  the 
property,  which  in  law  they  were  compelled  to 
do,  and  therefore  there  was  no  consideration 
for  the  promise  on  the  part  of  the  plaintiff  not 
to  reclaim  the  horse.  Judgment  must  be  re- 
versed, with  costs,  and  a  new  trial  ordered.^^ 

Champlin,  0.  J.,  and  McGrath,  J.,  concurred 
with  Long,  J. 

The  signature  of  the  payee  to  an  assignment 
written  out  on  the  back  of  a  negotiable  note 
makes  him  liable  as  an  ordinary  indorser. 
Maine  Trust  and  Bkg.  Co.  v.  Butler,  12  L.  R. 
A.,  370;  45  Minn.,  506;  32  Oent.  L.^.,  430;  4  Bkg. 
L.  J.,  292;  48  N.  W.,  838. 
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A  SLEEPiNQ-CAB  Company  is  liable  for  the  mis- 
take of  its  servants  in  awakening  passengers  in 
its  car,  and  causing  them  to  get  o£f  at  a  water 
tank  half  a  mile  fh^m  the  depot,  in  the  dark  and 
rain,  where  they  were  left  by  the  train,  when 
the  consequent  exposure  resulted  in  serious 
damage  to  them.  Pullman  Palace  Car  Co.  v. 
Smith,  79  Tex.,  468;  14  S.  W.,  993. 

€e%al  Notices. 


Rule  of  Court. 

Rux^20.  *  •  *  *  Hereafter  all  notices  which  rcUtt^  to 
proceeding9  in  the  Supreme  Court  of  the  District  of  Oolumbiat 
the  publication  of  which  is  required  by  law  or  by  rules  oj 
Ckmrt^  or  by  any  order  of  Court,  shall  be  publisTied  in  The 
Washington  Law  Reporter,  during  the  tiitie  required  by 
law,  in  a^ition  to  any  other  papers  which  may  be  p  cialtu 
ordered  or  which  may  be  selected  by  the  parties. 


FIRSX   IMSKRXIOM. 


This  is  to  GiTe  Notice 

That  the  subscribers  of  the  District  of  Columbia,  has  ob- 
tained trom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  BERNARD  FITZ- 
PATRICK,  late  of  the  District  of  Columbia,  deceased. 

All  persons  bavine  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  fVom  all 
benefit  of  the  said  estate. 

Given  ander  my  hand  this  11th  day  of  March,  1892. 
MARY  FITZPATRICK. 
11    Camsi  A  Miller,  Proctors.  1338  Uth  St.  n.  w. 

This  is  to  GiTe  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holdinff  a  Special  Term  for  Orphans'  Court  Business,  Let- 
ters of  Administration  c.  t.  a.  on  the  personal  estate  of 
ELIZABETH  A.  TOWN8END,  otherwise  known  as  OLLIE 
ASTOR,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haviue  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  satd  estate. 

Given  under  my  hand  this  12th  day  of  March,  1892. 
RICHARD  SYLVESTER, 

Property  Clerk, 
11    O.  Maurice  Smith.  Proctor.  Police  Headquarters. 

Thi«  is  to  Gire  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business, 
Letteni  of  Administration  c.  t.  a.  on  the  personal  estate  of 
SAMUEL  STRONG,  late  of  the  District  of  Columbia,  de- 
ceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same  with  the  vouchers  there- 
of, to  the  subscribers,  at  ofBce  of  Carusi  &  Miller,  486  La. 
Ave.,  on  or  before  the  8th  day  of  March  next;  they  may 
otherwise  by  law  be  excluded  from  all  benefit  of  the 
said  estate. 

Given  under  our  hands  this  8th  day  of  March,  1892. 

WILLIAM  J.  MILLER. 
_^     HALBERT  E.  PAINR    

This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained trotn  the  Supreme  Court  of  the  District  of  Columbia 
holding  a  Special  Term  for  Orphans*  Court  business,  Letters 
of  Administration  c.t.a.  on  the  personal  estate  of  PATRICE 
CORCORAN,  late  of  the  District  of  Columbia,  deceased. 

AH  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  March 
next:  they  mav  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  ander  my  hand  this  11th  day  of  March,  1892. 

JOHN  IBiBIE, 
11    B,  T.  Thomat,  Prooior.  184  6th  St.,  a.  w. 


£egal  Notices. 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business, Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  MAR- 
GARET L.  HUL6E.  late  of  the  District  of  Columbia,  de- 
ceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  March 
next ;  they  may  otherwise  bylaw  be  excluded  from  ail  ben^t 
of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  March.  1892. 

D.  WEBSTER  PRENTISS, 
12    D.  O'C.  Callaghan,  Proctor.  1101 14th  St.,  n.  w. 


TIlis  is  to  Gire  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained ftom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  ANDREW  BRY- 
SON,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  9th  day  of  March 
next:  they  may  otherwise %y  law  be  excluded  fVom  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  9th  day  of  March,  1882. 

CHARLOTTE  M.  BRYSON, 
A   BRYSON 
^ L  Blair  Lee,  Proctor.      1822  Mass.  avc'washington,  D.  0. 

This  is  to  GiTe  Notice 

That  the  subscriber,  of  Philadelphia,  Penna.,  has  ob- 
tained f^om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  1  erm  for  Orphans'  Court  business.  Letters 
Tcstamentajy  on  the  personal  estate  of  JOSEPH  M. 
JAYNE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  March, 
next:  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  sud  estate. 

Given  under  my  hand  this  11th  day  of  March,  1892. 
EBEN.  C.  JAYNE, 
11    Wm.  G.  Johnson,  Proctor.         242  Chestnut  St.,  Phila. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  iSpecial  Term  for  Orphans'  Court  Business. 

March  11th,  1S02. 

In  the  matter  of  the  EsUte  of  HARRIET  N.  Lb  OONTE, 
late  of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentarv  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  bv  Eva  Le  Conte. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  8th  day  of  April,  next,  at  10 
o'clock  A.  M.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should  not 
issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNRR,  Justice. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
11    No.  4796.    Ad.  Doc.  17.  Archibald  Young,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBI/(. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

March  11th,  1892. 

In  the  matter  of  the  Estate  of  GEORGE  P.  60HAFBB. 
late  of  Washington.  D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Minna  Schafer. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  the  8th  day  of  April  next,  at  one 
o'clock  P.  M.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should  not  issue 
as  prayed. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  BTaGNER,  JnsUoe. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  DiMot  of  Colna^fk 
11    No.  4879.    Ad.  Doo.  17.         Gordon* Gordon,  Prooton. 
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tcqal  NoUcea. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
HoMIiisr  a  Special  Term  thereof  M  a  IMstrict  Court  of  the 

United  States  for  said  District, 
nied  March  12, 1882.  District  Court  No.  369* 

Is  Ike  matter  of  the  Cendemnatlon  of  7100  square  feet  of  land 
fir  the  eDUroemeRt  of  the  yard  of  the  Public  School  Building  at 
Brightwood,  D.  C. 

TJpon  consideration  of  the  petition  filed  in  this  case  by 
John  W.  Dooglass,  John  W.  Itoss  and  William  T.  Bossell. 
CommiasionerBof  the  District  of  Columbia,  seeking  the  con- 
demnsktion  of  7100  square  feet  of  land,  belonging  to  the 
hein  of  Bet^y  BnUer,  deceased,  for  the  purpose  of  enlarg- 
ing the  yard  of  the  public  school  building  at  Brightwood, 
D.  0. 

Ordered,  that  QEOBQB  BUTLEB,  ELLEN  BUTLER, 
ELIZA  PBOCrrOB,  JANE  BALL,  JOHN  BUTLER,  LEWIS 
BUFLEB,  and  all  other  persons  owning  or  claiming  any 
interest  in  said  property  under  Betsy  Butler,  or  having  any 
interest  therein,  as  occupants  or  otherwise,  be,  and  they  are 
hereby  reauired  to  appear  in  this  Court  and  make  answer 
to  the  said  petition  on  or  before  the  80th  day  of  March,  1892. 
St  which  time  the  court  will  proceed  with  the  condemnation 
of  said  land. 

Provided  that  the  Marshal  of  the  United  States  for  said 
District,  serve  a  copy  of  this  order  on  such  of  the  above 
named  persons  as  may  be  found  in  this  District  at  least 
■even  days  before  the  said  80th  day  of  March,  1892. 

And  provided  farther  that  a  copy  of  this  order  be  pub- 
lished In  the  Evening  Star  newspaper  at  least  six  times,  and 
in  the  Washington  Law  Reporter  twice  before  said  day. 

E.  F.  BINGHAM,  Chief  Justice. 

True  copy.    Test :  J.  B.  Toung,  Clerk. 

11  By  L.  P.  WiUiams,  Asst.  aerk. 


Ctgal  Notices 


IN  THE  SUPREME  COURT  OF  THE  BISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  11th,  1892. 

In  the  matter  of  the  Estate  of  ISABELLA  STEER,  late  of 
Washington,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Teste- 
ment  and  for  Letters  of  Administration  c.  t.  a.  on  the  Estete 
of  the  said  deceased,  has  this  day  been  made  by  Edward  and 
Laura  Steer,  now  Lambert. 

All  persons  interested  arc  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  15th  day  of  April  next,  at  10  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  of  Administration  c.  t. 
a.  on  the  Estate  of  the  said  deceased  should  not  issue 
asprayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  m  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAONER,  Justice. 

Tost:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
11    No.  3667.    A.  D.  Doc.  15.  J.  R.  McMUlan.  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  10th  day  of  March,  1882. 
Ella  M.  Abbott       ) 

vs.  (No.  18,699.    Eq.  Docket  88. 

WilBafli  Edfar  Abbott, ) 

On  motion  of  the  plaintiff,  by  Mr.  Simon  Wolf, 
her  solicitor,  it  is  ordered  that  the  defendant  cause  his 
appearance  to  be  entered  herein  on  or  l>efore  the  first  rule- 
d^  occurring  forty  days  after  tbis  day ;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  oc^ect  of  this  suit  is  to  obtain  a  divorce  fVom  the  bond 
of  mantege,  on  Ihe  ground  of  willful  desertion  and  aband- 
onment for  the  fhll  and  uninterrupted  space  of  two  years 
and  over  of  complainant  by  the  defendant. 

9y  the  Court.  A.  B.  H  AONBR,  Justice.  Ac, 

True  copy.    Test :  J.  R.  Young,  Clerk.  &c. 

11  By  M.  A.  Clancy,  Asst.  Clerk. 

[FUed  March  10, 1892.    J.  R.  Young,  Clerk.] 

III  THE  SUPREME  COURT  0£  THE  DISTRICT  OF  COLUMBIA. 
The  16th  day  of  Marah,  1892. 
WltUam  Mayse  1 

MargarelLnSaddlsand      Uc  18,709.    Bq.  Docket  83. 

WilUam  Gaddis.  J 

On  motion  of  the  plaintiff,  by  Mr.  Franklin  H.  Mackey. 
bis  solicitor,  it  is  ordered  that  the  defendants,  MARGARET 
L.  QADDIS  and  WILLIAM  OADDIS,  cause  their  appearance 
to  be  entered  herein  on  or  before  the  first  rule-day  occur- 
ring forty  dajs  after  this  dav :  otherwise  the  cause  will  be 
proceeded  with  as  in  case  of  default. 

The  oMect  of  this  suit  is  to  remove  a  cloud  trom  the  title 
of  plaintiff  to  (»-iginal  lot  twenty  (20)in  square  ten  hundred 
and  fifty-eight  (1068)  in  the  city  of  Washington,  District  of 
Colmnbia. 
By  the  Court.  A.  B.  H  AGNER,  Justice,  &c. 

A  true  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

11  By  M.  A.  Clancy.  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  U\h  day  of  March,  1892. 

^.  "'^^     I  No.  18,710.    Eq.  Docket  88. 
CharlMl.  Melster.  > 

On  motion  of  the  plaintiff,  by  Mr.  Franklin  H.  Mackey, 
his  solicitor,  it  if  ordered  that  the  defendant,  CHARLES  J, 
MEISTER,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
deAtolt. 

The  object  of  this  suit  is  to  remove  a  cloud  ftt)m  the  title 
of  the  plaintiff  to  original  lots  one  (1),  two  (2),  seventeen  (17) 
and  eighteen  (18)  in  square  ten  hundred  and  sixty-nme 
(1060)  in  the  city  of  Washington,  District  of  Columbia. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

iToe  oooy.    Test :  J.  R-  Young,  Clerk,  Ac. 

^iTueoopy.    »«  ByM.A.01«M?y.Aait.01erk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Buslnes. 
March  5th.  1882. 

In  the  matter  of  the  Estate  of  ANN  CLANCY,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Tt^stamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  George  P.  Zurhorst 
and  Michael  McCormick. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  the  8th  day  of  April  next,  at  U  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  WASHiNOTOif  Law  Rrportkb  and 
Washington  Pu&t,  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business, 

March  11th.  1892. 

In  the  matter  of  the  Estate  of  JOHN  EDWIN  MASON, 
late  of  Washington.  D.  C,  deceased. 

Applioation  fur  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  b^  Henry  M.  Baker. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  the  15th  day  of  April  next,  at  one  o'clock, 
p.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  Probate  and  letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  irsue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  theCourt.  A.  B.  HAGNER,  Justice. 

Test:  L.P.WRIGHT. 

11  Register  of  Wills  for  the  Districtof  Columbia. 

No.  488    Ad.  Doc.  17. 

~[n  tIiE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orpbans'  Court  Business. 

March  12, 1892. 

In  the  matter  of  the  Estate  of  CLEMENTS  STROBL, 
sometimes  known  and  acUng  as  FRANK  PORSTBR,  late  of 
the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased  has  this  day  been  made  by  William  D.  Judge. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  the  15th  day  of  April  next,  at  one  o'clock 
P.  M.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  m  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  theCourt.  A.  B.  HAGNER,  Justice, 

Ttst:  L.  P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
11    No.  4782.    Ad.  Doc.  17.  J.  Guilford  White,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Opart  Bosineas. 

March  11th,  1892. 

In  the  case  of  George  Voneiff.  Executor  of  CONRAD 
SENKIND,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  16th  d.iy  of 
Apnl,  A.  D.  1892,  at  11  o'clock  a.  m.  for  making  payment 
and  distribution  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched  ; 
otherwise  the  Exexutor  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
11    No.  4326.    Ad.  Doc.  16.  C.  A.  Walter,  Proctor. 


bei 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

March  11th.  1892. 

In  the  case  of  Dorsey  Clagett  and  Wm.  Ward  Mohun,  Ex- 
ecutors of  WILLIE  B.  CLAGETT.  deceased,  the  Executors 
aforesaid  have,  with  the  approval  of  the  Court,  appointed 
Friday,  the  8tn  day  of  April,  A.  D.  1892  ,  at  1  oxlock  p. 
m.,  for  making  payment  and  distribution  under  the  Court'a 
direction  and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due, are  hereby  notified  to  attend  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  claims  against  the  estate 

roperly  vouched;  otherwise  the  Executors  will  take  the 

ineflt  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
.  for  three  weeks  in  the  Washington  Law  Reporter,  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
11    No.  4249.    Ad.  Doc.  16. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Arthur  P.  West  et  al. ) 

vs.  y  In  Equity.    No.  963,  Rules  5. 

Wm.  D.  Bjwieetal.  I 

The  trustee,  Frederick  L.  Siddons,  having  reported  to  the 
Court  the  sale  for  $150  cash  to  E.  P.  Berry  of  the  lot  of 
ground  rererred  to  in  the  decree  appointing  him  trustee, 
the  same  being  part  of  lot  75  in  square  18  in  "  Old  George- 
town," fronting  about  37  feet  9  inches  on  an  alley  30  feet 
wide  known  as  West  Alley  and  running  back  with  that 
width  about  76  feet  to  the  north  line  of  said  lot,  and  the 
same  having  been  considered,  it  is,  by  the  Court,  this  12th 
day  of  March.  A.  D.  1892.  ordered,  adjudged  and  decreed 
that  said  sale  be  ratified  and  conHrmed  unless  cause  to  the 
contrary  be  shown  on  or  before  the  eighteenth  day  of  April, 
A.  D.  1892. 

Provided  that  a  copy  of  this  decree  be  published  in  the 
Washington  Law  Reporter  once  in  each  of  three  (3)  succes- 
sive weeks  prior  to  said  date. 

A.  B.  HAGNER,  Justice. 

I  -True  copy.    Test :  J.  R.  Young,  Clerk. 

II  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  12th,  1892. 

In  the  case  of  Albert  F.  Childs,  Frank  H.  Childs 
and  Mabel  I.  Childs.  Executors  of  WILLIAM  E.  CHILDS. 
deceased,  the  Executors  aforesaid  have,  with  the  approval 
of  the  Court,  appointed  Friday,  the  I5th  day  or  April. 
A.  D.  1892,  at  1  o'clock  p.  m..  for  makine  payment  and 
distribution  under  the  Court's  direction  and  control :  when 
and  where  all  creditors  and  persons  entitled  to  distributive 
shares  (or  legacies)  or  a  residue,  are  hereby  notified  to 
attend  in  person  or  b;;  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  said  Executors  will  take  the  benefit  of  the 
law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  m  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia, 
11    No.  4299.  Dorsey  Claggett,  Proctor. 


Cegal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  nth  day  of  March,  1892. 
Cordelia  Cantweli,  ) 

va.  }  No.  18.726.    Eq.  Docket  88. 

John  0.  Cantweli.     i  _ 

On  motion  of  the  plaintiff,  by  Mr.  E.  B.  Hay,  her  sol- 
icitor, it  is  ordered  that  the  defendant,  JOHN  O.  CANT- 
WELL,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-aay  occurring  forty  days  after  this  day  ; 
otherwise  the  cause  will  be  proceeded  vrith  as  in  case  of  de- 
fault. 

Thft  object  of  this  suit  is  divorce  for  wlllftil  desertion  and 
abandonment. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac 

11 By  M.  A.  CUncy,  Asst.  Clerk. 

ThlsTsirGiye  Notice 

That  the  subscribers,  of  the  District  ofOolumbla,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Conrt  Business,  Letters 
Testamentary  on  the  personal  estate  of  ANNA  KEY  L  AIBD, 
late  of  the  District  or  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  tiiere- 
of,  to  the  subscribers,  on  or  before  the  12th  day  of  March 
next :  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate.  # 

Given  under  our  hands  this  12th  day  of  March,  189J. 
MAYHEW  PLATER, 

8106  N  St.  n.  w. 
CHARLES  M.  MATTHEWS. 
11    C.  M.  &  H.  8.  Matthews,  Proctors.      714  16th  St.,  n.  w. 


SECOND    IK8ERTI01N. 


This  is  to  Give  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Bnsinesa,  Letters 
Testamentary  on  the  personal  estate  of  ANTHONT 
HYDE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  4th  day  of  March 
next:  they  mav  otherwise  bylaw  be  excluded  ftom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  4th  day  of  March.  1892. 

THOS.  HYDE, 
10    Arthur  T.  Brice.  Proctor. Care  of  Riggs  A  Oo. 

this  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  Testamentary  on  the  personal  estate  of  JANE  E. 
O.  RHODES,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  Marui 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benelit  of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  March,  1892. 

his 
WILLIAM  JOSEPH  M  McCAULBY, 
10    James  Hoban,  Proctor.  mark 

1200  6th  St.,  n.w. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  March,  1892. 
The  Home  for  Aged  Colored  People )  _ 

vs.  y  No.  13,684.    Bq. 

Ann  L.  Taney  et  al.  I  Docket  38. 

On  motion  of  the  plaintift*,  by  Mr.  Irving  Wlliiamsonuits 
solicitor,  it  is  ordered  that  the  defendants.  ANN  L.  TANEY, 
JOSEPH  A.  TANEY,  THOMAS  H.  WHITE,  KATE  WHITE,  ' 
JOSEPH    A.    WHITE.    SOPHIE    WHITE.    EDWARD   H. 
WHITE,   SUSAN    WHITE,   HARRY  WHITE,    M.   JpSB-  . 
PHINE  WHITE,  ROSA  HARTMAN  and  J.  A.  HARTMAN.   . 
cause  their  appearance  to  ^be  entered  herein  on  or  before 
the    first  rule-day   occurring  forty  days   after  this   day: 
otherwise  the   cause  will  be  proceeded  with  as  in  case  oi 
default.  .   .    ,  *- 

The  object  of  this  suit  is  to  remove  cloud  (torn  tiUe  to  lots 
2  and  3  in  J.  and  G.  W.  Hopkin's  subdivision  of  square  iiu, 
Washington,  D.  C,  the  said  defendants  being  the  heirs  oi 
Rev.  Charies  I.  White,  in  whom  the  tiUe  to  said  lots  was  ai 
one  time  vested.  ,       -,^ 

This  order  to  be  published  in  the  Washington  Law  Be- 
porter  once  a  week  for  three  weeks  prior  to  said  rule-da/. 

By  the  Court.  A.  B.  HAGNER,  Justice.  &c 

True  copy.    Test:  J.  R.  Young,  Clerk,  «c. 

10  By  M.  A.  Clancy.  A»t.  Clerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

HoUUng  a  Special  Term  for  Orplums'  Ooort  Bnsineet. 
Bfarch  «h,  1882. 

In  the  oaae  of  Bobert  Pamham,  Administrator  of  JANB 
PABNHAM,  M  deceased,  the  Administrator  aforesaid  has. 
with  the  approTal  of  the  court,  appointed  Friday,  the  8th 
day  of  April,  A.  D.  1802,  at  11  o'clock  a.  m.,  for  making  pay> 
ment  and  distribotion  under  the  court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
Touched ;  otherwise  the  Administrator  will  take  the  benefit 
of  the  law  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
10    No.  4818.    Ad.  Doc.  16.       Henry  Wise  Qamett,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

Biareh  4th,  1892. 

In  the,  case  of  Chas.  O.  Olover  and  Jas.  M.  Johnston, 
Executors  of  OEOROB  BANCROPT,  deceased,  the  Execu- 
tors aforesaid  have,  with  the  approval  of  the  Court,  appointed 
Friday,  the  8th  day  of  April  A.  D.  1882,  at  11  o'clock  a.  m.. 
for  making  payment  and  distribution  under  the  Court's 
direction  and  control:  when  and  where  all  creditors  and  per- 
sons entitled  to  distributive  shares  (or  legacies)  or  a  residue, 
are  hereby  notified  to  attend  in  person  or  by  agent  or  attor- 
ney duly  authorised,  with  their  claims  against  the  estate 
properly  vouched ;  otherwise  the  Executors  will  take  the 
benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Wasbinoton  Law  Rbpobtbr  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
10    No.  4267.    Ad.  Doc,  16. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Bpecial  Term  for  Orphans*  Court  Business. 

March  7th,  1802. 

In  the  matter  of  the  Estate  of  PHTLENDA  M.  8TOD- 
DER,  late  of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Lncina  J. 
Mykel. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday  the  8th  day  of  April  next,  at  1  o'clock  p. 
m^  to  show  cause  why  the  said  Will  should  not  be 
proved  and  admitted  to  probate  and  Letters  Testamentary 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Ptovided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  four  times  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAONER,  Justice. 

Test:  L.P.WMaHT. 

Register  of  Wills  for.  the  District  of  Columbia. 
10    No.  48S8.    Ad.  Doc.  17.         Wm.  W.  Wright,  Proctor. 

THIRD    I1N8BRTION. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  2d  day  of  March,  1892. 


EHa  T.  Miriilkeu,  plaintiflT,    ] 
vs. 
I L.  Muinkefifdefendant. . 


No.  13.586.    InEq.   Doc.  88. 


On    motion  of  the   plaintiff,  by  Mr.  O.  B.  Hallan,  her 
BoUcitor,  it  is  ordered  that  the  defendant,  cause  his  ap- 


pearai 
day   c 


>nce  to  be  entered  herein  on  or  before  the  first  rule- 
ig  forty  days  after  this  dav;    otherwise  the 

will  be  proceeded  with  as  in  case  of  default. 

Tbe  object  of  this  suit  is  to  obtain  a  divorce  Arom  the 
bond  of  marriage  and  restoration  to  her  maiden  name  of 
Ella  Trembly  on  the  ground  of  two  years*  abandonment  and 
desertion. 

A,  B.  HAQNER,  Aaso.  Justice. 
A  true  copy.    Test :  J.  R.  Toung.  Clerk. 

9  By  M.  A.  Clancy,Asst.  Clerk. 

IFOed  Maich  a,  1802.   J.  R.  Young»  Clerk.] 


Cegal  Noticea. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  ft>r  Orphans*  Court  Business. 

February  26th,  1892. 

In  tbe  case  of  Robert  W.  McPherson,  Executor  of 
RICHARD  TILOHMAN  EARLB,  U.  8.  Army,  deceased, 
the  Executor  aforesaid  has,  with  the  approval  of 
the  court,  appointed  Friday,  the  25th  day  of  March. 
A.  D.  1892,  at  11  o*clock  a.  m.,  for  maUng  payment 
and  distribution  under  the  court's  direction  and  control ; 
when^nd  where  all  creditors  and  persons  entitled  to  distrib> 
utive  shares  (or  legacies)  or  a  residue,  are  hereby  notified  to 
attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Executor  will  take  the  nenefit  of  the  law 
against  them. 

Frovided  a  copy  of  this  order  be  publisbed  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
9    No.  4206  Ad.  D.  16. 


"1 


No.  18,284.    Equity  Docket. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
SaMotl  W.  Connor 

Elizabeth  H.SmHh. 

The  trustee  herein,  J.  Holdsworth  Gordon,  having  re* 
ported  an  oflTer  of  seventy-five  cents  per  square  foot  Ibr  the 
East  sixteen  feet  by  the  depth  of  ninety  feet  of  lot  forty  (40) 
in  square  seven  hundred  and  thiriy-two  (732),  it  is,  this  2d 
day  of  March.  1892,  ordered  by  the  court,  that  the  said  sale 
be  ratified  and  confirmed  unless  cause  to  the  contrary  be 
shown  on  or  before  the  2d  day  of  April,  A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  successive  weeks  prior  to  said  date  in  the  Washing- 
ton Law  Reporter.  The  report  states  that  the  amount  of 
said  sale  aggregates  the  sum  of  ten  hundred  and  eighty 
dollars. 

A.  B.  HAGNER,  Asso.  Justice. 

True  copy.    Test:  J.  R.  Toung,  Clerk, 

9  By  M.  A.  Clancy.  Asst.  Clerk. 

FUed  March  2, 1892.    J.  R.  Toung,  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  2d  day  of  March,  1892. 

August  J.  A.  Lohto) 

vs.  V  No.  18,706. 

Jennie  Lohtt.     ) 


Equity  Doc.  88. 


On  motion  of  the  plaintiff,  by  Mr.  G.  W.  Albright,  his 
solicitor,  it  is  ordered  that  the  defendant  caase  her  appear- 
ance to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  day:  otherwise  tbe 
cause  will  be  proceeded  with  as  in  case  or  default. 

The  object  of  this  suit  is  for  divorce  a  vineulo  matri- 
numU^  on  the  ground  of  desertion. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

True  copy.    Test :  J.  R.  Toung,  CHerk. 

9  By  M.  A.  Clancy,  Asst.  aerk. 

Filed  March  2. 1892.    J.  R.  Toung.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  8d  day  of  March,  1892. 

Walter  S.  Cox,  trustee,  vs.  Eliza  W.  Patterson.  Elizabeth  P. 

.  Patterson,  Pierre  La  Montague,  Katharine  P.  La 

Montague,  Francis  WInslow,  Harriet  P. 

Wintlow  and  Augustus  Jay. 

No.  18,707,  Eq.  Doc.  88. 

On  motion  of  the  plaintiff,  in  proper  person,  it  is  ordered 
that  the  defendants  above  named,  cause  their  appearance 
to  be  entered  herein  on  orbelore  the  first  rule  day  occurring 
fortv  days  after  this  day;  otherwise  the  cause  will  t)e  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  this  suit  is  to  have  the  court,  by  its  decree, 
confirm  the  appointment)  made  by  complainant,  of  Augus- 
tus Jay  and  Francis  Winslow,  as  trustees  under  the  will  of 
Catharine  Pearson,  in  the  place  of  Carllle  Patterson,  and 
William  H.  Phillip,  deceased,  and  also  to  have  the  com- 
plainant relieved  f^om  the  trust. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

True  copy.    Test:  J.  R.  Toung,  Clerk. 

9  By  L.  P.  Williams,  Asst  Clerk. 
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Cegal  Notiree. 


This  is  to  Gire  Notiee 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ftrom  the  Supreme  Court  of  the  District  of  Columbia, 
holdinf^  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  MICHAEL  RODY, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  havinGr  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  24th  day  of  February 
next;  they  may  otherwise  by  law  be  excluded  fVom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  24th  day  of  February,  1892. 

BRIDGET  RODV, 
9    R.  B.  Lewis,  Proctor.  No.  18  Mass.  ave.  n.  e. 


This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained IVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding:  &  Special  Term  for  Orphans'  Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  ANN 
RAFFERTY.  late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  ejcnibit  the  same,  M'ith  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  February 
next;  they  may  otherwise  by  law  be  excluded  fkx>m  all 
benefit  of  the  said  estate. 

Given  under  ray  hand  this  20th  day  of  February,  1892. 

JULIA  R.  TRUMBULL, 

9    James  G.  Payne,  Proctor.  Cr.  Jas.  G.  Payne, 

City  Hall. 


This  is  to  Give  Notice 

That  the  subscriber,  of  the  IMstrict  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  THOMAS  J. 
COFFEE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  February 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  tne  said  estate. 

Given  under  my  hand  this  27th  day  of  February,  1892. 
J.  WILLIAM  LEE, 

No.  882  Pa.  ave.  n.  w. 
9    A.  H.  Bell  and  Geo.  E.  Johnson,  Proctors. 


Tills  is  to  Giye  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
business.  Letters  Testpmentary  on  the  personal  estate  of 
BENEDICT  O.  GREEN  WELL,  late  of  the  District  of 
Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  26th  day  of  February 
next:  they  may  oiherwit^e  by  law  be  excluded  from  ail 
benefit  of  the  said  estate. 

Given  under  our  hands  this  26th  day  of  Februars',  1892. 
JOS.  M.  JOHANNES, 
S.  A.  H.  McKIM, 
9  25  6th  St.  8.  e. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans' Court  Business. 
February  26th,  1892. 

In  the  matter  of  the  Estate  of  JANE  M.  FRANKS, 
late  of  the  District  of  Columbia,  deceased. 

Application  ior  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Mary  F. 
Wall. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  25th  day  of  March  next,  at  11  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  F'robate  and  Letters  Testamentary  on  the 
Estate  of  the  f^aid  deceased  should  not  is^ue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter 
previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  JusUce. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
9   No.  4647.    Ad.  Doc.  17.    RandaU  Hagner,  Proctor. 


Cegal  Notiree. 


Tliis  is  to  Gire  Notice 

That  the  subscriber  of  the  District  of  Oolumbia,  has  ob> 
tained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letten 
Testamentary  on  the  personal  estate  of  HABRT  J.  BUDY, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  Febrnanr 
next;  they  may  otherwise  by  law  be  excluded  firom  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  Febmitfy,  1892. 

JOHN  F.  KELLY, 
9    Albert  Sillers,  Proctor.  81  G  St.  n.  w. 

This  Is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Spechil  Term  for  Orphans*  Court 
business.  Letters  Testamentary  on  the  personal  estate 
of  ALBERT  M.  EVANS,  late  of  the  District  of  Colnm- 

AH  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  w^th  the  vouchers  there- 
of,  to  the  subscriber,  on  or  before  the  24th  day  of  February 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  24th  day  of  February.  1892. 
MARTIN  L.  LICHTY, 
9    J.  Bruce  Webb  &  E.  L.  Schmidt,  Proctors.       8219  P  St. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
February  28, 1892. 

In  the  matter  of  the  Estate  of  MICHAEL  BELCHER,  late 
of  the  Dii>trict  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate 
of  the  said  deceased  has  this  day  been  made  by  Thomas 
G.  Addison,  a  creditor. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  25th  day  of  March,  next,  at  1 
o'clock  p.  m.,  to  show  cause  why  Letters  of  Administration 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Jnstioe. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
9    No.  4850.    Ad.  D.  17.    Waters  &  Taylor,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
February  26th,  1892. 

lu  the  matter  of  the  estate  of  ALBERT  BOULDON,  late  ol 
the  District  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate 
of  tne  said  deceased,  has  this  day  been  made  by  George  E. 
Williams. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  25th  day  of  March  next,  at  11  o'clock 
a.  ui.,  to  show  cause  why  Letters  of  Administration  oo  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  in  the  Washington  Law  Ebpobtbb 
previous  to  the  said  day. 

By  the  Couri.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
9    No.  4865.    Ad.  Doc.  17.      W.  K.  Duhamel,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  29th  day  of  February,  1892. 

Ada  Hazlerigg    ) 

V.  y No.  18.888.    Eq.  Docket  82. 

Oliver  Hazeirigg.  J 

On  motion  of  the  plaintiff,  by  Mr.  H.  B.  Moulton,  her 
solicitor,  it  is  ordered  that  the  defendant,  OLIVER  HAZ- 
ELRIGG,  cause  his  appearance  to  be  entered  herein  on 
or  before  the  first  rule-day  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

The  object  of  this  suit  is  to  obtain  an  absolute  divorce 
from  the  defendant  on  the  ground  of  desertion  and  aban> 
donn:ent. 

By  the  Couri.  A.  B.  HAGNER,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk.  Ac 

9  By  M.  A.  Clancy,  Asst.  Clerk. 
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WASHDfSTON.D.C,    -    - 


MARCH  24, 189S 


Supreme  Coart  of  the  United  States. 

Dedsions  FebroAry  39, 1883. 

Alfred  M.  Hoyt  et  al.  v.  William  H. 
Latham  et  al. 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Minnesota. 

Bill  for  an  accounting,  upon  the  following 
state  of  &ct8: 

On  the  31st  day  of  October,  1867,  a  con- 
tract was  executed  between  Alfred  M.  Hoyt, 
Danfdy^  N.  Barney,  Ashbel  H.  Barney, 
Charles  F.  Latham,  and  five  other  associates, 
of  the  first  part,  and  the  Winona  and  St. 
Peter  Eailroad  Company  of  the  second  part, 
by  which,  after  reciting  that  the  parties  of 
the  first  part  had  loaned  and  advanced  to 
the  corporation  large  sums  of  money,  and 
had  constructed  and  equipped  105  miles  of 
its  railroad  in  Minnesota,  whereby  the  cor- 
poration had  become  indebted  to  them  in  a 
large  sum  of  money,  it  was  provided  that 
certain  payments  should  be  made  upon  that 
indebtedness  by  the  issue  to  them  of  stock 
and  bonds,  and  that  a  portion  of  a  Con- 
gressional land  grant  owned  by  the  railroad 
comi>any  should  be  conveyed  in  satisfaction 
of  the  residue.  The  land  so  to  be  conveyed 
was  as  many  acres  theretofore  granted  by 
Congress  as  the  corporation  should  receive 
by  reason  of  the  construction  of  such  road 
for  a  distance  of  105  miles  westerly  fiom 
Winona,  reserving  the  right  of  way  and 
dei>ot  grounds.    The  lands  were  to  be  con- 


veyed to  the  parties  of  the  first  part,  as 
they  should  direct,  whenever,  and  as  soon 
as,  the  railroad  company  had  obtained  title 
thereto  under  the  acts  of  Congress.  Instead 
of  taking  a  conveyance  of  the  lands,  the 
parties  interested  elected  to  take  the  pro- 
ceeds of  their  sales,  as  they  were  permitted 
by  the  contract  to  do,  and  therefore,  as  they 
were  sold  by  the  railroad  company,  the  pro- 
ceeds were  from  time  to  time  paid  over  to 
them.  The  number  of  acrts  to  which  the 
company  was  entitled  was  ascertained  by 
judicial  decree  to  be  514,266  and  a  fraction. 

Charles  F.  Latham,  who  was  entitled  to 
one  thirty-seventh  of  these  lands  or  their 
proceeds,  died  intestate  August  25,  1870, 
leaving  heirs,  etc.  The  heirs  entered  into 
a  settlement  of  their  claim  and  executed  a 
release. 

Plaintiflfe,  in  December,  1876,  filed  their 
bill  claiming  that  the  proceedings  and  the 
release  executed  by  them  did  not  divest 
them  of  their  interest  in  the  lands.  The 
Circuit  Court  decreed  in  favor  of  the  plain- 
tiffs, and  from  this  decree  an  appeal  was 
taken.  • 

The  decree  of  the  court  below  is  reversed 
and  the  case  remanded  with  directions  to 
dismiss  the  bill,  with  costs. 

Mr.  Justice  Field  dissented. 


An  act  of  the  Legislature  of  ^ew  York, 
approved  June  9,  1888,  provided  the  max- 
imum charge  for  elevating,  receiving,  weigh- 
ing, and  discharging  grain  by  means  of 
floating  and  stationery  elevators,  and  a  pen- 
alty for  violating  the  act. 

J.  Talman  Budd  was  tried  before  a  crim- 
inal term  of  the  Superior  Court  of  Buffalo 
upon  an  indictment  charging  hira  with  re- 
ceiving fees  contrary  to  the  act.  He  was 
convicted,  fined  $250,  and  sentenced  to  be 
committed  to  jail  for  a  period  not  exceeding 
one  day  for  each  dollar,  etc.  He  appealed 
to  the  General  Term  of  the  Superior  Court 
of  Buffalo,  by  which  the  judgment  was  af- 
firmed. He  then  appealed  to  the  Court  of 
Appeals  of  New  York,  which  affirmed  the 
judgment  of  the  Superior  Court  and  entered 
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judgment  (117  N.  Y.,  1.)  This  case  and 
two  others  came  up  on  error,  and  were  heard 
and  decided  in  one  opinion. 

It  was  claimed  that  the  statute  of  New 
York  is  contrary  to  the  provisions  of  section 
1  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  in  de 
priving  the  citizen  of  his  property  without 
due  process  of  law,  and  that  elevators  are 
private  property,  not  affected  with  any  pub 
lie  interest,  and  not  subject  to  the  regulation 
of  rates. 

In  a  learned  opinion  delivered  by  Mr. 
Justice  Blatchford,  the  three  judgments 
of  the  New  York  courts  were  affirmed. 

Mr.  Justice  Brewer  dissented,  and  Mr. 
Justice  Field  and  Mr.  Justice  Brown  con- 
curred  in  the  dissent. 


Maurice  Gandy  et  al.  v.  The  Main  Belt- 
ing -CJompany  et  al. 

Appeal  from  the  Circuit  Court,  of  the 
United  States  for  the  Eastern  District  of 
Pennsylvania. 

Bill  in  equity  for  infringement  of  letters 
patent  No.  228,186,  issued  June  1,  1880,  to 
Maurice  Gandy  for  an.  improved  belt  or 
band  for  driving  machinery.  Prayer  for 
an  injunction  and  accounting. 

The  answer  denied  that  the  invention 
was  new  or  patentable,  and  denied  infringe- 
ment. From  a  decree  dismissing  the  bill 
(28  Fed.  Reporter,  570)  the  plaintiflf  ap- 
pealed to  this  court. 

The  dismissal  below  was  upon  the  ground 
that  the  same  testimony  which  showed  pri- 
ority of  invention  on  the  part  of  Qandy 
showed  a  public  use  on  sale  by  him  of  such 
invention  more  than  two  years  prior  to  his 
application. 

The  decree  of  the  Circuit  Court  is  re- 
versed, and  the  case  remanded  with  direc- 
tions to  enter  an  interlocutory  decree  for 
the  plaintiflf,  and  for  further  proceedings, 
etc. 


William  P.   Dunwoody  v.   The  United 
States. 
Appeal  from  a  judgment  of  the  Court  of 


Claims.  Claim  for  additional  compensa- 
tion of  Dunwoody  as  a  member  of  the  Na- 
tional Board  of  Health. 

The  judgment  of  the  court  below  in  favor 
of  the  defendant  is  affirmed. 


Decision  March  7,  1892. 

The  Chicago,  Rock  Island  and  Pacific 
Railway  Company  v.  The  Denver  and  Rio 
Grande  Railroad  Company. 

Appeal  by  both  parties  from  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Colorado. 

Bill  in  equity  to  enforce  an  alleged  right 
to  certain  terminal  facilities  at  the  city  of 
Denver,  and  for  certain  incidental  purposes. 
The  litigation  arose  out  of  a  contract  dated 
February  15,  1888,  between  these  compa- 
nies, for  the  joint  use  and  possession  of  the 
Denver  road  between  Denver  and  Pueblo. 
The  material  parts  of  the  contract  are 
printed  io  the  margin  with  the  opinion. 

Decree  of  Circuit  Court,  for  plaintiflf, 
affirmed,  with  modification  of  the  5th  para- 
graph, and  the  costs  in  the  Supreme  Court 
divided. 

Supreme  Court  of  the  District  of  Cololhbia. 

In  General  Term. 


JAMES  P.  WILLETT  et  al. 

V, 

HENRY  B.  OTTERBACK  et  al. 

1.  In  a  case  where  the  original  Judgment  is  not  questioned, 
nor  the  proceedings  on  that  Judgment  up  to  the  time  of 
the  issuance  of  Bcire  fiusioM,  and  a  writ  of  Mitt  yboiaa  Is 
issued,  and  a  Judgment  of  fiai  rendered  upon  the  return 
of  the  writ— unless  the  proceedings  in  9eire  faeioM  are 
so  far  irregular  as  to  be  absolutely  void,  the  ludgment 
must  stand. 

3.  If  the  proceedings  were  simply  irregular  and  voidable, 

such  as  might  and  would  have  been  set  aside  on  motion, 
or  such  as  might,  if  a  motion  had  been  made  to  set  aside, 
have  been  amended  by  the  court,  then  they  cannot  be 
considered  in  this  coUateral  proceeding. 
8.  The  Judgment  cuts  off  the  inquiry  into  these  proceedings 
which  are  dearly  and  manifestly  collateral,  and  it  cats 
off  investigation  of  any  proceeding  prior  to  that  judg* 
ment  on  the  /loi. 

4.  The  bill  in  equity,  claiming  the  right  to  satisfy  the  Judg- 

ment, with  all  expenses  in  the  original  case  after  the 
Judgment  of  fiat  is  entered,  is  also  collateral  and  the 
same  rule  applies  to  it. 
In  Equity.    No.  12,004.    Decided  February  2, 1882. 
The  Cbubf  JusncB  and  Justices  Ooz  and  Jambs  sitting. 
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Meean.  Ebwabds  &  Babnabd  for  complain- 
ants: 

The  following  is  a  copy  of  section  6  of  the 
Maryland  Act  of  1715,  with  the  saving  clauses  in 
tan: 

"  No  bill,  bond,  judgment,  recognizance,  stat- 
ute merchant  or  of  the  staple  or  other  specialty 
whatsoever,  except  such  as  shall  be  taken  in  the 
name  or  for  the  use  of  our  sovereign  lord,  the 
king,  his  heirs  and  assigns,  shall  be  good  and 
pleadable  or  admitted  in  evidence  against  any 
person  or  persons  of  this  province  after  the  prin- 
cipal debtor  and  creditor  have  been  both  dead 
twelve  years  or  the  debt  or  thing  in  action  above 
twelve  years'  standing;  saving  to  all  i>ersons  that 
shall  be  under  the  aforementioned  impediments 
of  in^Einoy,  coverture,  insanity  of  mind,  impris- 
onment, or  being  beyond  the  sea,  the  ftill  bene- 
fit of  all  such  bills,  bonds,  judgments,  recogni- 
zances, statutes  merchant  or  of  the  staple  or 
other  specialties  for  the  space  of  five  years  after 
such  impediment  removed,  anything  in  this  act 
before  mentioned  to  the  contrary  notwithstand- 
ing."   Md.,  1715,  Oh.  23,  Sec.  6. 

The  late  Oircuit  Oourt  decided  that  the  ex- 
pression, ^Hweive  years'  standing,"  as  used  in 
this  statute,  and  applied  to  Judgments,  means 
twelve  years'  standing  without  any  proceeding 
towards  enforcing  payment.  Diggd  v.  Eiiason, 
4  Or.  0.  0.,  619. 

Tnis  case  also  holds  that  this  sixth  section  is 
properly  a  part  of  the  "Act  for  Limitation  of 
Actions,"  etc.,  and  its  object  seems  to  be  the 
same  as  the  other  parts  of  the  statute. 

In  Horsey  v.  Beveridge,  4  Mackey,  291,  this 
oourt  (Ohief  Justice  Oortter  and  Justice  James 
and  Merrick)  decided  that  a  judgment  was  alive 
and  could  be  executed  at  any  time  before  the 
expiration  of  twelve  years  from  the  date  of  the 
return  of  the  last  execution. 

The  rule  of  this  court  (No.  121)  not  only  re- 
quires a  plea  to  a  $cire  facias  but  a  plea  without 
an  affidavit  showing  a  defense  to  the  action,  is 
treated  as  a  nullity.  Loeber  v.  Moore,  19  Wash. 
Law  Rep.,  193  (March  26, 1891). 

Blaokstone  gives  the  following  clear  statement 
of  the  law  relating  to  scire  facias: 

"  But  all  these  writs  of  execution  must  be  sued 
out  within  a  year  and  a  day  after  the  judgment 
is  entered;  oUierwise,  the  court  concludes  prima 
facie  that  the  judgment  is  satisfied  and  extinct; 
yet,  however,  it  will  grant  a  writ  of  scire  facias 
in  pursuanoe  of  statute  Westm.  2,  13  Edw.  1,  O. 
46,  for  the  defendant  to  show  cause  why  the 
judgment  should  not  be  revived,  and  execution 
had  against  him;  to  which  the  defendant  may 
pkad  snob  matter  as  he  has  to  all^e,  in  order  to 


show  why  process  of  execution  should  not  be 
issued;  or  the  plaintiff  may  still  bring  an  action 
of  debt,  founded  on  this  dormant  judgment, 
which  was  the  only  method  of  revival  known  by 
the  common  law."    3  Bl.  Oom.,  421. 

In  Beaaes  v.  Hamilton,  3  Gill,  276,  the  Court  of 
Appeals  of  Maryland,  in  construing  this  statute, 
held,  that  where  the  statute  of  limitations  was 
impei*fecbly  pleaded  to  a  «ci.  fa.  to  revive  a  judg- 
ment fourteen  years  old  on  its  face,  that  the  plea, 
would  be  disregarded,  and  the  judgment  re- 
vived. See  also  Kirkland  v.  Krebs.  34  Md.,  93. 
In  Simpson  v.  LaSalle,  4  McLean,  362,  a  judg- 
ment barred  prima  foMe^  against  two  defend- 
ants, was  sought  to  be  revived  by  scL  fa.  One 
of  the  defendants  pleaded  limitations,  and  the 
court  held,  that  as  to  him,  it  would  not  be  re- 
vived, but  as  to  the  other  defendant,  who  fEdled 
to  plead,  the  judgment  was  properly  revived. 

In  Elliott  V.  Knott,  14  Md.,  121,  the  court  held 
that  a  writ  of  fi,  fa.  issued  after  the  statutory 
period,  wherein  it  could  be  regularly  issued,  and 
after  death  of  defendant,  and  without  revival  by 
sd.  fa.^  was  not  void;  and  that  it  would  be 
treated  as  valid  in  a  collateral  proce^ng. 

We  claim  that  the  ex  parte  order  made  Decem- 
ber 3,  1874,  reviving  the  judgments  in  the  name 
of  the  executors,  was  not  void,  that  method  be- 
ing allowable  as  a  matter  of  practice,  and  sup- 
ported by  the  practice  of  other  courts.  Herman 
on  Executions,  Sec.  82;  Darlington  v.  Speak- 
man,  9  W.  &  S.,  182. 

There  is  no  uniformity  in  regard  to  the  practice 
in  this  matter.    Herman  on  Exc,  Sec.  82. 

Neither  is  the  execution  void,  which  issued 
thereafter,  December  14,  1874,  in  the  name  of 
complainants  as  executors  of  the  deceased  judg- 
ment plaintiff. 

It  is  stated  by  Herman,  that  writs  are  only 
voidable  in  the  following,  among  other  in- 
stances: 

"  An  execution  issued  by  the  executor  with- 
out a  formal  substitution,  ♦  *  *  or  if  issued 
upon  a  dormant  judgment,  or  within  a  period 
forbidden  bylaw."  Day  v.  Sharp,  4  Whart., 
339 ;  Brown  v.  Long,  1  Ired.  Ch.,  190 ;  Mariner 
V.  Ooon,  16  Wis.,  490,  493. 

Neither  are  any  of  the  writs  in  this  case  ren- 
dered void  by  the  errors  in  reciting  the  names, 
amount  of  judgment,  court  wherein  rendered, 
etc,  because  when  all  the  documents  are  taken 
together,  it  is  apparent  what  judgments  are 
meant,  and  the  executions  are  valid,  until  set 
aside,  and  their  vaUdity  cannot  be  inquired  into 
in  this  proceeding.  Herman  on  Executions, 
Sees.  61,  62 ;  Stewart  v.  Stockton,  13  S.  &  R., 
.  199  ;  Dujham  v.  Heaton,  28  III.,  264  ;  Ward  v. 
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Prather'8  Admr.,  1  J.  J.  Mar.,  4 ;  Walden's 
Lessee  v.  Craig's  Heirs,  14  Pet,  147. 

All  the  various  writs  and  proceedings  have 
the  correot  numbers  of  oases,  and  reference  to 
the  original  judgments,  and  proper  description 
of  parties. 

The  case  of  Durham  v.  Heaton,  28  111.,  264, 
was  one  embracing  some  of  the  objections 
raised  here,  namely,  that  the  execution  was 
variant  from  the  judgment,  being  for  a  larger 
amount,  and  that  it  recited  the  judgment  to 
have  been  recovered  by  the  plaintiffs,  whereas, 
it  was  in  favor  of  their  intestate,  they  being  sub- 
stituted as  administrators,  after  judgment. 

The  court  said :  "  A  void  writ  has  no  vitality, 
and  nothing  exists  by  which  it  can  be  amended— 
the  breath  of  life  cannot  be  infused  into  it,  and 
it  is  a  nullity.  Not  so  with  a  writ  voidable 
only.  Such  a  writ,  if  a  summons,  can  be 
amended  by  the  precipe— if  a,  fi,  /a.,  by  the 
judgment ;  and  all  acts  done  under  it,  are  valid 
and  binding,  until  set  aside." 

All  these  criticisms  are  errors  in  proceedings ; 
not  evidence  of  no  proceedings ;  right  things 
done,  in  a  iProng  manner;  not  nullities,  or  wrong 
things  done  by  court  without  jurisdiction. 

In  the  case  of  Day  v.  Sharp,  4  Whart.,  341, 
the  court  says,  in  a  case  where  fieri  facioB  was 
issued  in  the  name  of  a  dead  plaintiff  without 
first  issuing  a  scire  facts  to  revive :  ^*  A  distinc- 
tion has  long  existed  between  process  which 
is  absolutely  null  and  void  *  *  *  and  pro- 
cess which  is  voidable  merely.  When  the  pro- 
cess is  altogether  irregular  and  defective,  it  is 
considered  as  null  and  void ;  and  if  it  be  vacated 
or  set  aside  by  the  court,  the  party  who  acted 
under  it  becomes  a  trespasser  from  the  begin- 
ning. *  *  *  Even  there,  however,  before  the 
party  can  be  sued  in  trespass  the  process  must 
first  be  set  aside  or  vacated  ;  for  if  it  still  sub- 
sist in  flill  force  and  vigor  at  the  time  of  the 
action  brought,  the  party  may  justify  under  it. 
*  *  *  In  the  case  of  a  plaintiff's  death  no 
doubt  it  is  the  duty  of  the  party  who  issues  pro- 
cess of  execution  to  substitute  the  names  of  his 
executors  or  administrators ;  and  as  there  is  a 
new  party  to  issue  a  scire  facias.  But  the  not 
issuing  of  a  scire  facias^  where  the  law  requires 
it,  has  not  per  se  been  considered  as  making  an 
execution  void,  or  the  party  issuing  it,  a  tres- 
passer. 

In  Jackson  v.  Bartlett,  8  Johns.,  361,  it  was 
held  that  if  an  execution  issues  after  a  year  and 
a  day,  without  a  revival  of  the  judgment  by  a 
scire  faciasy  it  is  only  voidable  at  the  instance 
of  the  party,  and  not  void.  *  *  *  The  line 
of  distinction  has  not  been  accurately  drawn,  as 


to  all  the  cases  where  the  process  is  merely  er- 
roneous and  those  where  it  is  on  absolute  nul- 
lity; and  perhaps  each  case  must  depend,  in 
some  measure,  on  its  own  circumstances;  but 
as  the  issuing  of  the  execution,  if  done  by  a 
party  enlitled  to  collect  the  money  upon  ity  is 
rather  a  defect  in  the  formal  mode  of  proceeding 
— that  is  to  say,  a  use  of  the  name  of  a  deceased 
plaintiff,  instead  of  substituting  executors  or 
administrators,  and  issuing  a  scire  facias^  i:han 
a  substantial  defect,  it  seems  to  me  on  the  au- 
thorities that  it  must  in  such  case  be  considered 
as  an  erroneous  proceeding,  not  an  irregular  or 
void  one." 

Judgments  are  never  considered  void  for  er- 
ror only.    Freeman  on  Judgments,  section  136. 

The  return  of  the  sci.  fas.  as  to  Louis  Otter 
back,  "not  found,"  instead  of  "niWl,"  and  on 
the  day  they  were  issued,  instead  of  at  the  next 
rule  day,  do  not  render  the  same  void  as  held 
by  the  Supreme  Court  of  Illinois  in  Williams  v. 
Ives,  49  111.,  512. 

Neither  is  the  judgment  of  the  revivor  of  1877, 
as  against  Louis  Otterback,  void,  because  ren- 
dered before  the  term  at  which  he  was  required 
by  the  writ  of  scire  facias  to  appear. 

The  court  says,  in  75  Cal.,  220,  "the  fact  that 
judgment  was  rendered  upon  default  entered 
before  the  time  allowing  defendant  to  answer 
had  expired  rendered  the  judgment  erroneous 
simply,  not  void." 

In  the  case  of  Mitchell  v.  Aten,  37  Kan.,  35,  a 
defendant  had  been  notified  by  publication,  and 
given  until  a  certain  day  to  appear  and  answer. 
After  notice  published,  but  before  appearance 
day,  judgment  was  entered.    The  court  says : 

"Jurisdiction  having  been  obtained  (by  the 
publication),  the  feet  that  the  judgment  was 
rendered  sooner  than  it  should  have  been,  does 
not  make  the  judgment  void;  a  judgment  thus 
rendered  is  irregular  only.  It  might  have  been 
set  aside  by  motion  or  upon  proceedings  in  er^ 
ror,  but  the  judgment  is  not  vulnerable  to  a  col- 
lateral attack." 

This  point  is  also  decided  in  Town  of  Lyons 
V.  Oooledge,  89  111.,  534.  See  Freeman  on  Judg- 
ments, sections  119,  128,  136,  where  this  point  is 
distinctly  stated,  and  the  reason  given  for  the 
rule. 

As  in  the  case  at  bar,  where  judgment  was 
rendered  on  the  day  of  the  return,  so  in  Steven- 
son V.  Newcomb,  5  Harrington  (Del.),  150,  where 
judgment  could  regularly  be  entered  only  five 
weeks  after  the  return,  it  was  entered  on  the 
day  of  the  return,  and  held  only  erroneous— not 
void. 

In  White  V.  Grow,  110  U.  S.,  188,  it  is  held  that 
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jiiri9cliotion  attaches  so  soon  as  service  is  made 
of  the  smnmons,  and  a  judgment  before  time 
for  the  answer  is  not  void. 

Justice  Woods,  speaking  for  the  icourt  in  this 
case,  says :  **  The  question  arises  whether  the 
rendition  of  the  judgment  before  the  time  for 
filing  defendant's  answer  had  expired  renders 
the  judgment  void.  We  are  of  t\}e  opinion  that 
it  does  not;  that  its  rendition  was  simply  erron- 
eous and  nothing  more.  The  court  having  jur- 
isdiction to  render  the  judgment,  and  having 
rendered  it,  the  law,  when  the  judgment  is  col- 
laterally attacked,  will  make  all  presumptions 
necessary  to  sustain  it.  Grignon's  Lessee  v. 
Astor,  2  How.,  319.  The  defendant,  being  in 
court)  was  bound  to  take  notice  of  its  proceed- 
ings, and  might  have  corrected  the  error  at  any 
time  during  the  term."  See,  also,  Cooper  v. 
Reynolds,  110  Wall.,  308;  Oornett  v.  Williams, 
20  WalL,  226. 

,  In  the  case  of  Woodward  v.  Baker,  10  Oregon, 
494,  the  court  says  (quoting  Freeman):  ^'From 
the  moment  of  the  service  of  process  the  court 
has  such  control  over  the  litigants  that  all  its 
subsequent  proceedings,  however  erroneous, 
are  not  void.  The  fact  that  the  defendant  is 
not  given  all  the  time  allowed  by  law  to  plead 
*    ♦    *    will  not  make  the  judgment  void." 

In  the  case  at  bar,  jurisdiction  is  acquired  to 
render  judgment  of  revivor,  so  soon  as  two  set. 
/as.  are  returned  nihilj  or  "  not  found;"  and  if 
such  judgment  was  rendered  before  the  appear- 
ance day,  it  would  be  set  aside  on  a  proper  and 
timely  motion  filed,  but  cannot  be  questioned 
in  another  court  or  proceeding.  The  two  nihils, 
so  fiur  as  this  kind  of  judgment  is  concerned, 
are  equivalent  to  personal  service.  Freeman  on 
Executions,  Sec.  89. 

All  the  alleged  errors  and  irregularities  in  this 
record  do  not  of  themselves  render  the  action 
of  tiie  court  null  and  void ;  and  they  are  all 
such  as  may  be  amended,  or  treated  as  if  they 
were  amended,  so  far  as  this  proceeding  is  con- 
cerned. Freeman  on  Executions,  Sees.  71,  88, 
90,92. 

The  court  would  not,  at  this  late  day,  vacate 
these  judgments  of  revivor  in  order  to  let  the 
defendants  plead  limitations;  and  there  is  no 
other  sort  of  defense  made  or  suggested  by  them 
in  opposition  to  the  claim  of  complainants  seek- 
ing to  have  an  honest  debt  paid.  Angell  on 
limitations.  Sec.  285. 

A  judgment  of  flat  on  a  scire  facias  proceed- 
ing has  aXl  the  attributes  and  conclusive  effect 
of  a  Judgment  in  any  other  case,  and  cannot  be 
impeached  in  any  collateral  suit.  Dickson  v. 
Wilkinson,  3  How.,  67,  61. 


The  Supreme  Court  says,  in  this  case,  that 
**  a  aei/re  facias  in  an  action  to  which  the  de- 
fendant may  plead  any  legal  matter  of  defense, 

*  *  *  It  is  a  universal  rule  of  l^w  that  if  the 
party  fail  to  plead  matter  in  bar  to  the  original 
action,  and  judgment  pass  against  him,  that  he 
cannot  afterwards  plead  it  in  another  action 
founded  on  that  judgment ;  nor  in  a  scire  faMas, 

*  *  *  The  judgment  on  the  scire  facias^ 
although  ancillary  to  the  original  judgment, 
and  the  foundation  of  the  proceeding  on  the 
second  scire  facias,  was,  nevertheless,  a  final 
judgment,  *  *  *  conclusive  upon  the  parties; 
sxcd  opposed  an  insuperable  bar  to  any  plea  of 
either  party,  whether  of  law  or  of  fttct,  designed 
to  go  beyond  it" 

Should,  however,  any  doubt  exist  as  to  the 
correctness  of  these  conclusions,  there  is  still 
another  point  which  we  would  suggest  as  suffi- 
cient to  sustain  the  bill,  and  that  is  this : 

Jurisdiction  always  remains  with  the  court 
wherein  a  judgment  is  rendered,  to  execute 
that  judgment ;  and  this  court  has  decided  that 
the  effect  of  an  execution  is  to  give  life  to  the 
judgment  for  a  period  of  twelve  years  firom  the 
date  of  its  return ;  and  whenever  such  a  writ 
may  be  issued,  it  is  a  judicial  process,  a  juris- 
dictional proceeding,  that  must  be  set  aside  be- 
fore it  can  be  stripped  of  its  attributes  and  Amo- 
tions ;  and  in  this  case,  as  no  motion  has  ever 
been  made  to  quash  or  set  aside  the  various  ex- 
ecutions issued  on  these  judgments,  they  are 
still  in  fiill  force  by  virtue  of  said  writs ;  and 
therefore  we  need  not  go  back  fiirther  than  to 
the  last  fL  fa,,  in  1889,  for  the  purposes  of  this 
suit 

Prima  fade  that  execution,  with  its  return, 
implies  a  valid  judgment  at  law,  which  the  court 
at  law  is  endeavoring  to  execute  by  all  the  means 
at  its  command,  and  which  execution  is  unavail- 
ing for  no  other  reason  than  the  defendants  have 
no  property  subject  to  levy  and  sale;  and  there- 
fore the  the  necessity  to  call  upon  a  court  of 
equity  for  assistance  in  executing  the  said  judg- 
ment. 

The  complainants,  knowing  of  the  expec- 
tancy of  the  defendants  under  the  will  of  Phil- 
lip Otterback,  and  looking  forward  to  that  as 
their  only  hope  of  collection,  have  always 
endeavored  to  keep  their  judgments  in  condi- 
tion to  avail  themselves  of  it;  and  if  the  case 
is  in  any  way  open  to  doubt,  we  submit  that  the 
doubt  ^ould  be  solved  in  favor  of  justice  and 
right,  rather  than  to  relieve  debtors  Arom  the 
payment  of  a  just  obligation  for  no  better  rea- 
son than  because  it  has  been  owing  for  a  long 
time,  during  which  they  have  done  nothing 
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either  towards  payment,  or  towards  avoiding 
the  judgments  or  executions  of  the  court. 
Henry  E.  Davis  for  defendants: 

(1)  The  original^. /as.  were  void. 

They  did  not  follow  the  terms  of  the  judg- 
ments, which  were  $1,200  each,  to  be  released 
on  payment  of  a  smaller  sum. 

An  execution  is  void  which  is  issued  upon  a 
judgment  for  one  sum,  when  the  judgment  is 
for  that  sum,  to  be  released  upon  the  payment 
of  a  dififerent  sum.  Walker  v.  Marshall,  7  Ired. 
Law,  1 ;  McKnew  v.  Duvall,  45  Md.,  601 ;  See 
Moore  v.  (Jarre tson,  6  Md.,  444. 

(2)  The  suits  were  never,  in  legal  contempla- 
tion, revived  in  the  names  of  the  exexutors. 

a.  There  should  have  been  a  scire  facias. 

**  In  all  cases  where  a  new  person  who  is  not 
a  party  to  a  judgment  or  recognizance  derives 
a  benefit  by  or  becomes  chargeable  to  the  exe- 
cution, there  must  be  a  scire  facias  to  make  him 
a  party  to  the  judgment.  In  the  case  of  the 
death,  therefore,  of  a  sole  plaintiflf  or  defendant 
after  judgment,  interlocutory  or  final,  the  legal 
representatives  of  such  plaintiflf  or  defendant 
deriving  a  benefit  by  or  becoming  chargeable 
to  the  judgment,  being  strangers  to  the  record, 
require  a  scire  facias  to  issue  to  make  them 
privy  to  the  judgment,  in  order  that  the  execu- 
tion by  which  they  are  to  be  benefitted  or 
charged,  may  be  warranted  by  the  judgment 
and  that  the  record  may  be  consistent  with 
itself.    Foster  on  Scire  Facias,  175. 

The  executors  of  a  deceased  plaintiff,  even 
within  a  year  and  a  day,  cannot  have  execution 
without  a  sci.  fa.  2  Wms.  Saunders,  8  n.,  1 ; 
Pennoyer  v.  Brace,  1  Salk.,  311 ;  Foster  Sci.  Fa., 
99  ;  6  Bac.  Abr.,  112  ;  5  Com.  Dig.,  773  ;  2  Tidd's 
Pr.,  1024. 

**  The  plaintiflf  died  after  the  verdict  and  be- 
fore judgment  was  entered  thereupon.  After- 
wards judgment  was  entered  and  execution 
taken  out  without  any  scire  facias  sued  out  at 
the  suit  of  the  plaintiffs'  representative; 
and  now  it  was  moved  to  set  aside  the 
execution  of  fieri  facias ;  and  it  was  held  that 
although  the  judgment  was  regularly  entered 
by  the  17  Oar.  2,  Ch.  8,  yet  the  ^eri /acta*  issued 
irregfularly,  for  there  ought  to  have  been  a  scire 
facias^  and  the  execution  was  set  aside  and  the 
money  levied  thereupon  ordered  to  be  returned 
to  the  defendant."  Earle  v.  Brown,  1  Wilson, 
302. 

This  continues  the  law  of  this  jurisdiction.  In 
Hanson  v.  Barnes,  3  G.  &  J. ,  359,  it  is  said  by 
the  court ; 

"  The  general  principle  that  where  a  new  per- 
son is  to  be  benefitted  or  charged  by  the  execu- 


tion of  the  judgment  there  ought  to  be  a  scire 
facias  to  make  him  a  party  is  admitted,  but  it 
cannot  apply  to  a  case  where  the  new  party  be- 
comes interested  after  the  process  is  regularly 
in  the  hands  of  the  oficer  for  execution."  And 
see  Trail  v.  Snouflfer,  6  Md.,  308. 

In  the  case  at  bar  there  was  no  outstanding 
process  at  the  time  of  the  suggestion  of  the 
plaintiff's  death,  the  fi.  fas.  theretofore  issued 
having  been  duly  returned  nulla  bona. 

And  the  necessity  for  applying  the  rule  in 
this  case  is  especially  manifest,  inasmuch  as  the 
complainants  profess  to  be  executors,  implying 
a  will  and  the  issue  of  letters  testamentary.  In 
fact,  the  suggestion  of  death  in  the  suits  at  law 
(which  is  not  printed  in  the  abstract  of  record) 
begins  as  follows: 

**And  now  comes  here  Mr.  Cleary,  attorney 
for  the  executors,  and  suggests  the  death  of  the 
plaintiff,  and  the  same  is  not  denied;  that  he 
died  leaving  a  will,  in  which  he  appointed  James 
P.  Willett  and  Robert  Willett  his  executors,  and 
that  they  have  duly  qualified  as  such,"  etc. 

Surely  the  defendants  had  a  right  to  be  heard 
on  these  assertions. 

h.  And  the  supposed  answer  of  the  complain- 
ant's counsel  to  the  position  here  asserted  does 
not  touch  the  question. 

That  supposed  answer  is  that  the  so-called 
judgment  of  revivor  was,  at  the  most,  voidable 
only:  an  irregularity,  and  not  a  nullity;  and, 
until  set  aside  by  some  direct  attack,  a  con- 
clusive judgment. 

Now,  while  it  is  true  that  as  in  such  cases  as 
that  of  a  stranger  to  a  record  buying  at  an  exe- 
cution  sale  no  mere  irregularities  can  avail  to 
invalidate  the  sale,  the  case  is  far  dififerent  where 
the  irregularities  are  insisted  upon  as  between 
the  parties  to  the  record,  il/ter  execution  of  a 
judgment  everything  is  presumed  in  favor  of 
the  judgment,  but  when  execution  is  sought,  and 
the  interposition  of  the  court  is  necessary  to 
that  execution,  the  court  will  not  aid  the  en- 
forcement of  what  it  sees  to  be  an  improper 
judgment. 

All  of  the  cases  cited  by  complainants'  coun- 
sel on  this  point  are,  without  exception,  oases 
in  which  strangers  to  the  original  action  sought 
to  justify  under  an  irregular  but  not  void  judg- 
ment or  execution.  No  case  is  cited  in  which, 
between  the  parties,  a  court  enforced  by  execu- 
tion such  irregular  judgment.  This  point  is 
ftirther  considered  below. 

And  in  the  case  at  bar  all  the  judgments  were 
by  default.  And  in  case  of  a  judgment  by  de- 
fault everything  is  open  to  examination;  no 
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irregalsrity  is  waived.  Harris  y.  Hardeman, 
14  How.,  338. 

3.  Bat  evea  assuming  the  substitation  of  the 
execntors  to  have  been  sufficient  (whioh  is  still 
denied),  the  judgments  asserted  by  the  com- 
plainants are  not  shown  by  the  bill  to  be,  and, 
in  fiMst,  are  not,  legally  enforceable;  because, 
Arst,  the  original  aoi  faa.  do  not  recite  the  judg- 
ments ;  secondly,  assuming  the  original  8cL  fas. 
to  be  sufficient,  the  judgments  on  the  9ci,  fas, 
appear  to  have  been  rendered  not  only  without 
the  issue  of  a  proper  alicu,  but  also  upon  a  sup- 
I>osed  alios,  which,  on  its  face,  is  seen  not  to 
correspond  to  the  original  soi.  /a.,  and,  accord- 
ingly, to  be  invaUd  and  insufficient ;  and,  thirdly, 
the  judgments  on  the  sot.  /as.  as  to  Louis  Otter- 
back  were  entered  prematurely  and  before  the 
court  had  acquired  jurisdiction  of  him  for  the 
purposes  of  such  j  udgments. 

a.  The  original  act.  /as.  do  not  recite  the  judg- 
ments. 

As  already  pointed  out,  a  writ  which  does  not 
follow  the  judgment,  upon  which  it  assumes  to 
be  based,  is  void,  and  not  merely  irregular  or 
voidable.  So  far  is  this  the  case,  that  a  sale  on 
an  execution  which  does  not  follow  the  judg- 
ment upon  which  it  purports  to  have  been 
issued,  is  void,  even  as  to  a  stranger.  This  is 
familiar  law.  While  a  stranger  buying  under  a 
writ  which  follows  a  judgment  may  rely  upon 
the  judgment  for  his  protection,  he  may  not,  on 
the  other  hand,  rely  upon  a  writ  which  does  not 
follow  the  judgment. 

*'As  the  execution  was  the  mode  of  carrying 
the  judgment  into  effect,  it  was  necessary  that 
the  execution  should  strictly  conform  to  the 
judgment  and  be  authorized  by  it  or  it  was 
void."    Ooz'i  Practice,  164. 

In  the  case  at  bar,  the  original  9ci,  /as.  were 
totally  defective  in  two  particulars :  (1)  They 
purported  to  be  issued  upon  a  judgment  ob- 
tained by  the  executors;  and,  (2),  they  were 
silent  as  to  interest  on  the  principal  sums.  Sup- 
pose a  sale  of  property  of  the  defendants  in 
obedience  to  such  a  writ ;  the  purchaser  would 
buy  on  an  execution  of  the  non-existing  judg- 
ement; and  the  marshal  would  not  only  be  sell- 
ing on  a  non-existing  judgment,  but  also  for  an 
amount  less  than  that  for  which  the  supposed 
judgment  was  actually  rendered.  No  one  will 
pretend  that  such  a  proceeding  could  stand 
even  for  a  stranger ;  how  much  less  when  par- 
ties themselves  are  disputing  its  propriety  and 
sufficiency. 

&.  There  was  no  proper  aliaa  sci,  fa. 

A3  to  Louis  Otterback,  it  cannot  be  pretended 
that  he  is  bound  by  the  so-called  judgment  of 


fiat  unless  there  was  issued  against  him  a  suffi- 
cient alias  writ  of  sci.  fa.  And  there  was  no 
such  writ.  The  so-c  ailed  alias  writ  was  not  such 
in  fact.  Nothing  on  its  face  indicates  that  it  was 
anything  else  than  an  ordinary  original  writ  of 
scL  fa.  But  if  it  be  assumed  to  have  been  in- 
tended as  an  alios  writ,  it  was  wholly  irregular 
and  ineffectual,  because  (1),  it  does  not  recite 
the  original  writ,  and  (2),  it  does  not  corres- 
pond to  the  original  writ 

(1)  The  recital  of  the  prior  writ  was  essential 
to  the  validity  and  efficacy  of  the  alias.  Where 
the  first  writ  is  not  served  and  the  courts s  juris- 
diction to  give  judgment  offUU  rests  on  the 
return  of  two  nihilSy  the  record  must  show 
affirmatively  that  all  the  essentials  of  jurisdic- 
tion exist;  and  unless  the  writ  upon  which  the 
second  return  of  nihil  was  made  appears  to  have 
been  an  alias  writ,  the  proceeding  to  judgment 
was  so  irregular  as  to  be  void.  See  Foster  on 
sci.  /a.,  27 ;  Bowie  v.  Neal,  41  Md.,  124 ;  Mo- 
Knew  V.  Duvall,  45  Md.,  601. 

(2)  But  irrespective  of  this,  the  second  seL  fa. 
was  wholly  ineffectual  and  void,  because  it  does 
not  correspond  to  the  first  sot.  fa,  or  to  the 
original  judgment  in  any  of  the  oases. 

In  each  case,  the  first  sci.  fa,  recites  the  judg- 
ment as  recovered  by  the  plaintiffs  **  in  the  Cir- 
cuit Court,  D.  C,"  while  the  so-called  alias  re- 
cites the  judgment  as  having  been  recovered  in 
the  Supreme  Court  of  the  District,  and,  like  the 
first,  erroneously  recites  the  judgment  as  to 
amount. 

Counsel  for  complainants  consider  this  a  harm- 
less irregularity.  But  inasmuch  as  the  due  issue 
and  return  of  the  alias  sci.  /a.  were  essential 
to  give  the  court  jurisdiction  to  act,  the  irregu- 
larity is  at  once  seen  to  be  fatal. 

.0.  The  judgments  of  flat  as  to  Louis  Otterback 
were  rendered  prematurely  and  before  the  court 
had  jurisdiction  to  render  them. 

The  supposed  alios  sd,  fa,  in  each  case  was 
issued  October  4,  1877,  and  returned  "not 
found"  the  same  day,  and  thereupon,  still  on 
the  same  day,  the  flat  was  entered. 

The  command  of  the  writ  was  that  the  de- 
fendant, Louis  Otterback,  should  appear  before 
the  court  at  its  first  special  term  ensuing  service, 
to  show  cause  why  executibn  should  not  be  had. 
The  writ  accordingly  was  not  returnable  until 
such  special  term,  and  the  action  of  the  court 
could  not  be  invoked  until  then.  The  return 
and  judgment  on  the  same  day  that  the  writ 
was  issued  were  therefore  irregular  and  void. 

But,  it  is  said,  these  were  not  such  irregn^ilari- 
tiee  as  to  make  the  judgment  void,  and  several 
cases  are  cited  in  supposed  support  of  this  view. 
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As  to  all  these  oases,  it  is  to  be  noted  that  they 
are  collateral  proceedings,  one  of  the  parties  to 
which  was  a  stranger  to  the  case  in  which  the 
irregular  action  was  had.  Moreover,  the  cases, 
on  analysis,  will  be  found  to  be  far  dififerent 
from  that  at  bar. 

In  Williams  v.  Ives,  49  111.,  512,  there  were 
two  nihiU  returned  on  the  days  of  the  issue  of 
the  writs,  but  the  action  of  the  court  was  not 
had  until  after  the  time  limited  for  the  last  re- 
turn. The  second  of  the  two  writs  was  return- 
able on  the  fourth  Monday  of  August,  1862,  and 
judgment  was  not  rendered  until  March,  1863. 
In  this  oajBe  the  court  (pages  614,  615),  in  effect 
Justifies  its  holding  by  declaring  that  '*  the  an- 
cient strict  and  formal  rules  of  the  British  courts 
in  regard  to  service  of  process  and  rules  on 
parties  have  never  obtained  in  our  courts,  and 
under  the  more  modem  practice  of  those  courts 
the  rules  have  become  much  relaxed;"  which 
may  be  true  of  the  Illinois  courts. 

In  re  Newman,  75  Oal.,  213,  was  a  case  in 
which  it  was  sought  collaterally  to  attack  a 
decree  of  divorce,  rendered  in  another  case,  by 
default,  before  the  time  for  answering  had  ex- 
pired ;  and  the  court  relied  upon  the  fact  that 
the  requisite  notice  by  publication  having  been 
given,  that  was  equivalent  to  service ;  and  that 
the  court  having,  by  such  service,  obtained  juris- 
diction of  the  defendant,  he  was  to  be  deemed  as, 
in  effect,  in  court  but  delaying  his  answer,  and 
that  the  premature  decree  was,  under  those  cir- 
cumstances, erroneous  only,  but  not  void.  In 
the  case  at  bar  the  premature  return  of  **  not 
found''  was  not  equivalent  to  service,  and  so 
could  not  be  deemed  to  have  brought  Louis 
Otterback  into  court. 

Mitchell  V.  Aten,  37  Kans.,  35,  was  a  similar 
case ;  the  court  saying  that  ^^Jurisdiction  having 
been  obtained,  the  fact  that  the  judgment  was 
rendered  sooner  than  it  should  have  been  does 
not  make  the  judgment  void.2' 

So  in  the  case  of  Lyons  v.  Cooledge,  89  111., 
529,  the  court,  speaking  of  the  service  by  publi- 
cation, said :  "  From  the  date  of  such  service  the 
court  had  such  jurisdiction  of  the  defendant  that 
its  subsequent  proceedings  were  not  void,  how- 
ever erroneous  they  may  have  been . ' '   Page  534. 

And  in  White  v.  Crow,  110  U.  S.,  183,  the  court 
says,  in  terms,  that  the  service  upon  the  defend- 
ant **wa8  regular  and  deffective.  The  court 
therefore,  had  jurisdiction  of  the  parties ;"  and, 
it  is  added,  ''the  defendant,  being  in  court,  was 
bound  to  take  notice  of  its  proceedings,  and 
tnight  have  corrected  the  error  at  any  time  dur- 
ing the  term. ' '    Pages  187-8. 

Now,  one  of  the  most  familiar  grounds  for 


attacking  a  judgment,  and  which  is  allowed 
even  in  a  collateral  proceeding,  is  want  of  juris- 
diction of  either  a  party  or  subject  matter.  So 
that  even  admitting  the  case  at  bar  to  be  a 
proceeding  collateral  to  the  cases  in  which  the 
judgments  in  question  were  rendered,  those 
judgments  are  open  to  attack  upon  this  ground. 
And  as  it  is  plain  that  the  court  never  had  juris- 
diction of  Louis  Otterback  on  the  supposed  alia^ 
sd.  fa.  the  judgment  thereon  as  to  him  is  void. 

But,  say  counsel  again,  the  return  of  two  nihils 
gave  the  court  jurisdiction ;  and  in  support  of 
this  Freeman  on  Executions,  Sec.  89,  is  cited. 
But  reference  to  that  section  will  show  that  the 
author,  citing  authority,  declares  that  such  ju- 
risdiction is  acquired  upon  return  on  the  return 
day  of  the  writ — a  vastly  different  case  from  that 
at  bar. 

The  return  term  of  an  action  at  law  is  the  first 
term  after  the  summons  has  been  l^ally  exe- 
cuted.   Story  V.  Ware,  35  Miss.,  399. 

A  judgment  by  default  rendered  before  the 
expiration  of  the  time  allowed  by  law  for  the 
appearance  after  service  of  the  summons  is  void, 
and,  therefore,  subject  to  collateral  attack. 
France  v.  Evans,  90  Mo.,  74.  See  Dugan  v. 
McQlann,  60  Ga.,  355. 

'*No  question  is  better  settled  than  that  a 
judgment  by  default,  rendered  upon  service, 
within  the  time  the  law  prescribes,  is  invalid." 
Howard  v.  Clark,  43  Mo.,  348.  See  Johnson  v. 
Baker,  38  111.,  98;  Palmer  v.  McMaster,  8  Mont., 
186. 

And,  as  already  pointed  out  {ante,  p.  8),  the 
oases  relied  upon  by  counsel  for  the  complcun- 
ants  have  no  application  to  a  case  like  that 
at  bar.  In  all  those  cases  there  waa  service, 
either  actual  or  constructive,  upon  the  defend- 
ant, so  that  the  court  could  claim  to  have  juris- 
diction of  him,  that  he  was  in  court.  Further- 
more, in  each  case  his  appearance  was  required 
after  a  lapse  of  a  given  number  of  days,  while 
the  court  was  holding  the  same  session  at  which 
the  summons  went  out. 

The  case  at  bar,  however,  is  radically  differ- 
ent. The  alias  sd.  fa.  was  issued  in  one  term 
and  the  defendant's  appearance  was  called  for 
at  another  term.  The  return  term  was  the  term 
to  which  the  defendant  was  cited,  and  the  earlier 
return  by  the  marshal  was  a  nullity.  But,  what 
is  more  important,  the  court  by  fixing  a  term  for 
the  defendant's  appearance  put  itself  in  tnncu2t« 
so  that  it  could  not  act  before  the  coming  of  that 
term;  at  least,  without  having  the  defendant  in 
court.  Nothing  in  the  administration  of  justice 
could  be  more  monstrous  than  that  a  writ  should 
issue  and  be  returned  and  default  taken  thereon. 
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all  in  the  same  day,  and  the  party  responsible 
for  sach  a  gross  x>erformance  be  allowed  to  as- 
sert it  as  unassailable.  A  court  thus  made  the 
unwitting  instrument  of  a  snap  judgment  and 
then  asked  to  co-operate  in  its  maintenance  after 
exposure,  will  be  astute  to  remedy  the  wrong 
into  which  it  was  led. 

4.  Assuming,  however,  the  judgments  of  ^at 
on  the  act.  /aa.  o£  1877  to  be  unassailable  in  this 
proceeding,  there  yet  remains  an  insurmount- 
able diflQculty  in  connection  with  these  aci.  fas. 

'^  If  the  plaintiff  who  sues  out  a  writ  of  act  fa. 
to  revive  a  judgment  does  not  proceed  upon  it 
within  a  j^sa  and  a  day  it  is  a  discontinuance  of 
it,  and  the  plaintifif  must  commence  by  sci,  fa.  de 
novo,^^  Vanderheyden  v.  Gardner,  9  Johns.,  79; 
Bank  v.  Frederickson,  2  Miles.,  70;  Kenedy  v. 
Smith,  2  Bay,  414. 

"After  reviving  a  judgment  by  a  scire  facias, 
if  a  year  and  a  day  pass  before  execution,  the 
judgment  must  be  again  revived  by  scire /octoa 
before  the  execution  can  be  sued  out."  2  Arch. 
Pr.,  101;  2  Tidd^s  Pr.,  1009,  1106;  Foster  on  sci. 
/a.,  27. 

Of  course,  this  means  that  a  good  and  suffi 
cient  ^Lecution  must  be  sued  out  within  the  year 
and  a  day.  In  the  case  at  bar,  execution  was  at- 
tempted to  be  sued  out  within  that  time — namely, 
in  April,  1878.  But  the  execution  was  in  every 
case  insufficient  and  invalid.  The  judgment  of 
flat  is  not  printed  in  fUll  in  the  record.  In  each 
case,  as  will  be  seen  by  reference  to  the  minutes, 
the  entry  is:  *^  The  plaintiffs  *  *  *  pray  ex- 
ecution of  t^ieir  judgment  against  the  defendants 
recovered  before  t^  Oireuit  Court  of  the  District 
of  Ck>lumbia,''  etc.,  not  for  the  amount  of  the 
Judgment,  but  for  the  amount  on  payment  of 
which  the  judgment  was  to  be  released,  and  that, 
too,  without  interest,  which  is  a  most  substantial 
XMurt  of  the  amount  sought  to  be  levied.  The 
execution,  in  each  case,  is  for  the  amount  actu- 
ally collectible,  including  vnterest;  in  each  case 
the  Judgment  to  be  executed  is  described  as  ren- 
dered by  the  Supreme  Oourt  of  the  District  of 
Columbia;  and  in  each  of  Nos.  507  and  508  the 
Judgment  is  described  as  having  been  recovered 
by  the  plaintiff  ^8  testator. 

It  is  clear  that  the  supposed  ft,  fas,  of  1878  were 
mere  nullities;  &om  which  it  follows  that,  no 
new  scL  fa.  having  been  sued  out,  the  supposed 
aci.  fa,  of  1877  has  been  discontinued  and  cannot 
now  be  asserted  for  any  purpose. 

5.  Finally,  it  is  said  that  none  of  the  objec- 
tions set  up  to  the  proceedings  in  the  suits  at 
law  can  be  availed  of  in  this  action,  because,  it 

.  is  said,  this  is  a  collateral  proceeding,  and  the 


irregularities  pointed  out  are  not  such  as  to 
make  the  judgments,  etc.,  void. 

To  this  there  are  two  answers:  First,  that  the 
judgment  of  flat  against  Louis  Otterback  is  cer- 
tainly void,  as  Under  the  circumstances  the 
court  had  no  jurisdiction  to  render  it;  and,  sec- 
ond, the  irregularities  pointed  out  can  be  availed 
of  in  this  action. 

It  is  to  be  borne  in  mind  throughout  that  this 
is  an  action  between  the  original  parties  to  the 
suits  at  law,  and  that  the  plaintiffs  in  those  suits 
are  seeking  to  enforce  their  judgments  with  the 
aid  of  the  court. 

It  is  beside  the  question  to  talk  of  the  neces- 
sity of  pleading  limitations.  No  matter  what 
other  courts  may  have  said  as  to  interposing 
the  twelve-year  bar  to  a  proceeding  on  a  judg- 
ment, this  court,  in  a  well-considered  case,  has 
explicitly  pointed  out  the  difference  between 
limitations  in  ordinary  and  the  destructive 
character  of  the  Maryland  act  as  to  judgments 
'*  above  twelve  years'  standing."  Thompson  v. 
Beveridge,  3  Mackey,  175. 

The  cases  cited  on  this  point  by  counsel  for 
complainant  have  no  application  to  this  case. 

In  Beames  v.  Hamilton,  3  QilL,  275,  the  defend- 
ant attempted  to  plead  the  statute  to  a  aci. /a.  on 
judgment,  and  did  it  so  poorly  that  on  special 
demurrer,  the  court  said  that  the  plea  was  bad 
in  form. 

Simpson  v.  La  Salle,  4  McLean,  352,  is  an  In- 
diana case  which  gives  us  no  light  on  the  Stat- 
ute of  Limitations  of  that  State. 

Elliott  V.  Knott,  14  Md.,  121,  was  a  case  of 
ejectment  in  which  the  plaintiff  sought  to  set 
up  against  a  purchaser  at  an  execution  sale  who 
was  a  stranger  to  the  suit  an  irregularity  in  the 
execution.  Limitations  were  not  involved,  the 
irregularity  consisting  in  the  issue  of  a\/i.  fa, 
after  three  years  without  a  aci.  fa. 

The  great  point,  which  is  missed  or  ignored 
by  counsel,  is  unaffected  by  any  case  cited  by 
them;  namely,  that  we  have  in  this  case  an 
exact  analogy  to  a  party  plaintiff  in  an  execu- 
tion seeking  to  maintain  title  in  himself  under 
that  execution,  notwithstanding  irregularity, 
for  which,  in  law,  he  is  responsible. 

The  law  in  such  a  case  is  plain  and  righteous. 

"Ajudgmant  obtained  irregularly,  and  against 
law  or  the  practice  of  the  court,  is  tainted  with 
vices  liable  to  result  in  its  destruction,  and  for 
which  the  party  practicing  the  irregularity  is 
alone  responsible.  When,  on  account  of  these 
vices,  the  judgment  is  vacated,  the  party  guilty 
of  the  irregularity  seems  to  be  as  completely 
without  any  means  of  justification  as  though  no 
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judgment  had  ever  been  entered."    Freeman 
on  Judgments,  Sec.  104  b. 

It  is  well  settled  that  the  plaintiff  in  execution 
is  deemed  to  be  a  purchaser. with  notice  of  all 
errors  and  irregularities  in  the  proceedings  and 
judgment  in  a  suit  Stroud  v.  Casey,  25  Tex., 
740,  and  cases  cited  ;  Corwith  v.  State  Bank,  18 
Wis.,  660  ;  Galpin  v.  Page,  18  Wall.,  373-5. 

"The  same  considerations  of  policy  which  se- 
.  cure  to  an  innocent  purchaser  a  valid  title,  do 
not  exist  where  the  judgment  creditor  becomes 
the  purchaser,  and  it  would  be  the  height  of  in- 
justice to  allow  the  party  guilty  of  the  irregu- 
larity to  take  advantage  of  it."  Jackson  v. 
Oadwell,  1  Cow.,  644,  645. 

In  that  case  the  execution  was  voidable  only, 
and  the  action  was  by  a  stranger  to  the  original 
suit,  but  one  whose  relation  to  the  plaintiff  in 
execution  was  such  that  the  court  thought  him 
not  a  bonaflde  purchaser.  **  The  contest  here," 
said  Savage,  Ch.  J.,  **is  virtually  between  the 
original  parties,  and,  as  between  them^  I  can  see 
no  objection  to  an  inquiry  into  the  regularity  of 
the  sale.'' 

The  case  at  bar  1  s  a  much  stronger  case ;  the 
1^  contest  is  not  only  virtually,  but  absolutely, 
between  the  original  'parties,  and  the  complain- 
ants are  asking  the  aid  of  the  court  that  they 
may  get  a  benefit  of  their  own  irregular  pro- 
ceedings. 

I  have  examined  every  case  cited  by  counsel 
for  the  complainants  as  to  the  unassailability  of 
an  irregular  judgmant  or  execution— voidable, 
but  not  void ;  and,  as  already  stated,  without 
exception,  they  are  cases"  in  which  the  irregu- 
larity was  sought  to  be  asserted  against  a 
stranger.  None  of  the  cases  is  one  between  the 
original  parties,  and  one  of  them— ^Durham  v. 
Heaton,  23  111.,  264 — recognizes  the  distinction 
here  insisted  upon.  In  that  case  there  had  been 
a  sale  under  an  execution  defective  but  not 
void ;  and  the  defect  was  sought  to  be  relied 
upon  against  the  execution  purchaser,  a  stranger 
to  the  suit ;  and,  said  the  court :  '*  A  party,  not 
the  plaintiff  in  tfis  writj  purchasing  the  land 
under  the  sale  made  under  the  writ  would  hold 
the  land."    Page  272. 

Another  consideration  is  entitled  to  great 
weight  in  this  connection  :  Should  the  defend- 
ants, even  now,  by  motion  apply  to  the  law 
court  to  vacate  the  judgments  of  flat,  or  the 
executions  thereon,  they  would  be  entitled  to 
relief. 

"  The  time  within  which  a  motion  to  quash 
an  execution  may  be  made  appears  to  have  no 
limit.    The  motion  may  be  made  and  granted 


after  the  writ  has  been  returned  fully  executed." 
Freeman  Execs.,  section  76. 

And,  as  shown  by  the  cases  of  Earl  v.  WilBon 
and  Trail  v.  Snouffer,  above  cited,  although  the 
flat  on  8ci.  /a.  may  issue,  when  it  comes  to  exe- 
cution, that  which  would  have  served  to  pre- 
vent or  vacate  the  Hat — as  the  death  of  the 
plaintiff  at  the  time— may  yet  be  relied  upon. 
In  the  case  at  bar  any  one  of  the  executions 
succeeding  the  flat  might  be  quashed  on  the 
ground  of  irregularity  in  rendering  the  judg- 
ment of  fiat;  and  so,  if  the  court  should  over- 
rule the  demurrers,  the  result  would  be  only  to 
send  the  defendants  to  the  law  court  for  such 
purpose. 

Surely  a  court  sitting  in  equity,  which  is  in 
law  the  same  court  as  that  in  which  the  irregu- 
lar proceedings  were  had,  will  not  drive  parties 
to  such  a  course  in  the  face  of  its  knowledge  of 
what  that  course  must  result  in. 

That  the  flat  and  executions  would  he  set 
aside,  as  to  Louis  Otterback,  is  clear;  and  an 
execution  on  a  joint  judgment  against  two,  if 
void  as  to  one,  is  void  in  toto,  Herman  on  Exe- 
cutions, section  65.  See  Jackson  v.  Hulse,  6 
Mack.,  555. 

W.  WiLLOUGHBY  for  Henry  B.  Otterback: 

The  attention  of  the  court  is  called  to  the  faot 
that  the  flut8  which  are  sought  to  be  enforced 
were  obtained  October  4,  1877,  while  the  bill  in 
this  case  was  not  filed  until  October  24, 1889, 
being  a  period  of  more  than  twelve  years.  The 
flats  are  claimed  to  be  supported  by  executions 
issued  within  a  year  and  a  day  from  the  date  of 
the  flats,  but  on  inspecting  the  executions  it 
will  be  seen  that  while  these  flats  do  not  call 
for  interest  such  executions  call  for  the  collec- 
tion of  interest  to  a  very  large  amount,  besides 
the  principal  sums,  and  that  these  executions 
do  not  agree  with  the  flats  in  several  other  ma- 
terial respects. 

I  claim  therefore  that  even  if  such  flats  were 
properly  obtained  such  executions  cannot  be 
regarded  as  supporting  them ;  that  they  are  not 
simply  voidable  but  are  absolutely  void  as  being 
issued  without  authority.  In  support  of  this 
claim,  and  also  as  bearing  upon  the  proceedings 
prior  to  the  flats,  I  i^k  the  court  to  consider 
carefully  the  following  authorities : 

In  Hastings  v.  Johnson,  1  Nov.,  613,  a  sale 
under  an  execution  which  called  for  interest 
which  the  judgment  did  not  authorize  was  set 
aside,  the  court  holding  it  absolutely  void.  The 
court  say : 

"  That  an  execution  issued  and  sale  of  prop- 
erty made  where  there  is  no  judgment  author- 
izing it  would  be  utterly  void  there  can  be  no 
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doabt,  and  for  the  same  reason  we  think  an  ex- 
ecation  and  sale  for  a  sum  exceeding  that  actu- 
ally due  upon  the  judgment  would  be  equally 
void,  because  there  is  no  judgment  to  author- 
ize the  collection  of  the  excess  for  which  execa- 
tion  is  issued.  When  the  discrepancy  between 
the  judgment  and  the  execution  is  a  mere  trifle, 
levy  and  sale  will  not  be  disturbed,  because  it 
is  said  lex  non  curat  de  minimis ;  but  when  the 
discrepancy  is  material  it  cannot  be  overlooked 
or  disregarded  by  the  courts. 
-  "The  protection  which  the  law  extends  to 
bona  flde  purchasers  at  judicial  sales  will  not 
avail  the  purchaser  in  this  case,  for  we  consider 
the  sale  not  merely  voidable,  but  absolutely 
void,  and  in  such  cases  the  sale  will  be  set  aside, 
even  though  the  rights  of  bona  fide  purchasers 
have  intervened." 

In  French  v.  Eaton,  16  N.  H.,  337,  held : 

"An  extent  of  an  execution  upon  land  will  be 
void  if  the  land  be  levied  upon  to  satisfy  inter- 
est upon  a  judgment."    (Syllabus. ) 

This  was  a  case  where  the  judgment  did  not 
bear  Interest.  Held^  not  merely  voidable  but 
void  in  &vor  of  the  plaintiff  in  the  execution. 

In  Watson  v.  Puller,  6  John.,  284,  the  court 
says:  "  It  is  an  abuse  of  the  process  of  the  court  to 
make  use  of  the  execution  to  enforce  the  pay- 
ment of  interest  accruing  since  the  judgment." 
*  *  *  The  execution  must  follow  the  judgment, 
and  can  only  be  commensurate  with  it.  To  levy 
interest  in  the  given  case  is  to  levy  more  under 
the  judgment  than  it  authorizes." 

Kent.,  J.,  says  such  a  practice  is  liable  to  in- 
finite i^use;  such  an  execution  is  without  au- 
thority. 

In  Palmer  v.  Palmer,  2  Conn.,  462,  in  an 
ejectment  case  for  land  sold  under  execution, 
held,  that  the  execution  was  void  and  conferred 
no  title  because  it  issued  on  a  judgment  in  favor 
of  a  party  in  his  private  capacity,  whereas  the 
judgment  was  in  Yan  favor  as  administrator. 

Heldj  to  be  an  absolute  nullity  because  it  did 
not  foUow  the  j  udgment. 

Held,  to  be  a  most  material  variance.  The 
legal  effect  would  be  the  same  as  though  there 
were  actually  two  parties. 

"An  execution  in  the  name  of  William  Barnes, 
guardian,  is  not  supported  by  a  judgment  in  the 
name  of  Charity,  Penelope  and  Sarah  Newsom, 
by  their  guardian,  William  Barnes,  and  is  there- 
fore voidJ*^  (Syllabus.)  Newsom  v.  Newsom,  4 
Ired.,  381,  N.  C.  See  also  Smith  v.  Knight,  11 
Ala.,  618. 

In  Cutler  v.  Wadsworth,  7  Conn.,  6,  where 
an  execution  varied  from  the  judgment  as  to 


date,  it  was  held  that  the  execution  was  void. 
The  court  says : 

"  The  description  of  a  record  is  matter  of  sub- 
stance, and  a  mistake  in  not  describing  it  truly 
is  a  fatal  error.  Undoubtedly  the  execution  in 
question  unsupported  by  a  judgment  is  void. 
The  sheriff  was  under  no  legal  obligation  to 
enforce  it,  nor  could  he  do  it  Mrlthout  becoming 
a  trespasser.  If  legal  process  is  awarded  erro- 
neously, it  is  a  vindication  of  the  officer  who  acts 
under  it,  but  if  it  issue  without  the  authority  of 
law  it  is  utterly  void." 

The  court  holds  that  if  the  execution  does  not 
conform  to  the  judgment  as  to  date  it  is  a  want 
of  authority.  It  is  not  a  mere  error,  but  it  is 
absolutely  void. 

In  Davis  v.  Robinson,  10  Cal.,  411,  Field,  J., 
says: 

"  There  is  no  doubt  as  to  the  correctness  of  the 
position  that  the  execution  must  be  warranted 
by  the  j  udgmen  t.  It  rests  upon  and  must  follow 
the  judgment.  If  it  exceeds  the  judgment,  it 
has  no  validity. ^^ 

Bven  if  such  executions  were  not  absolutely 
void,  but  merely  voidable,  we  would  have  the 
right,  I  claim,  to  move  to  quash  them  and  in 
such  way  to  entirely  do  away  with  their  effect. 

In  Woodcock  v.  Bennett,  1  Cowen,  711,  it  was 
said  that  where  there  is  a  sale  upon  an  irregular 
execution  the  execution  could  be  set  aside  and 
the  defendant  could  call  upon  the  plaintiff  for 
the  money  realized  upon  the  sale. 

In  Walker  v.  McKnight,  15  B.  Mon.,  467,  it 
was  held  that  a  sale  by  a  sheriff  would  be  set 
aside  if  the  execution  varied  substantially  from 
the  judgment;  that  such  a  sale  especially  would 
be  void  as  to  the  plaintiff  in  the  execution  where 
the  purchase  is  made  by  him. 

The  court  will  note  that  in  this  case  no  rights 
of  a  third  party  have  intervened.  We  are  simply 
asking  that  a  party  ^ho  has  himself  procured 
irregular  process  shall  not  have  the  benefit  of 
such  process,  and  the  defendants  against  whom 
such  process  issued  shall  not  be  precluded  from, 
setting  up  such  irregularity  and  invalidity. 

Chief  Justice  Bingham  delivered  the  opin- 
ion of  the  Court : 

This  cause  was  submitted  to  us  several  months 
since,  and  has  been  the  occasion  of  much  inves- 
I  tigation  and  consideration  by  the  court. 
I  The  complainants,  as  judgment  creditors, 
commenced  their  suit  in  equity  to  enforce  the 
payment  of  three  judgments  recovered  by 
their  testator,  Voltaire  Willett,  against 
Henry  B.,  and  Benjamin  L.  Otterback,  under 
the  firm  name  of  H.  B.  Otterback  &  Bro.  The 
bill  alleges  that  thesejudgments  were  recovered 
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in  the  late  Circuit  Court  of  this  District  on  the 
third  day  of  February,  1863,  and,  by  the  way, 
just  one  month  prior  to  the  Act  of  Congress 
creating  the  present  court.  On  the  second  day 
of  March,  1863,  the  last  day  of  the  former  court, 
writs  of  JieH  facias  were  issued  on  said  judg- 
ments and  returned  thereafter  to  this  court, 
nulla  bona.  The  bill  further  alleges  that  the 
judgment  plaintiff  died  September  21,  1869,  and 
his  death  was  suggested  to  the  court  on  Decem- 
ber 3, 1874,  and  complainants,  as  his  executors, 
on  motion,  but  without  notice,  substituted,  and 
feuit  revived.  December  14,  1874,  other  writs  of 
fieri  f 0,0108  were  issued  and  returned  nulla  bona. 
September  1,  1877,  writs  of  scire  facias  were  is- 
sued and  returned  served  September  5,  1877,  as 
to  Henry  B.  Otterback  and  **  not  found"  as  to 
Louis  Otterback.  October  4,  1877,  an  alias  scire 
facias  was  issued  as  to  said  Louis  and  returned 
on  the  same  day  **  not  found,"  and  thereafter, 
on  the  same  day,  judgment  of  iiat  was  entered. 
April  22,  1878,  fl.  fas.  were  again  issued  and  re- 
turned nulla  bona.  On  April  14, 1886,  and  July 
20,  1889,  other  writs  of  fieri  faxnas  were  issued, 
and  were  also  returned  nulla  bona.  On  the  24th 
day  of  October,  1889,  the  bill  in  this  case  was 
filed.  The  bill  further  avers  that  the  judgment 
defendants  were  embarrassed  when  judgments 
were  recovered,  and  have  ever  since  been  in- 
jsolvent,  and  that  they  have  no  means  or  prop- 
erty out  of  which  the  judgments  could  be  satis- 
fied except  moneys  now  in  the  custody  of  the 
defendant  trustees.  The  bill  prays  for  discovery 
as  to  the  amount  in  the  hands  of  the  trustees, 
and  that  the  judgment  be  decfeed  to  be  paid 
Arom  said  funds ;  that  the  trustees  be  restrained 
firom  paying  anything  to  said  judgment  de- 
fendants until  complainants*  claim  is  satisfied, 
and  for  general  relief.  To  this  bill  the  Otter- 
backs  interposed  a  general  demurrer. 

The  criticisms  upon  the  proceedings  before 
enumerated  as  being  averred  in  the  bill,  as  sum- 
marized in  the  brief  of  counsel  for  the  complain- 
ants, are,  first :  The  failure  to  issue  a  scire  facias 
before  substitution  of  the  complainants,  as  ex- 
ecutors after  his  death ;  secondly,  the  issuing  of 
a  fl^ri  facias  without  a  scire  facias,  after  such 
ex  parte  revivor  and  substitution ;  third,  the 
misnaming  of  one  of  the  complainants  by  call- 
ing him  '^ Joseph"  instead  of  '*  James"  in  some 
of  the  writs  and  proceedings;  fourth,  variance 
between  the  recitals  in  the  several  writs  and 
the  judgments  of  revivor  and  the  wording  of 
original  judgments ;  fifth,  the  entry  of  judg- 
ment ^at  before  the  rule  day  named  in  the  alias 
writ  of  scire  facias,  as  to  the  defendant  Louis 
Otterback,  who  was  not  found ;  sixth,  irregu- 


larities in  the  return  of  "  not  found,"  instead  of 
nihil;  and  seventh,  irregularities  in  describing 
the  judgments  as  having  been  recovered  by  the 
executors,  instead  of  their  testator,  and  as  hav- 
ing been  recovered  in  this  court  instead  of  in 
the  late  Circuit  Court  of  this  District. 

To  all  of  these  criticisms  the  complainants  an- 
swer by  saying  that  the  defects  claimed  to  exist 
in  the  writs  and  proceedings  are  only  irregu- 
larities, or  clerical  mistakes  which  have  in  no 
way  misled  the  defendants,  and  which  the  court 
might  at  any  time  have  corrected,  if  its  atten- 
tion had  been  called  to  t^em  in  any  way ;  that 
said  writs  and  proceedings  are  not  void,  but  at 
most  only  voidable,  and  until  set  aside  by  some 
direct  attack  they  perform  all  the  functions 
substantially  of  perfect  proceedings,  and  that, 
at  any  rate,  the  judgment  of  revivor  of  1877,  is 
judgment,  and  cannot  be  imi)eached  in  this 
case,  even  if  the  original  judgments  had  been 
"above  twelve  years'  standing,"  when  the  writs 
of  scire  facias  were  issued,  the  Statute  of  Limi- 
tations not  having  been  pleaded  in  defense  to 
same. 

If  we  were  to  examine  each  of  these  criticisms 
separately  and  discuss  the  authorities  cited  by 
counsel  respectively  it  would  protract  this 
opinion  unnecessarily.  We  have  careftilly  ex- 
amined these  authorities,  and  think  the  rule 
applicable  to  this  case,  and  applicable  to  all 
these  conditions  is  readily  deduced  fh>m  the  au- 
thorities. This  court  recently  held  in  Loeber  v. 
Moore,  Washington  Law  Rep.,  193,  Vol.  19,  that 
where  a  judgment  of  fiat  had  been  entered  by 
the  Circuit  Court,  and,  as  was  claimed,  upon  an 
original  judgment  which  was  invalid  and  void 
and  which  had  been  kept  alive  ftrom  time  to 
time  by  proceedings  which  were  claimed  not  to 
be  such  as  the  law  required,  that  the  defendant 
may  not  attack  the  original  judgment,  nor  can 
he  attack  the  proceedings  had  under  the  original 
judgment  if  they  are  not  void.  He  cannot  at- 
tack the  original  judgment  because  of  irregu- 
larity in  obtaining  it  if  the  record  shows  that 
the  court  had  jurisdiction  to  render  it  He  can- 
not attack  the  proceedings  under  and  upon  the 
judgment  if  they  are  simply  irregular  and  void- 
able, in  defense  to  a  writ  of  scire  facias  or  a  bill 
in  equity  to  enforce  satisfaction  of  a  flat  judg- 
ment In  other  words,  the  proceeding  in  scire 
facias  is  so  far  an  action  that  in  pleading  and 
proving  defenses,  all  proceedings  in  the  original 
action  anterior  to  the  issuing  of  the  writ  of  scire 
facias  must  be  regarded  as  collateral  to  the  lat- 
ter. Loeber  v.  Moore,  19  Wash.  Law  Rep.,  193 ; 
Dickson  v.  Wilkinson,  3  Howard,  67,  61. 

It  follows  necessarily  in  this  case  that  the  only 
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inquiry  is  whether  the  court  had  jurisdiction  to 
enter  the  judgment  of  flat  The  theory  of  the 
defense  in  support  of  the  demurrer  is  that  the 
Act  of  Maryland  passed  in  the  year  1715,  Oh.  23, 
Sec.  6,  providing  that,  **  No  bill,  bond,  judgment, 
etc.,  shall  be  good  and  pleadable  or  admitted  in 
evidence  against  any  person  or  persons  of  this 
province  after  the  principal  debtor  and  creditor 
have  been  both  dead  twelve  years  or  the  debt 
or  t^tfi^  in  action  above  twelve  years'  standing," 
etc.,  applies.  In  Diggs  v.  Eliason,  4  Cranch, 
C.  C,  619,  the  late  Circuit  Court  of  this  District 
held  that  the  expression  *' twelve  years'  stand- 
ing" as  used  in  this  statute  and  applied  to  judg- 
ments means  twelve  years'  standing  without  any 
proceeding  towards  enforcing  payment.  In 
Horsey  v.  Beveridge,  4  Mackey,  291,  this  court 
decided  that  **  Execution  may  issue  on  a  judg- 
ment of  this  court  at  any  time  before  the  expi- 
ration of  twelve  years  from  the  date  of  the  last 
execution." 

An  examination  of  the  record  shows  that  there 
was  not  a  period  of  twelve  years  intervening 
without  any  proceeding  towards  enforcing  pay- 
ment at  any  time  after  the  rendition  of  the 
judgment  in  1863.  Nor  is  this  claimed  by  the 
defendants.  But  it  is  claimed  by  the  defend- 
ants that  the  proceedings  are  all  and  severally 
so  informal  and  defective  as  to  render  them 
mere  nullities,  and  therefore  they  cannot  be 
urged  to  prevent  the  force  and  ejafect  of  the 
statute.  But,  we  do  not  find  that  the  defects 
complained  of  are  such  as  render  the  proceed 
ings  void;  and  holding  that  in  this  case,  we 
must  regard  such  proceedings  occurring  before 
the  commencement  of  this  action  as  valid,  and 
order  the  demurrer  to  the  bill  overruled  and  the 
cause  remanded  to  the  Equity  Court  for  further 
proceedings, 
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March  8,  1892. 

32685.  R.  E.  L.  Yellott  et  al.  v.  E.  R.  Reynolds 
et  al.    Note,  |200.  Plflfs.  atty.,  W.  A.  Johnston. 

March  9. 

32686.  The  Singer  Mfg.  Co.  v.  Jennie  Humph- 
ries et  al.    Replevin.     Plflfs.  atty.,  S.  C.  Mills. 

32687.  F.  X.  Hooper  v.  A.  S.  Taylor.     Note, 
$200.    Plflfs.  attys.,  Morris  &  Hamilton. 

32688.  Bridget  Irwin  et  al.  v.  E.  S.  Wescott 
et  al. 

32689.  Daniel  Birtwell  v.  Lionel  D.  Saxton. 
Note,  $300.    Plffe.  atty.,  L.  Cabell  Williamson. 


32690.  C.  Engels  Sons  v.  W.  E.  Prall.  Notes, 
$996.97.    Plflfs.  attys..  Cole  &  Cole. 

32691.  B.  H.  Robertson  v.  G.  L.  Magruder. 
Account,  $360.     Plflfs.  atty.,  Frank  W.  B&ckett. 

32692.  S.  Gugenheimer  et  al.  v.  Frank  Hofa. 
Account,  $103.40.  Plflfs.  atty.,  Wm.  F.  Mat- 
tingly. 

32693.  Augustus  Dunbar  et  al.  v.  Brenan 
Fauntroy  et  al.  Ejectment.  Plflfs.  attys.,  Rid- 
dle &  Davis. 

32694.  Simon  Cohen  &  Son  v.  John  J.  Costi- 
nett.  Account,  $198.64.  Plflfs.  atty.,  C.  A.  Bran- 
denburg. 

March  10. 

32695.  Henry  Coats  et  ex.  v.  The  Anacostia  & 
Potomai*.  River  RR.  Co.  Damages,  $5,000.  Plflfs. 
atty.,  E.  M.  Hewlett*  Defte.  attys.,  Edwards  & 
Barnard. 

32096.  E.  J.  Purcell  v.  E.  L.  White,  Admr.  of 
Maria  J.  Clark,  deceased.  Plflfs.  atty.,  M.  J. 
Colbert. 

32697.  Employor*s  Liability  Assurance  Cor- 
poration, Limited,  v.  W.  E.  Prall.  Account, 
$170.    Plflfs.  atty.,  C.  A.  Brandenburg. 

32698.  Jno.  F.  West  et  al.  v.  Jno.  E.  Brenner, 
Appeal.    Defbs.  atty.,  E.  H.  Thomas. 

March  11. 

32699.  Averill  &  Jenkins  v.  William  Straus  et 
al.     Account,  $375.     Plflfs.  atty.,  John  Ridout. 

32700.  House  &  Herrman  v.  The  District  of 
Columbia  and  the  Treasury  of  the  United  States. 
Certiorari.    Plflfs.  attys.,  Bimey  &  Birney. 

32701.  Geo.  F.  Rider  v.  The  District  of  Colum- 
bia and  the  Treasurer  of  the  United  States. 
Certiorari.     Plflfs.  attys.,  Birney  &  Birney. 

32702.  Caroline  E.  Harvey  v.  The  District  of 
Columbia.  Certiorari.  Plflfs.  attys.,  Birney  & 
Birney. 

32703.  Elizabeth  M.  Ricker  v.  the  District  of 
Columbia.  Certiorari.  Plflfs.  attys.,  Birney  & 
Birney. 

32704.  Henry  J.  Heinz  et  al.  (trading  as  a  cor- 
poration) v.  F.  Bitter  &  Son.  Note  and  ac- 
count, $322.17. 

32705.  Harris  &  Shafer  v.  H.  C.  Huntemann. 
Note,  $585.     Plflfs.  atty  ,  C.  C.  Tucker. 

March  12. 

32706.  Otto  G.  Simonson  v.  Jno.  W.  Phillips. 
Plflfs.  atty.,  Rutledge  Willson. 

32707.  Frank  E.  Patterson  v.  Jno.  J.  Meading. 
Note,  $600.    Plflfs.  atty.,  S.  H.  Lamar. 

33708.  W.  A.  Shaw  et  al.  v.  C.  C.  Lefler.  Notes, 
$568.21.     PlflfH.  atty.,  Thos.  H.  Callan. 

32709.  Jonas  Hey  man  v.  Jas.  Hughes.  Dam- 
ages, $500.     Plflfs.  atty.,  L.  Tobriner. 

32710.  The  Pittsburgh  Bridge  Co.  (a  corpora- 
tion )  V.  James  B.  Hallidy  et  al.  Account,  $2,009. 
Plflfs.  attys.,  Taylor  &  Payne. 

32711.  Sarah  E.  Nolan  v.  Wash.  Nailor.  Dam- 
ages, $20,000.     Plflfs.  atty.,  A.  B.  Duvall. 

32712.  F.  X.  Hooper  v.  Hcjnry  James.  Note, 
$300.  Plflfs.  attvs.,  D.  E.  Fox  and  W.  George 
Weld.  * 

March  14. 

32713.  F.  X.  Hooper  v.  Anderson  &  Co. 
Notes,  $373.24.  Plflfs.  attys.,  D.  E.  Fox,  W.  Geo. 
Weld. 
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32714.  The  Live  Oak  Dietillery  Co.  v.  Ann 
Dunn  et  al.  Acconnt,  $9,206.43.  Plflfs.  attys., 
Bimey  &  Birney. 

32715.  Reynolds,  Welch  &  Co.  v.  Jno.  G.  Hais- 
land,  alias  J.  G.  Haisland.  Note,  $133.37.  Plfifis. 
atty.,  Morgan  H.  Beach. 

32716.  Whitfield    M.   McKinlay  v.  Whitfield 

Jaclgment  of  Justice  Evans, 
ity.,  J.  H.  Smith, 
a  B.  McCary  to  the  use  of  Whit- 

and  Wbitfied  Jackson  et  al: 
stice  Evans,  $91.96.    Plffs.  atty., 

L.  Walker  v.  Mt.  Sinai  M.  E. 
of  title.    PlflFs.    atty.,    F.    H. 

I.  Taylor  et  al.  v.  Hannah  M. 
ant,  $160.    PlflFs.  atty.,  Jaa.  G. 

rick  Springmann  v.  Wm.  Qif- 
^.,  Thos.  M.  Fields. 

March  16. 
J.  Lyon  V.  Thos.  W.  Stewart. 
Fs.  atty.,  L  S,  Lyon, 
ailway  Age  Publishing  Co.  v. 
Note,  $160.    PlflB.  attys. ,  Abert 

^ifl'er  &  Sons  v.  Thos.  L.  Crop- 
$226.    Plff"s.    attys.,    Abert    & 

aflPrey  &  Co.  v.  B.  J.  Behrend  & 
$609.86.     Plffs.  atty.,  Rodolphe 

elpine  v.  Lester  A.  Barr  et  aL, 
;>lfl'8.  attys.,  C.  C.  Tucker  and  F. 

orentz  v.  Daniel  Ballauf.  Re- 
;y8.,  Whitaker&Prevost.  Defts. 
ber  Morse. 

'raig,  by  next  ftiend,  Saml.  C. 
Kaufbiann.  Damages,  $26,000. 
a.  Sholes.  ^    ^  ^    ^ 

March  16. 
ttechalks  Co.  of  Baltimore,  Md., 
al.    Acct.,  $7,181.01.   Plffs.  atty., 

lan  H.  Gra^  V.  Thos.  S.  Tucker  et 
Plffs.  atty.,  Wm.  W.  Boarman. 
Smith  V.  Wm.  P.  Davis  et  al. 

Plffs.  attys.,  A.  S.  Taylor  and 

»ns. 

S.  Trust  Co.  V.  B.  J.  Edwards 

it  of  Justice  Brady.    $60.    Plffs. 

idenberg. 

L.  George  v.  Pullmans  Palace  Car 

),0fl0.46.  Plffs.  atty.,  John  Lyon. 
Murray  et  al.  v.  The  W.  &  G. 

ges,  $20,000.    Plffs.  attys.,  Car- 

imson. 

[iUcas  V.   Rebecca  Ware.      Re- 
bty.,  H.  W.  Sohon. 
P.  Bronaugh,  adm'x  of  Hamil- 
Jeceased,  v.  The  W.  &  G.  RR. 
^0,000.    Plfls.  attys.,  Gordon  & 

:e  &  Coi,  V.  W.  E.  Prall.  Note, 
tty.,  C.  Carrington. 

March  17. 
ae  &  Son  v.  Gunson  &  Justice, 
stice  Stridor,  $61.96. 


32738.  The  U.  S.  Electric  Motor  Co.  v.  Jno* 
Lyon.  Account,  $666.  Plffs.  atty.  Ward  Thoron. 

32739.  Eliza  Cooms  McCeny  et  al.,  v.  James  A. 
Main.    Eiectment    Plfli^  atty.,  R.  Ross  Perry. 

32740.  Eliza  Cooms  McCeny  et  al.,  v.  Lewis  O. 
Main.    Ejectment.    Plffs.  atty.,  R.  Ross  Perry. 

32741.  Remington  Bros.  v.  Higdon  A  Higdon. 
Account,  $158.46.  Plffs.  attys.,  J.  J.  Johnson 
and  H.  C.  Stewart,  Jr. 

32742.  Julius  Lansburgh  v.  Thos.  W.  Buckey. 
Note,  $160,63.    Plffs.  atty.,  H.  F.  Woodard. 

32743.  John  T.  Patterson  et  ux.  v.  The  W.  & 
G.  Rwv.  Co.  Damages,  $20,000.  Plflfe.  attys., 
A.  A.  Lipscomb  and  Chapin  Brown. 

32744.  Wm.  J.  Duckrell  v.  W.  S.  Hoge.  Dam- 
ages, $10,000.  puns,  attys.,  Lipscomb  &'Wood- 
ard. 

March  18. 
32746.  WiUiam  J.  Duckrell  et  ux.  v.  William 
S.  Hoge.    Damages,  $10,000.    Plffs.  attys.,  Lips- 
comb &  Woodard. 

32746.  Augustino  Montegriffo  v.  B.  A.  Fowler 
&  Bro.    Appeal.    Defts.  atty.,  E.  H.  Thomas. 

32747.  W.  Livingston  Bruen  v.  Albert  E. 
Burche  et  al.  Judgment  of  Justice  Bundy,  $26. 
Plffs,  atty.,  C.  A.  Brandenburg. 

32748.  W.  C.  Drury  &  Co.  v.  Perd.  Bitter. 
Note  and  account,  $1,176.60.  Plffs.  attys.,  Ed- 
wards &  Barnard. 

32749.  The  Jno.  Ryan  Co.  of  Baltimore,  Md., 
V.  Herman  J.  Martin.  Replevin.  Plffis.  attys., 
H.  W.  Garnett  and  D.  S.  MaokalL 

32760.  S.  T.  and  L.  Nickerson  v.  M.  N.  Palk. 
Note  and  account  $869.  Plffs.  attys.,  H.  W. 
Garnett  and  D.  S.  Mackall. 

32761.  The  German- American  Bank  of  Roches- 
ter, N.  Y.,  V.  C.  O.  Weston.  Note,  $226.66. 
Plffis.  attys.,  H.  W.  Garnett  and  D.  S.  Mackall. 

March  19. 
32752.  Marschall,  Spellman  &  Co.  v.  Mauss  & 
Houser.      Note,  $226.88.      Plffs.  atty.,  W.  H. 
Sholes. 

March  21. 

32763.  Armistead,  Peter,  jr.,  v.  The  District  of 
Columbia.    Certiorari.    Plffs.  atty.,  Jno.  Ridont 

32764.  Jno.  Clayton  v.  The  District  of  Colum- 
bia. Damages,  $260.90.   Plffis.  atty.,  P.  B.  Stilson. 

32766.  Charles  Walter  v.  Romeo  P.  Tomassek 
et  al.    Note,  $201.96.    Plffis.  atty.,  C.  A.  Walter. 

32766.  Farmer  H.  Hawkins  v.  W.  A.  Gray. 
Note,  $1,240.80.    Plffs.  atty.^R.  A.  Burton. 

32767.  Samuel  E. Lewis  v.Wm.  Morgan.  Rent 
account,  $249.99.    Plffs.  atty.,  Wm.  F.  Mattingly. 
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13767.  Henry  F.  Meyer  v.  Jno.  S.  Belt,  Spe- 
cific performance.    Com.  sol.,  M.  N.  Richardson. 

13768.  Charles  Gambrill  v.  Michael  Leonard 
etal.  To  enforce  creditors'  claim  against  sub 
lota  69  and  70,  sq.  28.  Com.  sol.,  D.  O'C.  Oallag- 
ban  et  al. 

13769.  William  Colbert  et  al.v.  Annie  Burkey 
et  al.  To  sell  real  estate.  Com.  sol.,  M.  J. 
Colbert 

March  9. 

13770.  S.  C.  Justice  v.  J.  O.  Johnson  et  aL 
To  dissolve  partnership  and  for  account.  Com. 
sol.,  A.  A.  Lipscomb  et  al.  Defts.  sol.,  R.  B.  B. 
Chew. 
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13771.  Martha  Wilkins  alleged  lunatic.  Upon 
petition  Ck>mmiB8ioner8  D.  O.  De  lunatioo  in- 
qoirendo.    Com.  sol.,  Geo  C.  Hazelton. 

13772.  S.  J.  Southard  alleged  lunatic.  Upon 
petition  Commissioners  D.  C.  De  lunaticoin- 
quirendo.    Com.  sol.,  G^.  C.  Hazelton. 

March  9. 

13773.  United  States  Trust  Co.  v.  Albert  A. 
Ashe  et  al.  Creditors  bilL  Com.  sol.,  C.  A. 
Brandenburg. 

March  10. 

13774.  Thos.  J.  Shea  v.  Ival  Donohue.  To  ap- 
point new  trustee.    Com.  sol.,  M.  I.  Colbert. 

13776.  Cora  H.  Stewart  v.  Thobias  W.  Stewart 
et  aL  Creditors'  bilL  Com.  sol.,  Carusi  &  Mul- 
ler. 

Bfarchll. 

13776.  Aaron  Strauss  v.  J.  M.  Chadsev  et  al. 
Judgment  to  Creditors'  bill.  Com.  sol.,  D.  S. 
MackalL 

13777.  Wm.  P.  Maokay  v.  Geo.  W.  Rushen- 
berger.  To  dissolve  partnership.  Com.  sol.,  P. 
H.  Mackey. 

13778.  Wm.  H.  Kaiser  v.  Frederick  J.  Kaiser 
et  aL  For  partition — lot  9,  sq.  119,  and  lot  3,  and 
pt  of  2,  sq.  106.    Com.  sol.,  C.  A.  Brandenburg. 

March  12. 

13779.  Lydia  J.  Shaw  v.  John  H.  Sha>v.  For 
divorce.    Com.  sol.,  W.  P.  Williamson. 

13780.  Leoveniah  Cramer  v.  John  A.  Baker. 
To  enjoin  collection  of  judgment.  Com.  sol., 
Jno.  Kidout. 

13781.  Wm.  D.  Hughes  et  al.  v.  Annie  E.  Burke 
et  al.  Creditors'  bill.  Com.  sol.,  S.  T.  Thomas. 
Defts.  Bol.,  J.  H.  Lichliter. 

13782.  Lilly  E.  Allen  v.  Johnson  Allen.  For 
divorce.    Com.  sol.,  E.  B.  Hay.^ 

March  14. 

13783.  Alice  V.  Cornish  v.  James  E.  Cornish. 
For  divorce.    Com.  sol.,  Howard  P.  Okie. 

13784.  Annie  S.  Hardesty  v.  John  Cammack. 
For  account.  Com.  soL,  J.  C.  Marbury.  Defts? 
Bol.,  W.  H.  Dennis. 

March  15. 
14785.  Emma  Galutzo,   alleged  lunatic,  upon 
petition  Comms.  D.  C.    De  lunatico  inquirendo. 
Com.  sol.,  C.  Hazelton. 

March  16 

13786.  Benedict  Thomas  et  al.,  v.  Joseph 
Thomas.  Com.  sol.,  Woodbury  Wheeler;  deft. 
BoL,  L.  Cabell  Williamson. 

13787.  George  C.  Montgomery  et  al.  v.  Allen 
C.  Clark  et  aL    Com.  sol.,  J.  H.  Ralston. 

March  17. 
137S8.  United  States  Trust  Company  v.  Clark 
et  al.    Creditors'  bill.    Com.  sol.,  C.  A.  Branden- 
burg. 

13789.  Thomas  A.  Ryan.  To  change  name. 
Com.  sol.,  E.  M.  Hewlett. 

13790.  Mary  P.  Nicholson  v.  Henry  T.  Nich- 
olson. For  divorce.  Com.  sol.,  W.  W.  Flem- 
ming. 

13791.  Whitefield  McKinlay  v.  William  L. 
Freeman  et  al.  Judgment  creditors'  bill. 
Com.  soL,  Jas.  H.  Smith;  defte.  sol.,  C.  A.  Brand- 
enburg. 

March  18. 

13792.  lisle  S.  Lipscomb  v.  Frank  E.  Watrous 
et  al.  For  speoiflcperformance.  Com.  sol.,  A. 
A.  Lipscomb  and  H.  F.  Woodard. 


13793.  Fenton  Metallic  Manufiioturing  Co.  v. 
Charles  E.  Birckhead  et  al.  For  account  and 
injunction.    Com.  sol., Charles  E.  Foster. 

13794.  Southwick  Guthrie  v.  Wm.  A.  Stewart 
et  al.    Creditors'  bill.    Com.  sol.,  D.  S.  Mackall. 

March  19. 

13795.  Clara  J.  Veitch  v.  Albon  N.  Meeker  et 
al.  For  assignment  in  lieu  of  dower.  Com. 
soL,  Belva  A.  Look  wood. 

13796.  Matthew  E.  Cook  v.  Ellen  C.  Wight. 
To  enforce  mechanics'  lien.  Com.  sol.,  W.  P. 
Williamson. 

March  21. 

13797.  Wm.  Livingston  Bruen  v.  Albert  E.  C. 
Burcho  et  al.  Creditors'  bill.  Com.  sol.,  Clar- 
ence A.  Brandenburg. 

13798.  Eliza  Morehead.  Alleged  lunatic  upon 
petition  Commissioners  D.  C.  De  lunatico  in- 
quirendo.   Com.  sol.,  Geo.  C.  Hazelton. 

13799.  Henry  Thomas.  Alleged  lunatic  upon 
petition  Commissioners  D.  C.    De  lunatico  in- 

Suirendo.    Com.  sol.,  U.  S.  Atty.  for  District  of 
olumbia. 

13800.  Nathan  King.  Alleged  lunatic  upKDU 
petition  Commissioners  D.  C.  De  lunatico  in- 
quirendo.   Com.  sol.,  Geo.  C.  Hazelton. 

13801.  Estate  of  Jedediah  Baxter.  Upon  peti- 
tion of  Nehemiah  L.  Baxter  et  al.  To  appoint 
trustee.    Com.  sol.,  R.  D.  Mussey. 

13802.  Louisa  Harbangh  v.  Louis  Harbaugh. 
For  divorce.    Com.  sol.,  S.  H.  Lewis. 

March  22. 

13803.  John  H.  Walter  et  al.  Wm.  G.  Davis. 
Specific  Performance.    Com.  sol.,  Jno.  Ridout 

13805.  Ida  Mary  Stanton,  guardian  of  Hor- 
nell  Baxter  Stanton  v.  Horace  Baxter  Stanton 
et  al.  To  sell  lot  90  and  part  original  lot  11  sq. 
194  and  196.    Com.  sol.,  Jas.  F.  Hood. 


Cegal  Notices. 


PIR9X  IlM8ERXIO»(. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  18th,  1892. 

In  the  case  of  The  Washin^on  Loan  &  Trust  Co.,  Ad- 
ministrator of  ANDREW  McCALLUM,  deceased,  the  Ad- 
minis  rator  aforesaid  has,  with  the  approval  of  the  court, 
appointed  Friday,  the  15th  day  of  April.  A.  D.  1892,  at  1 
o*clock  p.  m.,  for  malcing  payment  aud  aistribntion  under 
the  Court's  direction  and  control:  when  and  where  all 
creditors  and  persons  entitled  to  distributive  shares  (or  leg- 
acies) or  a  residue,  are  hereby  notified  to  attend  in  person 
or  by  agent  or  attorney  duly  authorized,  with  their  claims 
against  the  estate  properly  vouched ,  otherwise  the  Admin- 
istrator will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and  Eve- 
ning Star  previous  to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
12    No.  4336.    Admn.  Doc.  16.  John  B.  Lamer,  Proctor 


This  is  to  Oire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  MARQARETHA 
VOLK,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  March, 
next;  they  may  otherwise  by  law  be  excluded  fW>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  11th  di^  of  March,  1892. 
GEO.  C.  WALKER, 
12   JoUus  A.  Maedel.  Proctor.  614  mh  St.  n.  w. 
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This  U  to  Gire  Notlee 

That  the  •abscriber,  of  the  District  of  Columbia,  has  ob- 
tained fyom  the  Supreme  Court  of  the  District  of  Columbia. 
holdlDK  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  SAMUBL 
THOMPSON,  late  of  the  District  of  Columbia,decea8ed. 

All  persons  bavincr  claims  afcainst  the  said  deceased  are 
hereby  warned  to  ezoibitthe  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  March 
nezt^  they  may  otherwise  by  law  be  excluded  from  all 
beneot  of  ue  said  estate. 

Given  under  my  hand  this  16th  day  of  Bfarch,  1892. 

JOHN  A.  BARTHEL. 
12    John  A.  Birthel.  Proctor 221  iVj  St..  n.  w. 


This  is  to  eire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
business.  Letters  Testamentary  on  the  personal  estate 
of  WILLIAM  MBBCER,  late  of  the  District  of  Colura- 
bia  deceased 

a'u  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  March.  1892. 
REBECCA  D.  MERCER. 
Care  of  J.  THOMAS  SOTHORON. 
13    J.  Thos.  Sothoron.  Proctor.  412  5th  St.  n.  w. 


Tills  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hM  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia! 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  MARGARET 
C.  BARBER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  19th  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  19lh  day  of  March,  1892. 

JOHN  A.  barber: 

12    Wm.  L.  Dunlop.  Proctor.  3241  N  St.  n.  w. 

DATCLIFFE,   DARR  &  CO.,  AUCTIONEERS. 

TRUSTEE'S  SALE  OF  VERY  DESIRABLE  IMPROVED 
PROPERTIES,  BEING  NO.  1745  JOHNSON  AVE., 
AND  NO.  618  SIXTH  ST.,  S.  W..  WASHINGTON,  D.  C- 
Under  and  by  virtue  of  a  decree  passed  on  the  8rd  day  of 
March,  1892.  in  Eauity  cans  ?  No.  13.472,  docket  No.  32,  of  the 
Supreme  Court  or  the  District  of  Columbia,  wherein  William 
R.  Shaw  is  complainant  and  Thomas  M.  Cassell  et  al.  are 
defendants,  the  undersigned  will  offer  for  sale  to  the  highest 
bidder  on  TUESDAY,  THE  5TH  day  of  APRIL.  A.  D.,  1892, 
AT  4:30  P.  M.,  in  iront  of  the  premises.  No.  1745  Johnson 
Avenue,  the  following  real  property,  to  wit :  all  that  piece 
or  parce!  of  land  and  premises  lying  and  being  in  the  city  of 
Wa.shington  and  District  of  Columbia,  known  and  dis- 
tinguished as  lot  S.  44  of  Square  No.  207.  The  lot  fronU  20 
feet  on  Johnson  Ave.  by  134  teet  3  inches  in  depth,  together 
with  the  improvements,  consisting  of  a  two  story  bricR  resi- 
dence with  a  one  stor^  brick  stable  in  the  rear :  and  there- 
after on  THURSDAY,  THE  7TH  DAY  OF  APRIL,  AT  4 :30 
O'CLOCK,  P.  M.,  they  will  offer  for  sale  under  said  decree 
in  front  of  the  premises.  No.  613  6th  Street,  S.  W.,  the  fol- 
lowing real  property :  lot  G.  Square  No.  467— said  lot  faces 
18  feel  2  inches  on  6th  Street  by  a  depth  of  66  feet  8  inches, 
and  improved  by  a  three  story  dwelling,  in  the  city  of  Wash- 
ington and  District  of  Columb.a.  Terms  of  sale :  one-third 
cash,  and  the  balance  in  two  equal  instalments  in  one  and 
two  years,  with  interest  from  day  of  sale,  at  the  rate  of  six 

Eer  cent,  iter  annum,  payable  semi-annually,  to  be  secured 
y  the  promissory  notes  of  the  purchaser,  and  deed  of  trust 
on  the  property,  or  all  cash  at  the  purchaser's  option. 

A  deposit  of  $200  will  be  required  of  the  purchaser  at  the 
time  of  sale ;  all  conveyancing  and  recording  at  the  cost  of 
the  purchaser.  If  the  terms  of  sale  be  not  complied  with 
within  ten  days  from  time  of  sale  the  Trustee:^  reserve  the 
right  to  resell  the  property  at  the  risk  and  cost  of  the  de- 
faulting purchaser. 

FRANK  T.  BROWNING, 

416  5th  St.,  N.  W. 
ANDREW  A.  LIPSCOMB, 
12-2t.  Over  Mertz's  Drug  Store,  11th  &  F  Sts.  N.  W. 

Trustees. 
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This  Is  to  Oire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Tferm  for  Orphans'  Court 
business.  Letters  of  Administration  on  the  personal  estate 
of  CHARLES  F.  MOSEBY.  late  of  the  District  of  Columbia, 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  ther^ 
of,  to  the  subscriber,  on  or  before  the  16th  day  of  Mmk^ 
next:  they  may  otherwise  by  law  be  excluded  frt)m  all 
benefit  of  the  said  estate.  ^^^ 

Given  under  my  hand  this  15th  day  of  March,  1892. 

her 
MARY  8.  M  NASH, 
mark 
12    Gordon  A  Gordon,  Proctors.         2718  Dumbarton  ave. 


Tliki  Is  to  eiTO  Notice 

Tliat  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained ftx»m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  I^tte« 
TesUmentary  on  the  personal  estate  of  GEORGE  W. 
KNOX,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  «re 
hereby  warned  to  exhibit  the  same  with  the  vouchers  ther^ 
of,  to  the  subscriber,  on  or  before  the  18th  day  of  ManA 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate.  w  ,-*»• 

Given  under  my  hand  this  18th  day  of  March.  1892. 
WILLIAM  8.  KNOX. 
12    J.  J.  Darlington,  Proctor.  301  B  St.,  n.  w. 

This  is  to  Gire  Notice 

That  the  subscriber,  of  Washington  City  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Ck)urtbuaine«,  Letters 
of  Administration  on  the  personal  estate  of  JOHN  COX, 
late  of  Portsmouth,  VirBrinia,  deceased.  

All  persons  haviug  claims  against  the  said  deceased  are 
hereby  warned  to  e«ibit  the  same,  with  the  vouchersthere- 
of,  to  the  subscriber,  on  or  before  the  5th  dav  of  October, 
1892.  next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  ssid  estate.  ,.  ,«»« 

Given  under  my  hand  this  n|^a|  o^M^^^^^ 

12    8.  P.  Knut,  Proctor.  1«6  G  St,  n.  w. 

No.  4612.    Ad.  Doc.  17. 


Tliis  is  to  Giye  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Cplumbia, 
holding  a  Special  Term  for  Orphan^B  Coof^  bu«n«. 
Letters  Testamentary  on  the  personal  estate  of  EDWARD 
TEMPLE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  2l8t  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  ofthe  said  estate.      ,  ^        ,„      w  ,*ww» 

Given  under  our  hands  this  21st  day  of  March,  M»2. 
MARY  J.  G.  TEMPLE, 
MAHLON  ASHFORD. 
12    John  Ridout,  Proctor.  

IN  THE  SUPREUE  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans' Court  Business. 
March  18th.  1892. 

In  the  case  of  Thomas  H.  Tolson,  Administrator  of 
FRANCIS  A.  TOLSON,  deceased,  the  Administrator  afore- 
said has.  with  the  approval  of  the  court,  appointed  Friday, 
the  15th  day  of  April,  A.  D.  1892,  at  11  o^clock  a.  m.^  for 
making  payment  and  distribution  under  the  court's  direc- 
tion and  control ;  when  and  where  all  creditors  and  persons 
entiiled  to  distributive  shares  (or  legacies)  or  a  residue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorized,  with  their  claiD*s  against  the  estate  prop- 
erly vouched :  otherwise  the  Administrator  will  take  the 
benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weelcs  In  the  Washington  Law  Reporter  previous 
to  the  said  day.  ^    ^   «„«,«„m 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
12    No.  41S7.    Admr.  Docket  16.     Randall  Hagner,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Tenn  for  Orphans*  Court  Business. 
March  18th,  1892. 
In  the  case  of  Robert  H.  G.  Dyson,  Executor  of  TOBIAS 
C.  JOHNSON,  deceased,  the  Executor  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  15th  day 
of  April,  A.  D.  1892.  at  one  o'clock  p.  ni..  for  m<^ng  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  lierebv 
notified  to  attend  in  person  or  by  sgent  or  attorney  duly 
authorized,  wiih  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Executor  will  take  the  benefit  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Beporter  previous 
to  the  said  day- 
Test*  Ij  P  WRIGHT 

Registf'r  of  Wills  for  the  District  of  Colu  mbia. 
12    No.  4285.    Ad mn  Doc.  16.         Chas.  H.Cragin,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Buainess. 

Mvrch  18th,  1892. 

In  the  case  of  John  P.  Cook,  Executor  of  ISAAC  LANDIC. 
deceased,  the  Executor  aforesaid  has.  with  the  approval  of 
the  Court,  appointed  Friday,  the  15th  day  of  April,  A.  D. 
1892.  at  one  o'clock  p.  m.,  for  making  payment  and  distri- 
bution under  the  Court's  direction  and  control ;  when  and 
where  all  creditors  and  persons  entitled  to  distributive 
shares  (or  legacies)  or  a  residue,  are  hereby  notified  to 
attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Executor  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  In  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
12    No.  4172.    Adran.  Doc.  16.       Calderon  Carlisle,  Proctor. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  23rd,  1892. 

lu  the  matter  of  the  estate  of  ELIZABETH  THAWAITE9, 
late  ot  the  District  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate 
of  tne  said  deceased,  has  this  day  been  made  bv  George 
Thawaites,  husband  surviving,  who  prays  that  said  Letters 
may  be  Kranted  to  the  Washington  Loan  &  Trust  Co. 

All  persons  interested  are  here  y  notified  to  appear  in  this 
Court  on  Friday,  the  16th  day  of  April  next,  at  one  o'clock 
p.  ni.,  to  show  cause  why  Letters  of  Administration  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weens  in  the  Washington  Law  Reportbr 
and  Evening  Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  H  AONER,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
12   No.  4882.    Admn.  Doc.  17.  John  B.  Lamer,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  18th  1892. 

In  the  matter  of  the  Estate  of  FEARN LEIGH  LEWIS 
MONTAGUE,  otherwise  known  as  ALMA  WOODLEIGH, 
late  of  this  District  deceased. 

Application  for  the  Probate  of  the  last  Will  and  TestOr 
ment  and  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  WUliam  H. 
Veerhoff,  a  creditor. 

All  persons  interested  arc  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  15th  day  of  April,  next,  at  1 
o'clock  p.  m..  to  show  cause  why  Letters  of  Administration 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Jimtlce. 

Te^ ,  LP  'WRIGHT 

Register  of  Wills  for  the  District  of  Columbia. 
12   No.  4873.    Ad.  Doc.  17. 


IN  TrIE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  18th,  1892. 

In  the  matter  of  the  Estate  of  HENRY  R.  CRONIE.  late 
of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Tester 
ment  and  for  Letters  Testamentary  on  the  estate  of  thti 
said  deceased,  has  this  day  been  made  bv  Mary  J.  Cronie. 

All  persons  interested  are  hereby  notified  to  appear  in  t^is 
Court  on  Friday,  the  35th  day  of  April  next,  at  1  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  thtee  weeks  in  the  Washington  Law  Reporter 
and  Evening  Star  previous  to  the  sud  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test;  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
12    No.  4885.    Ad.  Doc.  17. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  21st  day  of  March,  1892. 
Mary  L.  Davis    ) 

vs.  >  No.  18.604.    Eq.  Docket  83. 

Samuel  A.  Davit,  i 

On  motion  of  the  plaintiff,  by  Mr.  C.  Maurice  Smith,  her 
solicitor,  it  is  ordered  that  the  defendant,  cause  his  ap- 

Searance  to  be  entered  herein  on  or  before  the  first  rule- 
ay   occurring  forty  days  after  this  day;    otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  for  a  divorce  a  vinculo  matri' 
monU,  on  the  ground  of  desertion  and  abandonment  for 
more  than  two  years  before  the  filing  of  the  bill. 
By  the  Court.  A.  B.  HAGNER.  Justice,  Ac. 

True  copy.    Test:  J.  R.  Young,  Clerk,  Ac. 

12  By  M.  A.  Clancy,  Asst.  Clerk. 

Thig  is  to  Glre  Notice 

That  the  subscriber,  ot  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  pistrict  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  HARRT  J.  REIDY, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  February 
next:  they  may  otherwise  by  law  be  excluded  from  afl 
benefit  of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  February,  1892. 
JOHN  F.  KELLY, 
12    Albert  Sillers,  Proctor. 8  G  Street,  n.  w. 


sBco»(D  i:nshrxiom. 


This  is  to  Oiye  Notice 

That  the  suliscribers  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business.  Letters 
Testamentary  on  the  personal  estate  of  BERNARD  FITZ- 
PATRICK,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  llth  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  llth  day  of  March,  1892. 
MARY  FITZPATRICK. 


11    Carusi  &  Miller,  Proctors. 


1338  14th  St.  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

March  llth,  1892. 

In  the  case  of  George  Voneiff,  Executor  of  CONRAD 
SENKIND,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  15th  d  ♦y  of 
April,  A.  D.  1892.  at  11  o'clock  a.  m.  for  making  payment 
and  distribution  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  enti  led  to  dis- 
tributive shares  (or  legacies)  or  a  residue,  arc  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  againsi  the  estate  properly  vouched ; 
otherwise  the  Exexutor  will  take  the  benefit  of  the  law 
against  them. 

Providedacopy  of  this  order  be  published  once  a  week 
for  three  weeks  m  the  Washington  Law  Ueporter  previous 
to  the  said  day. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
11    No.  4826.    Ad.  Doc.  16.  C.  A.  Walter,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  thereof  as  a  District  Court  of  tli 

United  States  for  said  District. 
Filed  March  12, 1892.  District  Court  No.  369. 

In  the  matter  of  the  Condemnation  of  7100  square  feet  of  land 
for  the  enlargement  of  the  yard  of  the  Public  School  Building  at 
Brightwood.  D.  C. 

Upon  consideration  of  the  petition  filed  in  this  case  by 
John  W.  Douglass,  John  W.  Ross  and  William  T.  Rosself, 
Commissioners  of  the  District  of  Columbia,  seeking  the  con- 
demnation of  7100  square  feet  of  land,  belonging  to  the 
heirs  of  Betay  Butler,  deceased,  for  the  pnrpose  of  enlarg- 
ing the  yard  of  the  public  school  building  at  Brightwood, 
D.  C. 

Ordered,  that  GEORQE  BUTLER,  ELLEN  BUTLER, 
ELIZA  PROCTOR,  JANE  BALL,  JOHN  BUTLER,  LEWIS 
BUTLER,  and  all  other  persons  owning  or  claiming  any 
interest  in  said  property  under  Betsy  Butler,  or  having  any 
interest  therein,  as  occupants  or  otherwise,  be,  and  they  are 
hereby  required  to  appear  in  this  Court  and  make  answer 
to  the  said  petition  on  or  before  the  30th  day  of  March,  1892. 
at  which  time  the  court  mtIII  proceed  with  the  condemnation 
of  said  land. 

Provided  that  the  Marshal  of  the  United  States  for  said 
District,  serve  a  copy  of  this  order  on  such  of  the  above 
named  persons  as  may  be  found  in  this  District  at  least 
seven  days  before  the  said  30th  day  of  March,  1892. 

And  provided  further  that  a  copy  of  this  order  be  pub- 
lished in  the  Evening  Star  newspaper  at  least  six  times,  and 
in  the  Washington  Law  Reporter  twice  before  said  day. 

E.  P.  BINGHAM.  Chief  Justice. 

True  copy.    Test :  J.  R.  Young,  Clerk. 

11  By  L.  P.  Williams,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  lOtb  day  of  March,  1892. 
Ella  M.  Abbott        ) 

vs.  [  No.  13.699.    Eq.  Docket  33. 

Mfiillam  Edgar  Abbott. ) 

On  motion  of  the  plaintiff,  by  Mr.  Simon  Wolf, 
her  solicitor,  it  is  ordered  that  the  defendant  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day ;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  from  the  bond 
of  marriage,  on  the  ground  of  willful  desertion  and  aband- 
on ment  for  the  fun  and  uninterrupted  space  of  two  years 
and  over  of  complainant  by  the  defendant. 
By  the  Court.                        A.  B.  H  AQNER.  Justice,  &c. 
True  copy.    Test :                    J.  R.  Young,  Clerk.  Ac. 
11                                             By  M.  A.  Clancy.  Asst.  Clerk. 
[Filed  March  10, 1892.    J.  R.  Young.  Clerk.] 

INTHt  SUPREME  COURT  0£  THE  DISTRICT  OF  COLUMBIA. 
The  16th  day  of  March.  1892. 
William  Mayse 


Marparet  L.  Gaddis  and      r  ^o.  13.703.    Eq.  Docket  33. 
William  Gaddis. 

On  motion  of  the  plaintiff,  by  Mr.  Franklin  H.  Mackey. 
his  solicitor,  it  is  ordered  that  the  defendants,  M  ARQARBT 
L.  QADDIS  and  WILLIAM  GADDIS.  cause  their  appearance 
to  be  entered  herein  on  or  before  the  first  rule-aay  occur- 
ring forty  days  after  this  day ;  otherwise  the  cause  will  be 
proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  remove  a  cloud  from  the  title 
of  plaintiff  to  original  lot  twenty  (20)  in  square  ten  hundred 
and  flay-eight  (1058)  in  the  city  of  Washington.  District  of 
Columbia. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

A  true  copy.    Test:  J.  R.  Young,  Clerk.  &c, 

11 By  M.  A.  Clancy.  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  TH£  DISTRICToFC^LUMBIAT" 
The  16th  day  of  March.  1892. 

William  Mayse     ) 

vs.  i  No.  13,710.    Eq.  Docket  83. 

CharlesJ.Meister.  > 

On  motion  of  the  plaintiff,  by  Mr.  Franklin  H.  Mackey, 
his  solicitor,  it  if  ordered  that  the  defendant,  CHARLES  J. 
MEISTER,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day : 
otherwiae  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  to  remove  a  cloud  from  the  title 
of  the  plaintiff  to  original  lots  one  (1),  two  (2),  seventeen  (17) 
and  eighteen  (18)  in  square  ten  hundred  and  sixty-nine 
(1069)  in  the  city  of  Washington.  District  of  Columbia. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  '     J.  R.  Young,  Clerk,  &c. 

11  '  By  M.  A.  Clancy,  Asst.  Clerk. 


£egal  Notices 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  llth.  1892. 

In  the  matter  of  the  Estate  of  ISABELLA  STEER,  late  of 
Washington,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  of  Administration  c.  t.  a.  on  the  Estate 
of  the  said  deceased,  has  this  day  been  made  by  Edward  and 
Laura  Steer,  now  Lambert. 

All  persons  interested -are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  15th  day  of  April  next,  at  10  o'clock 
a.  m..  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  of  Administration  c.  t. 
a.  on  the  Estate  of  the  said  deceased  should  not  is^sue 
as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
11    No.  3557.    A.  D.  Doc.  15.  J.  R.  McMillan,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans'  Court  Busines. 
March  5th.  1892. 

In  the  matter  of  the  Estate  of  ANN  CLANCY,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  George  P.  Zurborst 
and  Michael  McCormick. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  the  8th  day  of  April  next,  at  1 1  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  Bhould  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  In  the  Washington  Law  Rbpobtbb  and 
Washington  Post,  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
March  llth.  1892. 

In  the  matter  of  the  Estate  of  JOHN  EDWIN  MASON, 
late  of  Washington.  D.  C,  deceased. 

Application  fur  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  decesised,  has  this  day  been  made  bv  Henry  M.  Baker. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  the  15th  day  of  April  nexr,  at  one  o'clock, 
p.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  i&sue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  theCourt.  A.  B.  HAGNER.  Justice. 

Test :  L.  P.  WRIGHT. 

11  Register  of  Wills  for  the  Districtof  Columbia. 

No.  488    Ad.  Doc.  17. 


iH  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  12, 1892. 

In  the  matter  of  the  Estate  of  CLEMENT  STROBL. 
sometimes  known  and  acting  as  FRANK  FORSTER,  late  of 
the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased  has  this  day  been  made  by  William  D.  Judge. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  the  15th  day  of  April  next,  at  one  o'clock 
P.  M..  to  show  cause  why  the  said  wUl  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  theCourt.  A.  B.  HAGNER,  Justice. 

Ttst:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
11    No.  4732.    Ad.  Doc.  17.  J.  Guilford  White.  Proctor. 
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This  is  to  Giye  Notice 

That  the  eabacriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Ck>urt  of  the  District  of  Columbia, 
holdioK  a  Special  Term  for  Orphans'  Court  Business,  Let^ 
ters  of  Administration  c.  t.  a.  on  the  personal  estate  of 
ELIZABETH  A.  TOWN8END,  otherwise  known  as  OLLIE 
ASTOR,  lat«  of  the  District  of  Columbia,  deceased. 

All  persons  bavins  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  March 
next:  they  mav  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  March,  1892. 
RICHARD  SYLVESTER. 

Property  Clerk, 
11    G.  Maurice  Smith.  Proctor.  Police  Headquarters. 

IN  THE  SUPREME  COURT  OF  THE  DTSTRrCTOF~COLU^^ 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  11th.  1892. 

In  the  case  of  Dorsey  Clagett  and  Wm.  Ward  Mohun.  Ex- 
ecutors of  WILLIE  B.  CLAGETT,  deceased,  the  Executors 
aforesaid  have,  with  the  approval  of  the  Court,  appoiuted 
Friday,  the  8th  day  of  April,  A.  D.  1892 ,  at  1  o'clock  p. 
m  .  for  making  payment  and  distribution  under  the  Court%* 
direction  and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due, are  hereby  notified  to  attend  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  claims  against  the  estate 

Eroperly  vouched;  otherwise  the  Executors  will  take  the 
enefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  I 
for  three  weeks  in  the  Washington  Law  R  porter,  previous 
to  the  said  day. 
Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
11    No.  4249.    Ad.  Doc.  16. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Arthur  P.  Wettetal.) 

vs.  \  In  Equity.    No.  953,  Rules  5. 

Wm.  D.  B  we  et al.  I 

The  trustee,  Frederick  L.  Siddous.  having  reported  to  the 
Court  the  sale  for  |150  cash  to  E.  P.  Berry  of  the  lot  of  i 
ground  referred  to  in  the  decree  appointing  him  trustee, 
the  same  being  part  of  lot  75  iu  square  18  in  "  Old  George- 
town," fronting  about  37  feet  9  inches  on  an  alley  30  feet 
wide  known  as  West  Alley  and  running  back  with  tiiat 
width  about  75  feet  to  the  north  line  of  said  lot,  and  the 
same  having  been  considered,  it  is.  by  the  Court,  this  12th 
day  of  March,  A.  D.  1892.  ordered,  adjudKed  and  decreed 
tnat  said  sale  be  ratified  and  conHrmed  unless  cause  to  the 
contrary  be  shown  on  or  t)efore  the  eighteenth  day  of  April, 
A.  D.  1892. 

Provided  that  a  copy  of  this  decree  be  published  in  the 
Washington  Law  Reporter  once  in  each  of  three  (3)  succes- 
sive weeks  prior  to  said  date. 

A.  B.  HAGNER,  Justice. 
•  True  copy.    Test:  J.  R.  Young,  Clerk. 

11  By  M.  A.  Clancy,  Asst.  Clerk.     | 

ThisirtoTttiTe  Notice  ~~  1 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 1 
bia,  holding  a  Special  Term  for  Orphans'  Court  business. 
Letter^  of  Administration  c.  t.  a.  on  the  personal  estate  of  ' 
SAMUEL  STRONG,  late  of  the  District  of  Columbia,  de- ' 
ceased.  I 

All  persons  having  claims  against  the  said  decea^icd  are  I 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 1 
of,  to  the  subscribers,  at  office  of  C^arusi  &  Miller,  486  La. 
Ave.,  on  or  before  the  8th  day  of  March  next;    they  may 
otherwise  by  law  be   excluded   fVom  all   benefit    of   the 
said  estate. 

Given  under  our  hands  this  8th  day  of  March,  1892. 

WILLIAM  J.  MILLER. 
HALBERT  E.  PAINE. 

This  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  c.t.a.  on  the  personal  estate  of  PATRICK 
CORCORAN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  March  ! 
next:    they  may  otbenvise  by  law  be  excluded  trom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  11th  day  of  March,  1892. 

JOHN  IMRIB, 
11    8.  T.  Thomas,  Proctor.  184  6th  St..  s.  w. 


This  Lb  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Colombia,  has  ob- 
tained IVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business, Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  MAB- 
GARBT  L.  HULSE.  late  of  the  District  of  Columbia,  de- 
ceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  March.  1882. 

D.  WEBSTER  PRENTISS. 
12    D.  O'C.  Callaghan.  Proctor.  1101  14th  St.,  n.  w. 

fhfsis  to  Give  Notice  " 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  ANDREW  BRY- 
SON,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  sul>scrlbers.  on  or  before  the  9ih  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  ft-om  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  9th  day  of  March.  1892. 

CHARLOTTE  M.  BRYSON. 
A.  BRYSON, 
11    Blair  Lee.  Proctor.      1822  Mass.  ave.,  Washington,  D.  C. 

Tliis  is  to  Give  Notice 

That  the  subscriber,  of  Philadelphia,  Penna.,  has  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  JOSEPH  M. 
JAYNE.  late  Of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  s>id  deceased  are 
hereby  warned  to  exnlbit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  March, 
next:  they  may  otherwise  by  law  be  excluded  fVom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  Uth  dav  of  March.  1892. 

feBEN.  C.  JAYNE, 
U    Wm.  G.  Johnson,  Proctor.         242  Chestnut  St.,  Fhila. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA," 

Holding  a  Special  Term  for  Orphans'  Court  iiusiness. 

March  lUh,  1892. 

In  the  matter  of  the  EsUte  of  HARRIET  N.  Lb  CONTE. 
late  of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  L-etters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  beeu  made  by  Eva  Le  Conte. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  fie  8th  day  of  April,  next,  at  10 
o'clock  A.  M.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should  not 
issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
11    No.  4796.    Ad.  Doc.  17.  Archibald  Young,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  11th,  1892. 

In  the  matter  of  the  Elstate  of  GEORGE  F.  SCHAFER, 
late  of  Washington,  D.  C,  deceased. 

Application  tor  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Minna  Schafer. 

All  persons  interested  are  hereby  notifle-i  to  appear  in 
this  Court  on  Friday,  the  8th  day  of  April  next,  at  one 
o'clock  P.  M.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should  not  issue 
as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
11    No.  4879.    Ad.  Doc.  17.  Gordon  &  Gordon,  Proctors. 
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Cegal  Noticee. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphana'  €k>nrt  BosineM. 

Blarch  12th,  1892. 

In  the  ease  of  Albert  F.  Ohilds,  Frank  H.  Childs 
and  Mabel  I.  GbUda,  Executors  of  WILLIAM  E.  CHILDS. 
deceased,  the  Executors  aforesaid  have,  with  the  approval 
of  the  Court,  appointed  Friday,  the  15th  day  or  April. 
A.  D.  1892,  at  1  o\lock  p.  m..  for  making  payment  and 
distribution  under  the  Court's  direction  and  control :  when 
and  whore  all  creditors  and  persons  entitled  to  distributive 
shares  (or  legrf^cies)  or  a  residue,  are  hereby  notified  to 
attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  ciaims  afirainst  the  estate  properly  vouched ; 
otherwise  the  said  Executors  will  take  the  benefit  of  the 
law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previons 
to  the  said  day. 

Test :  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbhi. 
11    No.  4299.  Dorsey  Claggett,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  nth  day  of  March,  1892. 
Cordelia  Cantwell,  ) 

vs.  >  No.  13.726.    Eq.  Docket  83. 

John  0.  Cantwell.    i 

On  motion  of  the  plaintiff,  by  Mr.  E.  B.  Hay.  her  sol- 
icitor, it  is  ordered  that  the  defendant,  JOHN  O.  CANT- 
WELL, cause  his  anpearancc  to  be  entered  herein  on  or 
before  the  first  rule-aav  occurring  forty  day."  after  this  day  ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fault. 

The  object  of  this  suit  is  divorce  for  willfhl  desertion  and 
abandonment. 

iiy  the  Court.  A.  B.  HAGNER.  Justice,  Sto. 

True  copy.    Test:  J.  R.  Young,  Clerk,  &c. 

11 By  M.  A.  Clancy.  Asat.  Clerk. 


This  Is  to  Give  Notice 

That  the  subscribers,  o^the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  Business.  Letters 
Testamentary  on  the  personal  estate  of  ANNA  KEY  LAIRD, 
late  of  the  District  or  Columbia,  deceased. 

All  persons  havii^  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  12th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benent  of  the  said  estate. 

Given  under  our  hands  this  12th  day  of  March,  1892. 
MAYHEW  PLATER, 

3106  N  St.  n.  w. 
CHARLES  M.  MATTHEWS. 
11    C.  M.  &  H.  8.  Matthews,  Proctors.      714  15th  St.,  n.  w. 


XHIRD    II^SBRXIOI^. 


This  is  to  Giro  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained fh>m  the  Supreme  Court  of  the  Distiict  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  ANTHONY 
HYDE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  4th  day  of  March 
next:  they  may  otherwise  bylaw  be  excluded  fVom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  4th  day  of  March,  1892. 

THOS.  HYDE, 
10^  Arthur  T\  Brice^Proctor^ Care  of  Riggs  St  Co. 

Tiiis  in  to  Give  Notice  ~ 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  est^ate  of  JANE  E. 
O.  RHODES,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  5th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  fVom  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  5th  day  of  March,  1892. 

his 
WILLIA^I  JOSEPH  M  McCAULEY. 
10   James  Hoban,  Proctor.  mark 

12006th  St.,  n.w. 


ttqal  Noticee. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  4th,  1802. 

In  the  esse  of  Robert  Parnham.  Administrator  of  JANE 
FARNH  A  M,  ..  deceased,  the  Administrator  aforesaid  has, 
with  the  approval  of  the  court,  appointed  Fridav^  the  8th 
day  of  April,  A.  D.  1892,  at  11  o'clock  a.  m.,  for  makmg  pay- 
ment and  distribution  under  the  court's  direction  and  con- 
trol ;  when  and  where  all  credit;ors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Administrator  will  take  the  benent 
of  the  law  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
10    No.  4818.    Ad.  Doc.  16,       Henry  Wise  Gamett,  Proctor 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  4th,  1892. 

In  the  case  of  Chaa.  C.  Glover  and  Jas.  M.  Johnston, 
Executors  of  GEORGE  BANCROFP,  deceased,  the  Execu- 
tors afor^id  have,  with  the  approval  of  the  Court,  appointed 
Friday,  the^Sth  day  of  April  A.  D.  1892,  at  11  o'clock  a  m., 
for  making  payment  and  distribution  under  the  Court's 
direction  and  contro:  when  and  where  all  creditors  and  per- 
sons entitled  to  distrioutive  shares  (or  legacies)  or  a  resioue, 
are  hereby  notified  to  attend  in  person  or  by  agent  or  attor- 
ney duly  authorized,  with  their  claims  against  the  estate 
iroperly  vouched ;  otherwise  the  Executors  will  take  the 

mefit  of  the  law  affaiu^tthem. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  In  the  Washington  Law  Rbportbb  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
10    No.  4257.    Ad.  Doc.  16. 


oei 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  7th.  1892. 

In  the  matter  of  the  Estate  of  PHYLENDA  M.  STOD- 
DER,  late  of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Lucina  J. 
Mykel. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday  the  8th  day  of  April  rexi,  at  1  o'clock  p. 
m.,  to  show  cause  why  the  said  Will  should  not  be 
proved  and  admitted  to  probate  and  Letters  Testamentary 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  four  times  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test :  LP  'WRiGHT 

Register  of  Wills  for  the  District  of  Columbia. 
10    No.  4853.    Ad.  Doc.  17.  Wm.  W.  Wright,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
The  6th  day  of  March,  1892. 
The  Home  for  Aged  Colored  People ) 

vs.  y  No.  13.584.    Eq. 

Ann  L.  Taney  et  al.  I  Docket  83. 

On  motion  of  the  plaintiff,  by  Mr.  Irving  Williamson,  its 
solicitor,  it  is  ordered  that  the  defendants,  ANN  L.  TANEY. 
JOSEPH  A.  TANEY,  THOMAS  H.  WHITE,  KATE-WHITE, 
JOSEPH  A.  WHITE,  SOPHIE  WHITE,  EDWARD  H. 
WHITE,  SUSAN  WHITE,  HARRY  WHITE,  M.  JOSE- 
PHINE  WHITE.  ROSA  HARTMAN  and  J.  A.  HARTMAN, 
cause  their  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  to  remove  cloud  f^om  title  to  lots 
2  and  3  in  J.  and  G.  W.  Hopkin's  subdivision  of  square  110, 
Washington,  D.  C„  the  said  defendants  being  the  heirs  of 
Rev.  Charles  I.  White,  in  whom  the  title  to  said  lots  was  at 
one  time  vested. 

This  order  to  be  published  in  the  Washington  Law  Re- 
porter once  a  week  for  three  weeks  prior  to  said  rule-day. 

By  the  Court.  A.  B.  HAGNER,  Justice,  ko. 

True  copy.    Test :  J.  R.  Young,  Clerk.  &c. 

10  By  M.  A.  Clancy,  Asst.  Clerk. 
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In  this  week's  issue  we  present  to  onr 
readers  two  interesting  cases  decided  by  the 
Supreme  Court  of  this  District. 

The  Washington  Loan  and  Trust  Com- 
pany, and  other  like  companies,  organized 
under  the  Act  of  Congress  approved  Octo- 
ber 1,  1890  (26  Stat.,  625),  are  held  to  be 
entitled  to  become  executoi'S,  administra- 
tors, guardians,  or  trustees,  without  giving 
the  usual  bond.  This  provision  of  the 
Statute  is  upon  the  ground  that  their  man- 
ner of  organization  is  such  as  to  render  them 
suflBciently  responsible  and  safe  without  the 
bond. 

The  decision  in  Special  Term  by  Mr. 
Justice  Montgomery,  in  case  of  Worihiug- 
ton  V.  Sylvester,  is  a  clear  statement  of  an 
important  matter  of  practice. 


Oarbiebs— Ejectment  of  a  Passenger.— Rail- 
road Oo.  had  advertised  to  run  an  excursion  on 
a  certain  day,  giving  schedule  of  fare  ftrom  va- 
rious stations.  The  plaintiff  got  on  board,  at  a 
station  where  no  tickets  were  sold.  He  paid 
the  couductor  more  than  the  excursion  rate,  for 
the  round  trip,  and  took  the  conductor's  re- 
ceipt. On  the  return  trip  the  same  conductor  de- 
manded a  return  fare,  and  on  the  refdsal  to  pay, 
the  plaintiff  was  ejected  ft'om  the  train.  Held, 
that  plaintiff  had  complied  sufficiently  with  de- 
fendant's regulations  to  entitle  him  to  the  spe- 
cial excursion  rate,  and  the  fact  that  the  tres- 
pass took  place  on  Sunday,  is  no  defense,  since 
the  action  was  not  based  on  the  breach  of  a  con- 
tract)  but  on  the  violation  of  a  personal  right. 
Chicago,  St.  L.  &  P.  R.  Co.  v.  Graham,  29  N.  E. 
Rep.,  170.    (Ind.  App.) 


Supreme  Court  of  the  District  of  Columbia. 
In  Special  Term. 

IRENE  WORTHINGTON 

v. 

RICHARD  SYLVESTER. 

Repj.evin — Forthcoming  Bond. 

1.  In  an  action  of  replevin,  where  the  property  has  been 

seized  by  the  Marshal  and  is  in  his  possession,  an  order 
directing  the  officer  to  return  the  property  to  the  de- 
fend  ant,  upon  his  entering  into  a  bond,  etc.,  will  be 
made  only  in  a  very  exceptional  case. 

2.  An  application  for  such  an  order  should  be  based  upon  a 

petition  and  affldayit8,in  which  the  exceptional  character 
of  the  case  is  clearly  presented  or  apparent. 

3.  The  application  should  be  made  without  unnecessary 

delay. 

4.  Id  such  cases  so  presented,  the  **  inquiry  **  should  and 

would  probably  be  ordered  and  entered  upon,  either 
upon  affidavits,  depositions,  or  oral  testimony. 
At  Law.    No.  81.117.    Decided  December  22, 1890. 

Before  Mr.  Justice  Montgomery. 

Messrs  D.  E.  Cahill  &  F.  P.  Closs  for 
plaintiff. 

Mr.  J08EPR  Shillington  for  defendant. 

This  is  an  action  of  replevin. 

The  property  involved  has  been  seized 
by  the  Marshal  upon  the  writ,  and^  is  now 
in  his  possession. 

The  defendant  applies  for  an  order  direct- 
ing the  officer  to  return  the  goods  to  his 
custody  to  await  the  determination  of  the 
suit,  upon  his  **  entering  into  bond,  with 
security  to  be  approved  by  the  court,  con- 
ditioned for  the  return  (to  the  plaintiff) 
of  the  property,''  in  case  such  return  be 
finally  adjudged. 

The  practice  of  applying  for  such  an 
order  seems  to  be  resorted  to  **  nowadays  " 
very  larelv,  although  the  Statutes  of  Mary- 
land (Act  of  1785,  Ch.  80,  St^c.  14)  provided 
for  such  a  ])roceeding.  Mackey's  Prac.  & 
Pro..  72,  Sec.  15,  10;  Montgomery  v.  Black, 
4  H.  (S:  McH.,  :)90;  Cullom  v.  Beraiis,  6  H.  & 
J.,  H>9;  Glenn  v.  Fowler,  811.  &  J.,  347.  And 
the  legal  propriety  of  its  invocation  here, 
in  proper  cases,  seems  to  be  recognized. 
Id..  Mackev's  Prac.  &  Pro.;  2  Poe.  Pldg. 
&  Prac.  at  Law,  p.  350,  Sec.  432;  Douglass 
V.  Dou^riitss,  21  Wall,  98;  Petei-son  v.  Wil- 
liams, Law  No.  28,111;  Dyson  v.  Latto- 
mette,  Law  No.  30,891;  Butler  v.  Sweeney, 
Law  No.  31,132. 

The  Statute  declares  in  substance  that 
"the    court    ^    *    shall    have    *    power 

*  upon  a  motion  for  a  return  of  the 
property  *  *  to  inquire  into  the  circum- 
stances and  manner  of  the  defendant's  ob- 
taining possession  of  such  properly,  and  if 

*  such  possession  was  forcibly  or  fraud 
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ulently  obtained  or  *  being  in  the  plain- 
tiflF,  was  got  or  retained  by  the  defendant, 
without  proper  authority  or  right  derived 
from  the  plaintiff,  then  the  court  may  re- 
fuse to  order  a  return  to  the  defendant,"  etc. 

The  peculiar  languageof  thisstatuteseems 
to  presuppose  a  right  theretofore  on  the  part 
of  defendants  in  leplevin  to  give  a  bond 
and  retain  the  possession  of  the  property 
until  the  determination  of  the  suit,  and 
probably  such  was  the  fact.  Turner  v. 
Keese,  22  KansjiS,  225  ;  Eads  v.  Stevens,  63 
Mo.,713 ;  Gobl>ey'8  Law  of  Replevin,  Sec.  660. 

However  that  may  be,  our  StJitute  R.  S. 
D.  C,  sees.  814,  815  and  816,  plainly  con- 
templates that  the  property  shall  be  seized 
by  the  marshal,  and  that  when  the  plaintiff 
shall  have  filed  the  necessary  affidavit  and  un- 
dertaking \t^\\^\\h%  delivered  to  the  plaintiff. 
Indeed,  here  anil  mtw  such  is  the  express 
command  of  the  wnt 

Conceding,  therefore,  that  the  old  Mary- 
land statute  is  still  in  force,  it  must  now  be 
read  in  the  light  of  our  own  statute  that  is 
to  say,  in  the  view  that  now  in  the  usual, 
natural,  ordinary  course  of  an  action  of 
replevin,  the  property  is  and  will  be,  when 
seized,  delivered  to  the  plaintiff. 

It  is,  therefore,  quite  plain  that  under  the 
law,  as  we  now  find  it,  the  court  is  not  ex- 
pected, and  should  not  be  invited,  to  hear 
an  application  for  the  restoration  of  the 
property  to  the  defendant,  unless  the  case 
be  a  very  exceptional  one. 

Indeed,  it  was  said  as  long  ago  as  1838, 
by  a  Maryland  writer,  and  while  there  was 
no  question  of  the  enforcibility  of  the  stat- 
ute, and  no  suggestion  of  its  modification 
by  subsequent  legislation  that  'Hhe  con- 
struction given  to  this  act  by  a  long  course 
of  practice,  is  that  unless  in  the  excepted 
cases,  the  court  may  order  a  return  ;  but  the 
application  *  *  *  jg  rarely  pressed,  Evans 
Prac.,  238. 

Plainly  the  court  should  not  take  into 
codsideration  nor  determine  the  right  of 
property.  Id.,  4  H.  &  McH.;  Id.,  6  H.  &  J. 

And  where  it  is  manifest  that  each  party 
is  understandingly  making  a  bona  fide  claim 
to  the  property  in  dispute,  or  to  the  right 
to  possess  it,  and  there  is  nothing  indi- 
cating that  the  defendant  will,  if  deprived 
of  it,  be  subjected  to  serious,  unusual,  or 
irreparable  injury  or  inconvenience,  some- 
thing entirely  beyond  the  ordinary,  that 
there  is  some  element  of  serious  hardship 
connected  with  it,  which  the  defendant  will, 
and  plaintiff  will  not,  suffer  by  being  de- 
prived of  the  possession,  I  am  strongly  of 


the  opinion  that  the  court  should  not  inter- 
fere on  motion,  but  should  leave  the  cause  to 
proceed  in  the  usual,  regular,  ordinary  way. 

The  statute  does  not  mean  that  the  court 
shall  grant  such  an  order  in  any  case,  nor, 
indeed,  that  it  shall  be  obligatory  upon  the 
court  to  *'  inquire  into  the  circumstances," 
but  it  manifestly  does  mean  that  the  court 
rnay^  when  there  is  something  before  him  to 
indicate  that  the  case  is  very  exceptional, 
and  that  a  gieat  hardship  to  the  defendant 
is  involved,  and  that  no  harm  can  result  to 
the  plaintiff  by  the  granting  of  this  order, 
*' inquire  into  the  circumstances,"  etc.,  and 
if  such  inquiry  disclose  a  proper  case,  make 
the  order 

For  instance,  Mr.  A.  replevies  from  Mr. 
B  a  quantity  of  household  goods — 

The  defendant  comes  to  the  court  for  such 
an  order  as  is  asked  in  this  case — 

He  bases  his  application  upon  a  petition 
supported  by  affidavits,  in  which  it  is 
clearly  shown  that  the  defendant  is  a  house- 
holder, and  has  a  family — 

That  the  property  involved  is  the  fur- 
niture which  he  was  actually  using  in  his 
household,  and  without  which  his  house- 
keeping must  be  broken  up,  and — 

That  plaintilfs  claim  is  based  upon  a 
chattel  mortgage,  which  he  claims  is  unpaid, 
but  which  defendant  asserts  has  been  fully 
satisfied. 

In  such  a  case  no  doubt  the  court  should 
and  would  grant  an  order  requiring  the 
plaintiff  to  show  cause  why  the  order  asked 
for  should  not  be  granted,  and  meantime 
directing  the  Marshal  to  retain  the  pos- 
•ession  of  the  property,  until  the  hearing 
could  be  had,  and  if  upon  the  hearing 
the  '*  inquiry,"  the  facts  should  be  disclosed 
as  above  recited  ;  or  some  other  substanti- 
ally similarcase,  the  order  for  restoration 
to  the  defendant  would  probably  be  made. 

So,  to  recapitulate: 

First.  These  applications  should  be  made 
only  in  very  exceptional  cases. 

2.  When  made  they  should  be  based  on 
a  petition  and  affidavits,  in  which  the  hard- 
ship, and  exceptional  character  of  the  case 
is  clearly  presented  or  apparent. 

3.  It  should  be  made  without  unnecessary 
delay. 

In  such  cases  so  presented,  the  *4nquiry" 
should  and  would  probably  be  ordered  and 
entered  upon,  either  upon  affidavits,  upon 
depositions,  or  upon  oral  testimony. 

The  showing  in  this  case  falls  far  short  of 
the  cases  above  instanced,  and  I  must  de- 
cline to  enter  upon  the  **  inquiry." 
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Sapreme  Court  of  the  United  States. 

The  Home  Benefit  Association,  Plaintiff 
in  Error,  v,  Henrietta  P.  Sargent. 

Action  npon  a  life  insurance  policy  for 
•5,000.  The  case  catne  up  on  error  to  the 
charge  of  the  Circuit  Court  as  follows: 
**The  only  question  upon  this  proof  is,  did 
Edward  P.  Hall  commit  suicide!  If  he  did, 
the  policy  is  void.  If  he  died  in  soine  other 
way — by  accident  or  assassination — it  would 
be  otherwise.  Upon  that  issue,  the  burden 
is  npon  the  defendant  to  satisfy  you  by  a 
fiair  preponderance  of  proof  of  the  truth  of 
this  defense,"  etc.  The  plaiutiflf  in  the  court 
below  recovered  judgment  for  $5,517.99. 

The  judgment  is  affirmed. 


Benjamin  F.  Butler,  Plaiutiflf  in  Error, 
V.  The  National  Home  for  Disabled  Volun- 
teer Soldiers. 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 
Decided  March  14,  1892. 

Action  by  the  corporation  above  named, 
to  recover  from  Butler  the  sum  of  $15,000, 
with  interest.  The  defendant  denied  each 
allegation  contained  in  the  declaration,  and 
averred  that  he  had  paid  the  plaintiff  in 
full,  and  that  there  had  been  due  accord  and 
satisfaction.  He  also  filed  a  declaration  in 
set-off,  for  services  as  treasurer  until  the 
expiration  of  his  term  of  office  as  manager. 

The  court  below  refused  to  permit  the  de- 
fendant to  introduce  evidence  offered  by 
him;  and  judgment  was  given  for  the  plain- 
tiff (corporation). 

The  judgnieiit  is  reversed,  with  cHrecdans  to 
grarU  a  neto  trial. 

Mr.  Justice  Brown  dissented. 


two  volumes.  An  appendix  to  Vol.  2  con- 
tains the  code  provisions  of  New  York  and 
California.  By  Prank  S.  Rice,  counselor 
at  lawu 

Published  by  The  Lawyers'  Co-operative 
Publishing  Co.,  Rochester,  N.  Y.,  1892. 
^  This  is  a  new  work  on  the  law  of  evidence 
The  author  names  some  reasons  why,  in  his 
opinion,  such  a  work  is  needed,  to  take  the 
place  of  works  upon  the  subject  by  Best, 
Phijlipps,  Taylor,  Starkie,  Greenleaf,  and 
Wharton. 

The  two  volumes  contain  sixty-six  chap- 
ters, each  relating  to  a  separate  branch  of 
the  subject  of  evidence.  We  have  exam- 
ined the  work  with  some  care,  found  the 
citations  ample,  and  arrived  at  the  conclu- 
sion that  practicing  lawyers  will  find  it  to 
be  a  convenient  and  valuable  work  of  refer- 
ence. 


Book  Review. 


Rice  on  Evidence.— The  general  prin- 
ciples of  the  law  of  evidence,  with  their  ap- 
plication to  the  trial  of  civil  actions  at  com- 
mon law,  in  equity,  and  under  the  codes  of 


Supreme  Court  of  the  District  of  Columbia. 
In  General  Term. 

In  the  Matter  op  the  Application  of 
MARGARET  TURLEY  for  Appointment 
OF  THE  WASHINGTON  LOAN  AND 
TRUST  COMPANY  to  be  the  Guar- 
dian OF  HER  Estate. 

The  Washington  Loan  and  Trast  Company  and  other  oom* 
panics,  having  been  organized  under  the  Act  of  Congren 
approved  October  1, 1890.  (28  Stat.,  625.)  entitled  "An  act 
to  provide  for  the  incorporation  of  trust,  loan,  mort- 
gage, and  certain  other  corporations  within  the  District 
of  Columbia."  are  entitled  to  perform  the  duties  sped- 
fled  in  sections  31  and  32  of  said  act.  and  become  execu- 
tors, administrators,  guardians,  or  trustees,  without  the 
execution  of  a  bond. 

Orphans'  Court.    No.  1300.    Decided  February  1. 1892. 
Chief  Justice  Binoham  and  Justices  Coz  and  Jambi  sitting. 

Certified  to  the  General  Term  to  be  heard 
in  the  first  instance. 

Messrs.  A.  8.  Worthinoton,  J.  J.  Darling- 
ton and  John  B.  Larner  for  petitioner. 

Messrs.  Nathaniel  Wilson  and  R  Ross 
Perry  for  other  like  companies. 

Chief  Justice  Bingham  delivered  the 
opinion  of  the  Court : 

There  are  two  appeals  from  the  Orphans' 
Court  to  the  General  Term  and  the  question 
presented  is  whether  or  not  these  companies 
can  perform  the  duties  specified  in  sections  31 
and  32  of  the  Act  of  Congress  entitled  **  An  act 


Aiirii   T^,./w»^r.«^  ^f  4.x.  ,   ^  *"^  ^^  "^  ^"®  ^^^  ^'  congress  entitled  **  An  ac 

Civil  procedure  of  the  several  States,     TuJ  to  provide  for  the  incorporation  of  trust,  loan 
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mortgage  and  certain  other  corporations  within 
th9  District  of  Columbia"  approved  October  1, 
1830,  (23  Stat.,  625,  ebsaq.,)  and  becoma  exaou- 
tors,  administrators,  guardians  or  trustees,  with- 
out the  execution  of  a  bond. 

It  appears  that  this  and  other  companies  were 
originally  organized  under  laws  of  diflferent 
States,  perhaps,  and  were  doing  business  in  the 
city  of  Washington  at  the  time  of  the  passage 
of  this  Act  of  Congress.  Each  of  the  compa- 
nies, however,  have  complied  with  the  provi- 
sions of  the  act  of  Congress  by  filing  proper 
vouchers  and  taking  steps  required  by  it  in 
order  to  enable  them  to  become  authorized  to 
do  business.  The  court  examined  this  question 
upon  a  former  presentation,  and  we  were  in  doubt 
as  to  whether  or  not  these  companies,  having 
been  previously  organized  under  State  laws, 
and  simply  coming  in  and  choosing  to  com- 
ply with  this  law  so  as  to  authorize  them  to  pro- 
ceed under  the  provisions  of  this  act,  ought  to 
be  regarded  as  included  in  the  provisions  of 
Section  thirty-one,  "that  no  bond  or  other 
collateral  security,  except  as  hereinafter  stated, 
shall  be  required  from  any  trust  company  in- 
corporated under  this  dctj^^  or  whether  the  pro- 
visions of  this  act  applied  exclusively  to  the 
incorporation  of  companies  under  it  originally. 
The  question  is,  what  are  to  be  regarded  as 
existing  corporations  under  the  provisions  of 
this  statute  so  as  to  be  included  in  Section 
thirty-one.  We  have  re-examined  the  question, 
and  all  are  agreed  that  there  can  be  no  doubt 
that  companies  that  were  existing  at  the  time  of 
the  passage  of  this  Act  of  Congress  are  described 
and  included  in  Section  thirty-one.  A  com- 
parison of  that  section  with  other  sections  of 
the  statute  we  think,  removes  every  doubt  as  to 
whether  they  are  to  be  considered  as  covered 
by  this  act.  We  are  of  the  opinion  that  they 
are  doing  business*  now  only  by  virtue  of  their 
incorporation  under  this  act,  and  not  under  any 
previous  incorporation  under  any  State  law. 
When  they  came  under  this  law  they  surrend- 
ered their  powers  and  authority  derived  under 
their  original  incorporation. 

A  proper  order  in  accordance  toith  this  view  of 
ths  law  may  be  entered  and  the  matter  remanded 
to  the  Orphant^  Cou/rt. 


Exohanges. 


Among  our  most  valued  American  exchanges 
(not  to  discriminate  against  others)  are  the  fol- 
lowing:* 

The  Federal  Reporter,  St.  Paul,  Minnesota. 

The  Albany  Law  Journal,  Albany,  N.  Y. 


The  Legal  Intelli)j:encer,  and  Supplement, 
Philadelphia,  Pa. 

The  Harvard  Law  Review,  Boston,  Mass. 

The  Chicago  Law  Journal. 

The  Chicago  Legal  News. 

The  Central  Law  Journal,  St.  Louis,  Mo. 

The  American  Law  Review,  St.  Louis,  Mo. 

The  Lawyers'  (General  Digest,  Rochester,  N.  Y. 

Michigan  Law  Journal,  University  of  Michi- 
gan, Ann  Arbor. 

The  Virginia  Law  Journal,  Richmond. 

The  Insurance  Law  Journal,  New  York. 

Pittsburgh  Legal  Journal,  Pittsburgh,  Pa. 

Lancaster  liaw  Review,  Lancaster,  Pa. 

Weekly  Law  Bulletin  and  Ohio  Law  Journal, 
Columbus  and  Cincinnati. 

The  New  York  Law  Journal,  New  York. 

California  Decisions,  San  Francisco. 

The  Daily  Record,  Baltimore,  Md. 

The  Weekly  Bulletin,  Boston,  Mass. 

The  Court  Journal,  New  York. 

The  Omaha  Mercury,  Omaha,  Nebraska. 

The  Legal  Adviser,  Chicago. 

The  Internal  Revenue  Record,  New  York. 

Of  our  foreign  exchanges  we  take  pleasure  in 
favorably  noticing  the  following,  which  are  uni- 
formly excellent : 

The  Indian  Jurist,  Madras,  India.    Agents  : . 
Messrs.  D.  J.  Keymer  &  Co.,  London,  England; 
Messrs.  Thacker,  Spink  &  Co.,  Calcutta,  India. 

The  Law  Journal,  London,  England. 

The  Law  Students'  Journal,  London,  England. 

The  Irish  Law  Times,  53  Upper  Sackville 
Street,  Dublin. 

The  Canadian  Law  Times,  Toronto. 

The  Western  Law  Times,  Winnipeg,  Mani- 
toba. 

The  Indian  Jurist,  above  mentioned,  cites  im- 
portant cases  decided  by  courts  in  all  parts  of 
the  British  Empire,  also  many  cases  decided  by 
courts  in  the  United  States.  For  the  Jurist's 
many  good  qualities  we  commend  it  to  the  pro- 
fession. 

The  following  notes  of  American  cases  are 
clipped  from  The  Indian  Jurist : 

A  bequest  is  a  lawftil  charity  in  every  respect 
where  it  is  given  for  an  art  institute  when  es- 
tablished, and  the  income  is  to  be  given,  in  the 
meantime,  in  annual  prizes  for  works  of  art. 
Almy  V.  Jones,  12  L.  R.  A.,  414;  17  R.  I. ;  In- 
dex HH,  75;  43  Alb.  L.  J.,  477;  21  AtL,  616. 

A  bequest  for  an  "art  institute "  is  not  void  for 
indefinitene8s,~e8i>ecially  when  a  codicil,  refers 
to  its  distribution  of  prizes  for  works  "  of  the 
fine  arte."    Almy  v.  Jones,  12  L.  R.  A.,  414}  17 
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R.  L;  Index  HH,  76;  4S  Alb.  L.  J.,  477;  21  AtL, 
916. 

Lack  of  money  of  the  drawer  in  a  bank  to 
meet  a  check,  where  he  wonld  have  provided 
for  it  or  paid  it  if  payment  had  been  insisted 
npon,  does  not  relieve  the  holder,  who  haa 
taken  it  fh>m  an  indorser  on  an  antecedent 
debt,  from  his  obligation  to  present  it,  or  pre- 
vent his  fkilnre  to  do  so  until  collection  becomes 
imi>o68ible  from  operating  as  payment  to  the 
amonnt  of  the  check.    Sweet  v.  Carroll  (N.  Y.) 

The  legal  owners  in  the  actaal  possession  of 
land  can  maintain  a  suit  to  qaiet  title  against 
adverse  claims  which  becloud  the  title  and  in- 
jare  the  market  value  of  the  land.  Kincaid  v. 
McGowan,  88  Ky.,  91;  4  8.  W.,  802. 

The  title  of  the  purchaser  from  the  grantee 
in  a  deed  conveying  all  the  grantor's  interest 
cannot  be  impaired  or  clouded  by  a  subsequent 
written  notice  to  him  by  the  grantor  that  the 
latter  still  has  an  interest  in  the  land.  Morah 
V.  Somes,  (Mass.),  28  N.  E.,  162. 

One  who  has  deliberately  sought  a  compro- 
mise of  his  claim  against  a  railroad  company  for 
personal  injuries,  and  who  has  acquiesced  in  the 
settiement  made  on  the  terms  dictated  by  him- 
self; and  who,  being  able  to  read,  has  executed 
a  release  in  ftill  of  all  claims  without  reading  it, 
although  given  full  opportunity  to  do  so,  will 
not  be  heard  to  say  four  years  afterward  that 
the  settlement  was  fraudulent  and  did  not  in- 
olnde  all  his  claims,  especially  in  the  absence  of 
aU  proof  of  fraud.  Mateer  v.  Missouri  P.  RR. 
Co.  (Mo.),  16  S.  W.,  839. 

Evidence  of  a  conspiracy  between  two  persons 
to  commit  an  assault  upon  another  is  not  essen- 
tial to  the  conviction  of  one  who  does  not  strike 
the  blow,  when  he  was  present  prepared  to  as- 
sist, and  did,  in  fact,  interfere  by  jumping  upon 
the  assailed  person  and  seizing  him  so  that  it 
required  two  men  to  pull  him  off.  State  v. 
Gooch  (Mo.),  16  S.  W.,  892. 

A  promise,  in  consideration  of  permission  to 
insure  the  life  of  a  person,  to  pay  his  wife  a  sum 
of  money  after  his  death,  is  on  a  void  consider- 
ation, where  the  promissor  has  no  insurable  in- 
terest in  the  life  on  which  the  insurance  is  taken, 
and  therefore  cannot  be  enforced.  Burbage'v. 
Windley  (N.  C),  12  L.  R.  A.,  409;  12  S.  E.,  839. 

An  agreement  by  grocers  not  to  buy  any  but- 
ter from  the  makers  for  two  years,  if  a  firm 
shall  open  a  butter  store  in  the  place,  is  void  for 
lack  of  consideration,  where  such  firm  neither 
pays  anything  therefor,  nor  buys  any  estab- 
lished plants  plaice  of  business,  or  good  will. 


Chaplin  v.  Brown  (Iowa),  12  L.  R.  A.,  428;  48  N. 
W.,  1074. 

A  minor's  abstinence  from  intoxicating  liquors 
and  tobacco,  and  ftt>m  swearing  and  playing 
cards  or  billiards  for  money,  is  a  good  consider- 
ation for  a  promise  by  his  uncle  to  pay  him  a 
sum  of  money.  Hamer  v.  Sidway,  12  L.  R.  A., 
463;  124  N.  Y.,  638;  86  N.  Y.  S.  R.,  888;  48  Alb' 
L.  J.,  429;  27  N.  E.,  256;  Rev'g  67  Hun,  229;  42 
Alb.  L.  J.,  248;  32  N.  Y.  S.  R.,  621;  11  N.  Y 
Supp.,  182. 

There  is  sufficient  consideration  for  a  con- 
tract to  settle  litigation  between  corporations 
under  a  patent  which  both  parties  supposed  to 
be,  but  which  is  not  in  &ct,  valid— especiallv 
where  the  contract  includes  mutual  covenants 
as  to  the  conduct  of  their  business,  and  i, 
partly  executed  before  the  invalidity  of  the 
patent  is  discovered.  Gloucester  I.  and  O.  Ck> 
V.  Russia  0.  CJo.  (Mass.),  27  N.  B.,  1006. 

A  deed  frx)m  a  husband  to  his  wife,  to  take  the 
place  of  a  will,  so  that  she  may  enjoy  the  prop- 
erty in  case  of  his  death,  made  by  reason  of  his 
confidence  in  her  and  her  promise  to  reconvey 
at  any  time  he  might  desire,  creates  a  trust,  the 
violation  of  which  is  a  constructive  fraud;  and 
her  promise  may  be  enforced  in  equity.  Brison 
V.  Brison  (Cal.),  27  Pac,  186. 

A  contract  whereby  a  husband  agrees  to  pay 
his  divorced  wife  a  specified  monthly  sum  for  so 
long  a  time  as  she  does  not  marry  again,  and 
shall  remain  single  and  unmarrried,  is  not  void 
as  in  restraint  of  marriage.  Jones  v.  Jones 
(Ck)lo.),  27  Pac.,  86. 

An  agreement  to  prevent  competition  be- 
tween two  corporations  in  the  manufacture  of 
fish  glue  under  a  patent,  whereby  an  article 
nearly  worthless  is  to  be  converted  into  one  of 
large  value,  is  not  against  public  policy.  Glou- 
cester L  and  G.  Co.  v.  Russia  Oo.  (Mass.),  27  N. 
E.,  1006. 

A  contract  by  which  a  telephone  company 
agrees  to  give  a  telegraph  company  the  exdus- 

]  ive  use  for  a  terra  of  years  of  the  telephone  for 
receiving  and  transmitting  telegraph  messages 
is  void  as  against  public  policy.    State  Postal 

,  Teleg.  Cable  C6.  v.  Delaware  and  A.  Teleg.  and 
Teleph.  Co.  (C.  C.  D.  Del.),  10  Ry.  and  Corp.  L. 

,  J.,  123. 

I  Representations  of  themselves  insufficient  to 
justify  S3tting  aside  a  conveyance  may,  when 
coupled  with  threats  made  to  a  sick,  weak- 
minded  woman,  without  advisers  or  friends, 
entitle  her  to  such  relief,  where  she  has  been 
wronged  thereby.     Hick  v.  Thomas  (Cal.),  27 

1  Pac.,  208. 
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Indpient  softening  of  the  brain  will  not  be 
Boffioient  ground  for  setting  aside  a  deed,  if  the 
grantor  was  not  so  far  affected  thereby  as  to 
unfit  him  for  ordinary  business  at  the  time  the 
deed  was  made,  although  he  afterwards  became 
so.  King  V.  Humphreys,  138  Pa.,  310;  22  Atl.,  19. 

A  widow  suing  for  the  death  of  her  husband 
by  negligence  can  recover  only  pecuniary  dam- 
ages; she  cannot  recover  for  injuries  to  feelings 
and  loss  of  companionship.  Schaub  v.  Hanni- 
bal &  St.  J.  RR.  Co.  (Mo.),  16  S.  W.,  924. 

Damages  fh>m  publication  of  a  libel  cannot  be 
enhanced  by  the  republication  thereof  by  other 
persons,  even  if  there  was  a  general  probability 
of  its  republication.  Burt  v.  Advertiser  News- 
paper Co.  (Mass.),  28  N.  E.,  1. 

No  delivery  of  a  deed,  either  absolute  or  con- 
ditional, can.  be  made  without  parting  at  the 
time  with  the  possession  of  it,  and  with  all 
power  and  control  over  it  by  the  grantor  for  the 
benefit  of  the  grantee.  Porter  v.  Woodhouse, 
69  Conn.,  668;  22  Atl.,  299. 

Fiited  states  Circuit  Court,  S.  D.,  Georgia. 

PHHilP  A.  SCHLEY 

V. 

CHARLES  H.  P.  COLLIS. 

1.  The  assent  of  executors  to  a  specific  legacy  is  presumed 

where  the  legatees  are  in  possession  under  it. 

2.  He  who  accepts  a  benefit  under  a  will  must  adopt  the 

whole  contents  of  the  instrument  renouncing  every 

right  inconsistent  with  it. 
8.  An  execution  under  a  Judgment  against  executors  as  such 

cannot  be  levied  on  land  which  a  life  tenant  under  the 

will  had  taken  possession  with  the  executor's  assent 

before  the  Judgment  was  rendered. 
Decided  June,  1891. 
Suit  to  enjoin  Jhe  sale  of  certain  property 
under  an  execution.    Injunction  granted, 
Thb  facts  are  stated  in  the  opinion. 
Mr.  Justice  Speeb  delivered  the  following 
opinion : 

This  case  depends  upon  the  following  state- 
ment of  facts :  One  Anderson  was  the  assignee, 
under  the  laws  of  New  York,  of  the  estate  of 
DeLeon,  and  committed  a  devastavit  thereon. 
WiUiam  Schley,  late  of  this  district,  was  the 
surety  upon  the  assignee's  bond,  and  after  the 
death  of  Schley,  who  died  testate,  CoUis,  who 
had  been  substituted  as  assignee  of  this  New 
York  estate,  brought  suit  there  on  the  bond  of 
the  defaulting  assignee  and  obtained  Judgment 
for  the  sum  of  $7,000.  The  record  of  the  pro- 
ceedings there  was  brought  to  this  district,  and 
suit  instituted  in  the  Circuit  Court,  at  common 


law,  against  the  executors  of  William  Schley, 
to  wit :  Thomas  M.  Norwood  and  J.  W.  Schley 
on  their  testator's  obligation  as  surety  fbr 
Anderson,  assignee,  and  a  verdict  and  Judg- 
ment was  rendered  against  them,  as  executors. 
The  execution  was  issued  upon  that  judgment, 
and  levied  upon  a  certain  estate  known  as 
"Richmond  Hill,"  near  Augusta,  claimed  by 
the  complainant  in  the  bill  now  before  the  court, 
which  was  duly  advertised  for  sale.  This  com- 
plainant is  Philip  A.  Schley.  He  was  the  brother 
of  William  Schley  and  he  claims  an  estate  for 
life  in  Richmond  Hill  by  virtue  of  the  following 
item  of  the  will  of  William  Schley : 

"  Item  6th.— I  direct  that  my  old  home  known 
as  Richmond  Hill  in  Richmond  County,  Georgia, 
shall  be  held  by  my  executors  as  trustees  for, 
and  during  the  lives  of  my  sister,  Mary  Ann 
Haines,  and  my  brother,  Philip  A.  Schley,  and 
during  the  life  of  the  survivors  of  them.  My 
purpose  being  to  give  them  a  home  as  long  as 
they  live." 

He  insists  that  the  estate  cannot  be  lawfully 
sold  for  the  debts  of  William  Schley,  sued  to 
Judgment,  after  the  specific  legacy  made  by 
the  clause  of  the  will  above  quoted  was  assented 
to  by  the  executors,  and  after  the  property 
had  long  been  in  his  possession.  He  had  been 
in  possession  of  this  property  long  anterior  to 
the  death  of  William  Schley;  and  continuously 
since  then.  It  is  in  dispute  whether  he  was 
there  by  the  express  assent  of  the  executors,  or 
as  a  tenant  by  sufferance,  but  in  the  view  the 
court  has  of  the  law  that  fact  is  not  important  to 
be  settled  at  this  time.  The  rule  as  announced 
by  the  Supreme  Court  of  Georgia  in  Parker  v. 
Chambers,  24  Ga.,  627,  may  be  deduced  firom 
the  following  extract  from  that  decision : 

"The  objection  that  no  evidence  was  submit- 
ted to  the  jury  to  prove  the  assent  of  the  execu- 
tor to  the  legacy  to  Chloe  Parker  and  her  chil- 
dren cannot  be  sustained.  The  executor  allowed 
the  property  to  remain  in  the  possession  of  the 
tenant  for  life,  and  that  was  an  assent  to  the 
entire  legacy.  It  was  in  her  possession  at  the 
death  of  th  testator,  and  remained  there,  with 
the  assent  of  the  executor,  of  course." 

In  Jordan  v.  Thoriiton,  7  Ga.,  620,  the  court 
observes:  "It  was  ftirther  claimed  before  the 
court  below  that  there  was  no  assent  to  the 
legacy  by  the  executor  proven,  and  therefore 
the  plaintiff  had  no  right  of  action.  The  court 
held  that  assent  might  be  implied  from  posses- 
sion; and  as  there  was  some  evidence  of  posses- 
sion, both  in  the  tenant  for  life  and  in  the 
plaintiffs  after  her  death,  he  left  that  question 
to  the  Jury.  And  this  view  of  the  case  we  afltan. 
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'Assent  to  a  l^acy  is  necessary  to  enable  a  lega- 
tee to  sae  at  law  for  his  legacy.  It  is  not  neces- 
sary to  show  an  express  assent;  it  may  be  implied 
from  &ct8  and  circumstances.  The  assent,  it 
is  true,  must  be  clear  and  unambiguous.  The 
possession  of  the  property  willed  does  make 
out  a  clear  case  of  assent  by  implication."  Cit- 
ing 2  Williams,  Executors,  986;  Mathews  on 
Presumptions,  267;  3  Preston,  Abstr.,  2d  ed., 
145;  Richardson  v.  Gifford,  1  Ad.  &  EL,  52,  and 
other  authorities. 

For  the  purposes  of  this  investigation,  there- 
fore, the  court  concludes  that  the  assent  to  this 
specific  legacy  was  made  by  the  executors. 

And  moreover  these  executors  may  not  be 
heard  to  deny  this.  It  is  in  evidence  that  one 
of  the  executors  took  a  benefit  under  the  will. 
He  thereby  received  certain  property  and  mort- 
gaged it  for  his  purposes.  That  mortgage  is  in 
evidence,  and  it  concludes  the  executor,  be- 
cause it  contains  recitals  which  show  that  the 
executor  relied  for  his  title  to  the  mortgaged 
property  upon  the  will  itself;  and  the  authori- 
ties seem  to  be  plain  and  conclusive,  that  he 
who  accepts  a  benefit  under  a  will  must  adopt 
the  whole  contents  of  the  instrument,  conform- 
ing to  all  its  provisions  and  renouncing  every 
right  inconsistent  with  it  Hainer  v.  Legion  of 
Honor,  78  Iowa,  246;  Eichelberger's  Estate,  136 
Pa.,  160;  ScholPs  App.  (Pa.),  17  Atl.  Rep.,  206; 
Vanzant  v.  Bigham,  76  Qa.,  769 ;  Taliaferro  v. 
Day,  82  Va.,  79. 

All  these  decisions  are  comparatively  recent, 
and  quite  a  number  of  others  might  be  cited  in 
support  of  that  proposition.  Indeed  the  statute 
law  of  this  State  seems  to  recognize  the  doc- 
trine without  qualification.  Ga.  Oode,  Pars. 
3456-3162. 

This  rule  would  seem  especially  applicable 
where  the  legatee  is  also  an  executor,  who  quali- 
fies solemnly  as  such,  to  execute  the  wil'  and 
therefore  the  entire  will. 

It  is  clear,  therefore,  that  there  was  an  assent 
to  this  specific  legacy,  and  it  is  equally  clear 
that  the  assent  was  distinctly  and  definitely 
made  with  all  of  its  legal  efifectiveness  before 
the  date  of  judgment,  upon  which  the  plaintiff 
at  common  law,  and  defendant  here,  relies  for 
the  enforcement  of  his  rights,  and  that  J.  W. 
Schley,  the  executor,  taking  a  benefit  under  the 
will,  may  not  be  heard  to  deny  this.  It  will  fol- 
low, therefore,  that  if  the  plaintiff  in  the  execu- 
tion seeks  to  subject  this  specific  legacy,  assented 
to,  as  we  have  seen  by  the  executor,  to  the  pay- 
ment of  his  debt,  he  must  adopt  a  proceeding 
other  than  that  to  which  he  has  resorted.  The 
case  of  Baker  County  v.  Moreland,  20  Qa.,  146, 


is,  we  think,  sufficient  authority  for  this  pro- 
position. The  court.  Justice  McDonald  de- 
livering the  opinion,  in  that  case  makes  this 
announcement :  *'  This  is  a  proceeding  at  law  to 
subject  to  the  payment  of  a  judgment  against 
the  administrator  obtained  in  1854,  a  negro  man 
who  had  been  distributed  in  1848  to  the  claim- 
ant, who  was  one  of  the  heirs-at-law  of  defend- 
ant's estate.  If  the  legal  lien  of  the  judgment 
upon  the  property  had  not  attached  before  the 
distribution  it  is  not  subject  thereto,  unless  there 
was  fhiud  in  the  distribution.  If  the  suit  on 
which  the  judgment  was  rendered  was  pending 
at  the  time  of  the  distribution,  the  question 
whether  the  distribution  was  made  to  delay 
and  hinder  the  creditor  in  the  collection  of  hLi 
debt  ought  to  have  been  submitted  to  the  jury. 
But  the  record  discloses  no  such  fisu^t. 

There  is  no  legal  reason  why  the  legal  title  of 
the  claimant  to  the  property  which  had  passed 
to  him  without  firaud  ntorly  six  years  before 
should  be  disturbed  by  the  judgment.  This 
property  is  unquestionably  liable,  ratably,  to 
pay  the  plaintiff's  judgment,  if  the  administra- 
tor haa  not  assets  or  is^iot  solvent;  but  it  must 
be  subjected  by  a  different  kind  of  proceed- 
ing before  a  tribunal  that  can  bring  all  the  heirs 
of  the  estate  before  it,  and  compel  those  who  are 
solvent  to  contribute,  ratably  to  the  payment 
If  some  are  solvent,  those  who  are  able  to  pay 
may  be  compelled  to  contribute  to  the  extent 
of  the  assets,  if  necessary,  received  by  them." 

It  follows,  therefore,  we  think  conclusively, 
that  the  plaintiff  here  has  no  right  to  single  out 
this  specific  legacy  and  fasten  his  entire  debt 
upon  that.  The  judgment  should  have  been 
under  the  pleading  **  de  bonis  teatatoris."  Wms. 
Exrs.,  1333,  1385;  Gi.  Oade,  3573. 

Specified  legacies  are  favorites  of  the  law. 
When  no  specifii  pro  virion  is  mide  for  the 
paymant  of  the  testator's  debts  in  the  will  the 
personal  estate  is  primarily  liable.  If  that  is 
jnsuffioient  a  lapsed  daviae  miy  ba  applied 
t^BrabD,  anl  if  dabbj  still  ram^ln  sneclfi 3 devises 
m  i3t  cDatribata  pro  rata.  M  >r3a  v.  H  lydan,  82 
Ma.,  227;  RubDn  v.  RubDn,  2  U.  S.;  2  DaU.,  215, 
1  L.  ed.,  366. 

It  appaari  thxt  thiiproparby  was  returned  for 
taxes  by  tha  plaintiff  f^r  savanbaan  or  eighteen 
year  J,  ani  it  appaara  that  the  executors  were 
absolutely  silent  ab^ub  it,  although  they  were 
obliged  to  make  an  inventory  of  the  real  prop- 
erty lying  outside  of  the  county  of  Ohatham,  in 
which  their  executDrahip  was  located.  We  have 
the  testimony  of  the  ordinary  of  Ohatham 
Oounty  that  they  made  no  return  whatever  to 
this  property,  and  these  facts  are  all  mater  aL 
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On  the  final  trial  of  this  case  an  interesting 
question  will  arise  also,  apon  the  proposition  of 
plaintiffs  that  this  creditor  could  not  now  sub- 
ject a  specific  legacy  to  the  payment  of  his  debt 
because  of  an  alleged  collusion  on  his  part  with 
the  executors.  He  is  seeking  to  enforce  the  judg- 
ment, not  against  the  executors,  and  there  is 
some  evidence  which  seems  to  indicate  it  was 
understood  that  the  executors  would  be  re- 
lieved from  the  lien  of  this  judgment.  We  are 
not  prepared  to  say  how  important  the  question 
is  at  this  time,  but  if  it  be  true  that  the  execu- 
tors have  been  relieved  from  liability  upon  this 
judgment,  it  may  become  quite  important  to 
the  rights  of  the  plaintiff  in  execution,  who  is 
the  defendant  in  this  bill.  The  judgment  was 
taken  against  the  executors  as  such,  and  that  it 
is  conclusive  of  assets.  This  is  so  held  in  De- 
mere  v.  Scranton,  8  Ga.,  47. 

The  general  estate,  as  we  have  seen,  would  be 
first  Jiable  to  pay  the  debts,  and  if  the  executors 
have  permitted  a  devastavit  as  to  the  general 
estate  of  William  Schley,  which  would  be  in  the 
first  instance  liable  for  this  debt,  it  would  be 
perhaps  quite  important  to  determine  whether 
their  individual  estate  would  not  be  liable 
rather  than  a  specific  legacy  which  they  had 
assented  to. 

There  are  several  other  questions  which  have 
been  presented  in  argument,  but  the  court  has 
indicated  enough  to  justify,  in  its  opinion,  the 
conotusion  that  this  is  a  case  which  should  be 
inquired  into  more  carefully  upon  sworn  testi 
mony,  taken  in  the  usual  manner  in  equity  and 
upon  ftiUer  consideration.  It  is  not  one  of  those 
cases  which  should  be  disposed  of  on  a  prelimi- 
nary hearing. 

We  thinky  therefore^  that  the  injunction  re- 
straining the  sale   undsr  execution   should    be 
made  permanent,  and  the  case  proceed  as  ustial 
'  inequity. 

To  this  case  the  Oo-operative  Law  Reports 
adds  the  following  note : 

The  doctrine  of  election  as  applied  to  wills: 
It  is  a  fiimiliar  principle  of  equity  jurispru- 
dence that  one  who  is  the  recipient  of  a  bene- 
ficial interest  under  a  will  is  assumed  to  have 
ratified  the  other  recitals  of  the  instrument  and 
the  courts  will  not  allow  him  to  set  up  a  cause 
of  action  of  his  own,  however  well  founded, 
which  has  a  tendency  to  defeat  or  in  any  wiay 
impair  the  full  operation  of  the  will.  Collins  v. 
Woods,  63  III.,  285;  Morrison  v.  Bowman,  29 
Cal.,  337;  Thellusson  v.  Woodford,  13  Ves.  Jr., 
209;  Hyde  v.  Baldwin,  17  Pick.,  303;  Brown  v. 
Bioketta,  3  Johns.  Oh.,  653, 1  L.  ed.,  713;  Cox  v. 


Rogers,  77  Pa.,  160;  Churchland  v.  Ireland,  1 
Russ.  &  M.,  259;  Wise  v.  Rhodes,  84  Pa.,  402. 

It  is  an  exceedingly  stubborn  principle  that 
no  one  shall  be  permitted  to  claim  under,  and 
adverse  to,  a  wilL  '*If  the  testator  assumes  to 
dispose  of  property  belonging  to  a  devisee  or 
legatee,  the  latter,  accepting  the  benefit,  must 
also  make  good  the  testator's  attempted  disposi- 
tion." White  V.  Brocaw,  14  Ohio  St.,  339.  See 
also  Havens  v.  Sackett,  15  N.  Y.,  366;  Ditch  v. 
Sennott,  5  West  Rep.,  162, 117  ni.,  362. 

In  1  Jarman,  Wills,  386,  the  doctrine  of  elec- 
tion is  stated  thus :  '*  That  he  who  accepts  a 
benefit  under  a  deed  or  will  must  adopt  the 
whole  contents  of  the  instrument,  conforming 
to  all  its  provisions,  and  renouncing  every  right 
inconsistent  with  it."  See  also  Havens  v.  Sackett 
supra. 

When  a  person  accepts  a  legacy,  it  is  an  elec- 
tion to  stand  by  the  provisions  of  the  will.  Ful- 
ton V.  Moore,  25  Pa.,  463;  Pennsylvania  L.  Ins. 
Co.  V.  Stokes,  61  Pa.,  136. 

Courts  of  equity  adopt  the  rational  exposi- 
tion of  the  will,  that  there  is  an  implied  condi- 
tion that  he  who  accepts  a  benefit  under  the  in- 
strument shall  adopt  the  whole,  conforming  to 
all  its  provisions,  and  renouncing  every  right 
inconsistent  with  it.    Story  Eq.,  i  1077. 

In  Wilbanks  v.  Wilbanks,  18  111.,  19,  where  a 
testator  devised  property  belonging  to  his  son  to 
a  third  person,  and  in  the  same  will  made  a  de- 
vise to  theson,it  was  held  that  the  son  must  either 
relinquish  his  claim  to  his  own  property  or  to 
the  legacy— that  the  son  might  elect  which  he 
would  take,  but  he  would  be  concluded  by  his 
election.  This  decision  was  based  on  the  rule 
established  by  the  authorities,  that  a  devisee 
could  not  at  the  same  time  take  under  a  will 
and  contrary  to  it.  The  doctrine  of  election 
again  arose  in  Brown  v.  Pitney,  39  111.,  468,  and 
after  referring  to  the  authorities  bearing  upon 
the  question,  it  was  held  "  that  the  beneficiary 
under  a  will  cannot  insist  that  the  provisions  in 
his  favor  shall  be  executed  and  those  to  his  pre- 
judice annulled — he  must  accept  the  instrument 
in  its  entirety,  or  not  at  all." 


An  infant  cannot  be  compelled  to  answer  in- 
terrogatories. Mayor  v.  Collins,  24  Q.  B.  D.,  361. 
Does  this  principal  apply  to  obtaining  an  order 
for  discovery  of  documents  ?  Mr.  Baron  Pollock, 
in  a  case  of  Pillers  v.  Curzon,  which  came  before 
him  in  chambers  on  the  17th  ult.,  was  of  opinion 
that  it  did  not,  and  thnt  an  order  for  discovery 
could  be  made  against  an  in&nt.  Law  Students' 
Journal,  London. 
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Privlleffe  of  Witnesses  in  Federal  Oourts. 

In  the  April  number  of  the  Review,  Mr.  Loais 
M.  Qreely  dlBonssed  the  case  of  Ooanselman  v. 
Hitohcook,  whioh  arose  through  the  reftisal  of 
a  witness,  summoned  in  an  investigation  under 
the  interstate  commerce  law,  to  answer  certain 
questions,  on  the  ground  that  he  would  crimi- 
nate himself  by  so  doing.  The  District  and  Oir- 
ouit  Oourts  for  Northern  Illinois  ruled  that  the 
witness  must  answer,  inasmuch  as  by  Section 
860  of  the  Revised  Statutes  the  evidence  could 
not  be  used  against  him  in  any  criminal  pro- 
ceeding, and  therefore  his  constitutional  rights 
were  not  invaded.  The  question  never  having 
arisen  in  the  Supreme  Oourt,  Mr.  Greely  dis- 
cusses it  on  principle.  He  says  in  substance 
that  the  Fifth  Amendment  guarantees  the  privi- 
lege of  a  witness  against  compulsory,  self-accu- 
satory evidence;  that  this  privilege  may  be  ab- 
rogated by  statute  if  the  statute  afifords  the 
witness  complete  amnesty  as  to  the  crime  con- 
cerning which  he  was  compelled  to  testify;  but 
that  Section  860  of  the  Revised  Statutes  does 
not  do  this,  inasmuch  as  it  does  not  prevent 
sources  of  evidence  disclosed  by  his  evidence 
firom  being  used  against  him;  the  obvious  con- 
clusion being  that  under  the  present  state  of  the 
law  a  witness  may  refuse  to  testify  if  his  answer 
will  tend  to  criminate  himself.    . 

It  is  interesting  to  note  that  the  case  has  Just 
been  decided  on  appeal  by  the  Supreme  Oourt 
of  the  United  States  substantially  in  accordance 
with  the  principles  above  stated.  The  deci- 
sions of  the  District  and  Circuit  courts  are  re- 
versed. The  court  says:  **It  is  a  reasonable 
construction,  we  think,  of  the  constitutional 
provision  [that  "  no  person  *  *  ♦  shall  be 
compelled  in  any  criminal  case  to  be  a  witness 
against  himself"]  that  the  witness  is  protected 
'  from  being  compelled  to  disclose  the  circum- 
stances or  his  offence,  the  sources  fVom  which, 
or  the  means  by  whidi,  evidence  of  its  commis- 
sion, or  of  his  connection  with  it,  may  be  ob- 
tained, or  made  effectual  for  his  connection, 
without  using  his  answers  as  direct  admissions 
against  him.'  It  is  quite  clear  that  legislation 
cannot  abridge  a  constitutional  privilege,  and 
that  it  cannot  replace  or  supply  one,  at  least 
unless  it  is  so  broad  as  to  have  the  same  extent 
in  scope  and  effect.  *  *  ♦  In  view  of  the  con- 
stitutional provision,  a  statutory  enactment,  to 
be  valid,  must  afford  absolute  immunity  against 
fbtnre  prosecution  for  the  offence  to  which  the 
question  relates." 

In  the  course  of  the  opinion  the  court  con. 
siders  the  provisions  of  the  Massachufietts  Con- 


stitution, that  the  witness  shall  not  be  "com- 
pelled to  accuse,  orftimish  evidence  against, 
himself,"  and  of  the  New  York  Constitution, 
which  is  in  the  same  language  as  that  of  the 
Fifth  Amendment  The  conclusion  is  reached 
that  inasmuch  as  the  general  purpose  of  these 
constitutional  provisions  is  to  prohibit  compul- 
sory self-aocusatory  evidence,  "  the  liberal  con- 
struction which  must  be  placed  upon  constitu- 
tional provisions  for  the  protection  of  personal 
rights  would  seem  to  require  that  the  constitu-' 
tional  guaranties,  however  differently  worded, 
should  have,  as  far  as  possible,  the  same  inter- 
pretation," and  that  "there  is  really,  in  spirit 
and  principle,  no  distinction  arising  out  of  such 
difference  of  language." — Rarvard  Law  Review^ 
Feb.,  1892. 


Horse  Railways— Right  of  "Way. 

A  street  car  has  no  superior  right  of  way  as 
against  a  vehicle  going  along  a  street  that  crosses 
the  oar  track. 

In  the  trial  in  the  lower  court  the  request  was 
refhsed  to  charge  that  the  railroad  company 
with  its  car  crossing  the  street  had  the  right  of 
way  and  the  paramount  and  superior  right  in 
the  street. 

In  sustaining  this  refusal  the  court  said :  "The 
rule  invoked  by  these  requests  has  its  application 
where  the  tracks  of  street  railroads  are  laid  in 
the  streets.  As  the  cars  must  run  upon  the 
tracks,  and  cannot  turn  out  for  vehicles  drawn 
by  horses,  they  must  have  the  preference ;  and 
such  vehicles  mus^  as  they  can^  in  a  reasonable 
manner,  keep  off  from  the  railroad  tracks,  so  as 
to  permit  the  free  and  unobstructed  passage  of 
the  cars.  But  a  railway  crossing  a  street  stands 
upon  a  different  footing.  The  car  has  a  right  to 
cross,  and  must  cross,  the  street,  and  the  vehicle 
has  a  right  to  cross,  and  must  cross,  the  railroad 
track.  Neither  has  a  superior  right  to  the  other. 
The  right  of  each  must  be  exercised  with  due 
regard  to  the  right  of  the  other,  and  the  right 
of  each  must  be  exercised  in  a  reasonable  and 
carefhl  manner,  so  as  not  unnecessarily  to 
abridge  or  interfere  with  the  other."  O'Neill 
V.  Dry  Dock  Co.,  N.  Y.  Court  of  Appeals,  Dec. 
1,  1891.    Opinion  by  Earl,  J.— The  Counsellor. 

N.  Y.,  Feb.,  1892. 

•^•i»« 

Street  Railway— Superior  Right  of  Way. 
—A  horse  street  car  at  a  street  crossing  has  no 
superior  right  of  way  as  against  any  vehicle 
driven  upon  the  street,  but  it  would  seem  that 
as  regards  their  track  they  have  a  superior  right 
in  other  places.  O'Neil  v.  Dry-Dock,  E.  B.  &  B. 
R.  Co.,  29  N.  E.  Rep.,  84.    ^N.  Y.  App.) 


Digitized  by 


Google 


206 


THE  WASHINGTON  LAW  REPOBTER. 


Vol.  XX 


Dbvisb  and  Bequeath.— Even  lawyers  do 
not  always  remember  that  the  word  "de- 
vise "  is  appropriate  to  realty  only,  while  the 
word  "bequeath"  applies  to  personalty.  Lay- 
men certainly  do  not  appreciate  the  distinction. 
It  is  difficult  to  believe  that  the  testator  in  Hall 
V.  Hall  realized  that  when  he  used  a  multitude 
of  words  appropriate  to  personalty,  interlarding 
them  with  "devise,"  "effects,"  and  "whereso- 
ever situate,"  he  did  really  cause  an  undivided 
moiety  in  real  estate,  to  which  he  was  en- 
titled under  the  will  of  his  father,  to  pass  under 
his  wilL  Whether  he  realized  what  he  was 
doing  or  not,  the  constructipn  of  the  words 
which  he  used  was  of  course  the  only  thing  to 
be  considered  by  Lord  Justice  Pry,  sitting  in 
the  Chancery  Division,  and  following  Smyth  v. 
Smjrth,  8  Oh.  Div.,  561,  in  which  the  testator 
gave  his  sheep  and  "  all  the  rest,  residue,  mon- 
eys, chattels,  and  all  other  my  effects,"  and  it 
was  held  by  Vice-Ohancellor  Mellins  that  all  the 
freehold,  as  well  as  the  personal  estate  of  the 
testator,  passed  under  these  words. — London 
Lav)-Tim€8, 


A  BANK  through  which  a  draft  has  been  sent 
for  collection,  and  which  has  paid  the  amount 
under  a  mistaken  belief  that  the  draft  was  paid 
because  of  the  failure  of  its  correspondent  to 
notify  it  of  the  reftisal  of  the  drawee  to  accept 
it,  may  recover  the  amount  so  paid  ftom  the 
drawee,  although  the  latter  has  given  a  receipt 
for  the  debt  to  the  drawer.  Ohattanooga  First 
Nat.  Bank  v.  Bohan  (Ky.),  13  Ky.  L.  Rep.,  148; 
16  S.  W.,  368. 

■  <•»  ■ 

OoNTRACTS.  (1)  Where  goods  are  sold  on 
credit,  it  is  an  implied  condition  of  the  contract, 
that  the  buyer  shall  keep  his  credit  good;  and 
the  seller  is  not  bound  to  deliver  the  goods  if 
the  buyer  be  insolvent.  The  fact  that  the  buyer 
has  given  his  note  or  bill  for  the  price,  payable 
at  the  expiration  of  the  credit,  does  not  vary  the 
rule.  (2)  If  the  insolvency  of  the  buyer,  is  dis- 
covered by  the  seller  while  he  yet  has  the  goods, 
or  while  they  are  in  transit,  and  he  retakes 
them,  he  may  elect  to  treat  the  agreement  for 
credit  as  at  an  end,  and  resell  the  goods,  unless 
the  buyer  pay  or  tender  the  price  agreed  on. 
(3)  A  party  to  a  contract  of  sale,  cannot  sue  for 
its  breach,  unless  he  is  himself,  able  to  perform 
on  his  part;  it  is  therefore,  a  good  defense  to 
an  action  by  the  vendee  for  damages  for  the 
failure  to  deliver  the  property  sold,  that  at  the 
time  fixed  by  the  agreement  for  the  delivery,  he 
was  insolvent,  and  on  that  account  not  able  to 

Sarform  his  part  of  the  contract.    Sup.  Ct.  of 
hio.    Diem  v.  Koblitz.     Decided  Jan.  19,  1892. 


A  CASE  now  before  the  English  courts  is  at- 
tracting considerable  attention  on  the  continent 
and  in  it  a  very  nice  question  is  involved.  An 
English  subject,  leaving  his  family  in  London 
went  to  Naples.  While  there  he  was  captivated 
by  the  charms  of  an  Italian  woman,  and  upon 
his  representations  that  he  was  a  edngle  man, 
she  was  persuaded  to  follow  him  to  the  altar. 
He  was  subsequently  informed  that  his  English 
wife  died  on  the  day  of  his  second  marriage. 
Much  relieved  by  this  news  he  returned  to  Lon- 
don. It  waa  found,  however,  that  taking  into 
consideration  the  difference  in  time  between 
London  and  Naples,  the  second  marriage  oc- 
curred a  few  minutes  before  his  first  wife's 
death,  and  that,  by  this  calculation,  he  had  been 
the  husband  of  two  wives  for  twenty-three  min- 
utee.  He  was  accordingly  arrested  for  bigamy ; 
but  whether  or  not  he  can  be  convicted  under 
these  circumstances  remains  to  be  decided. 
There  would  seem  to  be  no  reason  why  he  should 
not  be,  as  all  the  elements  which  make  up  that 
crime  appear  to  be  present  in  this  oaae.—Mich. 
Law  Journal, 


THE  COURTS. 


Supreme  Court  of  the  District  of  Columbia. 
IN  EQUITY -New  Suite. 

March  22,  1892. 

13806.  Robert  P.  Allen  v.  Augusta  Harris  et 
al.  For  partition  by  sale.  Com.  soL,  W.  P. 
Williamson. 

13807.  Paul  P.  Beardslev  et  al.  v.  A.  H.  Young, 
Jr.,  etaL  Por  release  of  trust.  Oom.  sol.,  W. 
H.  Dennis. 

March  23. 

13808.  The  Oapitol  Hill  Brick  Oo.  v.  Galen  E. 
Green  and  the  Southern  Bldg  &  Loan  Associa- 
tion. To  enforce  mechanics'  lien.  Oom.  sol., 
W.  H.  Sholes. 

13809.  Anna  Seifriz  v.  Paul  Seifiriz.  For  di- 
vorce.   Oom.  sols.,  Worthington  &  Heald. 

13810.  Sarah  £.  Anderson,  falsely  called  Poates, 
by  her  next  friend,  v.  Jno.  Poates.  To  nullify 
marriage.    Oom.  sol.,  J.  Walter  Oooksey. 

March  24. 

13811.  Jos.  Hicks,  Jr ,  alleged  lunatic.  Upon 
petition  Oommissioners  D.  0.  De  lunatico  in- 
quirendo.    Oom.  sol.,  Geo.  0.  Hazleton. 

13812.  Theodore  E.  Spencer  v.  EsteUe  P. 
Spencer.  For  divorce.  Oom.  sol.,  Jos.  J.  Mc- 
Nally. 

13813.  Florence  V.  Gallaher  et  al.  v.  W.  H.  Pope 
et  al.  Por  partition  of  lot  15,  sq.  275,  and  part 
of  lot  3,  sq.  481.    Oom.  sol.,  Jas.  P.  Hood. 

13814.  W.  B.  T.  Keyser  et  al.  v.  Gertrude  A. 
Keyser.  To  substitute  trustee.  Oom.  sols.,  J. 
J.  Johnson  and  W.  B.  Todd.  Defts.'  sol.,  J.  0. 
Marbory. 
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March  25. 
1881^.  Johanna  K.  Fischer  y.  Ghas.  A.  Fischer. 
For  divorce.    OonoL  sol.,  J.  A.  Johnson. 

13816.  Daniel  W.  Cronin  et  nx.  v.  Mary  O. 
Oronin  et  al.  Oom.  sols.,  Olark  and  Johns  and 
John  Johns,  Jr. 

13817.  Geo.  F.  Green  v.  W.  R  Green  et  al.  To 
sell  infonts'  property.  Com.  sols.,  Gordon  & 
Gordon.    Defts.  sol.,  Wm.  F.  Hellen. 

13818.  Oaroline  Oartis  et  vir.  v.  Robert  Farn- 
ham  et  aL  For  partition  by  sale  of  sublots  7,  8, 
9, 16,  17,  39,  40.  Farnham's  sub.,  sq.  314.  Oom. 
sols,  Edwards  &  Barnard. 

13819.  Marvin  O.  Stone  v.  H.  F.  Slocum.  To 
enjoin  assignments  of  patents.  Oom.  sol.,  Jno. 
Bidont. 

13820.  Eliza  Davis  v.  Samuel  Davis.  For  di- 
vorce.   Oom.  sols.,  Bimey  &  Bimey.  ♦ 

13831.  A.  J.  Gray  v.  Flora  0.  Gray.  For  di- 
vorce.   Com.  sol.,  J.  E.  Olements. 

March  29. 

13822.  Virginia  May  Tyler  v.  Albert  W.  Tyler. 
For  divorce.  Oom.  sols.,  Walker,  Jepper  &  de 
Gufnrie. 

13823.  W.  H.  Oombs  v.  Adella  v.  Oombs  et 
al.  For  release  from  trusteeship.  Oom.  sols., 
Nanck  &  Nanck. 

13824.  Job  Barnard,  admr.,  estate  of  Jno.  J. 
KiUafovle,  v.  Jas.  H.  Mead,  executor  and  trus- 
tee. For  account  and  to  pay  money  into  court. 
Com.  sols.,  Edwards  &  Barnard. 

AT    LAW— New  Suits. 

March  23,  1892. 
32768.  Ghas.  Shepard  v.  Susan  Eleiber.   Judg- 
ment of  Justice  Taylor,  |24.07. 

March  24. 
Julius  Stein  v.  American    Fraternal  Oircle. 
Oertiorari.    Plffs.  atty.,  J.  McD.  Oarrington. 

32760.  Geo.  F.  Pyles  v.  0.  W.  Pyles.  Account, 
1600.    Plffs.  atty.,  A.  B.  Duvall. 

32761.  F.  J.  Dieudonn6  v.  R.  W.  Bender  et  al. 
Judgment  of  Justice  O'Neal,  |85.06. 

32762.  Jacob  Franz  v.  W.  G.  Widmayer.  Note, 
1111.66.    Plfb.  atty.,  O.  A.  Waiter. 

March  26. 

32763.  Gans  Bros.  v.  W.  A.  Berkley.  Account, 
1122.95.    PlfGs.  atty.,  W.  A.  Johnston. 

32764.  W.  H.  Slater  v.  J.  H.  Pryor.  Note, 
1228.    Plflfe.  atty.,  J.  G.  Bigelow. 

32766.  Kniflfen&Tookerv.  W.E.Prall.  Notes, 
1662.25.    Plffs.  atty.,  O.  Oarrington. 

32766.  J.  W.  Hancock  v.  Harry  Isemann,  at  al. 
CertiorarL    Plffs.  Atty.,  L.  Tobriner. 

32767.  Jno.  Turnbull,  Jr.  &0o.,  v.  H.  Baum. 
Account  $462.99.  Plffs.  Atty.,  Wm.  MyerLewin. 

82768.  T.  G.  Hensey  v.  E.  L.  Scott,  et  al.  Judg- 
ment of  Justice  Taylor. 

82769.  £.  A.  Mclntire  V.Annie  Myers.  Appeal. 
32770.  Martha  Brown  et  al.  v.  Jere.  Sykes  et 

aL    Ejectment.    Plffs.  Attys.,  Edwards  &  Bar- 
nard. 

82771.  Daniel  Birtwell  v.  Mary  A.  Kelley. 
Not6|800.    Plfiis.  Atty.,  L.  0.  WiiUamson. 


£egal  Notites 


Rule  of  Ck>urt. 

BoLB  20.  •  •  •  •  Hereafter  aU  noHoea  ivMch  reloM  t» 
proceedings  in  the  Supreme  Cowrt  of  the  District  of  CMumbia, 
the  publictUion  of  which  is  required  by  law  or  by  rulee  of 
Court,  or  by  any  order  of  Oou/rty  ehall  be  published  in  Thb 
Washington  Law  Rbporteb,  during  the  time  required  by 
law,  in  addition  to  any  other  papers  which  may  be  ^p2ciaUy 
ordered  or  which  may  be  selected  by  ttie  parties. 


FIRST  IN8HRTI01«. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  25th  day  of  March.  1892. 


No.  13.872.    Bq.  Docket  83. 


Emma  C.  Goodman  ^ 

vs. 
Charles  B  Goodman.. 

On  motion  of  the  plaintifT,  by  Mr.  A.  B.  WUliama,  her 
solicitor,  it  is  ordered  that  the  defendant,  cause  his  appear- 
ance to  be  entered  herein  on  or  before  the  first  rvue-daj 
occnrring  forty  days  after  this  day ;  otherwise  the  canse 
will  be  proceeded  with  as  in  case  of  de&ult. 

The  object  of  this  soit  is  to  obtain  a  decree  of  divorce  from 
the  bond  of  marriage  with  defendant  on  the  ground  of 
desertion. 


By  the  Court. 
True  copy.    Test : 


A.  B.  HAGNER,  Justice,  ^. 
J.  R.  Toung,  Clerk,  Ac. 
By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  24th  day  of  March,  1892. 

Albert  F.  Fox.  Administrator  of 

the  Estate  of  Emmett  Kennedy, 

vs. 

Thomas  PItchlynn. 


No.  18.681.    Eq.  Doo.88. 


On  motion  of  the  plaintiff,  by  Messrs.  Edwards  A  Barnard 
his  solicitors,  it  is  ordered  that  the  defendants,  ALICE 
BEVIL,  EMMA  GREEN.  MOLLT  FOLSOM,  MINNIE 
8EMPLE.  BHODA  MORRIS,  and  DAVID  FOLSOM,  cause 
their  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  day ;  otherwise  the 
cause  will  he  proceeded  with  as  in  case  of  detault. 

The  object  of  this  suit  is  to  make  distribution  to  the 
partiei  entitled,  of  the  personal  estate  of  the  late  Emmett 
Kennedy,  deceased,  now  in  the  hands  of  the  complainant. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young.  Clerk,  Ao, 

18  By  M.  A.  Clancy.Asst.  Clerk. 

This  is  to  Giye  Notice 

That  the  subscriber  of  the  Dlstript  of  Columbia,  has  ob- 
tained ftrom  the  Supreme  Conn  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  Business  Letters 
of  Adivinistration  on  the  personal  estate  of  JANE  B. 
GILES,  otherwise  called  JENNIE  E.  GILES,  late  of  the 
District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20. h  day  of  February 
next:  they  may  otherwise  by  law  be  excluded  f^om  all 
benefit  ot  the  said  estate. 

Given  under  my  hand  this  20th  day  of  February,  1892. 

feneLon  b.  brock, 

13    Geo.  L.  Clark,  Proctor.  26  AUantio  Bidg. 

This  is  to  Giye  Notice 

That  the  subscriber  of  Washington  City,  hath  obtained 
f^om  the  Supreme  Court  of  the  District  of  Colum  lia,  holding 
a  Special  Term  lor  Orphans'  Court  business,  letters  Testa- 
mentary on  the  personal  estate  of  ANN  JOYCE,  late  of  the 
District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  19th  day  of  March 
next;  they  may  otherwise  bylaw  be  excluded  f^om  all 
benefit  of  the  said  deceased. 

Given  imder  my  hand  this  19th  day  of  March,  1802. 
JOSE  IGNACIO  RODRIGUEZ, 
18   No.  4891.    ▲d.Doo.17.  2  Lafityette  Square. 
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Ceqal  Notitee. 


This  is  to  Giye  Notice 

That  the  robscriber,  of  the  District  of  Colombia,  hM  ob> 
tained  ftt>m  the  Sopreme  Court  of  the  District  of  Colombia, 
holdlog  a  Special  Term  for  Orphans'  Conri  business. 
Letters  Testamentary  on  the  personal  estate  of  MART 
JANE  R088,  late  of  the  District  of  Columbia,  deceased. 

All  persons  harinff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there> 
of.  to  the  subscriber,  on  or  before  the  21st  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  Arom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  March.  1892. 
IRVING  GIBSON. 
IS   J.  H.  Adriaans,  Proctor.  710  161^  St.,  n.  e. 


Tliis  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  ha* 
obtained  flrom  the  Supreme  Court  of  the  District  of  Col* 
nmbia,  holding  a  Special  Term  for  Orphans*  Court  busi- 
ness. Letters  of  Administration  on  the  personal  estate  of 
BLKSABETH  SMEDLEY  BERRY,  late  of  theDistrict  of 
Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  March 
next:  thev  may  otherwise  by  law  be  excluded  trom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  20th  dav  of  March,  1892. 
JAMBS  J.  CAMPBELL, 
IS    Randall  Hagner,  Proctor.      926  New  York  Ave.,  n.  w. 


This  is  to  Giye  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob' 
tained  from  the  Supreme  Court  of  the  District  of  Columbia* 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  CAROLINE  C. 
ACKER,  late  of  the  IMstrict  of  Columbia,  de- eased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  21st  day  of  March 
next:  they  may  otherwise  bylaw  be  excluded  trom  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  March.  1882. 
WALTER  H.  ACKER, 
18  1008  F  St.,  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

March  25th,  1882. 

In  the  case  of  James  L.  McLane,  Executor  of  JOSEPH 
B.  JOHNSTON,  deceased,  the  Executor  aforesaid  has. 
with  the  approval  of  the  court,  appointed  Friday,  the  29th 
day  of  April,  A.  D.  1892,  at  one  o'clock  a.  m.,  for  making  pay- 
ment ana  distribution  under  the  court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  b^  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Executor  will  take  the  benefit 
of  the  law  sgainst  tbem. 

Provided,  a  copy  of  this  order  be  pi^blished  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and  Eve- 
ning Star  previous  to  the  said  day. 

Test:  L.P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
18    No.  4846.    Ad.  Doc.  16.  Gordon  &  Gordon,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  28th  day  of  March,  1892. 


•1 
Y  No. 

e.j 


13,668.    Eq.  Docket  83. 


Robert  Briscoe 

V, 

Lavinia  Briscde. 

On  motion  of  the  plaintiff,  by  Mr.  Campbell  CarrinHon, 
his  solicitor,  it  is  ordered  that  the  deCendant,  LAVINIA 
BRISCOc:.  cause  her  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  da^s  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
def%ult. 

The  object  of  this  suit  is  for  an  absolute  divorce  upon  the 
ground  of  wilful  aud  u  interrupted  desertion  for  over  two 
years  from  the  filing  of  the  petition  in  this  cause. 

By  the  Court.  A.  B.  HAGNER,  JusUce.  Ac. 

True  copy.    Test:  J.  R.  Toung,  Clerk,  Ac. 

i  By  M.  A.  Clancy,  Ant.  Clerk. 


Cegol  JSotittB. 


SHCOKD    IMSBRTIOPI. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Bosinefls. 

March  18th,  1892. 

In  the  case  of  The  Washington  Loan  &  Trust  Co.,  Ad- 
ministrator of  ANDREW  McUALLUM,  deceased,  the  Ad- 
minis  rator  aforesaid  has,  with  the  approval  of  the  court, 
appointed  Friday,  the  15th  day  of  April.  A.  D.  1892,  at  1 
oVslook  p.  m.,  for  making  payment  aud  distribution  under 
the  Court's  direction  and  control:  when  and  where  all 
creditors  and  persons  entitled  to  distributive  shares  (or  leg- 
acies) or  a  residne.  are  hereby  notified  to  attend  in  person 
or  by  agent  or  attorney  duly  authorised,  with  their  claims 
against  the  estate  properly  vouched ,  otherwise  the  Admin- 
istrator will  take  tne  benefit  of  the  law  affainst  them. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  in  the  Washinflrt^n  Law  Reporter  and  Eve- 
ning Star  previous  to  the  said  day.  

Test:  L.  P.  WRIGHT. 

8  Register  of  Wills  for  the  District  of  Columbia. 

No.  4886.    Admn.  Doc.  16.  John  B.  Lamer,  Proctor 

This  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ftrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  MARGARETHA 
VOLK,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  Bfarch. 
next;  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  Uth  day  of  March,  1898. 
GEO.  C.  WALKER, 
12    Julius  A.  Maedel,  Proctor.  614  12th  St.  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  21st  day  of  March,  1892. 

Mary  L.  Davit    ) 

vs.  y  No.  18,604.    Eq.  Docket  88. 

Samuel  A.  Davit.  I 

On  motion  of  the  plaintiff,  by  Mr.  C.  Maurioe  Smith,  her 
solicitor,  it  is  ordered  that  the  defendant,  cause  his  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  foriy  days  after  this  dav;  otherwise  the 
cause  will  be  prooeeded  with  as  in  esse  of  deftiult. 

The  object  of  this  suit  is  for  a  divorce  a  vinouio  maiH' 
monU^  on  the  ground  of  desertion  and  abandonment  for 
more  than  two  years  before  the  filing  of  the  bill. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test:  J.  R.  Young,  Clerk,  &c. 

12  By  M.  A.  Clancy,  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  18th.  1892. 

In  the  matter  of  the  Estate  of  HENRY  R.  CRONIE,  late 
of  the  Di&trict  of  Columbia,  deceased. 

App.icaiion  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  estate  of  the 
said  deceased,  has  this  day  been  made  bv  Mary  J.  Cronie. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  16th  day  of  April  next,  at  1  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  oi  the  said  decease  J  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  in  the  Washington  Law  Reporter 
and  Evening  Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WHIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
*2    No.  4886.    Ad.  Doc  17. 

This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  ot  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business, Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  MAR- 
GARET L.  HULSE,  late  of  the  District  of  Columbia,  de^ 
ceased. 

Ail  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there* 
of,  to  the  subscriber,  on  or  beiore  the  7th  day  of  March 
next ;  thev  may  otherwise  by  law  be  excluded  from  all  beneBt 
of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  March.  1892. 
D.  WEBSTER  PRENTISS, 
12   D.  0*0.  Callaffhan,  Proctor.  UOl  I4th  St.,  n.  w. 
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This  is  to  Giye  Notice 

That  the  su  «oriber,  of  the  District  of  Oo'umbia,  has  ob- 
tained from  the  Sapreme  Ooort  of  the  District  of  Columbia, 
holding  a  Special  Term  rbr  Orphans'  Coart  business.  letters 
of  Administration  on  the  personal  estate  of  SAMUEL 
THOMPSON,  late  of  the  District  of  Columbia.deceased. 

AH  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  flx>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  March.  1892. 

JOHN  A.  BARTHBL, 
12    John  A.  B\rth9l.  P-o'ito-.  2il  4^  St..  n.  w. 


This  is  to  Giye  Notice 

That  the  subscriber,  of  the  Distdct  of  Columbia,  has 
obtained  firom  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
business.  Letters  Testamentary  on  the  personal  estate 
of  WILLIAM  MERCBB,  iate  of  the  District  of  Colum- 
bia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscri*>er,  on  or  before  the  12th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  he  said  estate. 

Given  under  my  hand  this  12th  day  of  March.  18%. 
BEBE(!;CA  D.  MERCER, 
Care  of  J.  THOMAS  SOTHORON, 
13    J.  Thofl.  Sothoron,  Proctor.  412  6th  St.  n.  w. 


This  is  to  Gire  Notice 

That  the  sub-criber,  of  the  District  of  Columbia,  has  ob 
lained  from  the  supreme  Court  of  the  District  of  Columbia 
holding  a  Special  Term  for  Orphans*  Court  Business.  Letters 
of  Administration  on  the  personal  estate  of  MARGARET 
C.  BARBER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  19th  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  esUte. 

Given  under  my  hand  this  19th  dav  of  March,  1892. 
JOHN  A.  BARBER, 
12   Wm.  L.  Dunlop.  Proctor.  8241  N  bt.  n.  w. 

DATCLIPPB,  DARR  A  CO..  ACCTIONEBRS. 

TRUSTEE'S  SALE  OF  VERY  DESIRABLE  IMPROVED 
PROPERTIES,  BEING  NO.  1746  JOHNSON  AVE. 
AND  NO.  618  SIXTH  ST.,  S.  W.,  WASHINGTON,  D.  c; 
Under  and  by  virtue  of  a  decree  passed  on  the  Srd  day  of 
Bfarch,  1892,  in  Eouity  cause  No.  13.472,  docket  No.  82.  of  the 
Supreme  Court  of  the  District  of  Columbia,  wherein  William 
R.  Shaw  is  complainant  and  Thomas  M.  Cassell  et  al.  are 
defendants,  the  undersigned  will  offer  for  sale  to  the  highest 
bidder  on  TUESDAY.  THE  5TH  day  of  APRIL,  A.  D.,  1892, 
AT  4:80  P.  M..in  front  of  the  premises,  No.  1746  Johnson 
Avenue,  the  following  real  property,  to  wit :  all  that  piece 
or  parcel  of  land  and  premises  lying  and  being  in  the  city  of 
Washington  and  District  of  Columbia,  known  and  dis- 
tinguished as  lot  S.  44  of  Square  No.  207.  The  lot  fronts  20 
feet  on  Johnson  Ave.  by  134  ieet  8  inches  in  depth,  together 
with  the  improvements,  consisting  of  a  two  story  brick  resi- 
dence with  a  one  story  brick  stable  in  the  rear :  and  there- 
after on  THURSDAY,  THE  7TH  DAY  OF  APRIL,  AT  4 :30 
O'CLOCK,  P.  M.,  they  will  offer  for  sale  under  Mid  decree 
in  front  of  the  premises.  No.  618  6th  Street,  S.  W.,  the  fol- 
lowing real  propertv:  lot  G.  Square  No.  467— tudd  lot  faces 
18  feet  2  inches  on  6th  Street  by  a  depth  of  66  feet  8  inches, 
and  improved  by  a  three  story  dwelling,  in  the  city  of  Wash- 
ington and  District  of  Columbia.  Terms  of  sale :  one-third 
cash,  and  the  balance  in  two  equal  instalments  in  one  and 
two  years,  with  interest  from  day  of  sale,  at  the  rate  of  six 
per  cent,  per  annum,  payable  semi-annually,  to  be  secured 
by  the  promissory  notes  of  the  purchsser,  and  deed  of  trust 
on  the  property,  or  all  cash  at  the  purchaser's  option. 

A  deposit  of  |200  will  be  required  of  the  purchaser  at  the 
time  of  sale ;  all  conveyancing  and  recording  at  the  cost  of 
the  purchaser.  If  the  terms  of  sale  be  not  complied  with 
within  ten  days  fr^m  time  of  sale  the  Trustees  reserve  the 
right  to  resell  the  property  at  the  risk  and  cost  of  the  de- 
xkolting  purchaser. 

FRANK  T.  BROWNING, 

416  6th  St.,  N.  W. 

ANDREW  A.  LIPSCOMB, 
»-tt.  Over  MerU's  Drug  Store.  11th  &  F  Sts.  N.  W. 

Tnuteet. 


Cegal  Notices. 


This  is  to  Uiye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans'  Court 
business).  Letters  of  Aiministrition  on  the  personal]  estate 
of  CHARLES  F.  MOSCBY,  Ute  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  a^inst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  t>efore  the  I6tii  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  March,  1892. 

her 
MARY  S.  M  NASH, 
mark 
12    Gtordon  A  Gordon,  Proctors.         2718  Dumbarton  ave. 


This  is  to  Gire  Notice 

That  the  subscri'ier  of  the  District  of  Columbia,  has  ob- 
tained from  the  Sapreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  GEORGE  W. 
KNOX,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  fubsc^iber.  on  or  before  the  18th  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  esUte. 

Given  under  my  hand  this  18th  day  of  March.  1892. 
WILLIAM  S.  KNOX. 
12   J.  J.  Darlington.  Proctor.  201  B  St.,  n.  w. 

Tliis  is  to  Giye  Notice 

That  the  subscriber,  of  Washington  City  hath  ob- 
tained fh)m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  JOHN  COX, 
late  of  Portsmouth,  Virginia,  deceased. 

All  persons  having  ciai  us  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  October. 
1892.  next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  March.  1892. 

REESE  H.  VOORHBES, 
12    8.  P.  Knut.  Proctor.  1406  G  St.,  n.  w. 

No.  4612.    Ad.  Doc.  17. 


Tliis  is  to  Gire  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob 
tained  fW>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphan's  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  EDWARD 
TEMPLE,  late  of  the  District  of  Columbia.deceased. 

All  persons  having  claims  asrainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  sut)scribers,  on  or  before  the  21st  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  21st  day  of  March,  1892. 
MARY  J.  O.  TEMPLE, 
MAHLON  ASHFORD. 
12    John  Ridout,  Proctor. 


IN  THE  SUPREIME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
March  18th,  1892. 

In  the  case  of  Thomas  H.  Tolson,  Administrator  of 
FRANCIS  A.  TOLSON,  deceased,  the  Administrator  afore- 
said  has,  vriih  the  approval  of  the  court,  appointed  Friday, 
the  l&th  day  of  April,  A.  D.  1802,  at  11  o^ciock  a.  m.,  for 
making  payment  and  distribution  under  the  court's  direc- 
tion and  control :  when  and  where  all  creditors  and  persons 
entitled  to  distributive  shares  (or  legacies)  or  a  residue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorized,  with  their  claims  against  the  estate  prop- 
erly vouched:  otherwise  the  Administrator  will  take  the 
benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
U   No.  4167.   Admr.  Docket  18.     Randall  Hagner,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  BoBiness. 

March  18th,  1892. 

In  the  case  of  Bobert  H.  Q.  Dyson,  Executor  of  TOBIAS 
C.  JOHNSON,  deceased,  the  Executor  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  16th  day 
of  April,  A.  D.  1892.  at  one  o'clock  p.  ni..  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  aeainst  the  estate  properly 
▼oucbed ;  otherwise  the  Executor  will  take  the  benefit  oi 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Beporter  previous 
to  the  said  day. 

Test:  L.P.WRIGHT, 

BegisU^r  of  Wills  for  the  District  of  Columbia. 
13    N0.428S.    Admn.  Doc.  16.         Chas.  H.Cragin,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  18th,  1892. 

In  the  case  of  John  F.  Cook,  Executor  of  ISAAC  LANDIC* 
deceased,  the  Executor  aforesaid  has,  with  the  approval  oi 
the  Court,  appointed  Friday,  the  15th  da^  ot  April,  A.  D- 
1892.  at  one  oxlock  p.  m.,  for  making  payment  and  distri- 
bution under  the  Court's  direction  and  control ;  when  and 
where  all  creditors  and  persons  entitled  to  distributive 
shares  (or  legacies)  or  a  residue,  are  hereby  notified  to 
attend  in  person  or  by  agent  or  attorney  didy  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Executor  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  weeV 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
12   No.  4172.    Admn.  Doc.  16.       Calderon  Carlisle,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  2Srd,  1892. 

In  the  matter  of  the  estate  of  ELIZABETH  THWAITES, 
late  ot  the  District  of  Columbia,  deceased. 

AnpHcation  for  Letters  of  Administration  on  the  Estate 
of  tne  said  deceased,  has  this  day  been  made  by  George 
Thwaites.  husband  surviving,  who  prays  that  said  Letters 
may  be  granted  to  the  Washington  Loan  &  Trust  Co. 

All  persons  interested  are  here -y  notified  to  appear  in  this 
Court  on  Friday,  the  15th  day  of  April  next,  at  one  o'clock 
p.  m.,  to  show  cause  why  Letters  or  Administration  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter 
and  Evening  Star  previous  to  the  said  day. 

By  the  Court.  A.  R  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
12    No.  4882.    Admn.  Doc.  17.  John  B.  Lamer,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  18th  189*2. 

In  the  matter  of  the  Estate  of  FEARNLEIGH  LEWIS 
MONTAGUE,  otherwise  known  as  ALMA  WOODLEIGH. 
late  of  this  District  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  of  Administration  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  William  H. 
Veerhoflf,  a  creditor. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  15th  day  of  April,  next,  at  1 
o'clock  p.  m..  to  show  cause  why  Letters  ot  Administration 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
12    No.  4878.    Ad.  Doc.  17. 


Cegal  Notices. 


This  is  to  Glye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Coliunbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  HARRY  J.  RBIDY, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  Februarv 
next :  they  may  otherwise  by  law  be  excluded  from  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  February,  1882. 
JOHN  F.  KELLY, 
12    Albert  Sillers,  Proctor.  81  G  Street,  n.  w. 


THIRD    IBISHRTION. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
March  11th,  1892. 

In  the  case  of  Gtoorge  Voneiff.  Executor  of  CONRAD 
SENKIND,  deceased,  the  Executor  aforesaid  has,  with  the 
approval  of  the  Court,  appointed  Friday,  the  16ih  d  ly  of 
April.  A.  D.  1892.  at  11  o'clock  a.  m.  for  making  payment 
and  distribution  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  enU  led  to  dis- 
tributive shares  (or  legacies)  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  authorized 
with  their  claims  against  the  estate  properly  vouched 
otherwise  the  Exexutor  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  tlfis  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rbportbb  previons 
to  the  said  day.  

Test:  L.  P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
11    No.  4828.    Ad.  Doc.  16.    C.  A.  Walter.  Proctor.^ 

IN  THE  SUPREME  COURT  OP  THE  DISTRICT  OF  COLUMBIA. 

Holdmg  a  Special  Term  for  Orphans'  Court  Business. 
March  12th,  1892. 

In  the  case  of  Albert  F.  Childs,  Frank  H.  Childs 
and  Mabel  I.  Childs,  Executors  of  WILUAM  E.  CHILDS. 
deceased,  the  Executors  aforesaid  have,  with  the  approval 
of  the  Court,  appointed  Friday,  the  16th  day  of  April, 
A.  D.  1892,  at  1  o'clock  p.  m.,  for  making  payment  and 
distribution  under  the  Court's  direction  and  control :  when 
and  where  all  creditors  and  persons  entitled  to  distributive 
shares  (or  legacies)  or  a  residue,  are  hereby  notified  to 
attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  said  Executors  will  take  the  benefit  of  the 
law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previovfl 
to  the  said  day. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
11    No.  4299.   Dorsey  Claggett,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  nth  day  of  March,  1892. 
Conlella  Cantwell,  ) 

vs.  {  No.  18.726.    Eq.  Docket  83. 

John  0.  Cantwell.    > 

On  motion  of  the  plaintiff,  by  Mr.  E.  B.  Hay,  her  aol- 
icitor.  it  is  ordered  that  the  defendant,  JOHN  O.  CANT- 


WELL, cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-aay  occurring  forty  days  after  this  dar  ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 


fault. 

Thp  object  of  this  suit  is  divorce  for  willfhl  desertion  and 
abandonment. 

By  the  Court.  A.  B.  HAGNER,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac 

11 By  M.  A.  Clancy,  Asst.  Clerk. 

Tliis  is  to  Give  Xotice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  ANNA  KEY  LAIRD, 
late  of  the  District  ot  Columbia,  deceased. 

Ail  persons  having  claims  agednst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  12th  day  of  March  . 
next:  they  may  otherwise  bylaw  be  excluded  from  all' 
benent  of  the  said  estate. 

Given  under  our  hands  this  I2th  day  of  March,  1892. 
MAYHEW  PLATER, 

8106  N  St.  n.  w. 
CHARLES  M.  MATTHEWS, 
11    0.  M.  &  H.  8.  Matthews,  Proctors.      714 16th  St.,  n.  w. 
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Cegal  Notices. 


THE  LAW  REPORTER  CO. 

have  a 

JOR  OFFICE 

and  do 

PRINTING  OF  ALL  KINDS 


Remember  it 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  10th  day  of  March,  1892. 
Ella  M.  Abbott       ) 

▼8.  >  No.  18,699.    Eq.  Docket  88. 

Wiiltani  Edgar  Abbott. ) 

On  n^otion  of  the  plaintiif,  by  Mr.  Simon  Wolf. 
her  solicitor,  it  is  ordered  that  the  defendant  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  mle- 
day  oocnrrinff  forty  days  after  this  day ;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  defknlt. 

The  object  of  this  suit  is  to  obtain  a  divorce  flrom  the  bond 
of  marriage,  on  the  ground  of  willfbl  desertion  and  aband- 
on ment  for  the  fhll  and  uninterrupted  space  of  two  years 
And  over  of  complainant  by  the  defendant. 

By  the  Court.  A.  B.  H  AQNEB,  Justice.  Ac 

True  copy.    Test :  J.  B.  Young,  Clerk.  &c. 

11  By  M.  A.  Clancy.  Asst.  Clerk. 

[Filed  March  10, 1892.    J.  B.  Young,  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICt  OF  COLUMBIA. 
The  16th  day  of  March,  1892. 
Wllliam  Mayse 


'"fill 


ret  L.  Gaddit  and 


No.  18,709.    Eq.  Docket  88. 


On  motion  of  the  plaintiff,  by  Mr.  Franklin  H.  Mackey. 
hie  solicitor,  it  is  ordered  that  the  defendants.  MABGABBT 
L.  GADDI8  and  WILLIAM  G  ADDIS,  cause  their  appearance 
to  be  entered  herein  on  or  before  the  first  rule-day  occur- 
ring forty  days  after  this  dav ;  otherwise  the  cause  will  be 
proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  remove  a  cloud  ftx>m  the  title 
of  plaintiff  to  original  lot  twenty  (20)in  square  ten  hundred 
andfiay-eight  (1058)  in  the  (dtyof  Washmgton,  District  of 
Colombia. 

By  the  Court  *  A.  B.  HAGNEB,  Justice,  &c. 

A  Une  copy.    Test :  J.  B.  Young,  Clerk,  Ac. 

n By  M.  A.  CUncy,  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  16th  day  of  March,  1802. 

Wrniam  Mayte    ) 

vs.  l  No.  18,710.    Eq.  Docket  88. 

CbariesJ.Meister.  > 

On  motion  of  the  plaintiff,  by  Mr.  Franklin  H.  Mackey, 
his  solicitor,  it  if  ordered  that  the  defendant,  CHARLES  J. 
MEISTEB.  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  to  remove  a  cloud  f^om  the  title 
of  the  plaintiff  to  original  lots  one  (1),  two  C2),  seventeen  (17) 
and  eighteen  (18)  in  square  ten  hundred  and  sixty-nine 
(1009)  in  Uie  city  of  Washington,  District  of  Columbia. 

By  the  Court.  .  A.  B.  HAGNEB,  Justice,  Ac. 

Tme  copy.    Test :  J.  B.  Young,  Clerk,  &c. 

U  By  M.  A.  Clancy,  Aask  Clerk. 


£egal  Notices 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
March  llth,  1832. 

In  the  matter  of  the  B^^tate  of  ISABELLA  STEEB,  late  of 
Washington,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment  and  for  Letters  of  Administration  c.  t.  a.  on  the  Estate 
of  the  said  deceased,  has  this  day  been  made  by  Edward  and 
Laura  Steer,  now  Lambert. 

All  persons  Interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  15th  day  of  April  next,  at  10  o'clock 
a.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  of  Administration  c.  t. 
a.  on  the  Estate  of  the  said  deceased  should  not  i&tue 
as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  -in  the  Washington  «Law  Beporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAONEBt,  Justice. 

Test :  L.  P.  WBIQHT, 

Begister  of  Wills  for  the  District  of  Columbia. 
11    No.  8567.    A.  D.  Doc.  15.  J.  B.  McMillan.  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBI4. 
Holding  a  Special  Term  for  Orphans'  Ck>urt  Busines. 
March  6th,  1892. 

In  the  matter  of  the  Estate  of  ANN  CLANCY,  late  of  the 
District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  T  stamen tary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  George  P.  Zurhorst 
and  Michael  McCormick. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  the  8th  day  of  April  next,  at  11  o'clock 
a.  m..  to  show  cause  wny  the  said  Will  should  not  be  proved 
and  admitted  to  Prolwtte  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Bbportbb  and 
Washington  Post,  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNEB,  Justice. 

Test:  L.P.WRIGHT, 

Begister  of  Wills  for  the  District  of  Columbia. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

March  llth,  1892. 

In  the  matter  of  the  Estate  of  JOHN  EDWIN  MASON, 
late  of  Washington,  D.  C.  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  bv  Henry  M.  Baker. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  the  15th  day  of  April  next,  at  one  o'clock, 
p.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Beporter  and 
Washington  Post  previous  to  the  said  day. 

By  theCourt.  A.  B.  HAGNEB,  Justice. 

Test :  L.  P.  WRIGHT, 

11  Begister  of  Wills  for  the  Districtof  Columbia. 

No.  488    Ad.  Doc.  17. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  12, 1892. 

In  the  matter  of  the  Estate  of  CLEMENT  8TBOBL, 
sometimes  known  and  aoting  as  FRANK  FORSTER,  late  of 
the  District  of  Columbia,  deceased. 

AppUcation  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased  has  this  day  been  made  by  William  D.  Judge. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  (!k)urt  on  the  15th  day  of  April  next,  at  one  o'clock 
P.  M.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  theCourt.  A.  B.  HAGNEB,  Justice, 

Ttst:  L.P.WBIGET. 

Begister  of  Wills  for  the  District  of  Columbia. 
U    No.  4782.    Ad.  Doc  17.  J.  Guilford  White,  Proctor. 
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This  is  to  Glye  Notice 

That  the  (abecriber  of  the  District  of  Colatubia,  has  ob- 
tained from  the  Supreme  Cuurt  of  the  District  of  Columbia, 
holdinff  a  Special  I'erm  for  Orphans*  Court  Business,  Let- 
ters of  Administration  c.  t.  a.  on  the  personal  estate  of 
ELIZABETH  A.  TOWNSEND.  otherw  se  known  as  OLLIE 
AbTOR,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  t^e  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Qiven  under  my  hand  this  I2th  day  of  March,  1892. 
BICHABD  SYLVESTER, 

Property  Clerk, 
n    C.  Maurice  Smith.  Proctor.  Police  Headquarters. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  C0LUMB!A7~ 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  11th.  1892. 

In  the  case  of  Dorsey  Clagett  and  Wm.  Ward  Mohun.  Ex- 
ecutors of  WILLIE  B.  CLAQETT.  deceased,  the  Executors 
aforesaid  have,  with  the  approval  of  the  Court,  appoiuted 
Friday,  the  8tb  day  of  April,  A.  D.  1892 ,  at  1  o'clock  p. 
m  .  for  making  payment  and  distribution  uuder  the  Courl*:« 
direction  and  control;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due, are  hereby  notified  to  attend  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  claims  against  the  estate 
properly  vouched ;  otherwise  the  Executors  will  take  the 
benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  In  the  Washington  Law  R  porter,  previous 
to  tfa^  said  day. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
11    No.  4249.    Ad.  Doc.  16. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Arthur  P.  West  et  al.  | 

vs.  y  In  Equity.    No.  963,  Rules  5. 

Wm.D.B  weetal.  I 

The  ti-ustee,  Frederick  L.  Siddons,  having  reported  to  the 
Court  the  sale  for  $150  cash  to  E.  P.  Berry  of  the  lot  of 
ground  referred  to  in  the  decree  appointing  him  trusee, 
the  same  being  part  of  lot  75  iu  square  18  in  *'  Old  George- 
town," fronting  about  37  feet  9  inches  on  an  alley  80  feet 
wide  known  as  West  Alley  and  running  back  with  that 
width  about  76  feet  to  the  north  line  of  said  lot.  and  the 
same  having  been  considered,  it  is,  by  the  Court,  this  12th 
day  of  March.  A.  D.  1892.  ordered,  adjudged  and  decreed 
ttiat  said  sale  be  ratified  and  confirmed  unless  cause  to  the 
contrary  be  shown  on  or  before  the  eighteenth  day  of  April, 
A.  D.  1892. 

Provided  that  a  copy  of  this  decree  be  published  in  the 
Washington  Law  Reporter  once  in  each  of  three  (3)  succes- 
sive weeks  prior  to  said  date. 

A.  B.  HAGNER,  Justice. 
=  True  copy.    Test:  J.  R.  Young,  Clerk. 

11  By  M.  A.  Clancy,  Asst.  Clerk. 

Tills  Islo  Glve~Notlce 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  flpom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Terra  for  Orphans'  Court  business, 
Letterv  of  Administration  c.  t.  a.  on  the  personal  estate  of 
SAMUEL  STRONG,  late  of  the  District  of  Columbia,  de- 
ceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscribers,  at  oflQce  of  CarusI  &  Miller,  486  La. 
Ave.,  on  or  before  the  8th  day  of  March  next;  they  may 
otherwise  by  law  be  excluded  ftom  all  benefit  of  the 
said  estate. 

Given  under  our  hands  this  8th  dav  of  March,  1892. 

WILLIAM  J.  MILIAR. 
HALBERT  E.  PAINE. 

This  Is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  ha«  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia 
holding  a  Special  Term  for  Orphans'  CJourt  business,  I^etters 
of  Administration  c.t.a.  on  the  personal  estate  of  PATRICK 
CORCORAN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  11th  day  of  March.  1892. 

JOHN  IMRIE, 
U   8.  T.  Thomaa,  Proctor.  ISiOthSt.^!.  w. 


ttqal  Notices. 


This  Is  to  Glye  Notice 

That  the  subscribers  of  the  District  of  Colombia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  ColnmbU, 
holding  a  Special  Term  for  Orphans'  Court  Businen,  Letters 
Testamentary  on  the  personal  estate  of  BERNARD  FITZ- 
PATRICK,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  Tooobers  there- 
of, to  the  subscriber,  on  or  before  the  11  th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  11th  day  of  March,  1892. 
MARY  PITZPATRICK. 
11    Carusi  &  MlUer.  Proctors.  1838  14th  St.  n.  w. 

This  Is  to  Give  Notiee 

That  the  subscribers,  of  the  District  of  Colombia,  have  ob- 
tained fh>m  the  Supreme  Court  of  the  District  of  Colambia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  ANDREW  BRT- 
SON,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  9ih  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  fh>m  all 
benefit  of  the  sa  d  estate. 

Given  under  our  hands  this  9th  day  of  March.  1802. 

CHARLOTTE  M.  BRTSON. 
A.  BRYSON, 
11    Blair  Lee,  Proctor.     1822  Mass.  ave.,  Washington,  D.  O. 

This  is  to  Glye  Notiee 

That  the  subscriber,  of  Philadelphia,  Penna.,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Oolumbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
Testamentary  on  the  personal  estate  of  JOSEPH  M. 
JAYNE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  s  .id  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  llth  day  of  March, 
next:  they  may  otherwise  by  law  be  excluded  teom  aU 
benent  of  the  said  estate. 

Given  under  my  hand  this  llth  day  of  March,  1892. 

EBEN.  O.  JAYNE, 
11    Wm.  G.  Johnson,  Proctor.        242  Chestnut  St.,  Phila. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

March  llth.  1892. 

In  the  matter  of  the  Estate  of  HARRIET  N.  Lb  OONTB, 
late  of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  bv  Eva  Le  Conte. 

All  persons  interested  are  hereby  notified  to  appear  m  this 
Court  on  Friday,  the  8th  day  of  April,  next,  at  10 
*o*clock  A.  M.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should  not 
issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  the  said  day.         

By  the  Court.  A.  B.  HAGNEK  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
11    No.  4796.    Ad.  Doc.  17.  Archibald  Young,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
March  llth,  1892. 

In  the  matter  of  the  Estate  of  GEORGE  F.  SCHAFEB, 
late  of  Washington.  D.  C,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Minna  Schafer. 

Alt  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  the  8th  day  of  April  next,  at  one 
o*olock  P.  M.,  to  show  cause  why  the  said  Will  should  not 
be  proved  and  admitted  to  Probate  and  Letters  Testa- 
mentary on  the  Estate  of  the  said  deceased  should  not  issue 
as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day.     

By  the  Court.  A.  B.  HAGNER.  Justice. 

Test:  L.  P.  WEIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
11    No.  4879.   Ad.  Doc  17.        Gordon  St  Gordon,  Prootois. 
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APRIL  7, 1892 


Bead  in  this  issue  of  tlie  Law  Reporteb 
the  decision  of  the  Supreme  Court  of  the 
United  States  In  re  Thomas  H.  Heath,  on 
application  for  writ  of  error  to  the  Supreme 
Court  of  the  District  of  Columbia ;  also,  In 
re  Ignatius  Nau,  on  petition  to  the  Supreme 
Court  of  the  District  for  a  writ  of  hahe^is 
corpus. 

We  suggest  also  that  you  are  likely  to 
find  some  other  good  reading  matter  in  the 

paper  this  week. 

•  ^•^  • 

Supreme  Court  of  the  United  States. 

Decision  January  4, 1872. 

Board  of  County  Commissioners  v.  An- 
drew Potter. 

Action  on  interest-bearing  coupons  at- 
tached to  county  bonds  of  the  County  of 
Chaffee,  Colorado. 

Plea,  that  the  bonds  had  not  been  author- 
ized by  a  vote  of  the  qualified  voters  of  the 
county,  and  no  bonds  had  been  authorized 
to  be  exchanged  for  the  warrants  of  the 
county;  that  the  bonds  and  each  of  them 
were  issued  in  violation  of  Sec.  6,  Art.  11, 
of  the  constitution  of  the  State,  and  the  debt 
which  Ihey  assumed  to  fund  was  contracted 
in  violation  of  said  provision  of  the  Consti- 
tution; and  that  the  bonds  were  issued  by 
the  board  of  county  commissioners  without 
any  consideration  valid  in  law,  as  plaintiff 
well  knew  when  he  received  the  coupons 
sued  on. 

Demurrer  to  defendant's  plea  sustained 
by  Circuit  Court  and' judgment  rendered  for 


the  plaintiff.  The  Circuit  Court  held  that 
the  county  was  estopped  by  the  recitals  in 
the  bonds,  from  pleading  said  defenses. 

The  judgment  of  the  Circuit  Court  is 
affirmed. 

Decided  Biarch  21,  1882. 

Eugene  C.  Gk)rdon,  Plaintiff  in  Error,  v. 
The  Third  National  Bank  of  Chattanooga, 
Tennessee. 

This  was  an  action  by  said  bank  against 
said  Gordon  upon  two  promissory  notes 
executed  by  Gordon  and  made  payable  to 
his  own  order,  and  endorsed  by  him  and 
also  by  D.  G.  Crudup  &  Co.  (Jordon 
pleaded  the  general  issue  and  special  pleas, 
by  setting  up,  first,  that  the  notes  were 
merely  accomodation  papers  for  the  use 
and  benefit  of  D.  G.  Crudup  &  Co.,  and  that 
the  bank,  after  notice  of  that  fsict,  and 
with  Gordon's  consent,  for  a  valuable  con- 
sideration,  agreed  with  Crudup  &  Co.,  to 
extend  the  time  of  payment  of  the  notes  to 
September  2,  1887,  and  thence  to  Sep- 
tember 2,  1888,  in  consideration  of  a  mort- 
gage, etc. ;  second,  that  he  did  not  endorse 
the  notes  in  manner  and  form  as  the  bank 
set  forth  in  its  declaration  ;  third,  that 
long  after  the  maturity  of  the  notes  *  *  * 
Crudup  &  Co.,  by  deed  of  general  assign- 
ment for  the  benefit  of  their  creditors  and 
for  the  payment  of  the  notes,  conveyed  a 
large  amount  of  personal  and  real  property 
to  trustees,  etc.,  and  that  the  bank  *  *  * 
agreed  to  waive  its  right  to  have  the  pay- 
ment of  the  notes  made  by  the  trustees,  etc. 
The  two  notes  were  for  $2,500  each,  and 
the  defendant  (Gordon)  objected  to  their 
introduction  in  evidence,  and  moved  .to  ex- 
clude the  first  one,  but  the  court  overruled 
the  objection  and  motion,  and  the  defend- 
ant excepted.  The  evidence  tended  to 
show  that  the  bank  had  never  agreed  to 
an  extension  of  time  on  the  notes,  but  that 
the  bank  looked  alone  to  Gordon.  Verdict 
and  judgment  for  plaintiff  (bank).  The 
seventeen  errors  assigned  by  Gordon  were 
considered  by  this  court,  and  this  judgment 
at 
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Sapreme  Conrt  of  the  District  of  Colnmbia. 
In  Oenebal  Tebh. 


In  re  IGNATIUS  NAU. 

Bulb  128.  Appeal  Fbom  Pouob  Ck>uitT.-~HABBA8  Corpus. 
Bnle  128  of  the  mice  of  the  Sapreme  Ck>art  of  the  Dis- 
trict of  Columbia,  relating  to  appeals  fh>m  the  Police 
Court  is  in  direct  conflict  with  Sections  1078, 1074, 1075, 
1076  and  1077,  of  the  Revised  Statutes  relating  to  the 
District,  in  so  fkr  as  it  reqnires  an  appellant  from  the 
Police  Court  to  the  Criminal  Term  to  pay  $6.00  in  order 
to  secure  the  docketing  and  trial  of  his  case  on  appeal. 

No.  167.  Habeas  Corpus  Docket.  Decided  March  7,  1892. 
The  Chibf  JusnoB  and  Justices  Cox  and  Jambb  sitting. 

Messrs.  Leon  Tobrineb  and  Joseph  J. 
McNai.lt  for  the  petitioner. 

Messrs.  Geo.  C.  Hazleton  and  Neill 
DuMONT  for  the  District  of  Columbia. 

Chief  Justice  Bingham  delivered  the 
opinion  of  the  Court : 

It  appears  from  the  petition  of  Ignatius 
Nau  that  on  the  27th  day  of  August,  1890, 
he  was  tried  in  the  Police  Court  of  the 
District  of  Columbia  and  found  guilty  of 
keeping  a  place  where  distilled  and  fer- 
mented liquors  were  sold,  without  having 
obtained  a  license.  He  appealed  the  case 
to  the  Supreme  Court,  sitting  as  a  criminal 
court,  on  the  27th  day  of  August,  1890,  and 
entered  into  a  recognizance  in  the  Police 
Court  to  prosecute  his  appeal.  On  the  9th 
of  September  following  the  clerk  of  the 
Police  Court  laid  in  the  office  of  the  Supreme 
Court  of  the  District  of  Columbia  an  infor- 
mation and  on  the  23d  day  of  December  the 
District  of  Columbia  by  a  special  attorney 
moved  the  Supreme  Court  of  the  District 
of  Columbia,  holding  a  criminal  term,  that 
the  papers  in  the  appeal  aforesaid  be  re 
turned  and  the  case  be  remanded  to  the 
Police  Court  there  to  be  proceeded  in  as  if 
no  appeal  had  been  taken.  On  the  same 
day  the  Criminal  Court  sustained  the  mo- 
tion and  granted  the  order  as  therein  re- 
quested. It  is  averred  in  the  petition  that 
this  order  was  made  by  the  Criminal  Court 
because  the  petitioner  had  not  prosecuted 
his  appeal  in  accordance  with  Rule  No.  128 
of  the  Supreme  Court  of  the  District  of 
Columbia,  by  making  the  deposit  of  $5,  or 
otherwise  obtaining  leave  of  the  court  to 
appeal  without  the  payment  of  this  sum  of 
money.  It  is  further  averred  that  the  ap- 
peal having  been  remanded  to  the  police 
court  the  relatoi  was  on  the  10th  day  of 
January,  1891,  arrested  by  process  issuing 
out  of  the  Police  Court  to  show  cause  why 
he  did  not  perform  the  judgment  of  the 
Police  Court  and  that  thereupon  he  objected 


to  the  jurisdiction  of  that  court  and  the 
same  being  overruled  he  was  by  order  of 
the  Police  Court  placed  in  custody  at  the 
work  house  of  the  District  of  Columbia  in 
pursuance  of  the  judgment  of  the  Police 
Court,  passed  against  him  in  August,  1890. 
He  avers  that  he  is  now  yi  the  custody  of 
the  intendant  of  the  work  house  and  that 
he  is  held  in  such  custody  without  warrant 
of  law  and  he  asks  that  he  be  discharged  by 
this  writ  of  habeas  corpus. 

Rule  128  is  as  follows:  ^'Whenever  any 
person  convicted  in  the  Police  Court  of  any 
ofTense  against  the  municipal  laws  of  the 
District  of  Columbia  shall  appeal  from  the 
judgment  of  said  court,  the  clerk  of  said 
court  shall,  within  five  days  of  the  rendition 
of  said  judgment  send  up  the  record  of  the 
case  to  the  criminal  court. 

"As  soon  as  the  appellant  shall  have  made 
a  deposit  of  $5  for  costs,  or  obtained  leave 
from  one  of  the  justices  or  from  the  court  to 
prosecute  his  appeal  without  a  deposit,  the 
clerk  shall  docket  the  cause  for  trial. 

'*  If  the  appellant  shall  iail  to  perfect  his 
appeal  by  making  the  deposit  or  obtaining 
the  leave  aforesaid,  \iithin  10  days  after  the 
record  shall  have  been  sent  up,  the  judge 
holding  the  criminal  court  shall,  on  motion 
of  the  Attorney  for  the  District,  or  one  of 
his  assistants,  order  the  papers  to  be  re- 
turned and  the  case  to  be  remandM  to  the 
Police  Court,  there  to  be  proceeded  in  as  if 
no  appeal  had  been  taken.'' 

It  is  claimed  that  this  rule  of  the  court  is 
in  conflict  with  the  express  provisions  of 
the  statute  relating  to  the  Police  Court.  By 
section  1073  of  the  act  authorizing  the  Police 
Court,  it  is  provided  that.  *'Any  party 
deeming  himself  aggrieved  by  the  judg- 
ment of  the  Police  (5)urt  may  appeal  to  the 
Supreme  Court"  and  section  1074  of  the 
same  act  provides  *'In  all  appeals  the  party 
applying  for  appeal  shall  enter  into  recog- 
nizance, with  sufficient  surety  to  be  ap- 
proved by  the  judge,  for  his  appearance  at 
the  criminal  term  of  the  Supreme  Court 
then  in  session,  or  at  the  next  terra  thereof, 
if  the  criminal  term  be  not  th«n  in  session, 
there  to  prosecute  the  appeal  and  to  abide 
by  the  judgment  of  the  Supreme  Court. 
Section  1075:  *'Upon  such  recognizance 
being  given,  all  further  proceedings  in  the 
police  court  shall  be  stayed."  Section  1076: 
'*  Such  recognizance  so  approved,  and  the 
information  or  complaint,  shall  be  immedi- 
ately transmitted  to  the  clerk  of  the  Supreme 
Court."  Section  1077:  ;'tJpon  the  failure  of 
any  party  appealing  from  the  judgment  of 
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the  Police  Couji;  to  the  Supreme  Court  to 
enter  into  recognizance  as  provided  for  in 
section  1074,  he  shall  be  committed  to  jail 
to  await  his  trial  upon  his  appeal,  and  the 
trial  shall  be  had  in  the  Supreme  Court  as 
though  such  recognizance  had  been  entered 
into." 

It  would  seem  to  have  been  the  determi- 
nation of  Congress,  that  where  a  party  was 
compelled  to  submit  to  an  adjudication  of  a 
police  judge  without  a  jury,  whatever  may 
have  been  or  might  be  the  character  of  the 
case,  whether  such  as  that  the  party  was  or 
was  not  entitled  to  a  jury  at  common  law, 
nevertheless,  in  all  these  cases  the  party 
should  have  the  right  to  appeal  to  the  Crim- 
inal Court  and  have  his  trial  by  jury  not- 
withstanding any  remissness  on  his  part  in 
perfecting  the  appeal  from  the  Police  Couit. 

It  is  claimed  by  counsel  for  the  District 
that  Section  770  grants  to  this  court  suffi- 
cient power  to  make  Rule  128  notwithstand- 
ing the  legislation  just  recited.  That  sec- 
tion is  €»  follows : 

"The  Supreme  Court,  in  General  Term, 
shall  adopt  such  rules  as  it  may  think  proper 
to  regulate  the  time  and  manner  of  making 
appeals  from  the  special  term  to  the  General 
Term,  and  may  prescribe  the  terms  and  con- 
ditions upon  which  such  appeals  may  be 
made,  and  may  also  establish  such  other 
rules  as  it  may  deem  necessary  for  regulat- 
ing the  practice  of  the  court,  and  from  time 
to  time  revise  and  alter  such  rules.'' 

It  is  claimed  that  the  general  power  here 
to  make  rules  and  regulate  the  practice  of 
the  court  is  ample  to  authorize  the  estab- 
lishment of  the  rule  one  hundred  and 
twenty-eight. 

Now,  if  there  was  no  such  provision  of  the 
statute  r^ulating  the  trial  of  such  cases  in 
the  Criminal  Court,  it  might  well  be  said 
that  the  court  had  power  to  make  such  a 
rule  as  this.  Indeed,  we  have  no  doubt 
about  that 

We  are  of  opinion  that  Rule  128  in  so 
fer  as  its  provision,  requiring  that  an  ap- 
pellant from  the  Police  Court  to  the  crimi- 
nal term  of  the  Supreme  Court  must  pay 
$5.00  in  order  to  secure  the  docketing  of 
his  case  and  its  subsequent  trial,  or  other- 
wise it  shall  be  dismissed  and  remanded  to 
the  Police  Court,  is  concerned  is  in  direct 
conflict  with  sections  1073,  1074,  1075,  1076 
and  .1077  of  the  Revised  Statutes  relating 

to  theDifitrict  of  Columbia,  and  must  there-  ^  represented  the  vendor,  we  shoald 

fore  be  declared  to  be  void.    Congress  m  ^'<»o^""^  *^f^^"^^  ' 

enacting  these  sections  intended  to  give  to  have  had  a  foretaste   of  the  spleen  they 
a  iMUrty  the  right  to  a  trial  by  jury  simply  1  worked  off  in  the  brief  referred  to. 


by  claiming  an  squeal,  and  when  that  was 
done  then  nothing  could  happen  by  his  de- 
fault or  otherwise,  that  would  deprive  him 
of  the  right  of  a  trial  by  jury  in  the  Criminal 
Court. 

The  petitioner  having  been  denied  a  jury 
trial  on  his  appeal  as  was  his  right  icUl  be 
discharged. 

Professional  Propriety* 

TJie  Washinffton  Law  Reporter : 

In  the  opinion  of  the  court  in  the  case  of 
Sherman  v.  Sherman  reported  in  your 
number  of  March  10,  is  quoted,  with  seem- 
ing approval,  an  extract  from  the  brief  of 
counsel,  (who,  though  representing  the 
"  bill  of  review,"  took  the  other  side  in  the 
argument)  reflecting  upon  the  Title  Com- 
pany which  was  not  a  party  to  the  record, 
and  consequently  had  no  opportunity  to  be 
heard. 

While  not  disposed  to  question  the  good 
taste  of  the  counsel  in  indulging  their  fietncy 
in  what  they  supposed  was  a  display  of 
wit,  and  while  having  the  highest  respect 
for  the  decisions  of  our  court,  even  in  a 
case  like  this — where  the  pleadings  hap- 
pened to  be  so  arranged  as  to  permit  a 
judge  to  sit  in  review  of  his  own  decree 
below,— I  beg  leave  to  say  once  for  all, 
that  this  Company,  recognizing  its  respon- 
sibility only  to  those  whose  interests  are 
committed  to  its  care,  proposes  to  discharge 
the  duty  involved  in  that  responsibility 
uninfluenced  by  the  criticisms  of  judges  or 
counsel. 

Some  seven  years  ago,  the  ''self-consti- 
tuted tribunal,"  as  the  counsel  were  pleased 
to  term  us,  ''overruled  the  decision  of  the 
Equity  Coui-t"  and  declined  to  permit  a 
client  to  invest  his  money  in  a  piece  of 
property  which  was  held  under  a  decree  of 
the  court  passed  in  1874,  on  the  ground 
that  the  decree  was  invalid.  For  this 
"slander  of  title"  we  came  in  for  the 
usual  amount  of  abuse,  and  it  is  believed 
that  if  the  learned  counsel  in  the  Sherman 
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Yet  the  Court  in  General  Term  last  year, 
held  the  decree  alluded  to,  to  be  null  and 
void.  Stan^bary  v.  Inglehardt,  Law  Re- 
porter of  Sept.  17,  1891. 

If  the  **Belf-con8titated  tribunal"  had 
then  yielded  to  fear  or  fovor,  it  would 
have  had  to  make  good  the  loss  that  would 
have  ensued  to  its  client,  and  doubtless 
would  have  lost  the  client. 

As  it  is,  the  poor  man  who  invested  his 
money  on  the  faith  of  the  infallibility  of 
the  decree,  is  without  relief. 

It  is  an  easy  matter  for  those  whose  re- 
sponsibility ends  with  their  decisions,  to 
impugn  the  motives  and  criticise  the  acts 
of  those  whose  responsibility  begins  with 
their  decisions,  and  b^inning,  never  ends. 

M.  ASHFOBD, 

April  2,  1892.                Prest  Title  Co. 
« <•»  • 

A  Model  Indictment.  —  *^Thou  hast 
most  traitorously  corrupted  the  youth  of 
the  realm  in  erecting  a  grammar  school : 
and  whereas,  before,  our  forefathers  had  no 
other  books  but  the  score  and  the  tally, 
thou  hast  caused  printing  to  be  used,  and, 
contrary  to  the  king,  his  crown  and  dig- 
nity, thou  hast  built  a  paper  mUV^—Shak. 
King  Henry  VI,  Part  II,  Act  4,  Sc.  7. 

What  stronger  breastplate  than  a  heart 
untainted ! 

Thrice  is  he  armed  that  hath  his  quarrel 
just. 

And  he  but  naked,  though  locked  up  in 
steel, 

Whose  conscience  with  injustice  is  cor- 
rupted. —8haJc. 


Book  Review. 


PiN0H*8  DioBBT.  Digest  of  iDsurance  cases,  embracing 
the  dedsioM  of  the  Supreme  and  Ciroait  Ck>artB  of  the 
United  States,  of  the  Supreme  and  Appellate  Coarts  of  the 
▼arioos  States  and  Foreign  Countries,  upon  disputed  points 
in  Fire,  Life,  Marine,  Accident  and  Assessment  Insurance, 
and  affecting  Fraternal  Benefit  Orders.  Reference  to  Anno- 
tated Insurance  cases  in  editorials  in  law  Journals  on  in- 
surance cases.  For  the  year  ending  October  81, 1891.  By 
John  A.  FiircH,  of  the  Indianapolis  Bar.  Indianapolis : 
The  Rough  Notes  Company,  Publishers:  1892. 

The  book  contains  213  octavo  pages,  and  bears 
every  appearance  of  being  a  carefUlly  prepared 
digest 


Supreme  Court  of  the  United  States. 

In  Re  THOMAS  H.  HBATH. 

The  Supreme  Court  of  the  United  States  has  no  Jurisdiction 
to  grant  a  writ  of  error  to  the  Supreme  Court  of  tbe 
District  of  Columbia,  in  a  case  where- the  defendant  h«a 
been  convicted  of  manslaughter  by  the  latter  court,  and 
sentenced  to  imprisonment. 

Decided  March  21,  1892. 

Petition  for  a  writ  of  error  to  the  Sapreme 
Court  of  the  District  of  Ck>lumbia. 

Thomas  H.  Hbath  was  convicted  of  man- 
slaughter at  a  special  jcriminal  term  of  the  Sa- 
preme of  the  District  of  Oolumbia,  and  sentenced 
to  be  confined  in  the  penitentiary  at  Albany^ 
N.  Y.  Upon  appeal  to  the  general  term  of  that 
court  the  judgment  was  affirmed,  whereupon 
he  applied  for  a  writ  of  error  from  this  court. 

The  petition  was  originally  presented  to  the 
Ohief  Justice,  and,  by  order  duly  made,  referred 
to  the  court  in  session  for  the  consideration  and 
determination  of  the  question  of  juriadiotion 
arising  thereon. 

Ohief  Justice  Fuller  delivered  the  opinion  of 
the  Court: 

By  Section  6  of  the  Judiciary  Act  of  March  3, 
1S91,  26  Stat,  826,  it  was  provided  that  appeals 
and  writs  of  error  might  be  taken  *'  from  the 
District  Courts  or  from  the  existing  Circuit 
Courts  "  directly  to  this  court  "  in  oases  of  con- 
viction of  a  capital  or  otherwise  infamous 
crime."  And  although  this  oaoe  is  not  em- 
braced in  terms  within  the  appellate  Jurisdic- 
tion conferred  by  the  provision,  yet  it  is  con- 
tended that  it  falls  within  it,  when  taken  in 
connection  with  Section  846  of  the  Revised  Stat- 
utes of  the  District  of  Columbia.  That  section  is 
as  follows :  "  Any  final  Judgment,  order,  or  de- 
cree of  the  Supreme  Court  of  the  District  may 
be  re-examined  and  reversed  or  affirmed  in  the 
Supreme  Court  of  the  United  States,  upon  writ 
of  error  or  appeal,  in  the  same  cases  and  in 
like  manner  as  provided  by  law  in  reference  to 
the  final  Judgments,  orders,  and  decrees  of  the 
Circuit  Courts  of  the  United  States." 

The  argument  is,  that  the  phrase  *'as  provided 
by  law"  should  be  construed  as  if  it  read  **a8 
is,  or  has  been,  or  may  be  provided  by  law." 
But  when  we  consider  the  general  rule  that  the 
affirmative  description  of  the  cases  in  which  the 
Jurisdiction  may  be  exercised  implies  a  nega- 
tive on  the  exercise  of  such  power  in  other 
cases,  it  will  be  seen  that  to  give  to  this  local 
legislation  extending  the  appellate  Jurisdiction 
of  this  court  to  the  District  of  Columbia,  the 
construction  contended  for,  so  as  to  make  it  in- 
clude all  subsequent  le^^lation  tooching  our 
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Jnrifldictioii  over  Circuit  Ooorts  of  the  United 
States,  is  quite  inadmissible. 

Prior  acts  may  be  incorporated  in  a  subse- 
quent one  in  terms  or  by  relation,  and  when 
this  is  done,  the  repeal  of  the  former  leaves  the 
latter  in  force,  nnleas  also  repealed  expressly  or 
by  necessary  implication.  And  the  adoption  in 
a  local  law  of  the  provisions  of  a  general  law 
does  not  carry  with  it  the  adoption  of  changes 
afterwards  made  in  the  general  law.  This  was 
so  mled  in  Kendall  v.  United  States,  12  Pet., 
524, 025.  One  of  the  questions  there  was  whether 
the  then  Circuit  Court  of  this  District  had  power 
to  issue  the  writ  of  mandamus  to  «  public  officer. 
That  court  was  established  by  the  Act  of  Con- 
gress of  February  27,  1801,  2  Stat.,  103,  which 
provided  by  section  3:  ^'  That  there  shall  be  a 
court  in  said  District,  which  shall  be  called  the 
Circuit  Court  of  the  District  of  Columbia;  and 
the  said  court  and  the  Judges  thereof  shall  have 
all  the  powers  by  law  vested  in  the  Circuit 
Courts  and  the  Judges  of  the  Circuit  Courts  of 
the  United  States."  At  the  time  the  law  went 
into  effect,  the  powers  of  the  Circuit  Courts  of 
t^e  United  States  were  prescribed  by  the  act  of 
Fdi>iiiary  13,  1801,  2  Stat.,  89,  which  act  was 
repealed  by  the  act  of  March  8,  1802,  2  Stat., 
132.  This  court  held  that  the  Circuit  Court  of 
t^e  District  possessed  the  powers  vested  under 
the  act  of  February  13,  1801,  notwithstanding 
its  repeal,  and  Mr.  Justice  Thompson,  deliver- 
ing the  opinion  of  the  court,  said: 

^  It  was  not  an  uncommon  course  of  legisla- 
tion in  the  States,  at  an  early  day,  to  adopt,  by 
reference,  British  statutes;  and  this  has  been 
Uie  course  of  legislation  by  Congress  in  many 
instances  where  State  practice  and  State  pro- 
cess has  been  adopted.  And  such  adoption  has 
always  been  considered  as  referring  to  the  law 
existing  at  the  time  of  adoption;  and  no  subse- 
quent legislation  has  ever  been  supposed  to 
affect  it.  And  such  must  necessarily  be  the  ef- 
fect and  operation  of  such  adoption.  No  other 
rule  would  ftimish  any  certainty  as  to  what  was 
the  law,  and  would  be  adopting  prospectively, 
all  changes  that  might  be  made  in  the  law.  And 
this  has  been  the  light  In  which  this  court  has 
viewed  such  legislation.  In  the  case  of  Cathcart 
Y.  Bobinson,  5  Peters,  280,  the  court,  in  speaking 
of  the  adoption  of  certain  English  statutes,  say, 
by  adopting  them,  they  become  our  own  as  en- 
tirely as  if  they  had  been  enacted  by  the  legis- 
lature. We  are  then  to  construe  this  third  sec- 
tion of  the  act  of  27th  of  February,  1801,  as  if 
the  eleventh  section  of  the  act  of  13th  of  Feb- 
ruaiy,  1801,  had  been  incorporated  at  fhll  length; 
and  by  this  section  it  is  declared,  that  the  Cir- 


cuit Courts  shall  have  cognizance  of  all  cases  in 
law  or  equity,  arising  under  the  Constitution 
and  laws  of  the  United  States,  and  treaties  made, 
or  which  shall  be  made  under  their  authority; 
which  are  the  very  words  of  the  Constitution, 
and  which  is,  of  course,  a  delegation  of  the  whole 
judicial  power,  in  cases  arising  under  the  Con- 
stitution and  laws,  etc.;  which  meets  and  sup- 
plies the  precise  want  of  delegation  of  power 
which  prevented  the  exercise  of  Jurisdiction  in 
the  cases  of  Mclntire  v.  Wood,  7  Cr.,  5Q4,  and 
McClung  V.  Silliman,  6  Wheat,  598;  and  must) 
on  the  principles  which  governed  the  decision 
of  the  court  in  those  cases,  be  sufficient  to  vest 
the  power  inthe  Circuit  Court  of  this  District." 

We  do  not  consider  the  weight  of  this  decision, 
as  authority,  weakened  by  anything  that  fell 
from  the  court  in  Wales  v.  Whitney,  114  U.  S., 
564.  That  was  an  appeal  from  the  Judgment^ 
the  Supreme  Court  of  the  District  "denying  an 
application  for  a  writ  of  habeas  corpus.  Upon 
the  Judgment  being  announced,  an  original  ap- 
plication was  made  to  this  court  for  the  writ, 
but,  as  stated  by  Mr.  Justice  Miller  in  the  opin- 
ion, *'  on  a  suggestion  from  the  court  that  an 
act  of  Congress,  at  its  session  Just  dosed,  had 
restored  the  appellate  Jurisdiction  of  this  court 
in  habeas  corpus  cases  over  decisions  of  the  Cir- 
cuit Courts,  and  that  this  necessarily  included 
Jurisdiction  over  similar  Judgments  of  the  Su- 
preme Court  of  the  District  of  Columbia,  coun- 
sel, on  due  consideration,  withdrew  their  appli- 
cation," and  brought  up  the  record  on  appeal; 
and  it  was  added  that  section  846  of  the  Revised 
Statutes  of  the  District  **  Justifies  the  ezerdse  of 
our  appellate  Jurisdiction  in  the  present  case." 

The  act  of  March  3, 1885,  *'  amending  section 
seven  hundred  and  sixty-four  of  the  Revised 
Stotutes,"  23  Stat.,  437;  Supp.  a  S.,  485, 2d  ed., 
was  referred  to  in  the  margin  of  Wales  v.  Whit- 
ney. The  Revised  Statutes  of  the  United  States 
and  the  Revised  Statutes  of  the  District  were 
approved  June  22,  1874,  and  section  764  of  the 
former  provided  for  an  appeal  to  the  Supreme 
Court  "  in  the  cases  described  in  the  last  clause 
of  the  preceding  section."  The  words  *'  in  the 
last  clause  "  operated  as  a  limitation  and  by  the 
amendatory  act  were  stricken  out  By  the  acts 
of  August  29, 1842,  Ch.  257,  5  Stat,  539,  and  of 
February  5,  1867,  Ch.  28, 14  Stat,  385,  an  appeal 
from  the  Judgements  of  the  Circuit  Courts  in 
habeas  corpus  cases  was  allowed  to  this  court, 
and  by  section  11  of  the  act  of  March  3, 1868, 
Ch.  91, 12  Stat,  764,  the  same  provision  was 
made  in  relation  to  the  judgments,  orders  or  de- 
crees of  the  Supreme  Court  of  the  District,  as  is 
now  contained  in  section  846  of  the  District' Re- 
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Yised  Statates.  And  as  section  764  of  the  Re- 
vised Statutes  and  said  section  846  were  con- 
temporaneously enacted,  it  was  assumed  that 
striking  out  the  restrictive  words  fh>m  section 
764  should  be  allowed  like  e£fect  upon  section 
846.  The  question  of  Jurisdiction  was  not  ar- 
gued, and  no  reference  was  made  to  the  act  of 
March  3, 1886,  regulating  appeals  from  the  Su- 
preme Oourt  of  the  District  (23  Stat.,  443),  and 
providing  that  no  appeal  or  writ  of  error  should 
be  allowed  firom  its  Judgments  or  decrees  unless 
the  matter  in  dispute  exclusive  of  costs  should 
exceed  the  sum  of  five  thousand  dollars,  except 
in  cases  involving  the  validity  of  any  patent  or 
copyright,  or  in  which  the  validity  of  a  treaty 
or  statute  of,  or  an  authority  exercised  under, 
the  United  States,  was  drawn  in  question. 

The  act  of  March  3,  1891,  was  passed  to  facili- 
ll^  the  prompt  disposition  of  cases  in  this  court 
and  to  relieve  it  frt>m  the  oppressive  burden  of 
general  litigation  by  the  ci^eation  of  the  Circuit 
Courts  of  Appeals  and  the  distribution  of  the 
appellate  Jurisdiction.  By  sections  five  and  six, 
cases  of  conviction  of  a  capital  or  otherwise  in- 
famous crime  are  to  be  taken  directly  to  this 
court,  and  all  other  cases  arising  under  the  crim- 
inal laws  to  the  Circuit  Courts'  of  Appeals.  Sec- 
tions thirteen  and  fifteen  refer  to  appeals  and 
writs  of  error  from  the  decisions  of  the  United 
States  Court  in  the  Indian  Territory  and  the 
Judgments,  orders  and  decrees  of  the  Supreme 
Courts  of  the  Territories.  No  mention  is  made 
of  the  Supreme  Court  of  the  District  of  Colum- 
bia, and  we  perceive  no  ground  for  holding  that 
the  Judgments  of  that  court  in  criminal  cases 
were  intended  to  be  embraced  by  its  provisions. 

The  conclusion  is  that  we  have  no  Jurisdiction 

to  grant  the  writ  applied  for,  and  the  petition 

is  therefore 

Denied, 

•  <»»  > 

Nbgotiablb  Instbxjment  — Gambling  con- 
tract.^A  person  owning  two  notes  indorsed 
thereon  a  guaranty  of  payment,  and  transferred 
them  to  another  in  payment  of  a  void  grain 
gambling  debt.  The  latter  deposited  the  same 
with  a  bank  as  collateral  security  for^a  valid 
debt,  less  in  amount  than  the  £Eice  of  the  notes. 
The  bank  took  them  without  notice  of  the  gam- 
bling transaction,  and  thereafter  recovered  a 
Judgment  for  their  fdll  value  against  the  guar- 
antor: Held,  that  this  Judgment  was  conclusive 
between  the  bank  and  the  guarantor,  to  the 
amount  of  the  debt  secured,  notwithstanding 
that  Rev.  St  111.,  Ch.  38,  U 130, 131,  provide  that 
all  instruments  and  Judgments  given  in  consid- 
eration of  gambling  contracts  may  be  set  asida — 
Pearce  v.  Rice,  U.  S.  S.  C,  12  S.  C.  Rep.,  130. 


Carriers  of  Passengers— ISJeotion  of  Pas- 
senger—Action for  Damages. 

In  Serwe  v.  Northern  Pac.  RR.  Co.,  60  N.  W. 
Rep.,  1021,  the  Supreme  Court  of  Minnesota 
(Jan.  18, 1892),  held,  that  where  a  passenger  on 
a  railway  train  who  holds  a  ticket  entitling  him 
to  ride,  is  wrongftilly  expelled  from  the  train 
by  the  conductor  before  reaching  his  destina- 
tion, the  indignity  of  being  expelled  and  injury 
to  health  caused  by  exi>osure  to  the  weather,  if 
the  proximate  and  natural  consequence  of  the 
expulsion,  are  proper  elements  of  compensatory 
damages.  An  action  to  recover  damages  in 
such  a  case,  although  arising  on  a  contract, 
sounds  in  tort,  or  what  is  called  **an  action  for 
tort  founded  on  contract 

In  that  case  the  cause  of  action  alleged  in  the 
complaint  was  that  the  plaintiff,  having  pur- 
chased a  ticket  over  defendant's  road  from 
Butte,  Mont.,  to  St  Paul,  and  having  taken 
passage  for  his  destination  on  one  of  defend- 
ant's regular  passenger  trains,  and  having  on 
demand  delivered  his  ticket  to  the  conductor, 
the  latter  refused  to  accept  it  in  payment  of  his 
fore,  and  required  and  compelled  him,  against 
his  will,  to  leave  the  train  at  a  station  ten  miles 
out  from  Butte.  The  ticket,  which  was  in  evi- 
dence, showed  on  its  face  that  it  was  sold  at  re- 
duced rates,  and  was  not  transferable;  that  is, 
could  only  be  used  by  the  original  purchaser. 
Defendant's  contention  was  that  the  conductor 
had  a  right  to  reftise  to  accept  the  ticket,  and 
to  eject  the  plaintiff  from  the  train,  because  he 
was  not  the  original  purchaser,  but  had  bought 
it  from  a  ''scalper."  But  the  assumed  facts 
were  not  proved. 

The  court  say,  by  Mitchbll,  J. : 

"The  evidence  Justified,  if  it  did  not  require, 
a  finding  that  plaintiff  had  the  right  to  ride  on 
the  ticket,  and  consequently  that  the  act  of  the 
conductor  in  compelling  him  to  leave  the  train 
was  unlawftil.  No  physical  force  was  used,  and 
there  was  no  evidence  that  the  conductor  was 
actuated  by  malice.  His  act  was  simply  a  mis- 
take or  blunder,  he  having  obtained  the  impres- 
sion that  the  plaintiff  had  bought  the  ticket 
from  a  scalper,  because  his  name  and  that  of  the 
witness  to  his  signature  were  written  with  dif- 
ferent inks.  The  plaintiff  was,  therefore,  enti- 
tled to  only  compensatory,  as  distinguished 
from  punitive  damages. 

'*  The  next  question  is,  what  elements  of  dam- 
ages are  proper  to  be  taken  into  consideration 
in  such  a  case?  As  bearing  upon  this  subject, 
counsel  for  defendant  has  discussed  at  some 
length  the  question  whether  this  is  an  action  ex 
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eonirctcto  or  an  action  ex  delicto,  Inasmnch  as 
the  cdnductor  did  nothing  but  what  he  would 
have  had  a  right  to  do  had  plaintiff  no  right  to 
ride  on  the  ticket,  it  is  evident  that  plaintiff 
(x>ald  not  have  maintained  the  action  at  all 
without  pleading  and  proving  his  contract  with 
the  defendant,  and  its  breach  either  by  malfeas- 
ance or  nonfeasance.  In  other  words,  an  action 
could  not  have  been  maintained  for  a  tort  sim- 
ply without  reference  to  the  contract  between 
the  parties.  In  that  sense,  it  is  an  action  arising 
on  a  contract.  But  it  is  not  an  action  on  the 
contract,  properly  so  called.  The  gist  or  grav- 
amen of  it  is  a  tortious  act  which  constituted  a 
breach  of  the  contract.  It  is  what  is  sometimes 
called  ^  an  action  for  tort  founded  on  contract,' 
or  *  an  action  ex  quasi  contractu,^  In  consider- 
ing the  meaaure  of  damages  and  the  elements 
of  damage  proper  to  be  considered,  the  courts 
in  this  country  have  almost  universally  treated 
such  actions  as  sounding  in  tort,  and  have  held 
that  the  passenger  who  was  wrongftilly.ejected 
from  the  train,  could  recover  all  damages  sus- 
tained by  him,  as  the  direct  and  natural  conse- 
quence of  the  wrongful  act,  such  as  the  indig- 
nity of  being  ejected  and  injury  to  the  health 
through  exposure  to  the  weather. 

^This  is  the  rule  recognized  and  adopted  by 
this  court  in  Carsten  v.  Railroad  Co.,  44  Minn., 
464,  47  N.  W.  Rep.,  49,  and  Hoflftnan  v.  Same,  46 
Minn.,  63,  47  N.  W.  Rep.,  312.  The  leading  case 
in  England  on  the  subject  is  the  Hobbs  Case, 
L.  R.,  10  Q.  B.,  Ill,  which,  however,  was  disap- 
proved in  McMahon  v.  Field,  7  Q.  B.  Div.,  691. 
While  the  authority  of  that  case  has  been  gen- 
erally acknowledged,  at  least  nominally,  in  this 
country,  yet,  as  Mr.  Sedgwick  in  his  work  on 
Damages  (section  868)  remarks,  the  practical 
effect  of  it  has  been  virtually  neutralized  in 
most  Jurisdictions  by  holding,  as  already  stated, 
that  actions  like  the  present  sound  in  tort.  But 
it  seems  to  us  that  very  often  a  great  deal  of 
time  and  learning  has  been  unnecessarily  ex- 
pended in  discusing  the  exact  nature  of  such  an 
action.  The  important  question,  after  all,  is 
whether  the  injury  was  the  direct  and  proxi- 
mate, or  only  the  remote,  consequence  of  the 
wrongful  expulsion. 

"  The  only  other  question  is  whether  the  dam- 
ages were  excessive.  The  jury  awarded  plain- 
tiff $776.  This  was  reduced  by  plaintiff  to  f660, 
in  accordance  with  a  condition  attached  to  the 
order  of  the  court  denying  a  new  trial.  The 
evidence  tends  to  show  that  plaintiff  was  quite 
ill,  and  under  a  physician's  care,  and  was  going 
to  his  ihther's,  in  Wisconsin,  to  recuperate  his 
health ;  that  he  was  put  off  the  train  in  the 


night,  in  cold  weather,  in  November,  at  a  small 
station  in  the  mountains,  without  hotels  or 
lodging  houses ;  that  he  had  to  find  his  way 
back  to  Butte  in  the  night  time  on  a  freight 
train,  and  then  walk  a  mile  to  reach  shelter ; 
that  the  exposure  and  anxiety  considerably  ag- 
gravated and  prolonged  his  sicknesa  While 
the  verdict  still  seems  rather  large,  yet,  under 
all  the  circumstances,  we  do  not  feel  warranty 
in  disturbing  iV^— Weekly  Law  BulleHn.  Fleb. 
29,  1892. 

Master  and  Servant— Fellow  Servants.— 
Where  the  general  work  in  which  several  serv- 
ants are  engaged  includes  the  oonstruotion  or 
preparation  of  the  appliances  with  which  they 
are  to  work,  as  where  they  are  engaged  in  erect- 
ing a  building,  and  they  construct  the  scaffold 
on  which  they  are  to  stand  in  doing  their  work, 
they  are  to  be  deemed  fellow  servants,  as  well 
in  respect  to  the  negligence  of  one  of  them  in 
constructing  such  appliances  as  in  respect  to 
negligence  in  doing  any  other  of  their  work« 
Marsh  v.  Herman,  Minn.,  60  N.  W.  Rep.,  611. 


Contract— Rescission.— When  a  person  pur- 
chases a  tax  title  to  lands  upon  the  advice  of  his 
attorney,  whom  he  has  brought  from  a  distant 
State  to  investigate  the  county  records,  and 
who  has  spent  three  days  in  so  doing,  a  portion 
of  the  time  in  the  presence  of  the  defendants, 
who  request  that  the  examination  be  fhll,  he  is 
chargeable  with  knowledge  of  all  that  the  re- 
cords disclose,  and  cannot  afterwards  rescind  the 
contract  on  the  ground  of  misrepresentation  as 
to  any  matters  shown  thereby.  Famsworth  v. 
Dufliier,  U.  S.  S.  0.,  12  S.  0.  Rep.,  164. 


A  PASSENQER  who  rcAises  to  pay  fare  or  leave 
the  train,  and  who  ftimishes  only  a  ticket  which 
does  not  on  its  &oe  entitle  him  to  passage  on 
that  train,  although  he  was  told  by  the  carrier's 
agent  that  he  could  ride  upon  it,  cannot  recover 
for  injuries  received  in  putting  him  off  the 
train  without  more  force  than  is  necessary.  He 
should  either  pay  his  fare,  or  quietly  leave  the 
train  and  resort  to  his  appropriate  remedy  for 
any  damages  sustained.  Peabody  v.  Oregon 
RR.  and  Nav.  Co.,  (Or.)  44  Alb.  L.  J.,  127 ;  26 
Pac.,  1063.  ^^^ 

Acknowledgment  of  liability  by  an  indorser 
will  not  prevent  his  discharge  for  lack  of  notice 
of  dishonor,  unless  made  with  ftill  knowledge 
of  his  discharge.  Rosson  v.  OarroU,  Tenn.,  43 
Alb.  L.  J.,  493;  16  S.  W.,  66. 
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High  Court  of  Justice. 

Rbqina  v8,  Moobe  and  another. 
(Obown  Oabbb  Resebvbd.) 

January  30— Affirmation  instead  of  oath- 
Grounds  OF  objection  to  taking  oath 
—Oaths  act,  1888,  61  and  62  Vict.,  Oh.  46 
—Questions  suqqested  by  section  1  bb- 
forb  affirmation  pbrmittbd— duty  of 
maoibtrate. 

Coram:   Hawkins,  J.,  Wills,  J.,  CharlbSi  J.,  Lawbbncb, 
J.,  and  Wright,  J. 

This  was  a  case  stated  by  the  deputy  chair- 
man of  the  North  London  Court  of  Quarter  Ses- 
sions, before  whom  two  persons  had  been  con- 
victed upon  an  indictment  for  larceny  of  £4  lis. 
firom  the  person  of  one  Lahkin  Dass,  an  Indian 
student  for  the  bar,  but  not  a  Mahomedan. 

By  section  1  of  the  Oaths  Act,  1888,  (61  and  62 
Vict.,  ch.  46):  "  Every  person  upon  objecting  to 
be  sworn,  and  stating  as  the  ground  of  such  ob- 
jection, either  that  he  has  no  religious  belief  or 
that  the  taking  of  an  oath  is  contrary  to  his  re- 
ligious belief,  shall  be  permitted  to  make  his 
solemn  affirmation." 

Before  giving  their  evidence  the  prosecutor 
and  another  Indian  student  (not  a  Mahomedan) 
called  as  a  witness  were  each  of  them  asked  by 
the  usher  whether  they  wished  to  be  sworn  on 
the  Bible  or  on  the  Koran,  and,  upon  their  sev- 
erally answering  *'No,"  the  usher  asked  them 
if  they  wished  to  affirm,  when  they  each  replied 
"Yes."  In  cross-examination  the  prosecutor 
said  that  he  had  a  religion,  that  he  believed  in 
the  existence  of  a  God,  respected  all  religious 
things,  could  swear  upon  any  religious  book 
which  recognized  the  existence  of  a  Odd,  and 
that  he  was  sworn  at  the  Police  Oourt  on  the 
Bible.  The  witness  said,  in  cross-examination, 
that  he  was  a  Sikh  and  had  a  religion,  and  that 
in  India  he  could  be  sworn  upon  a  book  called 
"Gnintham." 

In  addressing  the  jary  the  prisoner's  counsel 
stated  that  the  prosecutor  and  the  witness  could 
not  be  indicted  for  perjury  if  their  evidence  was 
fiUse,  as  they  had  not  been  sworn. 

The  learned  deputy  chairmiEin  made  no  com- 
ment, and  gave  no  direction  to  the  jury  as  to 
the  witnesses  having  affirmed  instead  of  being 
sworn,  and  the  jury  convicted  the  prisoners. 
He  held,  first,  upon  the  objections  being  taken 
after  verdict,  that  as  the  witness  had  been 
oflfered  the  Bible  and  the  Koran  for  the  purpose 
of  being  sworn,  they  had  elected  to  take  the 
benefit  of  section  1  of  the  Oaths  Act,  1888,  and 
that  it  was  unnecessary  to  put  specific  questions 


to  them  as  to  whether  they  had  an  objection  to 
be  sworn,  or  that  they  had  no  religious  belief, 
or  that  the  taking  of  an  oath  was  contrary  to 
this  belief;  and,  secondly,  that  the  objection 
should  have  been  taken  at  the  earliest  possible 
moment 

The  questions  for  the  opinion  of  the  Oourt  for 
Crown  Cases  Reserved  were  as  follows:  (1) 
Whether  the  learned  deputy  chairman  was 
right  in  admitting  the  witnesses  to  give  evi- 
dence under  the  circumstances,  or  whether  he 
or  the  usher  who  swore  them  was  bound  to  put 
the  questions  suggested  in  section  1  of  the 
Oaths  Act  before  allowing  an  affirmation;  (2) 
whether  he  was  right  in  holding  that  counsel 
for  the  prisoners  was  too  late  in  taking  his  ob- 
jection. 

The  court  held,  upon  the  first  question,  that 
the  learned  deputy  chairman  was,  under  the 
circumstances,  wrong  in  admitting  the  evi- 
dence, and  that  it  was  his  duty  to  ascertain 
before  admitting  it  whether  the  questions  sug- 
gested by  section  1  of  the  Oaths  Act,  1888,  had 
been  put;  upon  the  second  question,  that  the 
objection  was  certainly  not  taken  too  late. 

Conviction  quashed, — London  Law  Journal, 

Municipal  Corporations  —  Nequqence  — 
Vault  Under  Sidewalk.  — An  owner  of  a 
city  lot,  with  the  consent  of  the  city  authorities, 
constructed  a  vault  under  the  sidewalk  in  fix>nt 
of  his  lot.  Heldj  that  the  municipal  authorities 
were  liable  and  not  the  owner,  for  injuries  sus- 
tained by  a  person  falling  into  the  vault  on  ac- 
count of  the  breaking  of  a  fiagstone  over  it, 
where  no  actual  negligence  of  the  lot  owner  is 
shown.  Also  that  consent  of  city  to  the  con- 
struction of  such  vault  may  be  implied  fh>m 
nine  years'  acquiescence.    Babbage  v.  Powers, 

29  N.  E.  Rep.,  132.     (N.  Y.  App.) 

».^»».* 

Partnership— Party  alleging  its  existence 
must  prove  it  affirmatively. — In  an  action  against 
several  joint  defendants  based  on  their  alleged 
liability  as  partners,  the  burden  of  proof  is  upon 
the  plaintiff  to  show  the  existence  of  a  partner- 
ship, and,  in  the  absence  of  such  proof,  the  de- 
fendants cannot  be  required  to  make  any  answer 
at  all.  It  is  therefore  error  for  the  trial  judge  to 
charge  the  jary  in  such  a  way  as  to  lead  them  to 
believe  that  the  defendants  are  liable  unless  they 
show  certain  facts  inconsistent  with  the  partner- 
ship relation,  when  nothing  tending  to  show 
that  relation  has  been  proved  by  the  plaintiff. 
Halstead  v.  Curtis,  S.  C.  Pa.,  48  Phila.  Leg.  Int., 
616. 

Law  Blanh  at  the  Law  Reporter  SOS  R 
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Suprene  Court  of  New  York. 
Spbcial  Term. 

CATHARINE  F.  GRIPPING 

V. 

THE  MAYOR,  Etc.,  OP  THE  CITY  OP  NEW 
YORK  AND  THE  CITY  OP  BROOKLYN. 

In  a  soit  for  damagw  for  penoDal  injuries,  brought  against 
the  Mayor,  etc.,  of  the  City  of  New  York,  and  the  City  of 
Brooklyn,  before  the  passage  of  chapter  128,  Laws  1891, 
gbring  the  custody  and  control  of  the  New  York  and 
Brooklyn  Bridge  to  trustees  instead  of  to  the  cities  of 
New  York  and  Brooklyn,  and  making  such  trustees 
responsible  for  all  debts  and  liabilities  of  the  bridge  pre- 
viously accrued.  Hetd^  that,  as  such  statute  did  not  ex- 
pressly authorize  the  discharge  of  the  original  defend- 
ants ftom  the  action  and  the  substitution  of  the  trustees 
of  the  New  York  and  Brooklyn  Bridge  in  their  stead, 
such  substitution  should  not  be  ordered  when  issue  had 
been  Joined  and  the  cause  was  merely  awaiting  trial. 

Mr.  Justice  Patterson  delivered  the  opinion 
of  the  court: 

The  object  of  this  motion  is  to  have  the  pres- 
ent defendants  discharged  from  the  action  and 
the  trustees  of  the  New  York  and  Brooklyn 
Bridge  substituted  in  their  place.  It  is  made 
after  issue  joined  in  an  action  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
sustained  by  the  plaintiff  through  the  negli- 
gence of  the  defendants,  or  their  servants, 
while  they  were  the  responsible  parties  in 
charge  and  control  of  the  bridge.  The  right 
to  this  compulsory  substitution  is  asserted  by 
the  moving  parties,  under  the  provisions  of 
chapter  128  of  the  Laws  of  1891,  by  which  stat- 
ute the  control  and  operation  of  the  bridge  was 
taken  away  from  the  two  municipalities  and 
transferred  to  the  bridge  trustees. 

By  section  7  of  the  Act  of  1891  it  is  provided 
that,  after  the  passage  thereof,  neither  the 
Mayor,  Aldermen  and  commonalty  of  the  city 
of  New  York,  nor  the  city  of  Brooklyn,  shall  be 
liable  for  any  matter  or  thing,  claim  or  demand, 
growing  out  of  the  New  York  and  Brookl3m 
Bridge.  It  is  also  provided,  by  the  same  sec- 
tioUf  that  the  trustees  of  the  New  York  and 
Brooklyn  Bridge  shall  succeed  to  all  liabilities 
of  the  two  dties  connected  with  the  bridge,  and 
that  all  claims  and  demands  gpx)wing  out  of  the 
bridge  upon  contracts,  and  for  negligence,  and 
for  wrongs,  which  heretofore  might  be  prose- 
cuted against  the  two  cities,  or  either  of  them, 
shall  be  prosecuted  against  the  trustees  of  the 
New  York  and  Brooklyn  Bridge,  and  they  shall 
be  liable  therefor  in  their  corporate  capacity, 
and  they  shall  sue  and  defend  all  actions  and 
proceedings  in  and  by  their  corporate  name 
(the  trustees  of  the  New  York  and  Brooklyn 


Bridge),  and  shall  pay  all  damages  and  judg- 
ments out  of  the  moneys  they  receive  for  tolls, 
fares  and  rents. 

It  is  claimed,  on  behalf  of  the  moving  parties, 
that,  under  these  provisions  of  the  statute,  it 
is  perfectly  clear  that  the  substitution  asked  for 
should  be  granted ;  that  the  provision  for  the 
suoi^ession  to  liability  as  to  existing  claims  de- 
volves upon  the  trustees  the  sole  responsibility 
therefor,  and  that  provision  is  made  in  the  act 
for  the  payment  of  any  judgment  that  may  be 
recovered  on  such  claims  out  of  the  specific  fond, 
to  wit :  the  receipts  of  the  bridge. 

I  think  it  may  be  well  said  that,  under  this 
enactment,  the  trustees  have  become  liable  in 
the  first  instance  for  all  the  contracts  and  for  all 
the  actionable  wrongs  of  the  two  present  de- 
fendants, respecting  the  bridge ;  but  thfi.t  view 
does  not  present  the  precise  question  now  up 
for  decision,  and  that  is  whether,  situated  as  this 
action  is,  there  can  be  an  absolute  change  of  de- 
fendants so  as  to  dismiss  the  two  cities  and  sub- 
stitute the  bridge  trustees. 

We  may  consider  the  nature  of  the  liability  as 
being  statutory,  and  we  may  assume  that  the 
legislature  may  change  the  method  of  enforce- 
ment of  such  liability,  but  there  is  nothing  in 
this  Act  of  1891  whidi,  by  direct  legislation, 
authorizes  the  anomalous  procedure  which  the 
court  is  now  asked  to  sanction,  and  sach  a 
power  should  not  be  considered  as  given  by 
implication. 

When  a  party^s  rights  have  accrued,  have 
been  brought  before  the  court,  and  issue  has 
been  joined,  there  is  no  authority  to  deprive 
him  of  his  right  against  a  defendant,  unless 
there  be  an  express  provision  of  law  to  that 
effect.  It  is  true  that  it  has  been  decided  by  the 
Special  Term  of  this  court,  in  the  Maguire  Oase, 
that  an  action  against  the  bridge  trustees  for 
an  accident  happening  before  the  passage  of 
the  Act  of  1891  was  properly  brought^  but  noth- 
ing farther  has  been  decided,  and  that  case  is 
not  analogous  to  this. 

Interpretation  of  statutes,  relating  to  the 
bringing  in  of  parties,  has  been  given  by  the 
Court  of  Appeals  in  this  State,  and  even  where 
what  would  seem  to  be  the  ample  pow^r  given 
by  the  Code  of  Civil  Procedure,  with  respect 
to  that  subject,  it  has  been  held  that  there  is  no 
authority  to  discharge  all  the  defendants,  and 
substitute  some  other  person  or  persons  in  their 
place.  N.  Y.  S.  M.  P.  A.  v.  The  Remington  Ag. 
Works,  89  N.  Y.,  22. 

It  is  insisted,  however,  on  the  part  of  the  de- 
fendants, that  this  motion  should  be  granted 
upon  the  same  theory  as  the  substitution  of 
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parties  was  allowed  in  Hein  y.  •Davidson,  96  N. 
Y.,  176.  In  that  case  it  was  held' that  the  pro- 
visions of  the  Code  there  referred  to,  freeing 
the  sheriff  from  liability  for  an  anlawfhl  seizure 
of  property  in  certain  actions,  and  allowing  the 
sureties  to  be  brought  in  as  the  sole  defendants, 
were.lawftil;  that  the  ii^ured  parties'  right  of 
action  was  not  taken  away,  but  the  form  of  the 
remedy  only  was  changed;  but  it  must  be  borne 
in  mind  that  there  was  an  express  provision  of 
law  which  allowed  the  substitution  in  such  cases, 
and  that  here  it  is  only  left  to  inference  from 
the  terms  of  the  statute. 

In  Hayes  v.  Davidson,  98  N.  Y.,  20,  which 
presented  to  the  Court  of  Appeals  the  same 
question  as  was  considered  in  Hein  v.  David- 
son, supra,  it  was  said  by  the  court  that  the 
statute  was  clearly  iu  derogation  of  the  common 
law  and  common  right,  and  in  the  absence  of 
the  special  rule,  provided  by  the  code,  would, 
by  settled  rules  of  interpretation,  be  strictly 
construed  and  confined  to  provisions  and  clear 
import ;  that  the  act  was  one  of  doubtful  pro- 
priety, and  the  cases  must  be  rare  when  any 
useftil  purpose  can  be  served  by  depriving  a 
party  of  his  lawful  remedy  against  the  individ- 
ual who  injured  him,  and  compelling  him  to 
litigate  his  demands  with  persons  who  ap- 
parently^were  not  participants  in  the  wrong  out 
of  which  the  action  arose,  and  as  to  whose  liabili- 
ties and  their  extent  many  embarrassing  ques- 
tions may  arise.  I  think  that  this  statute,  re- 
specting the  devolution  of  liability  on  the  bridge 
trustees,  should  be  construed  with  the  utmost 
strictness  as  being  in  derogation,  so  far  as  an 
application  of  this  character  is  concerned,  of 
common  law  and  of  common  right 

If  the  two  cities  desire  to  have  the  liability  of 
the  bridge  trustees  enforced,  in  the  first  in- 
stance, and  in  this  action,  it  is  only  necessary 
for  them  to  have  such  trustees  brought  in,  as 
additional  parties,  a  practice  which  seems  to  be 
ftiUy  justified  by  what  was  decided  by  the  Court 
of  Appeals  in  the  case  of  Prouty  v.  Lake  Shore 
RR.  Co.,  86  N.  Y.,  272. 

The  motUm  m/ust  be  denied,  with  |10  costs. 


OoMpkoMiSB— Enforcement.— Where  defend- 
ants convey  land  to  plaintiff,  with  covenants  of 
title  and  warranty,  and  afterwards  discover 
that  they  had  previously  sold  the  same  land  to 
another,  an  agreement  of  compromise  for  the 
breach  of  covenants,  if  made  in  good  faith,  is 
binding,  although  the  amount  agreed  to  be  paid 
by  defendants  exceeds  the  purchase  price  of  the 
land,  with  interest  Smith  v.  Parra,  Oreg.,  28 
Pac.  Rep.,  241. 


Fraxtdulent  Conveyanobs.— In  an  action  to 
restrain  the  sale  of  land  on  execution  against 
plaintiff's  husband,  plaintiff  claimed  the  land 
under  a  conveyance  made  by  the  husband  i>end- 
ing  the  action  in  which  the  judgment  was  ob- 
tained. The  evidence  proved  that  part  of  the 
money  with  which  the  husband  purchased  the 
land  was  obtained  from  the  wife,  and  that,  while 
the  litigation  between  defendant  and  the  hus- 
band was  in  progress,  pMntiff  demanded  of  her 
husband  and  obtained  the  conveyance  of  the 
land.  At  that  time  her  claim  against  her  hus- 
band amounted  to  |1,700,  while  the  value  of  his 
interest  in  the  land  did  not  exceed  |600.  Held, 
that  the  debt  due  plaintiff  by  her  husband  was 
bona  fide,  and  that  the  evidence  did  not  show 
any  intent  on  her  part  to  hinder,  delay,  or  de- 
fraud her  husband's  creditors.  Neighbor  v. 
HobUtzel  (Iowa)  51  N.  W.  Rep.,  63. 


Unrecorded  DsEDS-RiaHTS  op  Purchaser, 
Where  the  title  to  real  estate  appears  of  record 
to  have  been  in  an  intestate  at  the  time  of  his 
decease,  and  thereafter  the  property  has  been 
conveyed  by  the  heir  at  law  to  a  bona  fide  pur- 
chaser for  value,  the  latter  acquires  the  title,  as 
against  a  grantee  named  in  an  unrecorded  deed 
executed  by  the  intestate  in  his  lifetime. 
.  Taxes  paid  upon  the  common  property,  or  an 
amount  paid  to  procure  a  conveyance  firom  one 
who  claims  title  to  the  same  adversely  and  under 
a  tax  deed,  by  a  tenant  in  common,  cannot  be 
made  a  charge  upon  the  estate  and  interest  of  a 
co-tenant  after  such  estate  and  interest  have 
passed  into  the  hands  of  a  purchaser  without 
notice. 

Held,  that  the  record  of  the  tax  deed  and  of 
the  conveyance  from  the  grantee  therein  named 
would  not  be  notice  of  such  a  claim.    Welch  v. 

JCetcham,  Minn.,  61  N.  W.  Rep.,  113. 

»  <»»  > 

Western  Justice.— To  Ofllcer:  *' What  is  this 
man  charged  with  ?  " 
"  Bigotry,  yer  honor." 
** Bigotry  ?    Why,  whaf  s  he  been  doing? " 
"  Married  three  women,  yer  honor." 
"Three!    Thafs  not  bigotry.    That's  trigo- 
nometry." 

»^»i»  ■ 

Attorney  and  Client— Equitable  Assign- 
ment.—An  attorney  agreed  with  his  client  to 
conduct  certain  litigation,  and  the  client  agreed 
that  the  attorney  should  receive  as  his  compen- 
sation a  specified  percentage  of  the  amount  re- 
covered, reserving  the  right  within  60  days  to 
substitute  a  cash  ^  in  place  of  such  peroentag^: 
Held,  that  the  agreement  constituted  an  equit- 
able, oonditionar  assignment  to  the  attorney  of 
an  interest  in  the  subject  of  litigation.  Holmes 
I V.  Evans,  N.  Y.,  29  N.  E.  Rep.,  233. 


Digitized  by 


Google 


Vol.  XX 


THE  WASHINGTON  LAW  REPORTEB. 


223 


Vendor  and  Vbndbb.— Plaintiflf  contracted 
to  pnrohaae  land  of  the  defendant.  Time  was 
the  essence  of  the  contract,  and  it  was  agreed 
that  if  certain  deferred  payments  were  not 
made  when  due,  plaintiff  wonld  forfeit  the 
money  paid  down  and  all  her  rights  nnder  thfi 
contract  Plaintiff  wss  nnable  to  meet  the  first 
deferred  payment,  and  it  was  further  agreed 
that  if  a  sum  of  money  less  than  the  whole 
amount  due  should  be  paid  on  the  following 
Saturday  defendant  would  accept  it  as  fUll  pay- 
ment Plaintiff  did  not  make  this  payment,  nor 
did  she  claim  that  she  made  any  tender  thereof, 
but  alleged  that  she  was  ready  to  make  tender 
at  the  place  where  she  understood  such  pay- 
ment was  to  be  made.  The  evidence  on  this 
point  was  conflicting,  defendant  testifying  that 
another  place  was  the  place  of  payment  Held, 
that  the  court  was  justified  in  finding  that  pay- 
ment was  to  be  made  at  the  place  testified  to  by 
defendant  Drown  y.  Ingels  et  al.  (Wash.)  28 
Pac.  Rep.,  758. 

INBUBANCB.— The  conditions  of  an  insurance 
policy  rendered  it  void  if  the  insured  obtained 
additional  insurance  in  excess  of  |18,000,  and 
provided  that  in  case  of  loss  copies  should  be 
given  of  the  written  portions  of  all  policies  for 
additional  insurance,  but  stated  there  had  been 
no  violations  of  the  conditions  of  the  policy. 
Defendant  received  information  of  the  excess 
from  its  agent,  and  required  plaintiffs  to  furnish 
additional  proofs,  giving  copies  of  the  written 
portions  of  all  other  policies  on  the  property, 
which  he  did  at  an  expense  of  |25.  Held, 
that  this  did  not  bring  the  case  within  the  rule 
that  if  an  insurance  company,  during  trans- 
actions or  negotiations  after  knowledge  of  for- 
feiture, recognizes  the  policy  as  valid  and  sub- 
sisting, and  requires  the  insured  to  incur  trouble 
or  expense,  it  thereby  waives  the  forfeiture. 
Antis  V.  Western  AsscCranoe  Oo.  (Iowa)  61  N. 
W.  Rep.,  7. 

■  I  mm  ■  ■ 

Eminent  Domain. —The  jury  should  not  dis- 
regard what  they  have  learned  by  their  inspec- 
tion of  the  ground  because  it  happens  to  be  at 
variance  with  the  statement  or  opinions  of  th^ 
witnesses.  The  true  rule  in  such  cases  is  that, 
in  estimating  the  damages,  they  shall  consider 
the  testimony  aa  given  by  the  witnesses,  in  con- 
nection with  the  fyycta  as  they  appeared  upon 
the  view;  and  upon  the  whole  case,  as  thus 
presented,  ascertain  the  difference  between  the 
market  value  of  the  property  immediately  be- 
fore and  immediately  after  the  land  was  taken. 
Gorgas  v.  P.  H.  &  P.  RR.  Co.,  S.  0.  Pa.,  48  Leg. 
Int,  409. 


It  is  perhaps  a  little  elementary,  but  vice  and 
immorality  are  clothed  with  legal  rights  and  are 
protected  by  the  organic  law  of  the  land.  A 
man  has  a  right  to  drink  alcoholic  liquors  when^ 
ever  he  chooses  to  do  so;  being  sober  to  get 
drunk — but  he  has  no  right  to  be  drunk.  He 
may  drink,  get  drunk,  but  must  not  be  drunk. 
That  is  unlawful— JS^iT. 


English  Court  of  Appeal. 

THE  STAMFORD,  SPALDING,  AND  BOSTON 
BANKING  COMPANY  (LiM.)  v.  SMITH. 

Decided  February  16, 1892. 
Lord  HBRSHELii,  LiNDLBT,  L.  J.,  Kay,  L.  J.,  sitting. 

Limitation    of  Actions— Part    Payment- 
Promissory  Note— Payment  to  Payee 
After  Indorsement. 

Appeal  by  plaintiffs  from  a  decision  of  Wil- 
liams, J. 

The  action  was  brought  on  a  promissory 
note  made  by  the  defendant  in  favor  of  one 
Konow.  The  defendant  pleaded  the  Statute  of 
Limitations.  Konow  indorsed  the  note  and 
handed  it  to  the  plaintiffs  as  security  for  an 
overdrawn  account.  In  1885,  after  the  indorse- 
ment and  within  six  years  before  the  action  was 
commenced,  the  defendant  paid  501  to  Konow, 
who  communicated  the  fact  to  the  plaintiffs. 
The  defendant  afterwards  made  other  payments 
to  Konow  sufficient  to  discharge  the  note  if 
Konow  had  been  the  holder.  Of  these  pay- 
ments the  plaintiffs  had  no  notice,  and  the  de- 
fendant had  no  notice  that  Konow  was  not  the 
holder  of  the  note. 

The  plaintiff^  set  up  the  payment  in  1885  as 
a  part  payment,  taking  the  case  out  of  the 
statute. 

Williams,  J.,  held  that  the  action  was  barred. 

Their  lordships  held  that  the  payment  of  £50 
to  Konow  was  not  made  to  him  as  agent  for  the 
plaintiffs;  that  there  was  no  part  payment;  and 
that  the  action  was  barred. 

Judgment  affirmed, 

—Law  Journal,  London,  Feb.  20, 1892. 


THE  COURTS. 


Supreme  Court  of  the  District  of  Columbia. 
IN  EQUITY.— New  Suits. 

March  30,  1892. 

13825.  C.  W.  Pettit  V.  Geo.  J.  Seufferie  etal. 
For  release.    Com.  sol.,  R.  T.  Morsell. 

18826.  Cornelia  Tyler  et  aL  v.  W.  G.  Tallia- 
ferro  et  al.  To  cancel  deed  for  pt.  lot  3,  Sec.  9, 
Barry  Farm.  Com.  sols.,  A,  O.  Richards  and 
Cole  &  Cole;  Defts.  sol.  John  A.  Moss. 
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13827.  Oliver  C.  Block  v.  Jacob  Robinson  et 
ux.  Judgment  creditors'  bill.  Com.  sol.,  F.  T. 
Browning. 

March  31. 

13828.  D.  0.  Lobb.  Alleged  lunatic  upon  peti- 
tion of  Harry  W.  Lobb.  De  lunatico  inqui- 
rendo.    Com.  sol.,  L.  C.  Williamson. 

April  1. 
13830.  E.  E.  Longley  v.  May  R.  Longley.    For 
divorce.    Com.  sol.,  L.  0.  Williamson. 

13830.  Annie  M.  Barry  et  al.  v.  Patrick  Barry 
etal.  For  partition  by  sale.  Com.  sol,,  J.  J. 
Darlington. 

13831.  Olarence  Roach.  Alleged  lunatic  upon 
petition  Commissioners  D.  C.  De  lunatico  in- 
quirendo.    Com.  sol.,  G^eo,  C.  Hazleton. 

13832.  Ellen  Oliver.  Alleged  lunatic  upon 
petition  Commissioners  D.  C.  De  lunatico  in- 
quirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

13833.  Christine  Matti.  Alleged  lunatic.  De 
lunatico  inquirendo.  Com.  soL,  Greo.  C.  Hazle- 
ton. 

13834.  Farmer  Harris.  Alleged  lunatic.  De 
lunatico  inquirendo.  Com.  sol.,  Qeo.  C.  Hazle- 
ton. 

13835.  Mary  F.  Kengla.  Alleged  non  compos 
mentis;  upon  petition  of  Jacob  Kengla.  De  luna- 
tico inquirendo.    Com.  sol.,  J.  J.  Darlington. 

April  2. 

13836.  Minnie  Agnes  Park  v.  Harry  Park. 
For  divorce.    Com.  sol.,  C.  Carrington. 

April  4. 
12837.  Alic  V.  Mason  v.  Geo.  W.  Mason.    For 
divorce.    Com.  sol.,  C.  Carrington. 

13838.  Catherine  Makely  et  al.  v.  W.  L.  Argue 
et  al.  For  partition  of  real  estate  sub  lot  7,  sq. 
366.  Com.  sol.,  Edmund  Burke  and  Carusi  & 
Miller. 

13839.  Jno.  B.  Moore  v.  H.  A.  Wharton  et  aL 
To  be  relieved  from  executorship.  Com.  sols., 
Webb  &  Webb.  *^ 


Cegal  ISotittB. 


AT    LAW— New  Suite. 


32772.  Ellen  C.  Wight  v.  A.  B.  Finney.  Ap- 
peal.   Defbs.  atty.,  W.  P.  Williamson. 

32773.  M.  &  P.  Metzger  v.  Mattie  W.  Morgan. 
AppeaL    Defts.  atty.,  W.  Wheeler. 

32774.  A.  S.  Clarke  v.  A.  P.  Dane.  Note  and 
acot.,  1173.50.    Plflfe.  atty.,  A.  H.  Bell. 

82776.  Wheatley  Bros.  v.  W.  G.  Widmeyer. 
Judgment  of  Justice  Taylor,  |95. 

32776.  H.  E.  Ridenour  v.  N.  Horn.  Notes, 
f400.    Plflfs.  attys.,  Lipscomb  &  Woodward. 

April  1. 

32777.  J.  H.  Adriaans  v.  Isaac  S.  Lyon.  Ap- 
peal. 

32778.  C.  D.  Parsons  v.  D.  C.  Certiorari. 
Plflfe.  attys..  Cole  &  Cole. 

32779.  Whiting  &  Waples  v.  J  J.  Neitzey. 
Acct,  1131.66.  PlflTs.  attys.,  H.  W.  Garnett  and 
D.  S.  Mackall. 

32780.  E.  T.  R.  Jones  et  al.  v.  H.  J.  Lauck. 
OertiorarL    Defts.  atty.,  J.  Thos.  Sothoron. 


Rule  of  Court. 

RULB20.  •  ♦  ♦  ♦  Beret^fter  aU  nofiCM  tohich  relate  f 
proeeedinge  in  the  Supreme  Oourt  of  the  Diatriei  of  Oohanbia, 
the  pubUocUion  of  which  i§  required  by  law  or  by  rulee  of 
dourly  or  by  any  order  of  Oourt,  ehall  be  pubUehed  in  Thb 
Washington  Law  Rbportbb,  during  the  Hme  required  by 
law,  in  addition  to  any  other  papere  which  may  be  epeeiaUy 
ordered  or  which  may  be  eelscted  by  the  partiee. 


FIR8X  IM8ERXIOM. 


This  is  to  Giye  Notice 

That  the  subscriber  of  the  District  of  Colombia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
of  Administration  on  the  oersonal  estate  of  CBLIA 
HOFFA,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  81st  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  ftt>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  81st  day  of  March,  1892. 

FRANK  HOFFA, 
14    Leon  Tobriner,  Proctor.  409  7th  St.,  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

AnrU  i  1892. 

In  the. case  of  John   M.   Langston,   Administrator  of 

SARA  K.  FIDLER,  deceased,  the  Administrator  aforesaid 

has,  with  the  approval  of  the  Court,  appointed  Friday, 

the   8rd  day  of  April,  A.  D.  1892,  at  one  o'clock  p.  m., 

for  making  payment  and  distribution  under  the  Court's 

direction  and  control ;  ^hen  and  where  all  creditors  and 

Sersons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
ue,  are  hereby  notified  to  attend  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  claims  against  the  estate 
properly  vouched:  otherwise  the  Administrator  will  take 
the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter,  previous 

to  the  said  day.  

Test  *  LP  ^^TRIOHT 

Register  of  Wills  for  the  District  of  Columbia. 
14    No.  2727.    Ad.  Doc.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

April  1,1892. 

In  the  matter  of  the  Estate  of  JAMES  ANDERSON. 
late  of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  bv  Charles  Wells. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  the  29th  day  of  April  next,  at  one 
o'clock,  p.  m.,  to  show  cause  why  the  said  Will  should  not  be 
proved  and  admitted  to  Probate  and  Letters  Testamentary 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
14    Frank  T.  Browning,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Terra  for  Orphans'  Court  Business. 
April  1st,  1892. 

In  the  matter  of  the  Ebtate  of  THOMAS  A.  MITCHELL, 
late  of  Washington,  D.  C,  deceased. 

*  Application  for  the  Probst  of  the  last  WiU  and  Testa- 
ment and  for  Letters  of  Administration  c.  t.  a.  on  the  Estate 
of  the  said  deceased,  has  this  day  been  made  by  Edwin  B. 
Hay. 

All  persons  interested  are  hereby  notified  to  appear  In  this 
Court  on  Friday,  the  29th  day  of  April  next,  at  one  o'clock 
p.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  of  Administration  c.  t. 
a.  on  the  Estate  of  the  said  deceased  should  not  issue 
asprayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court  A.  B.  HAGNER,  Justice. 

Test:  L.  P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
14    No.  4907.    Ad.  Doc.  17. 
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legal  JSotktB. 


This  is  to  Gire  Notlee 

That  the  SQbsoriber,  of  the  District  of  Columbia,  has  ob- 
tained firom  theBapreme  Ooart  of  the  District  of  Columbia 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  WILLIAM 
COPPINGER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  eznibitthe  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  25th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate.  , 

Giyen  under  my  hand  this  26th  day  of  Biarch.  1892. 
MARTHA  aTm.  OOPPINQBB, 
14    Reginald  Fendall«  Proctor.  226E8tMn.w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
The  let  day  of  April,  1892. 
Petition  off  Thomas  A.  Ryan  fori  v/^  tunttQ    vr»  -n^  ss 

loaTo  to  change  his  name.       /  ^^-  ^^'    ^'  ^^'  ^' 

On  motion  of  the  petitioner,  by  Mr.  B.  M.  Hewlett,  his 
solicitor,  it  is  ordered  that  noUA  of  the  filing  of  this 
petition  be  printed  in  the  Washington  Law  Reporter  and 
in  The  Eveninff  Star,  once  a  week  for  each  of  three  consecu- 
tire  weeks,  before  the  1st  day  of  May.  1892. 

The  object  of  this  petition  is  for  leave  to  the  petitioner  to 
change  his  name  from  Thomas  A.  ^an  to  Prank  A.  Carter. 

Bj  the  Court.  A.  B.  HAGXER,  Justice. 

True  copy.    Test :  J.  R.  Young,  Clerk. 

14  By  M.  A.  Clancy,  Asst.  Clerk. 


No.  18,280.    Eq.  Docket  82. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  80th  day  of  March,  1892. 
Katie  F.  Christine 

Albert  B.  Christine. 

On  motion  of  the  plaintiff,  by  Mr.  A.  B.  Williams, 
her  solicitor,  it  is  ordered  that  the  defendant  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day ;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  defifiult. 

The  object  of  this  suit  is  to  obtain  a  decree  of  divorce  from 
the  bond  of  marriage  with  the  defendant  on  the  ground  of 
desertion. 

By  the  Court.  A.  B.  HAONER.  Justice,  &c. 

True  copy.    Test :  J.  B.  Toung,  Clerk.  &o. 

14  By  M.  A.  Clancy.  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
Holding  a  Special  Term  for  Orphans*  Court  Business. 

In  the  matter  of  the  Estate  of  HARVET  B.  BBSTOR,  late 
of  the  District  of  Columbia,  deceased. 

Application  for  the  probate  of  the  last  WiU  and  Testament 
of  the  said  deceased,  bearing  date  December  25, 1881,  filed 
with  the  Register  of  Wills  for  this  District  and  now  ex- 
hibited to  the  Court,  has  been  made  by  Henrietta  M.  Fow- 
ler, a  sister  of  said  deceased,  and  the  executrix  named  in  his 

All  persons  are  this  1st  day  of  April,  1892,  hereby  notified 
to  appear  in  this  court  on  Friday,  the  29th  day  of  the  present 
month  of  April,  at  1  o'clock  p.  m.,  to  show  cause  why  the 
said  WiU  should  not  be  admitted  to  probate  and  record. 

Provided  a  copy  of  this  order  be  pubushed  once  a  week 
for  three  weeks  in  the  "Washinoton  Law  Rkportbr  previous 
to  the  said  day,  or  personal  notice  be  served  upon  the  absent 
heir  before  siud  day. 

By  the  Court.  A.  B.  HAONRR,  Justice. 

Test:  L.  P.  WRIGHT, 

RegiBter  of  Wills  for  the  District  of  Columbia. 
14    No.  4796.    Ad.  Doc.  17.      Edwards  &  Barnard,  Proctors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Sitting  as  an  Orphans*  Court. 

In  the  matter  of  the  application  of  Charles  N.  Pomeroy 
for  the  removal  of  Willis  H.  Reynolds  as  Administrator  of 
the  estate  of  CHARLES  POMEROT.  deceased. 

Upon  consideration  of  thepetition  of  Charles  N.  Pomeroy, 
for  the  removal  of  Willis  H.  Reynolds  as  administrator  of 
the  estate  of  Charles  Pomeroy,  deceased,  it  is  this  Ist  day  of 
April,  1892,  ordered,  that  the  said  Willis  H.  Reynolds,  Ad- 
ministrator as  aforesaid,  show  cause  on  or  befx>re  the  6th 
day  of  Bfay  next,  why  he  should  not  be  removed  as  such 
administrator  for  failure  to  file  an  inventory  as  required  by 
Uw. 

Provided  that  a  copy  of  this  order  be  published  once  a 
week  fbr  three  weeks  In  the  Washington  Law  Reporter  and 
the  Washington  Post  before  said  day. 

A.  B.  HAGNER. 

A  True  Copy.    Test :  L.  P.  WRIGHT, 

14.  Register  of  Wills,  D.  a 


Cegal  Notices 


This  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  fix>m  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  JAMBS 
H.  WHITE,  iate  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  25th  day  of  Bfarch. 
next:  they  may  otherwise  by  law  be  excluded  flrom  all 
benent  of  the  raid  estate. 

Given  under  my  hand  this  25th  day  of  March,  1882. 

A.  E.  L.  KEESE, 
14  No.  416  5th  St.,  Columbia  Law  Building. 


This  is  to  Giye  Notice 

That  the  subscriber  of  the  District  of  Columbia,  hath  ob- 
tained fh>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  Business,  Let- 
ters of  Administration  c.  t.  a.  on  the  personal  estate  of 
BENJAMIN  COOLEY,  late  of  the  District  of  Columbia, 
decMUied. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  Ist  day  of  April 
next:  tbey  may  otherwise  by  law  be  excluded  from  all 
benefit  of  uie  said  estate. 

Given  under  their  hands  this  1st  day  of  April,  1882. 
THE  WASHINGTON  LOAN  &  TRUST  CO. 
14   John  B.  Lamy,  Proctor.        By  W.  B.  Robison,  Sec'y. 


This  is  to  Giye  Notice 

That  the  subscriber,  of  Westborough.  Mass.,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Ck>lumbia, 
holding  a  Special  Term  for  Orphans*  Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  WILLIAM  F. 
HOLTON,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  1st  day  of  April 
next:  they  may  otherwise  bylaw  be  excluded  from  all 
benent  of  the  said  estate. 

Given  under  n.y  hand  thi.  %^^l^1^%^^^ 

Care  of  H.  M.  Baker,  1411 F  St..  n.  w. 
14    Henry  M.  Baker,  Proctor. 


This  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  have  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Titers 
of  Administration  on  the  personal  estate  of  LOUIS  W. 
SINSABAUGH,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  29th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  iVom  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  29th  day  of  March,  1892. 
SARAH  8.  SINSABAUGH, 
14   John  Ridout,  Proctor.  1747  Q  St.,  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
March  30th,  1892. 

In  the  case  of  Benjamin  P.  Snyder.  Executor  of  WILLIAM 
N.  WATERS,  deceased,  the  Executor  aforesaid  bas,  with 
the  approval  of  the  Court,  appointed  Friday,  the  29th  day  of 
April,  A.  D.  1892,  at  one  o'clock  p.  m.  for  making  payment 
and  distribution  under  the  Couri*s  direction  and  control ; 
when  and  where  all  creditors  and  persons  enti'led  to  dis- 
tributive shares  (or  legacies)  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Executor  will  take  the  benent  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  the  said  day.  

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
14    R.  Ross  Perry.  Proctor.  No.  89^    Ad.  Doc.  15. 
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This  is  to  GlTe  Notice 

That  the  subscriber,  of  Philadelphia,  Penna..  has  ob- 
tained firom  the  Svmreme  CJourt  of  the  District  of  Colambia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentary  on  the  personal  estate  of  HENRY 
SHARPLESS,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  4th  day  of  April  next ; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  4th  day  of  April,  1892. 

PHEBE  E.  SHARPLESS, 
14    Gordon  &  Gordon,  Proctors.  1528  T  St.,  n.  w. 


This  is  to  Give  Notice 

That  the  subscribei  s.  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  Special  Term  for  Orphans'  Court  Business, 
Letters  Testamentary  on  the  personal  estate  of  MARTIN  L. 
HIGGINS.  late  of  the  District  of  Columbia  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  4th  day  of  April, 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benetit  of  the  said  estate. 

Given  under  our  hands  this  4th  day  of  April,  1892. 

NATHANIEL  FREEMAN, 
SAMUEL  WALLACE. 
14 ^^ 114  D  St.,  n.  w..  City. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBiA.~ 

The  5th  day  of  April,  1892. 
James  H.  Williams  ) 

V.  y  No.  13,716.    Eq.  Docket  88. 

Minnie  E.  Williams,  j 

On  motion  of  the  plaintiff,  by  Mr.  Campbell  Carrington, 
his  solicitor,  it  is  ordered  that  the  defendant,  MINNIE  E. 
WILLIAMS.cause  her  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day : 
otherwise  the  cause  will  be  proceeded  with  ajs  in  case  of 
default. 

The  object  of  this  suit  is  for  an  absolute  divorce  upon  the 
ground  of  wilful  desertion  and  abandonment  bv  the  party 
complained  of  against  the  party  complaining  for  the  full 
uninterrupted  space  of  two  years  before  the  beginning  of 
this  suit. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young.  Clerk,  Ac. 

14 By  M.  A.  Clancy.  Asst.  Clerk. 

SKCO^D    I3iSKRXIOK.  _ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  25th,  1892. 

In  the  case  of  James  L.  McLane.  Executor  of  JOSEPH 
E.  JOHNSTON,  deceased,  the  Executor  aforesaid  has, 
with  the  approval  of  the  court,  appointed  Friday,  the  29th 
day  of  ADril,  A.  D.  1892,  at  one  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Executor  will  take  the  benefit 
of  the  law  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  weelc 
for  three  weeks  in  the  Washington  Law  Reporter  and  Eve- 
ning Star  previous  to  the  said  day. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
13    No.  4346.    Ad.  Doc.  16.  Gordon  &  Gordon,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  28th  day  of  March,  1892. 
Robert  Briscoe  ) 

V.  V  No.  13,668.    Eq.  Docket  83. 

Lavinia  Briscoe.  I 

On  motion  or  the  plaintiflf,  by  Mr.  Campbell  Carrington, 
his  solicitor,  it  is  ordered  that  the  defendant,  LAVINIA 
BRISCOE,  cause  her  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  dajs  after  this  day  ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  for  an  absolute  divorce  upon  the 
ground  of  wilful  and  uninterrupted  deseriion  for  over  two 
years  from  the  filing  of  the  petition  in  this  cause. 

By  the  Court.  A.  B.  HAGNER,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

18  By  M.  A.  Clancy,  Asst.  Clerk. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 


The  26th  day  of  March,  1892. 

Emma  C.  Goodman  ') 

vs.  V  No.  13.372.    Eq.  Docket  32. 

Charles  B  Goodman,  j 

On  motion  of  the  plaintiflf,  by  Mr.  A.  B.  Williams,  her 
solicitor,  it  is  ordered  that  the  defendant,  cause  his  appear- 
ance to  be  entered  herein  on  or  before  the  fint  rme-day 
occurring  fbrty  days  after  this  day;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  of  divorce  ftom. 
the  bona  of  marriage  with  defendant  on  the  groand  of 
desertion. 

By  the  Court.  A.  B.  HAGNER.  Jostloe,  Mac, 

True  copy.    Test :  J.  R,  Young.  Clerk,  Ac. 

13  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURf  OF  THE  DISTRICT  OF  COLUMBIA. 
The  24th  day  of  March,  1892. 


No.  13,581.    Eq.  DOC.8S. 


Albert  F.  Fox,  Administrator  of 

the  Estate  of  Emmett  Kennedy, 

vs. 

Thomas  PItchlynn. 

On  motion  of  the  plaintiff,  by  Messrs.  Edwards  &  Barnard 
his  Folicitors,  it  is  ordered  that  the  defendants,  ALICE 
BEVIL,  EMMA  GREEN.  MOLLY  F0L80M.  MINNIE 
SEMPLE.  RHODA  MORRIS,  and  DAVID  FOLSOM,  cause 
their  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  fbriv  davs  after  this  day :  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is   to   make  distribution  to  the 

Sarties  entitled,  of  the  personal  estate  of  the  late  Emmett 
Kennedy,  deceased,  now  in  the  hands  of  the  complainant. 
By  the  Court.  A.  B.  HAGNER,  Jostloe.  &c. 

iVue  copy.    Test :  J.  R.  Young,  Clerk,  Ac, 

13  By  M.  A.  Clancy.Asst.  Clerk. 


This  is  to  Oire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colombia, 
holding  a  Special  Term  for  Orphans'  Court  Business  Letters 
of  Administration  on  the  personal  estate  of  JANE  E. 
GILES,  otherwise  called  JENNIE  E.  GILES,  late  of  the 
District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20lh  day  of  Febroanr 
next:  they  may  otherwise  by  law  be  excluded  m>m  aU 
benefit  ot  the  said  estate. 

Given  under  my  hand  this  20th  day  of  February,  1882. 
FENELON  B.  BROCK, 
13    Geo.  L.  Clark,  Proctor.  26  Atlantic  Bldg. 


This  is  to  Give  Notice 

That  the  subscriber  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Colombia,  holding 
a  Special  Term  for  Orphans'  Court  business,  letters  Testa- 
mentary on  the  personal  estate  of  ANN  JOYCE,  late  of  the 
District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  19th  day  of  March 
next :  thev  may  otherwise  by  law  be  excludeid-  fVom  all 
bcnent  of  the  said  deceased. 

Given  under  my  hand  this  19th  day  of  Mavch,  1892. 
JOSE  IGNACIO  RODRIGUEZ, 
13    No.  4891.    Ad.  Doc.  17.  2  Lafayette  Square. 


This  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  ha* 
obtained  fVom  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  Special  Term  for  Orphans'  Court  busi- 
ness. Letters  of  Administration  on  the  personal  estate  of 
ELIZABETH  SMEDLEY  BERRY.  late  of  theDistrict  of 
Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  March 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  March,  1892. 
JAMES  J.  CAMPJBELL. 
18*  Randall  Hagner,  Proctor.      926  New  York  Ave.,  n.  w. 
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This  is  to  GiT«  Notioe 

Th»t  the  subscriber,  of  the  District  of  Colnmbia,  has  ob- 
tained from  the  Sopreme  Court  of  the  District  of  Colombia, 
holding  a  Special  Term  for  Orphans'  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  MARY 
JANE  BOH8,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  21st  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  fh>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  21st  day  of  March,  1892. 


18   J.  H.  Adriaans,  Proctor. 


RVING  GIBSON. 
710  l&th  St.,  n.  e. 


This  is  to  Giye  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  Business.  Letters 
Testamenttiry  on  the  personal  estate  of  CAROLINE  C. 
ACKER,  late  of  the  District  of  Columbia,  deceased. 

All  parsons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there* 
of,  to  the  subscriber,  on  or  before  the  2l8t  day  of  March 
next:  they  mav  otherwise  bylaw  be  excluded  flrom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  2l8t  day  of  March.  1892. 
WALTER  H.  ACKER, 
18  1006  F  St.,  n.  w. 


XHXRD    IM8HRXIOK. 


Thig  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fh>m  the  Supreme  Court  of  the  District  of  Columbia, 


All  persons  having  claims  against  Uie  said  deceased  are 
hereby  warned  to  euibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  February 
next:  they  may  otherwise  by  law  be  excluded  flrom  all 
benefit  ofthe  said  estate. 

Given  under  my  hand  this  27th  day  of  February,  1892. 
JOHN  P.  KELLY. 
12    Albert  Sillers,  Proctor. 81^  Street,  n.  w^ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  18th,  1892. 

In  the  case  of  Robert  H.  G.  Dyson,  Executor  of  TOBIAS 
C.  JOHNSON,  deceased,  the  Executor  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  15th  day 
of  April,  A.  D.  1892,  at  one  o'clock  p.  m..  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Executor  will  take  the  benefit  of 
the  law  against  them.  * 

ProvidMt  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Beporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
12    No.  4285.    Admn.  Doc.  16.         Chas.  U.  Cragin,  Proctor. 

~lirTHE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

Blaroh  18th,  1802. 

In  the  case  of  John  F.  Cook,  Executor  of  ISAAC  LANDICf 
deceased,  the  EfXecutor  afore«aid  has,  with  the  approval  o 
the  Court,  appointed  Friday,  the  15tn  day  of  April,  A.  D- 
1892,  at  one  oxlock  p.  m.,  for  making  payment  and  distri- 
bution under  the  Court's  direction  and  control ;  when  and 
where  all  creditors  and  persons  entitled  to  distributive 
shares  (or  legacies)  or  a  residue,  are  hereby  notified  to 
attend  in  person  or  bv  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Executor  will  take  the  oeneflt  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day* 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
12   No.  4172.    Admn.  Doc.  le.       Calderon  Carlisle,  Proctor. 


Cegol  Notices 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

March  18th,  1802. 

In  the  case  of  The  Washington  Loan  &  Trust  Co..  Ad- 
ministrator of  ANDREW  MoCALLUM,  deceased,  the  Ad- 
minis*  rator  aforesaid  has,  with  the  approval  of  the  court, 
appointed  Friday,  the  15th  day  of  April.  A.  D.  1892,  at  1 
oxlock  p.  m.,  for  making  payment  and  oistribation  under 
the  Courtis  direction  and  control:  when  and  where  all 
creditors  and  persons  entitled  to  dlstribative  shares  (or  leg- 
acies) or  a  residue,  are  hereby  notified  to  attend  in  person 
or  by  agent  or  attorney  duly  authorized,  with  their  claims 
against  the  estate  properly  voached ,  otherwise  the  Admin- 
istrator will  take  the  benefit  ofthe  law  against  them. 

Provided  a  copy  of  this  order  be  pubUshed  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and  Eve- 
ning Star  previous  to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
12    No.  4388.    Admn.  Doc.  16.  John  B.  Lamer,  Proctor 

This  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Buainess,Letters 
Testamentary  on  the  personal  estate  of  MARGARETHA 
VOLK,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  March, 
next;  thev  may  otherwiap  by  law  be  excluded  ftx>m  all 
benefit  ofthe  said  estate. 

Given  under  my  hand  this  11th  day  of  March,  1892. 
GEO.  C.  WALKER, 
12    Julius  A.  Maedel,  Proctor.  514  12th  St.  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  21st  day  of  Blarch,  1892. 
Mary  L.Davis    ) 

vs.  V  No.  18,604.    Eq.  Docket  38. 

Samuel  A.  Davis.  I 

On  motion  of  the  plaintiff,  by  Mr.  C.  Maurice  Smith,  her 
solicitor,  it  is  ordered  that  the  defendant,  cause  his  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule- 
day  occnrring  forty  days  after  this  day;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  or  defkult. 

The  object  of  this  suit  is  for  a  divorce  a  vinculo  matH- 
moniL  on  the  ground  of  desertion  and  abandonment  for 
more  than  two  years  before  the  filing  of  the  bill. 

By  the  Court.  A.  B.  HAGNER,  Justice,  &c. 

True  copy.    Test :  J.  R.  Toung,  Clerk,  &c. 

12  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  18th,  1892. 

In  the  matter  of  the  Estate  of  HENRT  R.  CRONIE,  late 
of  the  Dibtrict  of  Columbia,  deceased. 

Application  for  the  Prabate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  estate  of  the 
said  deceased,  has  this  day  been  made  by  Mary  J.  Cronie. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  15th  day  of  April  next,  at  1  o*clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  ofthe  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter 
and  Evening  Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
12    No.  4885.    Ad.  Doc.  17. 

this  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ftom  the  Supreme  Court  ofthe  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  c.  t.  a.  on  the  personal  estate  of  MAR- 
GARET L.  HULSE,  late  of  the  District  of  Columbia,  de- 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  March 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  March.  1892. 

D.  WEBSTER  PRENTISS, 
12   D.  O'C.  Callaghan,  Proctor.  1101  Uth  St.,  n.  w. 
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This  is  to  GiT6  Notioe 

That  the  subscriber,  of  the  District  of  Ck>lambia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Ck>lambia, 
holdlnf?  a  Special  T^rm  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  SAMUEL 
THOMPSON,  late  of  the  District  of  Columbia.deceawd. 

All  persons  havinR  claims  against  the  sala  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  I5th  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  fh>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  March,  1892. 

JOHN  A.  BARTHBL. 
12   John  A.  Barthel.  Proctor.  221  4>^  St..  n.  w. 


This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  firom  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
business.  Letters  Testamentary  on  the  personal  estate 
of  WILLIAM  MERCER,  late  of  the  District  of  Colum- 
bia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  ttom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  March,  1892. 
REBECCA  D.  MERCER, 
Care  of  J.  THOMAS  SOTHORON, 
12    J.  Thos.  Sothoron,  Proctor.  412  5th  St.  n.  w. 


Tliis  is  to  GiTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob 
tained  f^om  the  Hupreme  Court  of  the  District  of  Columbia 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  MARGARET 
C.  BARBER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  19th  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  ft>om  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  I9th  day  of  March,  1892. 
JOHN  A.  BARBER, 
12    Wm^.  Dunlop.  Proctor.  8241  N  St.  n.  w.  _ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA," 
Holding  a  Special  Term  for  Orphans'  Court  Business. 
March  28rd,  1892. 

In  the  matter  of  the  estate  of  ELIZABETH  THWAITES, 
late  of  the  District  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate 
of  tne  said  deceased,  has  this  day  been  made  by  George 
Thwaites,  husband  surviving,  who  prays  that  said  Letters 
may  be  granted  to  the  Washington  Loan  &  Trust  Co. 

All  persons  interested  are  here^y  notified  to  appear  in  this 
Court  on  Friday,  the  15th  day  of  April  next,  at  one  o'clock 
p.  m.,  to  show  cause  why  Letten  of  Administration  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washikoton  Law  Reporter 
and  Evening  Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  H  AONER.  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
32    No.  48S2.    Admn.  Doc.  17.  John  B.  Larner,  Proctor. 

IN  THE  SUPREME  COURT~OF  THEDISTRICT  OF  COLUMBIA^" 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  18th  189*2. 

In  the  matter  of  the  Estote  of  FEARNLEIGH  LEWIS 
MONTAGUE,  otherwise  known  as  ALMA  WOODLEIGH, 
late  of  this  District  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  of  Adminbtration  on  the  Estate  of 
the  said  deceased,  has  this  day  been  made  by  William  H. 
Veerhoff,  a  creditor. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  15th  day  of  April,  next,  at  1 
o'clock  p.  m..  to  show  cause  why  Letters  of  Administration 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A .  B.  H AGNEB,  Justice. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
12    No.  4878.    Id.  Doc.  17. 


legal  Noticeo. 


Tliis  is  to  eire  Notice 

That  the  subscriber,  of  the  District  of  Colombia,  has 
obtained  fh>m  the  Supreme  Oonii  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans*  Coori 
business.  Letters  of  Administration  on  the  personal  estate 
of  CHARLES  F.  MOSBBY,  late  of  the  District  of  Oolmnbla, 
deceased 

All  peraons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  voucheis  th6re> 
of,  to  the  subscriber,  on  or  before  the  16th  day  of  Mardi 
next:  they  may  otherwise  by  law  be  ezchidM  ttom  all 
benefit  of  the  stud  estate. 

Given  under  my  hand  this  16th  day  of  Maroh,  1888. 

her 
MART  8.  H  NASH, 
noUurk 
12    Gordon  A  Gordon,  Proctors.         2718  Dumbarton  ave. 


Tilis  is  to  eiye  Notioe 

That  the  subscriber  of  the  District  of  Odnmbia,  has  ob- 
tained ftrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  busineas,Xetl«rs 
Testamentary  on  the  personal  estate  of  GEORGE  W. 
KNOX,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  BCaroh,  1892. 
WILLIAM  8.  KNOX. 
12   J.  J.  DarUngton,  Proctor.  MlBBt.,  n.w. 

Tliis  is  to  Gire  Notioe 

That  the  subscriber,  of  Washington  Oity  hath  ob- 
tained Arom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  JOHN  COX, 
late  of  Portsmouth,  Virginia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  dsy  of  October, 
1892.  next :  they  mav  otherwise  by  law  be  excluded  from  all 
benefit  of  the  ssad  estate. 

Given  under  my  hand  this  21st  day  of  March,  1882. 
REESE  H.  VOOBHBES, 
12    S.  P.  Knut,  Proctor.  1406  G  St.,  n.  #. 

No.  4612.    Ad.  Doc.  17. 

Tliis  is  to  GiTO  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphan*s  Court  business. 
Letters  Testamentary  on  the  perynal  estate  of  EDWARD 
TEMPLE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  21st  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  flrom  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  2l8t  day  of  March,  1892. 
MARY  J.  G.  TEMPLE, 
MAHLON  ASHFORD. 
12    John  Ridout,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
March  18th,  1892. 

In  the  case  of  Thomas  H.  Tolson,  Administrator  of 
FRANCIS  A.  TOLSON,  deceased,  the  Administrator  afore- 
said has,  with  the  approval  of  the  court,  appointed  Friday, 
the  15th  day  of  April,  A.  D.  1892,  at  11  oxlock  a.  m.,  for 
making  payment  and  distribution  under  the  court*s  direc- 
tion and  control ;  when  and  where  all  creditors  and  persons 
entitled  to  distributive  shares  (or  legacies)  or  a  residue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorized,  with  their  claims  against  the  estate  prop- 
erly vouched :  otherwise  the  Administrator  will  take  the 
benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day.  

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Odnmbla. 
12   No.  4167.    Admr.  Docket  16.     Randall  Hagner.  Prootor. 
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WASHMTON,  D.  C,     -    -    -     -    APRIL  14, 1892 

'Writ  of  Error   to  State  Oourte. 


The  25tb  KSection  of  the  Judiciary  Act  of 
September  24,  1789,  1  Stat.,  85  ;  Kev.  Stat. 
U.  8.,  Sec.  709,  provides  for  writ  of  error 
to  remove  final  judgQieut^  or  decrees  to  the 
Supreme  Court  of  the  United  States,  from 
the  biffhest  court  of  a  State,  in  which  a  de- 
cision in  the  suit  can  be  had. 

In  case  of  Olney  v.  Arnold,  3  DalL,  308, 
318,  the  Supreme  Court  of  the  United 
States  rendered  a  decisipn,  in  August, 
1790,  construing  this  section  of  the  Judici- 
ary Act.  And  from  that  time  to  the  present 
the  section  has  been  so  frequently  con- 
sidered and  passed  upon  by  the  Supreme 
Court  that  it  would  seem  as,  if  ev(?ry  ques- 
tion that  could  possibly  arise  under  it  had 
been  decided. 

In  the  case  of  Armstrong  v.  Treiusurer  of 
Athens  Co.,  16  Peters,  281,  decided  in  Jan- 
uary 1842,  there  is  a  clear  statement  lus  to 
what  mustappeiir  upon  the  record  in  order 
to  confer  Jurisdiction  upon  the  Supreme 
(\)urt  of  the  United  States.  We  (piote  from 
page  285  as  follows  : 

•'In  order  to  give  this  court  jurisdiction 
under  the  25th  Section  of  the  Act  of  1789, 
it  must  appear  on  the  record  itself  to  be 
one  of  the  cases  enumerated  in  that  section 
and  notliing  out  of  tlie  record  certified  to 
this  court  can  be  taken  into  consideration. 

^'This  must  be  shown:  Fii'st.  Either  by 
expresf^  averment  or  by  necessary  intend- 
ment in  the  pleadings  in  the  case. 


''Or,  secondly,  by  the  direction  given  by 
the  court,  and  stated  in  the  exception. 

**  Or,  thirdly,  when  the  proceeding  is  ac- 
cording to  the  law  of  Louisiana,  by  the 
statement  of  facts,  and  of  the  decision,  as 
usually  made  in  such  eases  by  the  court. 

''  Or,  fourthly,  it  must  be  entered  on  the 
record  of  the  proceedings  in  the  appellate 
Court,  in  cases  where  the  record  shows  that 
such  a  point  may  have  arisen  and  been  de- 
cided, that  it  was  in  fact  raised  and  decided; 
and  this  entry  must  appear  to  have  been 
made  by  the  order  of  the  court,  or  by  the 
presiding  judge  by  oi*der  of  the  court,  and 
certified  by  the  clerk,  as  a  part  of  the  record 
in  the  State  court. 

**Or,  fifthly,  in  proceedings  in  equity,  it 
must  be  stated  in  the  body  of  the  final  de- 
cree of  the. State  court  from  which  the  ap^ 
peal  is  taken  to  this  court. 

'*  Or,  sixthly,  it  must  appear  from  the 
record  that  the  question  was  necessarily  in- 
volved in  the  decision  ;  and  that  the  Stat© 
court  could  not  have  given  the  judgment  or 
decree,  which  they  passed,  without  decid- 
ing it." 

In  Murdock  v.  City  of  Memphis,  20  Wall., 
590,  decided  in  1874,  Mr.  Justice  JVIiller, 
in  delivering  the  opinion  of  the  court  (page 
617)  said  : 

''  The  result  of  this  reasoning  is  that  the 
twenty-fifth  section  of  the  Act  of  1789  is 
technically  repealed,  and  that  the  sec-, 
ond  section  of  the  Act  of  1867  has  taken 
its  place.  What  of  the  statute  of  1789  is 
embraced  in  that  of  1867  is,  of  course,  the 
law  now,  and  has  been  ever  since  it  was 
first  made  so.  What  is  changed  or  modi- 
fied is  the  law  as  thus  changed  or  modified. 
That  which  is  omitted  ceased  to  have  any 
etfect  from  the  day  that  the  substituted  stat- 
ute was  approved." 

The  Act  of  February  5,  1867,  is  found  in 
14  Stat.,  page  385.  Section  709  of  the  Re- 
vised Statutes  of  the  United  States  is  the 
same  ;us  section  2  of  the  Act  of  February  5, 
1867,  as  amended  by  '*An  acfc  to  correct 
errors  and  to  supply  omissions  in  the  Re- 
vised Statutes  of  the  United  States,"  ap- 
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proved  February  18,  1875.  The  amend- 
menta  embraced  in  section  709  are  on  page 
318  of  18  Statutes  at  Large. 

•  .««^« 

Suprene  Court  of  the  United  States. 


Oooidad  Maioh  28, 1892. 

Oscar  Rice,  plaintiff  in  error,  v.  Jane 
Sanger,  administratrix.  In  error  to  the 
Supreme  Court  of  the  State  of  Kansas. 

The  Chief  Justice  :  This  was  an  actioh 
commenced  by  one  Rice  against  Sanger  et 
al.  in  the  District  Court  of  Bourbon  County, 
Kansas,  wherein  judgment  was  rendered 
February  27,  1888,  in  favor  of  plaintiff. 
The  cause  was  thereupon  taken  by  the 
defendants  to  the  Supreme  Court  of  that 
State,  the  judgment  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  the  views  of  the  court  as  ex- 
pressed in  its  written  opinion.  To  review 
this  judgment,  a  writ  of  error  from  this 
court  was  allowed,  but  after  that  the  case 
went  back  to  the  State  district  court  in  ac- 
cordance with  the  mandate  of  the  Supreme 
Court,  and  was  subsequently  tried  therein. 

The  judgment  attempted  to  be  brought 
here  was  not  a  final  judgment,  and  the  writ 
of  error  is  dismissed. 


Decided  April  4, 1892. 

Red  River  Cattle  Co.  v.  Alfred  Sully.  In 
error  to  the  Circuit  Court  of  the  United 
States  for  the  !N^orthern  District  of  Texas. 

The  only  errors  assigned  which  might  call 
for  consideration  depend  upon  the  terms 
and  the  construction  of  a  contract  which 
does  not  appear  in  the  record. 

The  judgment  is  therefore  affirmed. 

The  Stateof  Missouri  ex  rel.,  etc.,  v.  Harris 
et  al.  In  error  to  the  Supreme  Court  of  the 
State  of  Missouri. 

The  writ  of  error  is  dismissed  because  no 
Federal  question  is  involved,  upon  the  au- 
thority, among  other  cases,  of  Railroad  Co. 
V.  Rock,  4  Wall.,  177,  181 5  Lehigh  Water 
Co.  V.  Easton,  121  U.  S.,  388 ;  K.  O.  Water 


Works  Co.  V.   Louisiana  Sugar  Refining 
Co.,  125   U.  S.,  30;    and  Railroad  Co.  v. 
Todd  Co.,  142  U.  8.,  282. 
Writ  of  error  dismissed. 
■  <•» « 

Hnpreme  Court  of  the  District  of  Columbia. 

In  General  Tbrm. 

WILLIAM  F.   MORROW  ET  AL. 

V. 
EUGENE  C.    EDWARDS  ET  AL. 

1.  The  Supreme  Ck>iirt  of  the  District  of  Columbia,  sittiDs  in 

equity,  has  no  power  to  dissolve  a  oprporation,  or  to 
vacate  its  certificate  of  Incorporation. 

2.  The  Attorney  General  of  the  United  States  can,  by  proper 

proceedings,  inquire  Into  the  legality  of  the  ihcorpora- 
tion^  where  the  acts  are  said  to  be  such  as  to  forfeit  the 
right  to  a  continuation  of  the  charter,  or  where  Uie 
charter  is  procured  by  flraud. 
8.  Under  the  Statute,  no  certificate  of  incorporation  should 
be  recorded  by  the  Recorder  of  Deeds,  which  adopts  the 
same  name  that  belongs  to  a  corporation  whose  certifi- 
cate has  been  previously  recorded.  If  such  second  cer- 
tificate is  recorded,  it  is  void  because  in  contraveniion 
of  the  Statute. 

In  Equity.    No.  12,504.    Decided  March  28, 1892. 

Thomas  M.  Fields,  for  complainant. 

M;essr8.  A.  H.  Bell  and  H.  E.  Davis 
for  respondents. 

The  Chief  Justice  delivered  the  opin- 
ion of  the  Court. 

This  is  a  suit  in  equity  by  William  F. 
Morrow  and  thirty-four  other  persons 
against  Eugene  C.  Edwards  and  three  others 
as  the  incorporators  of  the  Corcoi'an  Cadet 
XlJorps. 

The  first  clause  of  the  bill  alleges  that 
the  complainants  are  citzens  of  the  United 
States,  residents  of  the  District  and  that 
they  sue  in  their  own  right. 

Second.  That  respondents  are  citizens  of 
the  United  States,  residents  of  the  District 
of  Columbia  and  are  sued  in  their  own 
right  and  as  incorporators  of  the  Corcoran 
Cadet  Corps. 

The  bill  alleges  that  on  February  22, 
1883,  a  voluntary  association  known  as  the 
Corcoran  Cadet  Corps  was  formed  by  some 
of  the  complainants  and  respondents  and 
others.  That  on  May  9,  1890,  it  was  com- 
posed of  complainants  and  respondents  who 
represented,  exclusive  of  the  defendant  Ed- 
wards, the  whole  membership.  That  in 
the  year  1883  the  association  adopted  by- 
laws and  rules  of  order,  and  that  it  revised 
the  same  in  1887;  that  Article  XV  gives 
power  to  expel  any  member  by  a  two-thirds 
vote  of  members  present;  that  prior  to  May  5, 
1890,  respondent  Edwards  was  elected  cap- 
tain of  said  corps,  and  entered  upon  the 
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I>erformaQce  of  his  daties.  Because  of  his 
disagreeable  and  unmanly  conduct  he  waa 
requested  to  resign  ;  he  refused  to  do  so, 
and  was,  on  May  5,  1890,  expelled  fi-om  the 
corps  by  a  vote  of  twenty  to  five,  there  being  i 
but  few  more  than  twenty-five  men  present,  j 
and  the  remainder  not  voting;  that  on  May 
9, 1890,  a  meeting  was  held  at  which  it  was  j 
unanimously  decided  to  incorporate  the 
corps  with  complainants,  GariHer,  Hinsch,  i 
and  several  others  as  incorporaix)rs,  and! 
that  a  certificate  wtis  prepared  and  executed 
to  be  recorded  the  morning  of  the  next  day. 
That  respondents  Mcintosh  and  Edwards' 
were  present;  Meyer  and  VoUten  were  not. 
Mcintosh  remained  in  the  room  thoughout, 
but  Edwards  left,  went  to  a  window  and 
there  listened  to  the  proceedings.  Mcin- 
tosh, Meyer  and  Vollten  at  this  time  were 
members  in  good  standing  ;  that  on  going 
to  the  Recorder  of  Deeds  for  said  District 
about  10  o'clock  a.  m.  of  May  10,  1890, 
complainants  found  that  at  9.45  a.  m.  a 
certificate  had  been  filed  by  the  respond- 
endents  incorporating  themselves  as  the 
Corcoran  Cadet  Corps.  The  respondents 
Meyer,  Vollton  and  Mcintosh  were  invei- 
gled by  Edwards  into  executing  said  cer- 
tificate ;  that  these  acts  of  respondents  were 
intended  to  defeat  the  unanimous  resolution 
of  the  corps,  and  to  perpetrate  a  fraud  on 
complainants  and  the  public;  that  after- 
wards respondents  elected  officers  to  con- 
duct the  affaii*s  of  the  corporation,  but  in 
doing  so  ignored  complainants,  giving  them 
no  notice  of  meetings,  nor  in  any  manner 
i*ecognizing  the  complainants  as  their  asso- 
ciates or  as  entitled  to  the  privileges  by  said 
act  of  incorporation  conferred ;  that  said 
act.  of  incorporation  was  recorded  in  the 
**  acts  of  incorporation'-  in  the  office  of  the 
Recorder  of  Deeds  for  said  District,  and 
the  complainants  said  certificate  was  rec- 
orded in  the  same  volume  ;  that  said  corps 
owns  i)ersonal  property,  consisting  of  uni- 
forms, desks,  carpet,  tables,  chairs,  lockers, 
piano,  etc.,  of  the  value  of  about  f3,000,  all 
of  which,  except  uniforms,  are  in  possession 
of  said  Edwards,  who  has  them  locked  up 
in  the  armory,  and  who  refuses  to  admit 
complainants  or  to  give  them  passession  of 
their  property. 

The  complainant:^  piay,  first  for  process; 
second  that  respondents  certificate  of  incor- 
poration be  decreed  to  be  for  the  equal 
benefit  and  advantage  of  complainants;  that 
they  be  decreed  membei*s  thereof  in  good 
standing,  entitled  to  equal  rights  of  mem- 
bership   therein  with  respondents;   third. 


that  a  receiver  may  be  appointed  to  take 
charge  of  said  personal  property;  that 
Edwards  be  ordered  to  deliver  up  the  same 
to  such  receiver,  to  be  held  under  direction 
of  the  court ;  and,  fourth,  for  other  and 
furtker  relief,  etc. 

In  the  view  that  we  h^e  taken  of  this 
case  it  is  hardly  necessary  to  recite  the  an* 
swer  which  is  quite  lengthy;  nor  to  refer  to 
any  great  extent  to  the  testimony  which  is 
voluminous.  We  are  of  the  opinion  that 
this  bill  is  insufficient  to  authorize  the 
court  to  gi'ant  relief  with  reference  to  the 
grievances  which  the  complainants  have  set 
forth  in  their  bill.  The  decree  of  the  court 
below  was  of  such  a  character  as  the  court 
possibly,  under  a  proi)er  bill,  might  be  au- 
thorized by  the  testimony  in  the  case  to 
render.  We  do  not  dispute  that,  but  we 
think  the  attention  of  the  court  was  never 
called  to  the  absence  of  certain  averments 
in  the  bill  necessary  to  authorize  it  to  grant 
the  decree  which  it  rendered.  That  decree 
held  the  act  of  the  defendants  in  obtain- 
ing a  certificate  of  incorporation  to  be 
fraudulent  and  void ;  and,  secondly,  it  was 
held  that  the  act  of  incorporation  on  the 
part  of  the  complainants  was  a  valid  and 
legal  proceeding  and  had  the  effect  to  create 
a  corporation  by  the  name  of  the  Corcoran 
Cadet  Corps,  of  which  the  complainants 
were  incorporatora  and  members. 

To  this  there  are  two  objections.  First, 
this  court  has  no  power  to  dissolve  a 
corporation.  The  sovereign  power  only 
can  do  that.  The  Attorney-Creneral  of  the 
United  States  can  by  proper  proceedings 
inquire  into  the  l^ality  of  the  incorpora* 
tion,  where  the  acts  are  said  to  be  such  as 
to  forfeit  the  right  to  a  continuation  of  the 
charter,  or  where  the  charter  is  procured  by 
fraud  ;  but  this  court,  sitting  as  a  court  of 
equity,  has  no  such  power.  J^condly,  there 
is  a  provision  in  th^  statutes  relating  to  the 
organization  of  corporations  in  the  District 
of  Columbia,  to  the  effect  that  no  certificate 
of  incorporation  shall  be  recorded  by  the 
Eecorder  of  Deeds  which  adopts  the  same 
name  that  belongs  to  a  corporation  pre- 
viously incorporated.  Therefore  the  act  of 
the  complainant's  in  filing  their  certificate 
of  corporation  after  a  certificate  had  been 
filed  by  respondents  assuming  the  same 
corporate  name  was  void  because  in  direct 
contravention  of  the  provisions  of  the  stat- 
ute. Again,  in  order  to  obtain  relief  as  to 
the  property  set  forth  in  the  bill,  the  cor- 
poration in  whose  possession  it  is  alleged  to 
be  should  be  made  a  party  defendant.    The 
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special  prayer  of  complainants  is  that  they 
be  decreed  members  ol  the  corporation  pro- 
cured by  the  respondents  in  good  standing 
with  equal  rights  with  the  respondents. 
This  court  has  no  power  to  grant  such  a 
prayer.  There  is  also  a  prayer  for  a  re- 
ceiver and  that  Edwards  may  be  compelled 
to  deliver  to  hfin  the  property  to  which 
complainants  claim  title,  but  there  is  no 
prayer  for  an  adjudication  of  the  title  to  the 
personal  property.  There  is  a  great  deal  in 
this  record  about  the  organization  of  a  mili- 
tary company.  The  Corcoran  Cadet  ('or pa 
resolved  to  become  Company  A  of  the  Na- 
tional Guard,  and  they  voluntarily  enlisted, 
each  individually,  in  the  National  Guard, 
becoming  Company  A,  and  the  question  as 
to  whether  or  not  the  rights  and  property 
in  relation  to  this  voluntary  association  did 
not  become  merged  into  Company  A  of  the 
National  Guard  was  much  discussed  by 
counsel;  but  it  is  not  necessary  for  us  to  dis- 
cuss it  at  this  time. 

The  order  in  the  case  will  be,  under  the 
circumstances,  that  the  decree  below  be  set 
aside,  and,  inasmuch  as  the  complainants 
by  amendment  may  be  able  to  present  a 
proper  bill,  the  cause  will  be  remanded 
With  leave  to  complainants  to  amend  as 
they  may  be  advised. 

Supreme  Court  of  the  United  States. 

F.   W.  SHARON    AND  F.   G.    NEWLANDS, 
Trustees,  Appellants, 

V. 

J,  RANDOLPH  TUCKER  ET  AL. 

1.  Where  a  part;  of  square  numbered  151  in  thecity  of  Wash- 

ington was  held  by  open,  visible,  continuous  and  exclus- 
ive adverse  possession  for  more  than  twenty  years,  to 
wit,  from  the  year  1841  to  the  commencement  of  this 
suit,  with  a  claim  of  ownership  under  a  tax-title  deed, 
the  party  in  possession  can  stand  on  hi?  adverse  posses- 
sion as  fhlly  as  if  he  had  always  held  the  undisputed 
title  of  record.    Statute  21  James  I,  Ch.  16. 

2.  This  is  not  a  bill  of  peace,  nor  an  ordinary  bill  quia  timet, 

but  it  is  a  suit  to  establish  the  title  of  the  complainants 
as  matter  of  record;  and  the  court  of  equity  has  jurisdic- 
tion of  the  suit  for  that  purpose,  although  the  complain- 
ants are  not  in  actual  possession  of  the  property— there 
being  no  controversy  as  to  their  title. 

Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  is  a  suit  in  equity  to  establish,  as  matter 
of  record,  the  title  of  the  complainants  to  cer- 
tain real  property  in  the  city  of  Washington, 
constituting  a  part  of  square  numbered  one 
hundred  and  fifty-one,  and  to  enjoin  the  defend- 
ants from  asserting  title  to  the  same  premises  as 
heirs  of  the  former  owner. 


The  facts  which  give  rise  to  it,  briefly  stated, 
are  as  follows :  In  1828,  Thomas  Tudor  Tucker 
died  seized  of  the  premises  in  controversy.  He 
had,  at  one  time,  held  the  office  of  Treasurer  of 
the  United  States,  and  resided  in  Washing^n, 
but  at  the  time  of  his  death  he  was  a  resident  of 
South  Carolina.  The  property  did  not  pass 
under  his  will  but  descended  to  his  heirs-at-law. 
It  does  not  appear  that  after  his  death  any  of 
the  heirs  took  possession  of  the  property  or  as- 
sumed to  exercise  any  control  over  it.  In  1837 
the  square  was  sold  for  delinquent  taxes,  as- 
sessed by  the  city  against  **  the  heirs  of  Thomas 
T.  Tucker,"  and  was  purchased  by  Joseph  Ab- 
bott, then  a  resident  of  the  city.  The  taxes 
amounted  to  J38.76,  and  the  sum  bid  by  the  pur- 
chaser was  |260.  In  1840  a  tax  deed,  in  con- 
formity with  the  sale,  was  made  to  Abbott 
purporting  to  convey  to  him  a  complete  title  to 
the  square,  It  is  admitted  that  the  deed  was 
invalid  for  want  of  some  of  the  essential  pre- 
liminaries in  assessing  the  property  and  in  ad- 
vertising it  for  sale.  It  does  not  appear,  how- 
ever, that  the  purchaser  had  any  knowledge  of 
this  invalidity.  Early  in  the  following  year, 
1841,  he  took  possession  of  the  square  and  en- 
closed it  with  a  boArd  fence  and  a  ditch  with  a 
hedge  planted  on  one  side  of  it.  It  was  a  sub- 
stantial enclosure,  sufficient  to  turn  stock  and 
keep  them  away.  He  was  a  stable  keeper,  and, 
in  connection  with  this  business,  cultivated  the 
ground  and  raised  corps  upon  it  in  1841.  From 
the  time  he  took  possession  until  1854  the  square 
was  enclosed  and  each  season  it  was  cultivated. 
In  1854  he  leased  the  square  to  one  Becket  for 
the  period  of  ten  years  at  a  yearly  rent  of  flOO. 
Becket  took  possession  under  his  lease  and  kept 
the  ground  substantially  enclosed,  and  he  occu- 
pied and  cultivated  it  from  that  time  up  to  1862. 
In  the  fall  of  that  year  soldiers  of  the  United 
States,  returning  from  the  campaign  in  Vir- 
ginia, were  encamped  upon  the  square,  and,  as 
it  appears,  they  committed  such  depredations 
upon  the  fence,  buildings,  and  crops  that  the 
lessee  was  obliged  to  abandon  its  cultivation. 
Abbott  died  in  April,  1861,  and,  by  his  will,  de- 
vised the  square  to  his  widow.  In  August,  1863, 
she  sold  and  conveyed  it  to  one  Perry,  and  he 
kept  a  man  in  charge  of  the  same,  who  lived  in 
a  small  building  which  Becket  had  built  and 
occupied  during  his  lease  of  the  premises  under 
Abbott.  In  1868,  Perry  sold  the  entire  square 
to  Henry  A.  Willard  for  the  consideration  of 
$17,600.  He  divided  the  square  into  small  lots 
for  buildings  for  residences,  and  upon  one  side 
of  the  square,  fronting  on  T  street,  erected 
twelve  substantial  dwelling-house,  which  have 
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I 
been  since  occupied  up  to  the  commencement 
of  this  suit. 

In  1872,  Willard  sold  and  conveyed  a  portion 
of  the  square,  the  premises  in  controversy  to 
J.  M.  Latta,  trustee,  for  a  valuable  considera- 
tion, and  from  him  the  title  has  passed  by  reg- 
ular conveyances  to  the  complainants  herein. 
Prom  1840  to  1863  the  square  was  chiefly  val- 
uable for  agricultural  purposes,  but  since  then, 
and  especially  of  late  years,  its  only  value  has 
been  for  buildings  as  residences,  and  has  been 
so  regarded  by  its  owners.    From  1840  up  to 
the  present  time  the  taxes  upon  the  property 
have  been  paid  by  Abbott  and  his  successors  in 
interest.    None  of  the  heirs  of  Mr.  Tucker,  nor 
any  one  claiming  under  the  heirs,  has  paid  or 
offered  to  pay  any  taxes  assessed  on  the  prop- 
erty, nor,  since  that  date,  up  to  the  commence- 
ment of  these  suits,  have  any  of  the  defendants 
therein  or  their  predecessors  in  interest  asserted 
any  claim  to  the  property  or  interest  in  it,  or 
attempted  in  any  way  to  interfere  with  its  pos- 
session or  control.    Soon  after  the  sale  to  Perry, 
in  1863,  the  tax  deed  was  passed  upon  by  emi- 
nent counsel  in  the  District,  the  late  Richard  S. 
Coxe  and  James  M.  Carlisle,  and  the  title  by  it 
was  pronounced  by  them  to  be  indisputable.    It 
was  only  a  short  time  before  the  institution  of 
this  suit  that  the  invalidity  of  the  tax  deed  as  a 
source  of  title  was  ascertained.      A  desire  to 
dispose  of  the  property  led  the  complainants  to 
have  an  investigation  made  and  an  abstract  of 
title  obtained.    It  was  then  discovered  that  they 
could  not  obtain  any  abstract  of  title  which  pur- 
chasers would  accept,  in  consequence  of  certain 
defecte  in  the  assessment  of  the  taxes,  under 
which  the  sale  was  made  and  the  deed  to  Abbott 
was  executed.    They  were  consequently  embar- 
rassed and  defeated  in  their  efiforts  to  dispose  of 
the  property.    To  remove  this  embarrassment 
this  suit  was  accordingly  brought  by  the  com- 
plainants to  obtain  a  judicial  determination  of 
the  validity  of  their  title  and  an  injunction 
against  the  defendants  claiming  under  the  pre- 
vious owner. 

There  was  no  substantial  disagreement  be- 
tween the  parties  as  to  the  facts,  but  the  de- 
fendants insisted  and  relied  solely  upon  the 
ground  that  a  court  of  equity  could  afford  no 
relief  to  the  complainants,  because  they  were 
not  at  the  conamencement  of  the  suit  in  actual 
possession  of  the  premises. 

The  court  below,  at  Special  Term,  sustained 
this  view,  and  entered  a  decree  dismissing  the 
bill.  At  General  Term  it  affirmed  that  decree, 
and  to  review  this  last  decree  the  case  is  brought 
here  by  appeal. 


Decided  April  11,  1892. 
Mr.  Justice  Field,  after  stating  the*  case,  de- 
livered the  opinion  of  the  Court : 

The  title  of  the  complainants  is  founded  upon 
the  adverse  possession  of  themselves  and  par- 
ties, through  whom  they  derive  their  interests, 
under  claim  and  color  of  title  for  a  period  ex- 
ceeding the  statutory  time  which  bars  an  action 
for  the  recovery  of  land  within  the  District  of 
Columbia.  The  statute  of  limitation  to  such 
cases  in  force  in  the  District  is  that  of  21  James 
I,  Ch.  16.  That  statute,  passed  for  "  quieting 
of  men's  estates  and  avoiding  of  suits,"  among 
other  things  declared  that  no  person  or  persons 
should  at  any  time  thereafter  make  any  entry 
into  any  lands,  tenements  or  hereditaments  but 
within  twenty  years  next  after  his  or  their  right 
or  title  shall  thereafter  have  first  descended  or 
accrued  to  the  same,  and  that  in  default  thereof 
such  persons  not  entering,  and  their  heirs, 
should  be  utterly  excluded  and  debarred  from 
such  entry  thereafter  to  be  made,  any  former 
law  or  statute  to  the  contrary  notwithstanding. 
Twenty  years  is,  therefore,  the  period  limited 
for  entry  upon  any  lands  within  this  District, 
after  the  claimant's  title  has  accrued.  Aft)er  the 
lapse  of  that  period  there  is  no  right  of  entry 
upon  lands  against  the  party  in  possession,  and 
all  actions  to  enforce  any  such  alleged  right  are 
ban*ed.  Complete  possession,  the  character  of 
which  is  hereafter  stated,  of  real  property  in 
the  District  for  that  period,  with  a  claim  of 
ownership,  operates  therefore  to  give  the  occu- 
pant title  to  the  premises.  No  one  else,  with 
certain  exceptions — as  infants,  married  women^ 
lunatics,  and  persons  imprisoned  or  beyond  the 
seas,  who  may  bring  their  action  within  ten 
years  after  the  expiration  of  their  disability-^ 
can  call  his  title  in  question.  He  can  stand  on 
his  adverse  possession  as  ftilly  as  if  he  had  al^ 
ways  held  the  undisputed  title  of  record. 

The  decisions  of  the  courts  have  determined 
the  character  of  the  possession  which  will  thus 
bar  the  right  of  the  former  owner  to  recover 
real  property.  It  must  be  an  open,  visible,  con- 
tinuous and  exclusive  possession,  with  a  claim 
of  ownership,  such  as  will  notify  parties  seek- 
ing information  upon  the  subject  that  the  prem- 
ises are  not  held  in  subordination  to  any  title 
or  claim  of  others,  but  adversely  to  all  titles 
and  all  claimants.  In  the  present  cases  the  ad- 
verse possession  of  the  grantors  of  the  com- 
plainants suflacient  to  bar  the  right  of  previous 
owners,  is  abundantly  established  within  the 
most  strict  definition  of  that  term. 

The  objection  of  the  defendants  to  the  juris- 
diction of  a  court  of  equity  in  this  case  arises 
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ftom  oonfounding  it  with  a  bill  of  peaoe  and  an 
ordinary  *bill  quia  timetj  to  neither  of  which 
class  does  it  belong,  nor  is  it  governed  by  the 
same  principles.    Bills  of  peace  are  of  two  kinds: 
First,  those  which  are  brought  to  establish  a 
right  claimed  by  the  plaintiff,  but  controverted 
by  numerous  parties  having  distinct  interests 
originating  in  a  common  source.    A  right  of 
fishery  asserted  by  one  party  and  controverted 
by  numerous  riparian  proprietors  on  the  river, 
is  an  instance  given  by  Story  where  such  a  bill 
will  lie.    In  such  cases  a  court  of  equity  will 
interfere  and  bring  all  the  claimants  before  it  in 
one  proceeding  to  avoid  a  multiplicity  of  suits. 
A  separate  action  at  law  with  a  single  claimant 
would  determine  nothing  beyond  the  respective 
rights  of  the  partes  as  against  each  other,  and  such 
a  contest  with  each  claimant  might  lead  to  inter- 
minable litigation.    To  put  at  rest  the  contro- 
versy and  determine  the  extent  of  the  rights  of 
the  claimants  of  distinct  interests  in  a  common 
subject  the  bill  lies,  which  is  thus  essentially 
one  for  ipeace.    Second.  Bills  of  peace  of  the 
other  kind  lie  where  the  right  of  the  plaintiff  to 
real  property  has  been  unsuccessftdly  assailed 
in  different  actions,  and  is  liable  to  Airther  ac- 
tions of  the  same  character,  and  are  brought  to 
put  an  end  to  the  controversy.    "The  equity  of 
the  plaintiff  in  such  cases  arose,"  as  we  said  in 
Holland  v.  OhaUen,  110  U.  S.,  16,  19,  "from  the 
protracted  litigation  for  the  possession  of  the 
proi>erty  which  the  action  of  ejectment  at  com- 
mon law  permitted.    That  action  being  founded 
upon  a  fictitions  demise,  between  fictitious  par- 
ties, a  recovery  in  one  action  constituted  no  bar 
to  another  similar  actjion  or  to  any  number  of 
such  actions.    A  change  in   the   date   of  the 
alleged  demise  was  sufficient  to  support  a  new 
action.    Thus  the  party  in  possession,  though 
suocessftQ  in  every  instance,  might  be  harassed 
and  vexed,  if  not  ruined,  by  a  litigation  con- 
stantly renewed.    To  put  an  end  to  such  litiga- 
tion and  give  repose  to  the  successftil  party, 
courts  of  equity  interfered  and  closed  the  con- 
troversy.   To  entitle  the  plaintiff  to  relief  in 
such  cases  the  concurrence  of  three  particulars 
was  essential:  He  must  have  been  in  possession 
of  the  property,  he  must  have  been  disturbed 
in  its  possession  by  repeated  actions  at  law,  and 
he  must  have  established  his  right  by  successive 
judgments  in  his  favor.    Upon  these  facts  ap- 
pearing, the  court  would  interpose  and  grant 
a  perpetual  injunction  to  quiet  the  possession 
of  the  plaintiff  against  any  frirther  litigation 
from  the  same  source.    It  was  only  in  this  way 
that  adequate  relief  could  be  afforded  against 
vexatious  litigation  and  the  irreparable  mischief 


which  it  entailed.''  Adams  on  Equity,  202; 
Pomeroy's  Equity  Jurisprudence,  J  248 ;  Stai^ 
V.  Starrs,  6  Wall.,  402 ;  Curtis  v.  Sutter,  15  Oal., 
269;  Shepley  v.  Rangeley,  2  Ware,  242;  Devon- 
sher  V.  Newenham,  2  Schoales  &  Lef.,  199.  It 
is  only  where  bills  of  peace  of  thi&kind— more 
commonly  designated  as  bills  to  remove  a  cloud 
on  titie  and  quiet  the  possession  to  real  property- 
are  brought,  that  proof  of  the  complainant's  ac- 
tual possession  is  necessary  to  maintain  the  suit. 
Frost  V.  Spitley,  121  U.  S.,  662,  666. 

There  is  no  controversy  such  as  here  stated  in 
the  present  case.  The  title  of  the  complainants 
is  not  controverted  by  the  defendants,  nor  is  it 
assailed  by  any  actions  for  the  possession  of  the 
property,  and  this  is  not  a  suit  to  put  an  end  to 
any  litigation  of  the  kind.  It  is  a  suit  to  estab- 
lish the  title  of  the  complainants  as  matter  of 
record,  that  is,  by  a  judicial  determination  of 
its  validity,  and  to  enjoin  the  assertion  by  the 
defendants  of  a  title  to  the  same  property  from 
the  former  owners,  which  has  been  lost  by  the 
adverse  possession  of  the  parties  through  whom 
the  complainants  claim.  The  title  by  adverse 
possession,  of  course,  rests  on  the  recollection 
of  witnesses,  and,  by  a  judicial  determination  of 
its  validity  against  any  claim  under  the  former 
owners,  record  evidence  will  be  substituted  in 
its  place.  Embarrassments  in  the  use  of  the 
property  by  the  present  owners  will  be  thus  re- 
moved. Actual  possession  of  the  property  by 
the  complainants  is  not  essential  to  maintain  a 
suit  to  obtain  in  this  way  record  evidence  of 
their  title  to  which  they  can  refer  in  their  efforts 
to  dispose  of  the  property. 

The  difference  between  this  case  and  an  ordi- 
nary bill  quia  timet  is  equally  marked.  A  bill 
quia  timet  is  generally  brought  to  prevent  fh- 
ture  litigation  as  to  property  by  removing  ex- 
isting causes  of  controversy  as  to  its  title. 
There  is  no  controversy  h^re  as  to  the  title  of 
the  complainants.  The  adverse  possession  of 
the  parties  through  whom  they  claim  j^as  com- 
plete, within  the  most  exacting  judicial  defini- 
tion of  the  term.  It  is  now  well  settied  that  by 
adverse  possession  for  the  period  designated  by 
the  statute,  not  only  is  the  remedy  of  the  former 
owner  gone,  but  his  title  has  passed  to  the  occu- 
pant, so  that  the  latter  can'  maintain  ejectment 
for  the  possession  ag;ain8t  such  former  owner 
should  he  intrude  upon  the  premises.  In  sev- 
eral of  the  States  this  doctrine  has  become  a 
positive  rule,  by  their  statutes  of  limitations  de- 
claring that  uninterrupted  possession  for  the 
period  designated  to  bar  an  action  for  the  re- 
covery of  land  shall,  of  itself,  constitute  a  com- 
plete title.  Leffingwell  v.  Warren,  2  Black, 
699;  Campbell  v.  Holt,  116  U.  S.  620,  628. 
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*'As  a  general  dootarine/'  says  Angell  in  his 
treatise  on  limitations,  "it  has  too  long  been 
established  to  be  now  in  the  last  degree  contro- 
verted that  what  the  law  deems  a  perfect  pos- 
session, if  oontinaed  without  interruption  dur- 
ing ihe  whole  period  which  is  prescribed  by  the 
statute  for  the  enforcement  of  the  right  of  entry, 
is  evidence  of  a  fee.  Independently  of  positive 
or  statute  law,  the  possession  supposes  an  ac- 
quiescence in  all  persons  claiming  an  adverse 
interest;  and  upon  this  acquiescence  is  founded 
the  presumption  of  the  existence  of  some  sub- 
stantial reason  (though  perhaps  not  known),  for 
which  the  claim  of  an  adverse  interest  was  for- 
borne. Not  only  every  legal  presumption,  but 
every  consideration  of  public  policy,  requires 
that  this  evidence  of  right  should  be  taken  to 
be  of  very  strong,  if  not  of  conclusive,  force." 

As  the  complainants  have  the  legal  right  to 
the  pren^s^  in  controversy,  and  as  no  parties, 
deriving  title  from  the  former  owner  can  con- 
test that  title  with  them,  there  does  not  seem  to 
be  any  just  reason  why  the  relief  prayed 
should  not  be  granted.  Such  relief  is  among 
the  remedies  often  administered  by  a  court 
of  equity.  It  is  a  part  of  its  ordinary  juris- 
diction to  i>erfbct  and  complete  the  means  by 
which  the  right,  estate,  d^  interest  of  parties, 
that  is,  their  title,  may  be  proved  or  secured,  or 
to  remove  obstacles  which  hinder  its  enjoyment 
Pomeroy's  Equity  Jurisprudence,  Vol.  1,  Sec. 
171.  The  form  of  the  remedy  will  vary  accord- 
ing to  the  particular  circumstances  of  each  case. 
•'It  is  absolutely  impossible,"  says  Pomeroy,  in 
his  treatise  *'  to  enumerate  all  the  special  kinds 
of  relief  which  may  be  granted,  or  to  place  any 
bounds  to  the  power  of  the  courts  in  shaping  the 
relief  in  accordance  with  the  circumstances  of 
psrtlealar  cases.  As  the  nature  and  incid^ats 
of  proprietary  rights  and  interests,  and  of  the 
circumstances  attending  them,  and  of  the  rela- 
tiona  arising  from  them,  are  practically  unlimi- 
ted, so  are  the  kinds  and  forms  of  specific  relief 
applicable  to  these  circumstances  and  relations.' 
In  Bli^t  V.  Banks,  6  T.  B.  Monroe,  192,  a  bill 
was  filed  by  the  complainant  to  supply  the  want 
of  certain  records  or  conveyances,  under  which 
he  claimed  title,  said-  to  have  been  executed 
and  lost.  A  patent  had  been  issued  by  the 
Commonwealth  of  Virginia  for  a  large  amount 
of  property,  which,  by  various  intermediate 
conveyances,  had  become  vested  in  the  com- 
plainant. These  conveyances  had  not  been 
recorded,  and  on  that  ground  the  complainant 
alleged  .that  his  title  was  in  jeopardy  from 
creditors  and  innocent  purchasers;  that  with 
great  diffloulty  any  title  could  be  establishbd  at 


law,  because  the  conveyances  could  not  be  givta 
in  evidence  without  parol  proof;  and  that  some 
of  the  witnesses  were  dead,  and  some  of  the 
original  conveyances  were  lost  and  could  not 
be  found.    His  prayer  was  that  his  title  migiht 
be  rendered  complete  as  a  recorded  title  by  the 
decree  of  the  chancellor.    The  first  question 
made  in  the  case  by  the  defendant  was  as  to  the 
jurisdiction  of  the  court    It  was  contended 
that  such  omissions  in  completing  a  defective 
title  were  generally  the  foult  of  the  grantees, 
and  that  equity  would  not  sustain  a  bill  for  that 
purpose.    But  the  Oourt  of  Appeals  of  Elen- 
tucky  replied  that  it  could  not  doubt  the  pro- 
priety of  the  interference  of  the  chancellor  in 
such  case.    ••Equity,"  said   the  court,   ••will 
frequently  interfere  to  remove  difflcultlee  in 
land  titles,  where  a  party  cannot  proceed  with- 
out difficulty  at  law;  where  the  conveyances 
are  lost,  or  in  the  possession  of  the  opposite 
party,  or  where  the  parties  are  numerous,  and 
the  proof  hard  of  access;  and  in  many  such 
cases  it  will  lighten  the  burden,  and  settle  many 
controversies,  and  bring  into  a  small  scope. 
And  where  the  title  is  purely  legal,  for  such  and 
similar  causes  to  those  we  have  enumerated, 
equity  has  carved  out  a  branch  of  jurisdiction, 
and  a  class  of  bills,  termed  in  the  books  erject- 
ment  bills,  in  which  not  only  the  title  is  made 
clear,  but  the  possession  decreed  also.    No  rea- 
son is  perceived  by  us  why  the  present  case  is 
not  within  the  Eqpirit  of  these  cases.    The  diffi- 
culties in  an  unrecorded  title,  especially  if  it  is 
derived  through  a  long  chain  of  conveyances, 
are  familiar  to  our  courts  in  this  country.    The 
danger  to  which  the  title  is  exposed  from  two 
classes  of  persons,  creditors  and  subsequent 
purchasers,  is  often  great,  and  the  flEUsilities 
afforded  from  a  title  which  can  be  read  in  evi- 
dence without  other  proof  than  the  authentica- 
tion annexed,  are  felt  by  every  one  who  haA  to 
bring  his  title  into  Oourt  for  attack  or  defMise, 
and  the  present  case  will  ftimish  a  good  com- 
ment on  the  propriety  of  the  interference  of  the 
chancellor."    The  court,  therefore,  decreed  the 
relief  prayed.    On  a  petition  for  a  rehearing  it 
reviewed  its  former  opinion,  the  main  point  of 
which  was  the  jurisdiction  of  the  court  of  equity 
over  the  bill,  and  said : 

••  It  is  true  that  bills  to  make  l^al  titles  which 
are  valid  against  all  the  world,  except  two  de« 
scriptions  of  persons,  recorded  titles,  and  thus 
to  protect  them  from  creditors  and  innocent  pur- 
chasers, have  not  been  frequent  But  if  such 
bills  cannot  be  allowed  under  one  state  of  con- 
veyances, it  must  certainly  be  said  that  there  is 
a  defect  of  justice  in  our  country.    A  court  of 
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common  law  can  give  no  relief  in  such  a  case, 
and  if  equity  cannot  do  it  then  is  the  case  a 
hopeless  one.  If,  howeyer,  the  principles  which 
govern  courts  of  equity  are  examined  it  will 
be  found  that  there  are  many  circumstances 
in  this  case,  independent  of  defective  convey- 
ances, which  sustain  the  jurisdiction."  See  also 
Simmons  Greek  Goal  Go.  v.  Doran,  142  U.  S., 
417, 449.       • 

In  Hord  v.  Baugh,  7  Humphreys,  576,  a  bill 
was  filed  by  the  complainant  asking  the  aid  of 
a  court  of  chancery  to  set  up  a  deed  of  bargain 
and  sale,  which  was  lost  or  destroyed  before 
registration,  the  bargainor  having  died  without 
executing  another.  The  chancellor  below  dis- 
missed the  bill  upon  the  ground  that  the  bar- 
gainor, having  once  conveyed  the  land,  had 
parted  with  all  his  interest  therein,  and  that  the 
court  had  no  jurisdiction  of  such  a  case.  But 
the  Supreme  Gourt  of  Tennesee  thought  the 
chancellor  erred,  saying :  ^ 

'*The  loss  of  the  deed  is  a  casualty  seriously 
endangering  the  complainants' s  title,  as  he  can 
maintain  no  action  of  ejectment  without  it.  He 
then  certainly  must  have  a  right  to  ask  the  aid 
of  a  court  of  chancery  in  his  case,  either  by 
haviQg  the  legal  title  vested  in  him  as  against 
the  bargainor  and  his  representatives,  or  by 
having  the  deed  set  up  and  established  as  in  all 
other  cases  of  lost  deeds.  The  complainant 
may  have  his  decree  for  either  or  both  of  these 
remedies." 

In  Montgomery  v.  Kerr,  6  Gold  well,  199,  the 
same  court  sustained  a  bill  and  established  the 
complainant's  title  where  a  deed  of  the  property 
had  been  lost.  The  decree  was  that  the  com- 
plainant was  entitled,  by  virtue  of  and  under 
his  deed,  to  hold  the  premises  in  fee  simple,  and 
that  the  defendant  had  no  right,  title,  or  interest 
therein. 

In  Bohart  v.  Chamberlain,  99  Mo.,  622,  the 
proof  showed  that  a  deed  of  trust  which  had 
been  executed  by  defendant  to  the  plaintiff  had 
been  subsequently  lost  without  being  recorded. 
The  court  on  being  satisfied  of  the  correctness 
of  the  finding  of  the  lower  court  to  this  effect, 
said:  "No  doubt  is  entertained  that  a  court  of 
equity  would  have  jurisdiction  to  afford  the 
relief  prayed  for  in  the  petition.    One  of  the 
most  common  interpositions  of  equity  is  in  the  I 
case  of  lost  deeds  and  instruments.     A  court  of ' 
equity  in  case  of  the  loss  of   an   instrument  | 
which  affects  the  title  or  affords  a  security  will ! 
direct  a  reconveyance  to  be  made,  citing  Stokoe  t 
V.  Robson,  19  Ves.,  386;  1  Story's  Equity  Jur.,  i 
Sees.  81,  84 ;   Lawrence  v.  Lawrence,  42  N.  H., 
109;  1  Mad.  Gh.,  24;  Fonblanque's  ;Bquity,  Gh. 


1,  Sec.  3."  And  the  court  added  that  "  under 
the  authorities  cited  the  lower  court  might  have 
directed  a  re-execution  of  ttie  deed  of  trust ; 
but,  as  its  powers  were  flexible,  it  could  accom- 
plish the  same  object  by  a  declaratory  decree, 
establishing  the  existence  of  the  deed  in  ques- 
tion. 2  Pomeroy's  Eq.,  Sec.  827  ;  Garrett  v. 
Lynch,  45  Ala.,  204;  1  Pomeroy's  Eq;,  Sees.  171, 
429." 

Many  other  authorities  to  the  same  purport 
might  be  cited.  They  are  only  illustrative  of  the 
remedies  afforded  by  courts  of  equity  to  remove 
diflBculties  in  the  way  of  owners  of  property 
using  and  enjoying  it  fully,  when,  from  causes 
beyond  their  control,  such  use  and  enjoyment 
are  obstructed.  The  form  of  relief  will  always 
be  adapted  to  the  obstacles  to  be  removed.  The 
flexibility  of  decrees  of  a  court  of  equity  will 
enable  it  to  meet  every  emergency.  Here  the 
embarrassments  to  the  complainants  in  the  use 
and  enjoyment  of  their  property  are  obvious 
and  insui)erable  except  by  relief  through  that 
court.  No  existing  rights  of  the  defendants 
will  be  impaired  by  granting  what  is  prayed, 
and  the  rights  of  the  complainants  will  be  placed 
in  a  condition  to  be  available.  The  same  prin- 
ciple which  leads  a  court  of  ^quity  upon  proper 
proof  to  establish  by  its  decree  the  existence  of 
a  lost  deed,  and  thus  make  it  a  matter  of  record, 
must  justify  it  upon  like  proof  to  declare  by  its 
decree  the  validity  of  a  title  resting  in  the  recol- 
lection of  witnesses,  and  thus  make  the  evidence 
of  the  title  a  matter  of  record.  It  is,  therefore, 
ordered  that  the  decree  of  the  court  below  be 
reversed,  and  the  cause  remanded  to  .that  court 
with  directions  to  enter  a  decree  declaring  the 
title  of  the  complainants  to  the  premises  de- 
scribed in  their  complaint,  by  adverse  possession 
of  the  parties  through  whom  they  claim,  to  be 
complete,  and  that  the  defendants  be  enjoined 
from  asserting  title  to  the  said  premises  through 
their  former  owner.  Each  party  to  pay  his  own 
coste. 


EDWARD  J.  STELLWAGEN  ET  AL.,  BXEO- 

ITTOR8  OF  Thomas  J.  Fisher,  Deceased,  and 

JESSIE  ADELAIDE  SUNDERLAND,  APP8. 

v. 

J,  RANDOLPH  TUCKER  ET  AL. 

Decided  April  11,  1892. 

Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  facts  of  this  case  are  similar  to  JthoBe  in 
No.  216,  just  decided,  and  the  same  principles 
of  law  control  its  disposition.    A  similar  decree 
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of  reversal  with  directioDS  must  be  entered,  the 
form  of  the  decree  to  be  adapted  to  the  changed 
interest  caused  by  the  death  of  one  of  the  par- 
ties pending  the  suit.     Ordered  accordingly. 

Theatrical  Oostumbs  are  Tools  op  Trade. 
When  Miss  Agnes  Huntington  arrived  at  this 
port  on  i^  steamship  City  of  Paris  on  Decem- 
ber 9,  sbe'brought  with  her  seventeen  packages 
of  costumes,  wigs,  gloves,  shoes,  armor,  etc.,  fo^ 
use  in  the  production  of  "  Captain  Therese." 
The  collector  held  that  they  were  dutiable  at 
|1,400,  as  she  was  not  to  use  all  the  articles  her- 
self. The  case  came  before  Judge  Wallace,  in 
the  United  States  Circuit  Court  on  Friday  last. 
Aflsistant  United  States  Attorney  C.  D.  Baker 


New  York  City  Court. 

General  Term, 

JOHN  CLAFFY 

V. 

EDWARD  8.  FARROW  ET  AL. 

Disputed  Title  to  Note— The  Proper  Way 
TO  Prove  Title. 

Hon.  Robert  A.  Van  Wyck.  P.  J..  Jambs  M.  Fttzsimons,  J., 

Bitting. 

Decided  March,  1892. 

Appeal  ft*om  judgment  entered  on  verdict 
directed  by  the  court  against  defendant  Farrow. 
Mr.  Justice  Van  Wyck  delivered  the  opinion 


argued  that,  as  Miss  Hunting^n  had  brought  *  Qf  ^q  court. 

most  of  these  things  for  other  persons  to  wear,  \  q\^[Q  action  is  upon  a  promissory  note,  made 
they  could  not  be  classed  as  her  tools  of  trade.  \  ^y  the  defendant  Worth  to*  the  order  of  defend- 
Ex-Judge  A.  J.  Dittenhoefer  reasoned  that  they  !  ant  Farrow,  who  indorsed  the  same  payable  to 
were  her  tools  of  trade,  as  they  were  to  remain  '  the  order  of  the  defendant  Barnegat  Company, 
in  her  possession  and  were  to  be  worn  by  per- 1  by  whom  it  was  indorsed,  as  well  as  by  the  de- 
sons  employed  by  her.  Judge  Wallace  has  de- !  fendant  New  York  Improvement  Company,  and 
cided  that  the  costumes  were  not  subject  to  j  the  plaintiff  claimed  to  have  subsequently  acr 
duty,  and  the  money  will  be  returned  to  her,  I  quired  the  same  before  maturity  and  for  value. 
Questions  of  this  kind  have  several  times  arisen  j  it  appears  that  the  two  defendant  corporations 
in  recent  years,  and  the  opinion  will  be  impor- !  were  duly  served  with  the  summons  herein  in 
tant  to  theatrical  interests. —i^.  Y.  Law  Jimmal  j  March,  1891;  that  the  Improvement  Company 

failed  to  plead;    that  the  Barnegat  Company, 

although  answering,  suffered  an  inquest  to  be 

taken  against  it;  and  that  thereupon,  on  April 

1 13,  1891,  a  judgment  was  entered  against  them 

I  by  default.     The  defendant  Farrow,  who  was 

prevents   the   consignor  from   exercising   his  served  October  13,  was  the  only  defendant  who 

right  of  stoppage  in  transitu,  until  he  has  dis-  j  appeared  at  the  trial,  which  was  had  on  Decem- 


Stoppagb  in  Transitu— Loss  of  Right  by 
Consignment  of  Bill  of  Lading  as  Collateral 
Security. — The  assignment  of  a  bill  of  lading 
as  collateral  security  for  the  payment  of  a  loan 


charged  the  debt  secured  by  such  transfer.  Mo. 
Pacific  Rwy.  Co.  v.   Heidensheimer,  Supreme ! 

Court  of  Texas,  Nov.  10,  1891,  17  S.  W.  Rep.,  708.  , 

-»^«»-. I 

Justice,  sir,  is  the  great  interest  of  man  on 
earth.— TTebtter. 

The  poorest  man  may  in  his  cottage  bid  defi- 
ance to  all  the  forces  of  the  crown.  It  may  be 
frail;  its  roof  may  shake;  the  wind  may  blow 
through  it;  the  storms  may  enter,  the  rain  may 
enter— but  the  King  of  England  cannot  enter ! 
all  his  forces  dare  not  cross  the  threshold  of  the 
rained  tenement. — Pitt 

Where  law  ends  tyranny  begins.— Pi*t. 

Here  shall  the  Press  the  People's  right  maintain, 
Unawed  by  influence  and  unbribed  by  gain; 
Here  patriot  Truth  her  glorious  precepts  draw, 
Pledged  to  Religion,  Liberty,  and  Law. 

— Joseph  Story. 
The  rank  is  but  the  guinea's  stamp, 
The  man^s  the  gowd  for  a*  th^t—Bums. 


ber  13,  and  which  resulted  in  a  verdict  being 
directed  by  the  court  in  favor  of  plaintiff  for 
the  ftiU  amount  of  the  note  and  interest.  Every 
allegation  of  the  complaint,  except  as  to  the 
incorporation  of  the  two  defendant  corpora- 
tions, was  put  at  issue  by  the  answer  of  Farrow, 
which  also  set  up  an  affirmative  defense.  At 
the  trial  plaintiff  offered  in  evidence  this  judg-* 
ment  roll,  filed  April  18,  in  this  case,  against 
these  two  defendant  corporations,  "as  to  the 
title  to  this  note,  which  comes  through  them. 
The  other  side  denies  that  we  are  the  owners  of 
the  note,"  and  it  was  admitted,  against  the  ob- 
jection of  counsel  for  Farrow,  the  only  defend- 
ant defending,  and  exception  was  taken.  This 
was  error,  for  the  proper  way  to  prove  title  by 
indorsement  denied  is  by  offering  the  note,  with 
proof  of  the  genuineness  of  the  signatures  of 
the  indorsers. 

Plaintiff's  counsel  contends  that  this  was  a 
harmless  error,  because  the  note  was  subse- 
quently offered  in  evidence  and  purported  to 
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be  regularly  indorsed  by  all  of  these  defend- 
ants, and,  as  he  contends,  was  admitted  with- 
out objection,  although  an  exception  appears 
to  have  been  taken  to  its  admission  during  a 
colloquy  between  the  court  and  defendants' 
counsel  had  at  that  very  moment,  and  at  the 
close  of  which  plaintiff's  counsel  immediately 
moved  to  dismiss,  on  the  ground  "that  there 
was  no  evidence  that  the  title  to  the  note  is  in 
this  plaintiff."  It  does  seem  that,  although  this 
exception  may  not  be  strictly  regular,  yet, 
viewed  in  the  light  of  this  mutual  discourse 
between  the  court  and  counsel  as  appears  by 
the  record,  it  should  be  deemed  available  to 
defendant  in  so  far  as  to  have  required  proof  of 
the  genuineness  of  the  indorsement  of  the  Bar- 
negat  Company  as  appearing  on  the  note,  for, 
as  already  said,  the  judgment  roll  did  not  prove 
the  g^enuineness  of  ttie  same.  The  genuineness 
of  this  indorsement  was  material,  for  it  must  be 
remembered  that  defendant  Farrow,  the  payee, 
had  indorsed  the  note  payable  to  the  order  of 
the  Bamegat  Company,  which  precluded  the 
passing  of  title  thereof  by  delivery  alone,  and 
required  the  indorsement  of  that  company  in 
order  to  permit  of  plaintiff  acquiring  title 
thereto. 

However,  there  is  another  and  farther  reason 
why  this  judgment  should  be  reversed.  The 
plaintiff  neither  gave  nor  offered  any  affirmar 
tive  proof  of  the  bona  fides  of  his  holding  of  the 
note,  but  the  plaintiff,  assuming  that  the  note 
and  the  endorsements  were  properly  proven 
and  in  evidence,  simply  relied  upon  the  legal 
presumption  raised  thereby.  Of  course,  upon 
the  production  in  court  of  a  note  with  indorse- 
ment properly  proven,  the  presumption  of  law 
is  raised,  not  only  that  the  plaintiff  is  the  holder 
of  it,  but  that  he  was  the  holder  thereof  before 
maturity  and  for  fUll  value,  but  this  presump- 
tion is  overcome  by  proof  on  t)ehalf  of  a  defend- 
ant that  the  note  has  been  diverted  from  the 
purpose  for  which  it  was  delivered,  or  that  it 
was  obtained  firom  the  defendant  by  fraud  or 
thefb.  A  witness  for  defendant  Farrow  was 
allowed  to  testify,  without  objection  from  plain- 
tiff, as  follows:  *'  I  am  the  partner  of  Mr.  Farrow 
in  the  banking  business.  I  remember  his  giving 
this  note  to  me.  It  was  some  time  in  Septem- 
ber, 1890.  I  had  it  with  a  number  of  others  in 
my  desk  at  No.  40  Wall  street.  New  York.  I 
never  parted  with  possession  of  it.  It  was  stolen 
from  my  possession.  I  never  parted  with  title 
to  it  After  the  note  was  stolen  from  my  desk 
the  next  I  heard  of  it  was  this  gentleman,  who 
introduced  himself  as  Mr.  Claffy  (the  plaintiff), 
came  to  our  oflQce,  No.  40  Wall  street,  and  asked 


me  about  the  note,  and  I  served  notice  upon 
him  that  the  note  was  stolen  from  me,  that  the 
parties  that  indorsed  it  never  received  any  value 
for  it  whatever,  and  he  was  not  entitled  to  it. 
That  was  after  he  purchased  the  note,  but  before 
maturity."  The  defendant  had  testified  that  the. 
last  he  saw  of  the  note  was  when  he  handed  it  to 
his  partner,  and  he  was  asked  by  ta|s  counsel 
this  question :  **  Did  it  ever  pass  out  of  your  per- 
gonal possession  later  ?"  "  Objected  to.  Objec- 
tion sustained.    Exception." 

This  evidence  on  behalf  of  defendant  certainly 
piit  the  plaintiff  to  afiSlrmative  proof  of  the 
bona  fides  of  his  holding.  The  rule  as  to  the 
shifting  of  the  burden  of  proof  under  such  cir- 
cumstances is  aptly  stated  by  Judge  Rapallo  in 
First  National  %nk  v.  Green,  43  N.  Y.,  300,  as 
follows:  '^  A  plaintiff,  suing  upon  a  negotiable 
note  or  bill,  purchased  before  maturity,  is  pre- 
sumed, in  the  first  instance,  to  be  a  bona  fide 
holder.  But  when  the  maker  has  shown  that 
the  note  was  obtained  from  him  under  duress, 
or  that  he  was  defhtuded  of  it,  the  plaintiff  will 
then  be  required  to  show  under  what  circum- 
stances and  for  what  value  he  became  the 
holder.  •  The  reason  for  this  rule,  given  in  the 
later  English  cases,  is  that  where  there  is  a 
fruud,  the  presumption  is  that  he  who  is  guilty 
will  part  with  the  note  for  the  purpose  of  en- 
abling some  third  party  to  recover  upon  it,  and 
such  presumption  operates  against  the  holder, 
and  it  devolves  upon  him  to  show  that  he  gave 
value  for  it."  This  rule  applies  with  equal 
force  in  favor  of  a  payee  who  indorses  the  note 
payable  to  the  order  of  a  particular  person,  as 
did  the  defendant  in  this  action,  and  there- 
fore the  plaintiff  could  not  simply  rely  the 
presumption  arising  from  the  production  of  the 
note  but  was  called  upon  '^to  show  under  what 
circumstances  and  for  what  value  he  became 
the  holder,"  which,  however,  he  failed  to  do, 
and  hence  it  was  error  to  direct  a  verdict  in  his 
favor. 

The  judgment  is  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the 
event. 

Fitzsimons,  J.,  concurs. 

—New  York  Law  Journal. 


An  M.  D.  once  reproached  a  learned  counsel 
with  what  Mr.  Bentham  would  call  the  "uncog- 
noscibility  "  of  the  technical  terms  of  the  law. 
"  Now,  for  example,"  said  he,  '*  I  never  could 
comprehend  what  you  meant  bv  docUng  an 
entalL"  **  My  dear  doctor,"  replied*  the  barris- 
ter, *'  I  do  not  wonder  at  that,  but  I  will  soon 
explain  the  meaning  of  the  phrase;  it  is  doing 
what  your  profession  never  consent  to— suffer- 
ing  a  recovery."— Lati^  Note9, 
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Sttj^rene  Court  of  the  United  States. 
ROGKt  M.  SHBRMAN,  Plaintipf  in  Error, 

V. 

IRVING  GMNNELL  and  GEORGE  S.  BOW- 
DOIN,  BxBJbUTORS  OP  Moses  H.  Grinnbll, 
Dbcbasbd. 


1.  There  wm  no  Federal  question  involred  in  the  decifion 
of  the  City  Ooatt  that  the  defendant  wa«  estopped  ftrom 
showing  that  the  moneys  in  question  were  paid  Out  of 
the  United  States  Treasury  under  a  mistake  of  tuet ;  that 
the  Secretary  had  vacated  the  award;  or  that  no  valid 
agency  existed  by  force  of  the  Statutes  of  the  United 
States  to  collect  and  pay  over  the  moneys. 

3.  The  court  did  not  pass  upon  the  validity  of  any  statute  of 
or  authority  exercised  under  the  United  States,  nor  de- 
cide against  any  title,  right,  privilege,  or  immunity  spe- 
cially set  up  or  claimed  by  the  defendant  for  himself 
under  any  statute  of  or  commission  held,  or  authority 
exercised  under  the  United  States. 

Decided  April  4, 1898. 

In  bbror  to  the  Oity  Court  of  New  York. 

This  was  an  action  brought  by  the  executors 
of  the  estate  of  Moses  H.  Grinnell,  deceased, 
formerly  collector  of  the  port  of  New  York,  in 
the  Oity  Court  of  New  York,  against  Roger  M. 
Sherman,  to  recover  the  sum  of  fl,778.96,  col- 
lected from  the  United  States  for  plaintifliB' 
testator  by  defendant  as  his  attorney. 

An  award  by  the  Secretary  of  the  Treasury 
in  fiEiTor  of  Mr.  Grinnell  for  the  sum  in  question, 
made  May  2, 1885,  was  offered  in  eyidence  on 
the  trial,  to  which  the  defendant  ol^ected  on 
the  ground  that  the  Jurisdiction  of  the  Secre- 
tary of  the  Treasury  to  make  the  award  has  not 
been  shown,  and  that  it  appeared  afiarmatively 
on  the  face  of  the  award  that  the  Secretary  had 
no  power  to  make  it.  This  objection  was  over- 
ruled and  exception  taken.  Plaintiffs  also  put 
in  evidence  a  copy  certified  under  the  seal  of 
the  collector  of  customs  for  the  port  of  New 
York,  of  a  paper,  whereby  Roger  M.  Sherman 
receipted  to  the  collector  for  the  sum  in  ques- 
tion as  attorney  for  the  executors  of  Mr.  Grin 
nell.  Defendant  objected  to  the  admission  of 
this  receipt  in  evidence  on  the  ground  that  the 
certification  was  insuflQcient,  and  also  that  the 
receipt  purported  to  be  part  of  the  proceedings 
in  the  Treasury  matter,  in  respect  of  which  no 
proof  had  been  offered  of  the  jurisdiction  of 
the  Secretary.  The  objection  was  overruled 
and  exception  taken. 

The  court  made  findings  of  flact  and  conclu- 
Bions  of  law,  and  among  other  things,  f<fund 
that  the  defendant  as  attorney  for  the  executors 
received  the  sum  of  11,778.06  from  the  Treasurer 


of  the  United  States  on  or  about  May  0, 1885. 
On  June  1,  1885,  the  executors  made  demand 
upon  Sherman  for  the  money,  which  he  reftised 
to  pay  over,  alleging  that  since  the  award  the 
matter  had  been  reopened  by  the  Secretary  and 
was  still  in  debate,  and  evidence  was  offered  on 
his  behalf  tending  to  show  this,  and  that  the 
matter  of  the  award  had  been  sent  to  the  Court 
of  Claims. 

The  City  Court  held  that  the  defendant  was 
estopped  from  denying  his  clients'  title  after 
having  collected  the  money  for  him,  and  gave 
Judgment  for  the  amount  claimed,  with  interest, 
costs,  etc.,  whereupon  the  defendant  took  the 
case  by  appeal  to  the  General  Term  of  the 
court,  by  which  the  judgment  was  affirmed. 

It  was  said  in  the  opinion  of  the  General  Term, 
delivered  by  Hall,  J.  :  *'  Defendant  seeks  to  Jus- 
tify his  refusal  to  pay  over  by  the  claim  that 
since  the  money  was  paid  over  to  him  the  mat- 
ters out  of  which  it  arose  or  accrued  have 
been  re-opened  by  the  government  and  referred 
to  the  Court  of  Claims,  and  he  fears  that  in  case 
the  award  should  be  revoked  he  may  be  com- 
pelled to  repay  the  money  to  the  government. 
Defendant's  relations  with  plaintiffs  were  simply 
as  attorney  at  law,  and,  in  foot,  the  money  was 
paid  by  the  government  to  them,  not  to  him ; 
he  was  a  mere  conduit  through  which  it  passed ; 
his  receipt  was  their  act,  not  his  own;  his  acts 
were  their  acts  and  binding  upon  them;  the 
money  was  theirs,  not  his,  and  he  should  have 
paid  it  over  immediately  upon  its  receipt.  Any 
claim  which  the  government  may  have,  now  or 
hereafter,  will  be  against  plaintiffs,  not  against 
defendant  The  plaintiffi9  are  estopped  from 
claiming  in  any  future  proceeding  that  they 
have  not  received  the  money,  as  it  has  been  paid 
to  the  person  authorized  by  them  to  receive  it. 
It  does  not  lie  with  defendant  to  assert  that  the 
money  was  wrongfhUy  x>aid  over;  he  made  and 
maintained  the  claim,  and  the  money  was  re- 
covered as  the  result  of  his  efforts.  I  have  carer 
fhlly  examined  the  elaborate  and  ingenious 
brief  of  defendant  and  the  numerous  authori- 
ties cited,  but  I  fail  to  discover  their  applicabil- 
ity to  the  facts  of  this  case.  No  new  title,  ad- 
verse or  superior  to  plaintiffs',  is  asserted  in 
this  case.  No  demand  has  been  made  upon 
defendant  to  deliver  the  money  over  or  to  with- 
hold it  f^m  the  plaintiffs,  and  no  step  contem- 
plating or  looking  towards  a  disturbance  of 
plaintiflii'  title  was  taken  until  long  after  the 
money  was  demanded  and  should  have  been 
paid  over.  It  would  seem  almost  preposterous 
to  assert  that  plaintiffs  are  bound  to  allow  their 
money  to  lie  in  the  hands  of  their  attorney  until 
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the  initiation  and  conclusion  of  some  imaginary 
proceeding  in  behalf  of  the  goverRment  The 
defendant  stands  in  no  dififerent  position  from 
any  other  custodian  of  plaintiffs'  money;  it  has 
been  paid  legally  to  them  and  they  have  the 
right  to  control  it.  Defendant  seems  to  be 
much  more  tender  of  the  interests  of  the  United 
States  than  its  officers  are.  No  claim  has  been 
made  upon  him  by  the  Government;  no  notice 
has  been  given  to  him  not  to  pay  over  to  his 
clients,  and  yet  he  seeks  to  hold  the  money  for 
an  indefinite  time  until  some  one  does  make  a 
demand  upon  him,  but  his  first  duty  is  to  his 
clients." 

Defendant  thereupon  carried  the  case  by  ap- 
peal to  the  general  term  of  the  Court  of  Common 
Pleas  for  the  city  and  county  of  New  York,  and 
the  judgment  was  again  affirmed.  The  record 
having  been  remitted  to  the  City  Court,  the 
judgment  of  affirmance  was  made  the  judgment 
of  that  court,  and  a  writ  of  error  was  then  sued 
out  from  this  court. 

Errors  were  assigned  here  to  the  effect  as 
stated  in  the  brief  of  plaintiff  in  error  that  he  spe- 
cially claimed  immunity  fh>m  this  suit,  because 
the  subject  of  the  suit  was  money  of  the  United 
States  improperly  paid  from  the  Treasury  by  mis- 
take and  contrary  to  law,  in  which  these  plain  tiffs 
have  no  right,  title  or  interest;  because  the  Sec- 
reJtary  of  the  Treasury  had,  before  suit  com- 
menced, set  aside  and  vacated  his  award  of  said 
money;  because  defendant  is  a  trustee  for  the 
United  States  in  respect  to  said  money;  and 
because  no  valid  agency  existed  or  could  exist 
by  force  of  the  statutes  of  the  United  States,  to 
collect,  receive  or  pay  over  said  money,  under 
the  circumstances;  and  that  said  claim  was  im- 
properly overruled.  Also  that  he  was  improp- 
erly held  to  be  estopped  ft*om  asserting  these 
matters;  and  that  the  receipt  certified  by  the 
collector,  was  improperly  received  in  evidence, 
because  the  certification  was  not  by  the  head  or 
acting  chief  officer  for  the  time  being  of  a  De- 
partment of  the  Government  of  the  United 
States.  The  admission  of  the  award  in  evidence 
was  also  questioned. 

Mr.  Chibp  Justice  Fuller  delivered  the  opin- 
ion of  the  Court: 

There  was  no  Federal  question  involved  in 
the  decision  of  the  City  Court  that  the  defend- 
ant was  estopped  from  showing  that  the  moneys 
in  question  were  paid  out  of  the  United  States 
Treasury  under  a  mistake  of  fact;  that  the  Sec- 
retary had  vacated  the  award;  or  that  no  valid 
agency  existed  by  force  of  the  statutes  of  the 
United  States  to  collect  and  pay  over  these 
moneys. 


The  court  did  not  pass  upon  the  validity  of 
any  statute  of  or  authority  Exercised  under  the 
United  States,  nor  decide  against  any  title, 
right,  privilege,  or  immunity  specially  set  up  or 
claimed  by  the  defendant  for  himself  under  any 
statute  of,  or  commission  held,  or  authority  ex- 
ercised under,  the  United  States.  What  he  un- 
dertook to  set  op  was  a  claim  to  the  funds  made 
by  the  United  States;  and  in  respect  to  that  his 
contention  was  that  the  question  of  the  award 
had  been  opened,  and  that  the  matter  had  been 
referred  to  the  Court  of  Claims. 
*  The  court  simply  decided  that  he  could  not 
deny  his  client's  title  after  having  collected  the 
money  for  him,  and  he  assigned  as  error  that 
the  court  held  that  he  was  so  estopped.  The 
ground  upon  which  the  judgment  rested  was 
broad  enough  to  sustain  it  without  deciding  any 
Federal  question,  if  there  were  any  in  the  case. 
As  to  the  admission  of  the  award  and  of  the  re- 
ceipt in  evidence,  the  rulings  involved  the  ap- 
plication either  of  the  general  or  the  local  law 
of  evidence,  and  as  such  fhrnlsh  no  ground  for 
our  interposition.  New  Orleans  v.  New  Orleans 
Water  Works  Co.,  142  U.  S.  79 ;  Hammond  v. 
Johnston,  Id.,  73. 

The  writ  of  error  is  dismissed. 


A  JUDGE,  in  pronouncing  the  death  sentence, 
tenderly  observed :  "  If  guilty,  you  deserve  the 
fate  that  awaits  you ;  if  innocent,  it  will  be  a 
gratification  for  you  to  feel  that  you  were 
hanged  without  such  crime  on  your  conscience; 
in  either  case  you  will  be  delivered  fh)m  a  world 
of  care." 

tcqal  Notices. 


Rule  of  Court, 

Rulb20.  V  •  *  «  Hereafter  tUl  noHoea  which  relate  io 
proceedings  in  the  Supreme  Court  of  the  District  of  Oohivuhia, 
the  publication  of  icfiich  is  required  by  law  or  by  ruiee  qf 
Court,  or  by  any  ordet  of  Courts  shall  60  published  in  Thb 
Wabrikgton  Law  Rbportbr,  during  the  time  required  by 
lata,  in  addition  to  any  other  papers  which  may  be  specially 
ordered  or  which  may  be  selected  by  the  parties. 


FIR9X  IKSKRXIOM. 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tsdned  fjrom  the  Supreme  Ck>urt  of  the  District  of  Ck>lnmbia, 
holding:  a  Bpecial  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  MICHAEL 
BEIX^HER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  bavin?  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  llth  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  fh>m  all 
benefit  of  Uie  said  estate. 

QUhn  under  my  hand  this  llth  day  of  April,  1882. 

THOMAS  G.  ADDISON, 
Care  of  Waters  A  Taylor,  Attorneys, 
16    Waters  A  Taylor,  Proctors.  Fendall  BMIff. 
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Cegal  Notices 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Ly«a  J.  Shaw) 

V.  yin  Equity.    No.  18,779. 

John  H.  Shaw.) 

This  cause  coming  on  to  be  beard  on  motion  of  com- 
plainant and  it  appearing  to  the  court  that  the  summons 
issBed  in  said  cause  nas  been  returned  not  to  be  found  and 
it  ftirUier  appearing  to  the  court  from  the  affidavit  filed 
herein,  that  the  defendant  is  a  non-resident ;  it  is  therefore 
this  6th  day  of  April,  A.  D.  1892.  ordered  that  ihe  defendant 
(»use  his  appearance  to  be  entered  herein  on'  or  before  the 
first  mle-day,  occurring  forty  days  after  publication  hereof, 
providing  a  copr  of  this  order  be  published  once  a  week 
for  three  successive  weeks  in  the  Washington  Law  Reporter. 

The  object  of  this  suit  is  to  secure  an  absolute  divorce 
flrom  the  defendant  on  the  ground  of  desertion. 

A.  B.  HAGNER,  Asso.  Justice. 

A  true  copy.    Test :  J.  R.  Young,  CHerk. 

15  By  M.  A.  Clancy.  Asst.  Clerk. 

[FOed  April  6, 1892.    J.  R.  Young,  Clerk.J 

IN  THE  SUPREME  COURT  OFTHE  DISTRICT  OF  COLUMBIA. 
Edward  Hoeke         )  ' 

▼.  I  No.  18,649.    Equity  J)oc.  38. 

Martin  V.B.Boganotal.) 

It  is  ordered  this  6th  day  of  April,  A.  D.  1892,  that  the  de- 
fendant, OBAN  B.  CILLEY,  enter  his  appearance  herein  on 
or  before  the  first  rule-day  occurring  forty  days  after  this 
day ;  otherwise  this  cause  will  be  proceeded  with  as  in  case 
of  defknlt. 

Provided  a  copy  of  thin  order  be  published  in  the  Wash- 
ington Law  Reporter  for  the  space  of  three  weeks  by  sue- 
ceKive  weekly  insertions  in  said  paper. 

The  object  of  this  suit  is  to  correct  an  error  in  the  deed 
recorded  in  liber  No.  776,  folio  241,  of  the  land  records  of  the 
District  of  Columbia. 

A.  B.  HAGNER. 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

15  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  April  6, 1892.    J.  R.  Young.  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
The  eighth  day  of  April,  1892. 
Theodore  E.  Spencer ) 

V.  [  No.  13,812.    Equity  Docket  83. 

Ettella  F.  Spencer,    i 

On  motion  of  the  plaintiff,  by  Mr.  Joseph  J.  McNally, 
his  solicitor,  it  is  ordered  that  the  defendant.  ESTELLA  F. 
SPENCER,  causeherappearance  to  be  entered  herein  on  or 
before  the  first  mle-day  occurring  forty  days  after  this  day  • 
otherwise  the  cause  will  be  proceeded  with  as  in  case  or 
defianlt. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vinculo  mat- 
rimofdi  on  the  ground  of  willftil  deseriion  and  abandonment 
for  the  fhll  and  uninterrupted  period  of  two  years  add  more 
before  the  filing  of  complainant's  bill. 

And  ftirther  that  complainant  have  the  custody  of  the  in- 
fiint  children. 

This  notice  to  be  published  in  the  Washington  Law  Re- 
porter. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Sic. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

15  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  April  8, 1892.    J.  R.  Young,  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  eighth  9ay  of  April ,  1892.  < 

Wiiaam  E.  Hodge    ) 

V.  [No.  13,594.    Eq.  Docket  33. 

Robert  Mason  et!al. )  ! 

On  motion  of  the  complainant  by  Thomas  M.  Fields,  his  ' 
solicitor,  it  is  ordered  that  the  respondent,  MARTHA  W.  ' 
BARRITZ,  canse  her  appearance  to  be  entered  herein  on 
or  before  the  first  rule- day  occurring  forty  days  after  this 
day;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

The  object  of  this  suit  is  to  enforce  payment  of  judgment 
at  law  No.  32,206,  by  sale  of  the  interest  of  Robert  Mason  in 
lot  numbered  two  hundred  and  forty-three  (243)  in  T.  F. 
Schneider's  subdivision  in  square  numbered  three  hundred  \ 
and  sixty-two  (362)  In  the  city  of  Washington  in  the  District 
of  Columbia. 

Provided  a  copy  of  this  order  be  published  once  a  week  •, 
for  each  of  the  tnree  successive  weeks  next  before  said  rnle- ' 
day  in  the  Washington  Law  Reporter  and  the  Evening  Star.  | 

By  the  Court.  A.  B.  HAGNER,  Justice,  &c. 

'me  copy.    Test :  J.  R.  Young,  Clerk,  Ac.  I 

15  By  M.  A.  Clancy,  Asst.  Clerk.      1 


fUqal  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
AprU  8th,  1892. 

In  the  matter  of  the  Estate  of  ROBERT  MoMURDY* 
late  of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
sail  deceased  has  this  day  been  made  by  Robert  H.  McMurdy 
and  Helen  B.  McMurdy. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday  the  20th  day  of  May  next,  atone  o'clock 
P.  M.,  to  show  cause  why  the  said  WUl  should  not  be  proved 
and  admitted  to  pj-obate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  the  said  day.  • 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
15    No.  4922.    Ad.  Doc.  17.  Chas.  W.  Needham, 

Proctor  for  Petitioners. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  Of  COLUMBIA, 

Holding  a  Special  Term  for  Orphans' Court  Business. 
April  8th,  1892. 

In  the  case  of  Edward  A.  Newman,  Executor  of  ANN 
JANE  NEWMAN,  deceased,  the  Executor  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  6th  day 
of  May,  A.  D.  1892.  at  one  o'clock  p.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  tb^  estate  properly 
vouched ;  otherwise  the  Executor  will  take  the  benefit  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
15    No.  4300.    Ad.  Doc.  16. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
April  8th,  1892. 

In  the  matter  of  the  Estate  of  CHARLES  D.  DRAKE,  lat^ 
of  the  Dibtrict  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  estate  of  the 
said  deceased,  has  this  day  been  made  by  Anna  P.  Westcott, 
named  in  the  will  of  said  deceased  as  Executrix. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  the  6th  day  of  May  next,  at  eleven  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter 
and  Evening  Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER.  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
15    No.  4921.    Ad.  Doc.  17.    Wm.  B.  King,  Proctor,  918  F  St. 


IN  IHt  SUPREME  COURT  OFTHE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
April  8th.  1892. 

In  the  matter  of  the  estate  of  JOHN  M.  WILL,  late  of 
the  District  of  Columbia,  deceased. 

.Application  for  Letters  of  Admiuistration  on  the  Estate 
of  the  said  deceased,  has  this  day  been  made  by  Marie 
A.  Hermansdoerfer. 

All  persons  intereste<l  are  here'  y  notified  to  appear  in  this 
court  on  Friday,  the  6th  day  of  May  next,  at  one  o'clock 
p.  ni.,  to  show  cause  why  Lettei-s  of  Administration  on  the 
estate  of  the  said  deceased  should  not  is^ue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporteb 
and  Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
15    Ad.  Doc.  17.  S.  J.  Block,  Procftor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Carrie  L.  Heike) 

▼.  y  In  Equity.    No.  18.789. 

Oswald  Helke.  J 

'  This  cause  coming  on  to  be  beard  on  motiou  of  Samuel  D. 
Tmitt,  counsel  for  complainant,  and  it  appearing  to  the 
court  that  the  summons  issued  in  said  cause  has  been 
returned  not  to  be  found,  and  it  ftirther  appearing  to  the 
court  fVom  the  affidavit  filed  herein,  that  the  defendant  is  a 
non-resident,  it  is  therefore,  this  7th  day  of  April,  A.  D. 
1892,  ordered^  that  the  defendant  cause  his  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  publication  hereof,  providing  a  copy  of  this  order 
be  published  once  a  week  for  three  successive  weeks  in  the 
Washington  Law  Reporter. 

The  object  of  this  suit  is  to  secure  an  absolute  divorce  from 
the  defendant  on  the  grounds  of  adultery  and  desertion. 
A.  B.  HAONER,  Asso.  JusUce. 

A  trtie  copy.    Test :  J.  R.  Young,  Clerk. 

15  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  AprU  7, 1892.    J.  E.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


....  . 

ft  at. ) 


Equity.    No.  18,714. 


Frank  Ubbeyetal. 

V. 

Benjamin  Frank 

It  appearing  to  the  court  that  the  subpoena  issued  against 
the  defendant.  BENJAMIN  FRANK,  has  been  returned  not 
to  be  found,  it  is,  this  6th  day  of  April,  A.  D.  1892,  ordered 
that  said  defendant  cause  his  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
after  this  day ;  otherwise  this  cause  will  be  proceeded  with 
as  in  case  of  default. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  for  the  space  of  three  weeks  by  succes- 
sive weekly  insertions  in  said  paper. 

The  object  of  this  suit  is  to  enforce  the  mechanics'  liens 
set  out  in  the  bill -upon  part  of  lot  5,  in  square  428,  in  the  city 
of  Washington,  D.  C. 

A.  B.  ^AQNER. 

A  true  copy.    Test :  J.  R.  Young,  Clerk, 

15  By  M.  A.  Clancy,  Asst.  Clerk. 

fPUed  April  6, 1892.    J.  R.  Young.  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
William  Colbert  et  al. ) 

V.  I  Equity.    No.  13,769. 

Annie  Burke  et  al.   I 

It  is  ordered,  this  6th  day  of  April,  A.  D.  1892,  that  the  de- 
fendants, JOHN  RAEDY,  TEENIE  B.  RAEDY.  MICHAEL 
RAEDY  and  ANNIE  M.  RAEDY,  cause  their  appearance 
to  be  entered  herein  on  or  before  the  first  rule-day  occur- 
ring forty  da^s  after  this  day ;  otherwise  this  cause  will  be 
proceeded  with  as  in  case  of  default. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  for  the  space  of  three  weeks,  by  suc- 
cessive weekly  Insertions  in  said  paper,  before  said  day. 

The  object  of  this  suit  is  to  obtain  a  sale  for  the  purpose  of 
partition  of  sublet  22,  in  square  890,  Washington,  D.  C. 

A.  B.  HAGNER. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

15  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  April  6, 1891.    J.  R.  Young.  Clerk.] 

■ T — 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  1st,  1892. 

In  the  matter  of  the  Estate  of  THOMAS  A.  MITCHELL, 
late  of  Washington,  D.  C.  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  of  Administration  c.  t.  a.  on  the  Estate 
of  the  said  deceased,  has  this  day  been  made  by  Edwin  B. 
Hay. 

All  persons  interested  are  hereby  notified  to  appear  in*tbis 
Court  on  Friday,  the  29th  day  of  April  next,  at  one  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  of  Administration  c.  t. 
a.  on  the  Estate  of  the  said  deceased  should  not  issue 
asprayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Xaw  Reporter  and 
Washington  Post  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test  *  LP  WRIGHT 

Register  of  Wills  for  the  District  of  Columbia. 
14    No.  4907.    Ad.  Doc.  17. 


Cegol  Noticed. 


This  is  to  GlTO  Votiee 

That  the  subscriber,  of  the  District  of  OolombiA,  have  ob- 
tained ttom  the  Supreme  Coort  of  the  District  of  Columbia, 
holding  a  Special  l^rm  for  Oiphans'  Court  bnsinessJLAtten 
of  Admhiistration  on  the  personal  estate  of  LOUIS  W. 
SINSABAUGH,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  29th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  fttnn  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  29th  day  of  March,  1808. 
SARAH  8.  SINSABAUGH, 
14    John  Ridout,  Proctor.  n47Q8t.,n.w. 


This  is  to  Giro  Notice 

That  the  subscriber  of  the  District  of  Colombia,  has  ob- 
tained ft-om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Spteial  Term  for  Orphans'  Court  Business,  Letten 
of  Administration  on  the  personal  estate  of  CBLIA 
HOFFA,  late  of  the  District  ofColumbia.  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscri5er,  on  or  before  the  81st  day  of  March 
next;  they  may  otherwise  by  law  be  ex<$lnded  ftwn  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  31st  day  of  March,  1802. 

FRANK  HOFFA, 
14    Leon  Tobriner,  Proctor.  400  7th  St.,  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
April  2, 1892. 

In  the  case  of  John  M.  Langston,  Administrator  of 
SARA  K.  FIDLER.  deceased,  the  Administrator  aforesaid 
has,  with  the  approval  of  the  Court,  appointed  Friday, 
the  8rd  day  of  April,  A.  D.  1892,  at  one  o'olodc  jp«  m., 
for  making  payment  and  distribution  under  the  Court's 
direction  and  control ;  when  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due, are  hereby  notified  to  attend  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  claims  against  the  estate 
properly  vouched:  otherwise  the  Administrator  will  take 
the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in- the  Washington  Law  Bt porter,  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
14    No.  2727.    Ad.  Doc.  18. 

~IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 
April  1, 1892. 

In  the  matter  of  the  Estate  of  JAMBS  ANDERSON 
late  of  the  District  ofColumbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  bv  Charles  Wells. 

All  persons  interested  are  hereby  notmed  to  appear  in 
this  Court  on  Friday,  the  20th  day  of  April  next,  at  one 
o'clock,  p.  m.,  to  show  cause  why  the  said  Will  should  not  be 
proved  and  admitted  to  Probate  and  Letters  Testamentaxy 
on  the  Estate  of  the  said  deceased,  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  we^ 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day.  » 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
14    Frank  T.  Browning,  Proctor. 


Tliis  is  to  Gire  Notice 

That  the  subscriber,  of  Westborough,  Mass.,  has  ob- 
tained from  the  Supreme  Court  of  the  District  ofColumbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Lettors 
of  Administration  on  the  personal  estate  of  WILLIAM  F. 
HOLTON,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  1st  day  of  April 
next;  they  may  otherwise  by  law  be  exclude  ftom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  Ist  day  of  April,  1802. 

RUSSELL  F.  HOLTON, 
Care  of  H.  M.  Baker,  1411  F  St..  n.  w, 
14    Henry  M.  Baker,  Proctor. 
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Cegoi  Noltces. 


TUs  is  to  Glre  Notlee 

That  the  snbeeriber,  of  the  District  of  Columbia,  has  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters 
of  Administration  on  the  pexvonal  estate  of  WILLIAM 
COPPINGER,  late  of  the  District  of  ColumbU,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same*  with  the  vouchers  there- 
of, to  the  snbscriber,  on  or  before  the  2&th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  March,  1892. 
MARTHA  A.  M.  OOPPINGBB, 
14    Reginald  Fendall,  Procter.  226  E  St.,*  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Tbe  Ist  dav  of  April,  1882. 

^ll^ioJS'^hlt'JtSS  *"'}  No.  18,789.    Eq.  Doc.  88. 

On  motion  of  the  petitioner,  by  Mr.  E.  M.  Hewlett,  his 
solicitor,  it  is  ordered  that  notice  of  the  filing  of  this 
petition  be  printed  in  the  Washington  Law  Reporter  and 
in  The  Evening  Star,  once  a  week  for  each  of  three  consecu- 
tive weeks,  before  the  Ist  day  of  May.  1892. 

The  object  of  this  petition  is  for  leave  to  tbe  petitioner  to 
change  his  name  IVom  Thomas  A.  Ryan  to  Frank  A.  Carter. 

By  the  Court.  A.  B.  HAGNEB,  Justice. 

True  copy.   Test :  J.  R.  Toung,  Clerk. 

14  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  80th  day  of  March,  1892. 
Kttit  F.  Christina  ) 

V.  y  No.  18,280.    Eq.  Docket  82. 

Alberts.  Chrlttiiia.  I 

On  motion  of  the  plaintiff,  by  Mr.  A.  B.  Williams, 
her  solicitor,  it  is  ordered  that  the  defendant  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day ;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  dcrattlt. 

The  ol^Ject  of  this  suit  is  to  obtain  a  decree  of  divorce  i^m 
the  bond  of  marriage  with  the  defendant  on  the  ground  of 
deserUoD. 

By  the  Court.  A.  B.  HAGNER,  Justice.  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk.  Ac. 

14  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
Holding  a  Special  Term  for  Orphans'  Court  Business. 

In  the  matter  of  the  Estate  of  HARVEY  B.  BESTOR,  late 
of  tbe  District  of  Columbia,  deceased. 

A)>plication  for  the  probate  of  the  last  Will  and  Testament 
of  the  said  deceased,  bearing  date  I>eceml>er  25, 1891,  filed 
with  the  Register  of  Wills  for  this  District  and  now  ex- 
hibited to  the  Court,  has  been  made  by  Henrietta  M.  Fow- 
ler, a  sister  of  said  deceased,  and  the  executrix  named  in  his 
WilL 

All  persons  are  this  1st  6bj  of  April,  1892,  hereby  notified 
to  appear  in  this  court  on  Friday,  the  29th  day  of  the  present 
month  of  April,  at  1  o'clock  p.  m.,  to  show  cause  why  the 
said  Will  should  not  be  admitted  to  probate  and  record. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in- the  Washington  Law  Rbportrr  previous 
to  the  said  day,  or  personal  notice  be  served  upon  the  absent 
heir  before  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
H    No.  4796.    Ad.  Doc.  17.      Edwards  &  Barnard,  Proctors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Sitting  as  an  Orphans' Court. 

In  the  matter  of  the  application  of  Charles  N.  Pomeroy 
for  the  removal  of  Willis  H.  Reynolds  as  Administrator  of 
the  estate  of  CHARLBBPOBCEROY,  deceased. 

Upon  consideration  of  thepetition  of  Charles  N.  Pomeroy, 
for  the  removal  of  Willis  a.  Reynolds  as  administrator  of 
the  estate  of  Charles  Pomeroy,  deceased,  it  Is  this  1st  day  of 
April,  1882,  ordered,  that  the  said  Willis  H.  Reynolds,  Ad- 
ministrator as  aforesaid,  show  cause  on  or  before  the  6th 
day  of  May  next,  why  he  should  not  be  removed  as  such 
administrator  for  lailnre  to  file  an  Inventory  as  required  by 
law. 

Provided  ^at  a  copy  of  this  order  be  published  once  a 
week  for  three  weeks  in  the  Washington  Law  Reporter  and 
the  Washington  Post  before  said  day. 

A.  B.  HAGNER. 

A  True  Copy.    Test :  L.  P.  WRIGHT, 

14  Regislwr  of  Wills.  D.  C. 


Cegal  VlotittB 


This  is  to  mye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  Special  Terra  for  Orphans'  Court  business. 
Letters  of  Administration  on  the  personal  estate  of  JAMES 
H.  WHITE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  25th  day  of  March, 
next:  thev'  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  25th  day  of  March,1892. 

A.  E.  L.  KEE8E, 
14  No.  416  6th  St.,  Columbia  Law  Building. 


This  is  to  Giro  Notice 

That  the  subscriber  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
hilding  a  Special  Term  for  Orphans*  Court  Business,  Let- 
ters of  Administration  c.  t.  a.  on  the  personal  estate  of 
BENJAMIN  COOLEY,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  ist  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  fW>m  all 
benefit  of  the  said  estate. 

Given  under  their  hands  this  1st  day  of  April,  1882. 
THE  WASHINGTON  LOAN  A  TRUST  CO. 
14    John  B.  Lamer,  Proctor.        By  W.  B.  Robison,  Sec'y. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
March  aoth,  1892. 

In  the  case  of  Benjamin  P.  Snyder,  Executor  of  WILLIAM 
N.  WATERS,  deceased,  the  Executor  aforesaid '  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  29th  day  of 
April,  A.  D.  1892,  at  one  o'clock  p.  m.  for  making  payment 
and  distribution  under  the  Court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  Executor  will  take  the  benefit  of  the  law 
sgainst  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  the  said  day. 

Test :  L.  P.  WRIGHT; 

Register  of  Wills  for  the  District  of  Columbia. 
14    R.  Ross  Perry,  Proctor.  No.  8932.    Ad.  Doc.  15. 


This  is  to  Give  Notice 

That  the  subecriber,  of  Philadelphia,  Penna.,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business^Letters 
Testamentary  on  the  personal  estate  of  HENRY 
SHARPLESS,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  youchera  there- 
of, to  the  subscriber,  on  or  before  the  4th  day  of  April  next ; 
they  may  otherwise  by  law  be  excluded  from  all  oenefit  of 
the  said  estate. 

Given  under  my  hand  this  4th  day  of  April,  1892. 

PHEBE  E.  SHARPLESS. 
14    Gtordon  &  Gordon,  Proctors.  1528  T  St.,  n.  w. 

TIlis  is  to^  Gire  Notice 

That  the  subscribeis.  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  Special  Term  for  Orphans'  Court  Business, 
Letters  Testamentary  on  the  personal  estate  of  MARTIN  L. 
HIOGINS,  late  of  the  District  of  Columbia  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  4th  day  of  April, 
next;  they  may  otherwise  by  law  be  excluded  frt>m  all 
benedt  of  the  said  estate. 

Given  under  our  bands  this  4th  day  of  April,  1892. 

NATHANIEL  FREEMAN. 
SAMUEL  WALLACE, 
14  1114  D  St.,  n.  w.,  City. 
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Cegal  Notitee. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA.     { 

The  6th  day  of  April,  1892.  I 

James  H.  Williams  )  ' 

V.  V  No.  13,715.    Eq.  Docket  S3. 

Minnie  E.  Williams,  j 

On  motion  of  the  plaintiif,  by  Mr.  Campbell  Carrington.  < 
his  Holicitor,  it  is  ordered  ttiat  the  defendant,  MINNIE  E.  . 
WILLI  AMH.cause  her  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day ;  ! 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of ' 
default.  I 

The  object  of  this  suit  is  for  an  absolute  divorce  upon  the  ' 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  25th  day  of  March,  1892. 


Ino. 
J 


13,372.    Eq.  Docket  32. 


ground  of  wilful  desertion  and  abandonment  by  the  partv 
complained  of  against  the  party  complaining  for  ihe  full 
uninterrupted  space  of  two  years  before  the  beginning  of 
this  suit. 

By  the  Court.  A.  B.  H  AGNER,  Justice,  &c. 

True  copy.    Test :  J.  11.  Young,  Clerk,  Ac. 

M  By  M.  A.  Clancy,  Asat.  Clerk. 


Emma  C.  Goodman 

vs. 
Charles  B  Goodman, 

On  motion  of  the  plaintiff,  by  Mt.  A.  B.  Williams,  her 
solicitor,  it  is  ordered  that  the  defendant,  cause  his  appear- 
ance to  be  entered  herein  on  or  before  the  first  rme-day 
occurring  forty  days  after  this  day;  otherwise  the  cause 
will  be  proceeded  with  as  In  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  of  divorce  ftrom 
the  bond  of  marriage  with  defendant  on  the  ground  of 
desertion. 

A.  B.  HAGNER,  Justice,  &c. 


By  the  C6urt. 
True  copy.    Test : 
13 


J.  R.  Young,  Clerk,  Ac. 
By  M.  A.  Clancy,  Asst.  Clerk. 


XHXRD    IBiSIKRXIOK.  • 

This  Is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Colutubia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business, 
Letters  Testamentary  on  the  personal  estate  of  MARY 
JANE  ROSS,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  8aid  deceased  are 
hereby  warned  to  exliibit  the  same,  with  the  vouchers  there- 
of,, to  the  subscriber,  on  or  before  the  2l8tday  of  March 
next;  they  may  otherwise  by  law  be  excluded  from  all 
bcnent  of  the  said  estate. 

Given  under  mv  hand  this  21st  day  of  March.  1892. 
IRVING  GIBSON, 
13    J.  H.  Adriaans,  Proctor.  710  16th  St.,  n.  e. 

This  is  to  Oiye  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  lor  Orphans' Court  Business,  Letters 
Testamentary  on  the  personal  estate  of  CAROLINE  C. 
ACKER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  >«arned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  21st  day  of  March 
next;  they  may  otherwise  bylaw  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  2lstdav  of  March.  1892. 
WALTER  H.  ACKER, 
18 lOOSFSt.,  n.  w. 

IN  THE  SUPREME  COURf  OF  THE  DISTBICl  OF  COLTuMBIaT 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

March  25th,  1892. 

In  the  case  of  James  L.  McLane.  Executor  of  JOSEPH 
E.  JOHNSTON,  deceased,  the  Executor  aforesaid  has, 
with  the  approval  of  the  court,  appointed  Friday,  the  29th 
day  of  April,  A.  D.  1892,  at  one  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  arc  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Executor  will  take  the  benefit 
of  the  l^w  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and  Eve- 
ning S^r  previous  to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
13    No.  4846.    Ad.  Doc.  16.  Gordon  &  Gordon,  Proctors. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  28th  day  of  March.  1892. 
Robert  Briscoe  ) 

v.  V  No.  13,668.    Eq.  Docket  33. 

Lavinia  Briscse.j 

On  motion  of  the  plaintiff,  by  Mr.  Campbell  Carrington, 
his  solicitor,  it  is  ordered  that  the  defendant,  LAVINIA 
BRISCOE,  cause  her  appearance  to  be  entered  lierein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day  ; 
otherwise  the  cause  will  be  proceeded  witii  as  in  case  of 
default. 

The  object  of  this  suit  is  for  an  absolute  divorce  upon  the 
ground  of  wilful  and  uninterrupted  desertion  for  over  two 
years  from  the  filing  of  the  petiiion  in  this  cause. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

13  By  M.  A.  Clancy,  Asst.  Clerk. 


No.  18,681.    Eq.  Doc.  38. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

j  The  24th  day  of  March,  1892. 

I  Albert  F.  Fox,  Administrator  of 
the  Estate  of  Emmett  Kennedy, 
1  vs. 

I  Thomas  Pitchlynn. 

I     On  motion  of  the  plaintifiT,  by  Messrs.  Edwards  A  Barnard, 

!  his  solicitors,  it  is  ordered  that  the   defendants.  ALICE 

j  BEVIL,    EMMA     GREEN,   MOLLY    FOLSOM,    MINNIE 

'  SEMPLE,  RHODA  MORRIS,  and  DAVID  FOLSOM,  cause 

their  appearance  to  be  entered  herein  on  or  before  the  first 

rulcjday  occurring  forty  days  after  this  day :  otherwise  the 

cause  will  he  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is   to   make  distribution  to  the 

Eartiej  entiUed,  of  the  personal  estate  of  the  late  Emmett 
Kennedy,  deceased,  now  in  the  hands  of  the  complainant. 
By  the  Court.  ,  A,  B.  HAGNER.  Justice,  Ac. 

-  True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

13  By  M.  A.  Clancy,Asst.  Clerk. 


This  is  to  Give  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained ft-om  the  Supreme^  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business  letters 
of  Administration  on  the  personal  estate  of  JANE  E. 
GILES,  otherwise  called  JENNIE  B,  GILES,  late  of  the 
District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
,  hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20Lh  day  of  February 
next;  they  may  otherwise  by  law  be  excluded   flrom   all 
benefit  ol  the  said  estate. 

Given  under  my  hand  this  20th  day  of  February,  1892. 
FENELON  B.  BROCK, 
13    Geo.  L.  Clark,  Proctor.  26  Atlantic  Bldg. 


This  is  to  Give  Notice 

I     That  the  subscriber  of  Washington  City,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  holding 
I  a  Special  Term  for  Orphans'  Court  business.  letters  Testa- 
,  raeniar>-  on  the  personal  estate  of  ANN  JOYCE,  lat«  of  the 
District  of  Columbia,  deceased. 
All  persons  having  claims  against  the  said  deceased  are 
,  hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  19th  day  of  March 
next ;   they  may  otherwise  by  law  be  excluded  ft-om  all 
benefit  of  the  said  deceased. 
Given  under  my  hand  this  19th  day  of  March,  1892. 
JOSE  IGNACIO  RODRIGUEZ. 
13    No.  4891.    Ad.  Doc.  17.  2  Lafeyette  Square. 


This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  fVom  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  Special  Term  for  Orphans'  Court  busi- 
ness. Letters  of  Admini^^tration  on  the  personal  estate  of 
ELIZABETH  S.MEDLEY  BERRY,  late  of  theDistrict  of 
Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
herebv  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to'  the  subscriber,  on  or  before  the  26th  day  March 
next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  26th  dav  of  March,  1892. 
JAMES  J.  CAMPBELL. 
13    Randall  Hagner,  Proctor.      926  New  York  Ave.,  n.  w. 
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Book  Review, 

"The  Birth  op  the  Republic.  Compiled 
from  the  Natdonal  and  Colonial  Histories  and 
Historical  Collections,  from  the  American  Ar- 
chives and  from  Memoirs,  and  from  the  Jour- 
nals and  Proceedings  of  the  British  Parliament, 
by  Daniel  R  Qoodloe.  Containing  the  Reso- 
lutions, Declarations,  and  Addresses  adopted  by 
the  Continental  Congress,  the  Provincial  Con- 
gresses, Conventions  and  Assemblies,  of  the 
County  and  Town  Meetings,  and  the  Commit- 
tees of  Safety  in  all  the  Colonies,  from  the  Year 
1766  to  1776.  To  which  is  added  the  Articles  of 
Confederation,  a  History  of  the  Formation  and 
Adoption  of  the  Constitution,  the  Election  of 
President  Washington,  his  Inauguration  April 
30, 1789,  a  Copy  of  the  Constitution,  and  Wash- 
ington's Inaugural  Speech."  Chicago,  New 
York  and  San  Francisco:  Belford,  Clark  &  Com- 
pany, Publishers. 

This  work  has  been  prepared  by  Col.  Goodloe 
with  great  industry  and  fidelity,  and  it  is  a  rare 
oollection  of  important  historical  documents, 
gathered  in  one  handy  volume  of  400  pages.  It 
ought  to  be  in  every  library,  public  and  private, 
in  all  the  United  States. 


Shall  I,  like  a  hermit  dwell 
On  a  rock  or  in  a  cell  ?  —Raleigh. 

They  are  never  alone  that  are  accompanied 
witih  noble  thoughts.  —Sidney, 

I'm  armed  with  more  than  complete  steel— 
T^e  Justice  of  my  quarrel.  —MarUywe. 

No  man  e'er  felt  the  halter  draw, 
With  good  opinion  of  the  law.— Jb/in  Trumbull. 
Some  wee  short  hour  ay  out  the  twai. — Bums. 
Seven   wealthy  towns  contend   for    Homer 

dead, 
Through  which  the  living  Hppi^r  begged  his 
bread.  —Anon. 


Washington,  D.  C,  April  20, 1802. 
To  the  Editor  of  the  WcLshingUm  Law  Reports: 

Dear  Sir:  Under  the  caption  of '* Profes- 
sional Propriety"  there  is  a  letter  over  the 
signature  of  *•  M.  Ashford,  Preet  Title  Co.,"  in 
your  number  of  April  7,  which  seems  to  demand 
some  notice  from  us. 

So  far  as  this  letter  is  an  attack  upon  the 
Supreme  Court  of  the  District  of  Columbia,  or 
upon  its  Judges,  we  have  no  comment  to  makt 
upon  it.  That  court  is  amply  competent  tc 
take  care  of  itself  in  the  matter,  and  we  are  not 
called  upon  to  be  its  advocates  or  defenders. 
But  when  Mr.  "M.  Ashford,  Preet.  Title  Co.," 
indulges  in  a  personal  attack  upon  the  under- 
signed, the  undersigned  propose  to  take  care 
of  themselves. 

Mr.  Ashford  states  that  in  the  case  of  Sher- 
man V.  Sherman  counsel  reflected  upon  **  the 
title  company."  We  were  under  the  impres- 
sion that  there  were  several  title  companies  in 
the  city  of  Washington,  but  Mr.  Ashford  seems 
to  think  that  the  company  of  which  he  is  presi- 
dent is  the  only  one. 

In  the  brief  of  counsel  in  the  case  referred  to 
there  was  no  title  company  specified,  nor  was 
there  any  intimation  whatever  from  which  any 
one  could  infer  which  of  the  title  companies 
was  intended.  Moreover,  the  statement  was 
simply  a  statement  of  &ct6— that  the  title  com- 
pany (whichever  company  it  was)  had  overruled 
the  decision  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  and  there  was  nothing  what- 
ever in  the  statement  refiecting  upon  the 
company  or  impugning  its  motives.  But  Mr. 
Ashford  thinks  that  his  motives  have  been 
impugned  and  his  conduct  criticised.  This 
certainly  was  not  done  in  the  brief  to  which  he 
refers,  and  we  fail  to  find  any  such  impugnment 
or  criticism  in  the  decision  of  the  court  We, 
knowing,  of  course,  that  Mr.  Ashford,  or  his 
company,  was  the  title  company  referred  to  in 
the  brief,  believed  that  he  or  it  was  at  least  hon- 
est in  the  position  assumed;  but  Mr.  Ashford's 
manifestations  of  extreme  sensitiveness  may 
compel  us  to  revise  our  judgment. 

Mr.  Ashford  states  that  '*  counsel,  though  rep- 
resenting the  bill  of  review,  took  the  other  side 
of  the  argument."  This  statement  is  unfounded 
in  fact  and  false  in  insinuation,  and  Mr.  Ashford 
had  ample  opportunities  of  knowing  this,  when 
he  made  it. 

Mr.  Ashford  also  says:  "It  is  believed  that  if 
the  learned  counsel  in  the  Sherman  case  had 
represented  the  vendor  [in  the  Inglehart  case  to 
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which  he  refers]  we  should  have  had  a  foretaste 
of  the  spleen  they  worked  off  in  the  brief  re- 
ferred to."  The  only  spleen  is  Mr.  Ashford's  own, 
and  the  mere  result  of  chagrin  from  frequent 
deibat.  We  have  had  occasion  more  than  once 
to  oppose  Mr.  Ashford's  conclusions;  and  our 
opposition  has  not  been  without  success.  Mr. 
Ashford  may  differ  from  and  even  refuse  to 
submit  to  the  decisions  of  the  court,  but  no  man 
must  dare  differ  with  the  conclusions  of  Mr. 
Ashford. 

Mr.  Ashford's  attack  upon  counsel  in  the 
Sherman  case  is  altogether  unwarranted.  If  he 
Mt  aggrieved  by  the  brief  to  which  he  refers, 
and  had  called  upon  counsel  for  an  explanation, 
that  explanation  would  have  been  cheerfhlly 
accorded.  He  has  preferred  to  rush  into  piTnt, 
and  fsaring  that  his  weak  statements  and  mis- 
statements might  fail  of  their  purpose,  he  adopts 
the  unusual  course  of  publishing  his  letter  under 
the  caption,  or  headline,  of  "Professional  Pro- 
priety." 

It  would,  perhaps,  be  charitable  to  suppose 
that  Mr.  Ashford's  long  retirement  from  the 
usual  contact  and  requirements  of  professional 
life,  caused  by  his  absorption  of  The  TiUe  Insur- 
ance Company,  or  The  Title  Insurance  Com- 
pany's absorption  of  Mr.  Ashford,  has  dulled 
his  appreciation  of  the  elements  of  professional 
propriety. 

M.  F.  Morris, 
G.  E.  HAMii;roN. 

CoNFMOT  OF  Law&— Perpetuities.— A  testsr 
mentary  disposition  of  personal  proi)erty,  law- 
fhl  and  valid  at  the  place  of  the  testator's 
domicile,  where  it  was  made,  is  enforceable  in 
New  York,  although  if  made  in  New  York  it 
would  have  been  invalid  as  a  violation  of  the 
statute  against  perpetuities.  N.  Y.  Ct  of  App., 
March  1, 1892.  Cross  v.  United  States  Trust  Co. 
of  New  York.    16  N.  Y.  Supp.,  137,  affirmed. 

Form  of  Question.— Attorney:  *'Now,  mark 
me  well,  sir.  Do  I  understand  you  to  say  that 
you  were  standing  within  10  feet  of  the  parties 
when  the  fight  began  ?"  Witness  to  the  court: 
**  Your  Honor,  have  I  got  to  answer  that  ques- 
tion ?  "  The  court:  •*  I  see  nothing  wrong  in  the 
question.  You  may  answer  it."  Witness,  to 
Attorney:  "  Well,  sir,  I  don't  know  whether  you 
understand  me  to  say  it  or  not." 

Judos  (to  prospective  Juryman) :  "What  is 
your  occupation  ?  " 
P.  J.  *'  Collector  for  the  gas  company." 
Judee :  "  You  are  excused.    It  would  be  im- 
possible for  you  to  bring  in  a  true  bill."— Jria/i 
ljawTime$. 


Saprene  Court  of  tbe  United  Statof . 

JOHN  O'NBIL,  Plaintiff  in  Error. 

V. 

THE  STATE  OF  VERMONT. 

1.  Jobs  0*N«U'i  filaoe  of  bmiaen  was  at  Whitahall,  in  the 
State  of  New  York ;  and  he  aent  intozioatiiiK  Hqaon  in 
lepamte  packages  to  parties  in  Rutland,  Vt.,  bj  ex- 
press, O.  O .  D.  He  was  oonTicted  in  the  county  conrt  of 
Rutland  Oonniy,  of  807  offenses  of  selling  such  liqnors  at 
Rutland,  without  authority  and  contrary  to  tbe  laws  of 
Vermont,  as  of  a  second  conviction  for  a  like  offense, 
and  was  adjudged  to  pay  fines  and  costs  amounting  to 
16,688.72,  and  to  be  imprisoned,  etc. 

8.  CNell  carried  the  judgments  to  the  Supreme  Oouii  of 
Vermont,  on  error,  and  there  the  judgments  were  af- 
firmed. 

8.  He  then  sued  out  a  writ  of  error  from  this  court  to  review 
the  Judgment  of  the  Supreme  Court  of  Vermont ;  but 
the  court  holds  that  the  record  does  not  present  a  Fsd- 
eral  qusstion,  and  therefore  the  writ  of  error  is  dismissert 
for  want  of  Jurisdiction  is  this  court. 
Decided  ApriU,  1892. 

IN  Error  to  tbe  Supreme  Court  of  the  State 
of  Vermont 

Mr.  Justice  Blatchford  delivered  the  opin- 
ion of  the  Court : 

On  the  26th  of  December,  1882,  a  grand  juror, 
of  the  town  of  Rutland,  in  the  county  of  Rut- 
land and  State  of  Vermont,  made  a  written 
oomplaint,  on  his  oath  of  office,  before  a  justice 
of  peace  of  that  county,  that  John  O'Neil,  of 
Whitehall,  New  York,  on  December  25th,  1882, 
at  Rutland,  at  divers  timee,  did  "sell,  fUrnish, 
and  give  away  intoxicating  liquor,  without  au- 
thority," and  contrary  to  'the  statute,  and 
ftirther,  that  O'Neil,  at  the  March  term,  1879,  of 
tbe  Rutland  County  Court,  had  been  convicted 
of  selling,  famishing,  and  giving  away  intoxi- 
cating liquors,  against  the  law.  Thereupon  the 
justice  issued  a  warrant  for  the  arrest  of  O'NelL 
He  was  arrested  and  brought  before  the  justice, 
and  pleaded  not  guilty. 

The  statute  of  Vermont  under  which  the 
prosecution  was  instituted  id  embodied  in  Sees. 
8800  and  3802  of  chapter  169  of  the  Revised 
Laws  of  Vermont  of  1880,  (pages  734,  786,)  in 
these  words : 

'<  Section  3800.  No  person  shall,  except  as 
otherwise  especially  provided;  manufacture, 
sell,  ftimish  or  give  away,  by  himself,  clerk, 
servant  or  agent,  spirituous  or  intoxicating 
liquor,  or  mixed  liquor  of  which  a  part  is  spirit- 
uous or  intoxicating,  or  malt  liquors  or  lager 
beer;  and  the  phrase  'intoxicating  liquors' 
where  it  occurs  in  this  chapter  shall  be  held  to 
include  such  liquors  and  beer. 

"The  word  *fiirnish,'  where  it  occurs  in  this 
chapter,  shall  apply  to  cases  where  ap^von 
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knowingly  brings  into  or  transports  within  the 
State  for  another  person  Intoxicating  liquor  in- 
tended to  be  sold  or  disposed  of  contrary  to 
law,  or  to  be  divided  among  or  distributed  to 
others. 

"The  words  *giVfe  away,'  where  they  occur  in 
this  chapter,  shall  not  apply  to  the  giving  of  in- 
toxicating liquor  at  private  dwellings,  or  their 
dependencies,  unless  given  to  an  habitual  drunk- 
ard, or  unless  such  dwelling  or  its  dependencies 
become  a  place  of  public  resort. 

"  But  no  person  shall  ftirnish  or  give  away  in- 
toxioating  liquor  at  an  assemblage  of  persons 
gathered  to  erect  a  building  or  frame  of  a  build- 
ing, or  to  remove  a  building  or  at  a  public  gath- 
ering for  amusement. 

"Nothing  in  this  chapter  shall  prevent  the 
manufitcture,  sale  and  use  of  wine  for  the  com- 
memoration of  the  Lord's  supper,  nor  the  man- 
ufecture,  sale  and  use  of  cider,  or,  for  medical 
purposes  only,  of  wine  made  in  the  State  from 
grapes  or  other  fruits,  the  growth  of  the  State 
and  which  is  without  the  admixture  of  alcohol 
or  spirituous  liquor,  nor  the  manufacture  by  any 
one  for  his  own  use  of  fermented  liquor. 

"But  no  person  shall  sell  or  ftirnish  cider  or 
fermented  liquor  at  or  in  a  victualing  house, 
tavern,  grocery,  shop,  cellar  or  other  place  of 
public  resort,  or  at  any  place  to  an  habitual 
drunkard." 

"  Sec.  3802.  If  a  person  by  himself,  clerk,  serv- 
ant or  agent,  sells,  fUmishes  or  gives  away;  or 
owns,  keeps  or  possesses  with  intent  to  sell,  fiir- 
niah  or  give  away,  intoxicating  liquor  or  cider 
in  violation  of  law,  he  shall  forfeit  for  each 
offense  to  the  State,  upon  the  first  conviction 
ten  dollars  and  costs  of  prosecution;  on  the  sec- 
ond conviction  he  shall  forfeit  for  each  offense 
twenty  dollars  and  costs  of  prosecution,  and 
shall  also  be  imprisoned  one  month;  and  on  the 
third  and  subsequent  convictions  he  shall  forfeit 
for  each  offense  twenty  dollars  and  the  costs  of 
prosecution,  and  shall  also  be  imprisoned  not  less 
than  three  months  nor  more  than  six  months." 

The  complaint  was  in  the  form  prescribed  by 
section  385^  of  the  Revised  Laws  of  Vermont, 
for  offenses  against  section  3802 ;  and  section 
386Qlq^rovides  that  under  such  form  of  com- 
plaint "every  distinct  act  of  selling"  may  be 
proved,  "and  the  court  shall  impose  a  fine  for 
each  offense." 

The  justice,  after  hearing  the  proofs  of  the 
parties,  entered  judgment  finding  O'Neil  guilty 
of  467  offenses,  second  conviction,  of  selling  in- 
toxicating liquors  in  violation  of  chapter  169  of 
the  Revised  Laws,  and  adjudging  that  he  pay  to 
the  treasurer  of  the  Stat^  f^  fi^e  of  $9,140,  and 


^e  costs  of  prosecution,  taxed  at  1472.96,  and 
be  confined  at  hard  labor  in  the  house  of  correc- 
tion at  Rutland  for  the  term  of  one  month,  and 
that,  in  case  such  fine  and  costs  should  not  be 
paid  on  or  before  the  expiration  of  said  term  of 
one  month's  imprisonment,  he  should  be  con- 
fined at  hard  labor  in  the  house  of  correction  at 
Rutland  for  the  fhrther  term  of  28,836  days,  to 
be  computed  from  the  expiration  of  said  tenni>f 
one  month's  imprisonment.  From  that  Judg- 
ment O'Neil  appealed  to  the  county  court  of 
Rutland  County.  The  appeal  was  allowed,  and 
he  gave  bail  for  his  appearance. 

In  the  county  court  O'Neil  pleaded  not  guilty, 
and  the  case  was  tried  by  a  Jury.  He  did  not 
take  the  point,  either  before  the  justice  of  the 
peaQjB  or  the  county  court,  that  there  was  any 
defect  or  want  of  ftilness  in  the  complaint.  Any 
such  point  was  waived  by  the  fkilure  to  take  it. 
Besides,  it  did  not  involve  any  Federal  ques- 
tion. The  question  of  the  consolidation  of  sev- 
eral offenses  in  one  complaint  is  purely  a  matter 
of  State  practice,  and  it  is  a  familiar  rule  of 
criminal  law,  that  time  need  not  be  proved  as 
alleged. 

The  jury  found  O'Neil  guilty  of  307  offenses 
"of  selling  intoxicating  liquor  without  au- 
thority and  contrary  to  the  laws  of  Vermont,  as 
of  a  second  conviction  for  a  like  offense."  He 
filed  exceptions,  which  state  that,  for  the  pur- 
pose of  the  trial,  he  admitted  the  following  fitcts: 
"The  respondent,  John  O'Neil,  of  Whitehall,  in 
the  county  of  Washington  and  State  of  New 
York,  is  a  wholesale  and  retail  dealer  in  wines 
and  liquors  at  said  Whitehall,  and  has  been  so 
engaged  in  business  there  for  more  than  three 
years  last  past,  and  that  said  business  by  him 
carried  on  is  a  lawful  and  legitimate  business 
under  the  laws  of  the  State  of  New  York  as  con- 
ducted by  him  there.  That  during  the  last  three 
years  the  respondent  has  reoeived  at  his  store, 
in  said  Whitehall,  three  hundred  and  seven  sep- 
arate and  distinct  orders  by  mail,  telegraph,  and 
express,  for  si>ecified  and  designated  small  quan- 
tities of  intoxicating  liquors,  from  as  many  dif- 
ferent parties  residing  in  Rutland,  in  the  State 
of  Vermont.  The  orders  so  sent  by  express 
were  in  the  form  of  a  letter  addressed  to  the 
said  John  O'Neil  at  Whitehall  aforesaid,  and 
the  letter  attached  to  a  jug,  and  the  jug,  with 
the  letter  attached,  was  delivered  by  said  parties 
to  the  National  Express  Company,  in  Rutland, 
and  charges  thereon  paid  by  the  parties  so  send- 
ing the  order.  Orders  sent  by  mail  were  by  let- 
ters or  postal  cards  deposited  in  the  post  offices 
at  said  Rutland,  directed  to  John  O'Neil  at 
Whitehall,  New  York,  and  postage  paid  thereon. 
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Orders  sent  by  telegraph  were  delivered  by  the 
sender  at  the  telegraph  offices  in  said  Rutland, 
directed  to  said  John  O'Neil,  Whitehall,  New 
York,  and  charges  paid  by  the  sender,  which 
orders  requested  the  respondent  to  send  said 
intoxicating  liquors  to  the  parties  ordering 
the  same  at  said  Rutland,  and  in  more  than 
one-half  the  number  of  instances  said  orders 
directed  him  to  send  said  liquors  by  express, 
0.  O.  D.,  and  in  the  other  instances,  where 
the  orders  did  not  specify,  it  was  the  inten- 
tion of  the  purchaser  to  have  the  goods  so 
sent  to  him.  It  is  the  usual  course  of  trade  for 
merchants  receiving  an  order  from  a  consid- 
erable distance  for  goods  in  small  quantities  to 
send  the  same  by  express,  C.  O.  D.,  ^hen  the 
order  is  not  from  a  regular  customer  or  a  party 
of  known  responsibility.  That  upon  the  receipt 
of  said  orders  the  respondent  has  in  each  case 
measured  out  the  liquors  called  for  in  his  order 
at  his  store  in  Whitehall  aforesaid,  and  packed 
the  same  in  Jugs  or  other  vessels,  and  attached 
to*each  package  a  tag,  upon  which  was  written 
the.  name  and  address  of  the  party  ordering  the 
same,  and  delivered  each  package  so  directed 
and  addressed,  at  Whitehall,  aforesaid,  to  the 
National  Express  Company,  a  New  York  corpo- 
ration, a  common  carrier,  doing  business  be- 
tween New  York  and  Montreal  and  including 
the  route  between  said  Whitehall  and  said  Rut- 
land, and  each  of  said  packages  also  had  upon 
said  tag  the  name  and  business  card  of  the  re- 
spondent, and  none  of  said  packages  were  in 
any  manner  disguised,  and  all  of  them  were 
sealed  with  wax.  It  was  not  stated  on  the  jugs 
or  tags  what  they  contained.  The  respondent 
at  the  same  time  delivered  to  said  express  com- 
pany a  bill  of  said  liquor,  which  said  carrier 
placed  in  an  envelope,  marked  C.  O.  D.,  which 
envelope  had  endorsed  thereon,  among  other 
things,  the  following  instructions:  *  Do  not  de- 
liver the  whole  or  any  part  of  the  goods  accom- 
panjring  this  bill  until  you  receive  pay  therefor. 
Be  careful  to  notice  what  money  you  receive, 
and,  as  far  as  practicable,  send  the  same  as  re- 
ceived and  follow  the  special  instructions  of  the 
shipper,  if  any  are  g^  ven,  on  the  bills.  If  goods 
are  reftised  or  the  parties  cannot  be  found,  no- 
tify the  office  f^m  whence  received,  with  names 
and  dates,  and  await  flirther  instructions'— 
meaning  thereby  that  said  express  company 
should  receive  the  amount  of  said  bill  upon  the 
delivery  of  the  package  to  the  consignee^  and 
that  without  payment  of  said  bill  the  said  liquor 
should  not  be  delivered;  that,  in  the  usual  and 
ordinary  course  of  business  of  said  carrier  in 
such  cases,  the  said  express  company  delivered 


each  of  said  packages  to  the  consignee  named 
upon  said  tag,  at  Rutland,  and  at  the  same  timtf 
and  concurrently  with  such  delivery  received 
the  amount  of  the  said  bill  in  the  C.  O.  D.  en- 
velope, the  amount  of  treighii  for  the  transpor- 
tation of  said  package  fW>m  Whitehall  to  Rut- 
land, and  the  charges  for  returning  said  money 
to  the  respondent  at  Whitehall.  The  express 
company  placed  said  money  for  the  payment  of 
said  bill  in  the  same  envelope  and  returned  it  to 
the  respondent  at  Whitehall.  The  respondent 
did  nothing  to  or  with  said  liquors  after  the  said 
packages  were  delivered  by  him  at  said  White- 
hall to  said  common  carrier,  and  the  said  sev- 
eral consignees  received  the  same  and  made 
payment  as  aforesaid,  at  Rutland,  as  and  under 
the  contract  made,  as  aforesaid,  through  their 
said  orders  so  sent  to  the  respondent  at  White- 
halL  That  it  is  the  usual  and  ordinary  course 
of  business  of  said  express  company,  in  case 
goods  are  refused  or  the  consignees  cannot  be 
found,  for  the  office  to  which  goods  are  sent  to 
notify  the  office  ftom  which  they  were  shipped 
to  notify  the  consignor  of  the  facts,  and  the  con- 
signor would  be  consulted  and  his  orders  taken 
and  followed  as  to  the  disposition  of  the  goods, 
and  this  would  be  the  same  whether  goods  were 
sent  C.  O.  D.  or  otherwise.  The  respondent 
gave  no  special  directions  as  to  any  of  the  pack- 
ages shipped  as  aforesaid."  It  appears  clearly, 
fVom  this  admission  of  facte,  that  the  charges 
paid  in  Rutland,  to  the  express  company,  when 
the  empty  jug  was  sent  f^om  Rutland,  included 
only  the  charges  for  the  transportation  of  the 
empty  jug  to  Whitehall,  and  that  the  amount  of 
freight  for  the  transportation  of  the  packages 
containing  liquor,  from  Whitehall  to  Rutland, 
was  paid  when  it  was  delivered  to  its  consignee 
at  Rutland,  simultaneously  with  the  payment 
of  the  bill  for  the  liquor,  and  of  the  charges  for 
returning  the  money  to  Whitehall. 

The  exceptions  state  that  O'Neil  requested 
the  court  to  instruct  the  jury  that  the  facts  set 
forth  in  his  admission  did  not  constitute  an 
ofifense  against  the  statute,  under  the  complaint 
in  the  cause,  but  the  court  refused  *so  to  hold, 
and  he  excepted;  that  he  requested  the  ogurt 
also  to  instruct  the  jury  that,  under  the  racts 
set  forth  in  his  admission,  they  ought  to  find 
him  not  guilty,  but  the  court  refused  so  to  in- 
struct the  jury,  and  he  excepted;  that  the  court 
charged  the  jury  that  if  they  believed  the  facts 
set  forth  in  the  admission  to  be  true,  the  same 
made  a  case  upon  which  the  jury  should  find  a 
verdict  of  guilty  against  him,  to  which  instruc- 
tion he  excepted;  that  evidence  was  given  that 
at  the  March  term^  1879,  of  the  Rutland  County 
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Court,  he  was  convicted  of  selling,  famishing, 
and  giving  away  intoxicating  liquors;  and  that 
the  court  adjudged,  upon  the  verdict  and  the 
evidence,  that  he  was  guilty  of  457  offenses  of 
seUing  intoxicating  liquor  wilhout  authority, 
as  of  a  second  conviction.  The  exceptions  were 
allowed,  and  for  their  trial  the  sentence  was 
respited,  execution  stayed,  and  the  cause  passed 
to  the  Supreme  Court  of  Vermont. 

The  Judgment  of  the  county  court,  as  entered, 
was,  that  CNeil  pay  a  fine  of  {0,140,  and  the 
costs  of  prosecution,  taxed  at  |497.96,  and  stand 
oommitted  until  the  sentence  should  be  com- 
plied with;  and  that  if  the  said  fine  and  costs, 
and  costs  of  commitment,  ascertained  to  be  76 
cento,  the  whole'  aggregating  $6,638.72,  should 
not  be  paid  before  March  20, 1883,  he  should  be 
confined  at  hard  labor,  in  the  house  of  correc- 
tion at  Rutland,  for  the  term  of  19,914  days. 

The  case  was  heard  in  the  Supreme  Court, 
and  a  decision  was  rendered  in  the  General 
Term,  the  Chief  Judge  and  six  Assistant  Judges 
being  present,  at  October  term,  1885,  which  is 
reported  in  68  Vermont,  140.  The  Judgment  of 
the  Supreme  Court  was,  that  the  Judgment  of 
theoounfy  court  was  not  in  anywise  erroneous 
or  defective  and  there  was  not  any  error  in  the 
proceedings.  O'Neil  has  sued  out  a  writ  of  error 
firom  this  court  to  review  that  Judgment 

The  trial  and  conviction  of  O'Neil  in  the 
ooiMity  court  were  solely  for  * '  selling  intoxicating 
liquor  without  authority."  The  punishment  pre- 
scribed therefor  by  section  8802  was  that  '*  on  the 
seoond  conviction,  he  shall  forfeit  for  each  offense 
twenty  dollars  and  costs  of  prosecution,  and 
shall  also  be  imprisoned  one  month."  The 
term  of  confinement  for  19,914  days  was  three 
days  for  each  dollar  of  the  (6,638,  under  Sec- 
tion 4366  of  the  Revised  Laws  of  Vermont,  which 
prescribes  the  time  of  imprisonment  in  default 
of  payment  of  the  fine  and  costs  in  criminal 
cases.  It  is  not  assigned  in  this  court,  as  error, 
in  the  assignment  of  errors,  or  in  the  brief  for 
O'Neil,  that  he  was  subjected  to  cruel  and  unu- 
sual punishment,  in  violation  of  the  Constitu- 
tion of  the  United  States.  It  appears  by  the 
rei>ort  of  the  case  in  58  Vermont,  that  he  took 
the  point  in  the  Supreme  Court  of  Vermont, 
that  the  statute  of  that  State  was  repugnant  to 
the  8th  Amendment  to  the  Constitution  of  the 
United  States  and  to  that  of  Vermont,  in  that 
it  allowed  "cruel  and  unusual  punishment" 
That  court  said,  in  its  opinion:  "The  constitu- 
tional inhibition  of  cruel  and  unusual  punish- 
ments, or  excessive  fines  or  bail,  has  no  applica- 
tion. The  punishment  imposed  by  statute  fbr 
the  offense  with  which  the  respondent,  O'Neil, 


is  charged,  cannot  be  said  to  be  excessive  or 
oppressive.  If  he  has  subjected  himself  to  a 
severe  penalty,  it  is  simply  because  he  has  com- 
mitted a  great  many  such  offenses.  It  would 
scarcely  be  competent  for  a  person  to  assail  the 
constitutionality  of  the  statute  prescribing  a 
punishment  for  burglary,  on  the  ground  that 
he  had  oommitted  so  many  burglaries  that^  if 
punishment  for  each  were  infiicted  on  him,  he 
might  be  kept  in  prison  for  life.  The  mere  fitct 
that  Cumulative  punishments  may  be  imposed 
for  distinct  offenses  in  the  same  prosecution  is 
not  material  upon  this  question.  If  the  penalty 
were  unreasonably  severe  for  a  sin^Is  offense,  the 
constitutional  question  might  be  urged;  but  here 
the  unreasonableness  is  only  in  the  number  of 
offenses  which  the  respondent  has  committed." 
We  forbdiur  the  consideration  of  this  question, 
because  as  a  Federal  question,  it  is  notassignedas 
error,  noreven  suggested  in  thebrief  of  the  plain- 
tiff in  error  ;*and,  so  for  as  it  is  a  question  arising 
under  the  Constitution  of  Vermont,  it  is  not 
within  our  provinoa  Moreover,  as  a  Federal 
question,  it  has  always  been  ruled  that  the  8th 
Amendment  to  the  Constitution  of  the  United 
States  does  not  apply  to  the  States.  Pervear 
V.  The  Commonwealth,  5  Wall.,  476. 

The  opinion  of  the  Supreme  Court  of  Vermont 
was  delivered  by  Chief  Judge  Boyoe.  The  case 
being  one  for  selling  intoxicating  liquors  con- 
trary to  law,  the  court  stated  the  question  to  be 
whether  the  liquors  were  sold  by  O'Neil,  in  con^ 
templation  of  law,  in  Rutiand  County,  and  said 
that  the  answer  depended  upon  whether  the 
National  Express  Company,  by  which  the 
liquors  were  delivered  to  the  consignees  there- 
of was  in  law  the  agent  of  the  vendor  or  of  the 
vendees;  that,  if  the  purchase  and  sale  of  the 
liquors  was  fhlly  completed  in  the  State  of  New 
York,  so  that,  upon  delivery  of  them  to  the 
express  company  for  transportation,  the  titie 
vested  in  the  consignees,  as  in  the  case  of  a 
completed  and  unconditional  sale,  then  no 
offense  against  the  law  of  Vermont  had  been 
committed;  but  that  if,  on  the  other  hand,  the 
sale,  by  its  terms,  could  become  complete,  so  as 
to  pass  the  title  in  the  liquors  to  the  consignees, 
only  upon  the  doing  of  some  act,  or  the  fUfill- 
ing  of  some  condition  precedent^  after  they 
reached  Rutland,  then  the  rulings  of  the  county 
court  upon  the  question  of  the  offense  were 
correct. 

The  court  then  said :  "  The  liquors  were  or- 
dered by  residents  of  Vermont  fhyn  dealers 
doing  business  in  the  State  of  New  York,  who 
selected  flrom  their  stock  such  quantities  and 
kinds  of  goods  as  they  thought  proper  in  corn- 
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plianoe  with  the  terms  of  the  orders,  pot  them 
up  in  packages,  directed  them  to  the  consign- 
ees, and  delivered  them  to  the  express  company 
as  a  common  carrier  of  goods  fbr  transporta- 
tion, accompanied  with  a  bill,  or  invoice,  for 
coUection.  The  shipment  was  in  each  instance, 
which  it  is  necessary  here  to  consider,  *  C.  O. 
D.;'  and  the  cases  show  that  the  effect  of  the 
transaction  was  a  direction  by  the  shipi>er  to 
the  express  company  not  to  deliver  the  goods 
to  the  consignees  except  npon  payment  of  the 
amount  specified  in  the  C.  O.  D.  bills,  together 
with  the  charges  for  the  transportation  of  the 
packages  and  for  the  return  of  the  money  paid. 
This  direction  was  understood  by  the  express 
company, which  received  the  shipments  coupled 
therewith." 

The  court  then  remarked  that  whefiier  or  not, 
and  when,  the  legal  title  in  property,  sold  passes 
firom  the  vendor  to  the  vendee,  is  always  a  ques- 
tion of  the  intention  of  the  parti€«^  which  is  to 
be  gathered  from  their  acts  and  all  the  fkcts 
and  circumstances  of  the  case  taken  together, 
and  cited  Mason  v.  Thompson,  18  Pickering, 
906;  Bei^amin  on  Sales,  sections  311,  319,  note 
c,  and  390,  note  d;  and  Robert's  Vermont  Di- 
gest, 610  et  9eq,  It  then  proceeded :  ^'  In  the 
cases  under  consideration,"  (viz,  the  present 
case,  and  another  case  against  O'Neil,  for  keep- 
ing intoxicating  liquors  with  the  intent  to  sell, 
etc.),  "the  vendors  of  the  liquors  shipped  them 
in  accordance  with  the  terms  of  the  orders  re- 
ceived, and  the  mode  of  shipment  was  as  above 
stated.  They  delivered  the  packages  of  liquors, 
properly  addressed  to  the  several  persons  or- 
dering the  same,  to  the  express  company,  to 
be  transi>orted  by  that  company  and  delivered 
by  it  to  the  consignees  upon  fhlfillment  by 
them  of  a  specified  condition  precedent^  namely, 
payment  of  the  purchase  price  and  transporte- 
tion  charges  and  not  otherwise.  Attached  to 
the  very  body  of  the  contract,  and  to  the  act  of 
delivery  to  the  carrier,  was  the  condition  of 
pasrment  before  delivery  of  possession  to  the 
consignee.  With  this  condition  unfulfilled  and 
not  waived,  it  would  be  impossible  to  say  that 
a  delivery  to  the*carrier  was  intended  by  the 
consignor  as  a  delivery  to  the  consignee,  or  as 
a  surrender  of  the  legal  title.  The  goods  were 
intrusted  to  the  carrier  to  transport  to  the  place 
of  destination  named,  there  to  present  them  for 
acceptance  to  the  consignee,  and  if  he  accepted 
them  and  paid  the  accompanying  invoice  and 
the  traasportation  charges,  to  deliver  them  to 
him;  otherwise,  to  notify  the  consignor  and 
hold  them  subject  to  his  order.  It  is  difficult 
to  see  how  a  seller  could  more  positively  and 


unequivocally  express  his  intention  not  to  re- 
linquish his  right  of  property  or  possession  in 
goods  until  payment  of  the  purchase  price  than 
by  this  method  of  shipment.  We  do  not  think 
the  case  is  distinguishable  in  principle  firom 
that  of  a  vendor  who  sends  his  clerk  or  agent  to 
deliver  the  goods,  or  forwards  them  to,  or  makes 
them  deliverable  upon  the  order  of,  his  agent, 
with  instructions  not  to  deliver  them  except  on 
payment  of  the  price,  or  performance  of  some 
other  specified  condition  precedent  by  the  ven- 
dee. The  vendors  made  the  express  company 
their  agent  in  the  matter  of  the  delivery  of  the 
goods,  with  instructions  not  to  part  with  the 
possession  of  them  except  upon  prior  or  con- 
temporaneous receipt  of  the  price.  The  con- 
tract of  sale,  therefore,  remained  inchoate  or 
executory  while  the  goods  were  in  transit,  or 
in  the  hands  of  the  express  company,  and  conld 
only  become  executed  and  complete  by  their 
delivery  to  the  consignee.  There  was  a  com- 
pleted executory  contract  of  sale  in  New  York; 
but  the  completed  sale  was,  or  was  to  be,  in  this 
State." 

The  foregoing  comprises  all  that  was  sidd  by 
the  Supreme  Court  material  to  the  case  now  be- 
fore us. 

It  is  assigned  for  error,  that  the  Supreme 
Court  held  (1)  that  the  sale  of  intoxicating  liquor 
in  New  York,  by  a  citizen  of  that  State  lawftiUy, 
was  a  crime  under  the  statute  law  of  Vermont, 
when  the  liquor  so  sold  was  shipped  C.  O.  D.  to 
the  purchaser  in  Vermont,  by  his  direction;  (2) 
that  a  shipment  of  liquors  by  a  common  carrier 
fh)m  New  York,  by  a  citizen  of  that  State  to  a 
purchaser  in  Vermont,  under  the  circumstances 
of  this  case,  was  a  crime  under  the  statute  of 
Vermont,  which  could  be  punished  by  the  courts 
of  Vermont;  (3)  that  such  statute  was  not  in  con- 
flict with  the  clause  of  the  Constitution  of  the 
United  States  which  gives  Congress  power  to 
regulate  commerce  with  foreign  nations  and 
among  the  several  States  and  with  the  Indian 
tribes;  (4)  that  O'Neil,  under  the  fistcte  in  this 
case,  was  amenable  to  the  statute  law  of  Ver- 
mont prohibiting  the  sale,  furnishing,  and  giv- 
ing away  of  intoxicating  liquors;  and  (5)  that 
the  construction  the  court  gave  to  that  statute, 
and  its  application  to  the  facts  of  this  case,  was 
not  in  conflict  with  Section  8  of  Article  1  of  the 
Constitution  of  the  United  States,  in  regard  to 
the  regulation  of  commerce.  It  is  contended 
for  the  State  of  Vermont  that  this  court  has  no 
Jurisdiction  of  this  case,  because  the  record  does 
not  present  a  Federal  question.  We  are  of 
opinion  that  this  contention  is  correct,  and 
that  the  writ  of  error  must  be  dismissed  for 
want  of  jurisdiction  in  this  court 
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No  point  on  the  commerce  clause  of  the  Con- 
fltitution  of  the  United  States  was  taken  in  the 
ooanty  coart,  in  regard  to  the  present  case,  or 
considered  by  the  Supreme  Court  of  Vermont. 
One  reason  for  this  may  have  been  that  the  de- 
cision in  Peiroe  v.  New  Hampshire  5  How.,  504, 
had  not  theretofore  been  in  terms  overruled  or 
questioned  by  this  court,  the  cases  of  Bowman 
V.  Chicago,  etc.,  Railway  Co.,  125  U.  S.,  465,  and 
Leisy  v.  Hardin,  135  U.  S.,  100,  not  having  been 
then  decided.  The  only  points  raised  in  the 
county  court,  according  to  the  exceptions, 
were,  that  the  facte  set  forth  in  the  written 
admission  of  O'NeU  did  not  constitute  an  of- 
fense against  the  statute  of  Vermont  under  the 
complaint,  and  that  he  ought  to  be  found  not 
guilty  under  the  facts  so  set  forth.  The  matters 
thus  excepted  to  were  too  general  to  call  the 
attention  of  the  State  court  to  the  commerce 
clause  of  the*  Constitution,  or  to  any  right 
claimed  under  it.  Famey  v.  Towle,  1  Black, 
350 ;  Day  v.  Gallup,  2  WaU.,  97;  Edwards  v. 
BUiott,  21  WaU.,  532;  Warfield  v.  Chaffe,  91  U. 
8.,  690;  Susquehanna  Boom  Co.  v.  West  Branch 
Boom  Co.,  110  U.  S.,  57;  Clark  v.  Pennsylvania, 
128  U.  S.,  395. 

The  only  question  considered  by  the  Supreme 
Court,  in  its  opinion,  in  regard  to  the  present 
case,  was  whether  the  liquor  in  question  was 
sold  by  O'Neil  at  Rutland  or  at  Whitehall,  so  as 
to  fall  within  or  without  the  statute  of  Vermont, 
and  the  court  arrived  at  the  conclusion  that  the 
completed  sale  was  in  Vermont.  That  does  not 
involve  any  Federal  question. 

In  its  opinion  in  58  Vdrmont^  140,  the  Supreme 
Court  considered  not  only  the  present  case  and 
the  case  before  referred  to  against  O'Neil  for 
keeping  intoxicating  liquors  with  intent  to  sell, 
etc.,  but  also  two  other  cases,  being  proceedings 
in  rem  for  the  condenmation  of  intoxicating 
liquor  on  its  seizure,  in  which  latter  two  cases 
the  National  Express  Company  was  claimant, 
and  in  one  of  them  the  liquors  were  forfeited, 
while  in  the  other  of  them  some  of  the  liquors, 
(being  those  which  had  been  paid  for  to  the 
shipper  at  Whitehall,  New  York, )  were  returned 
to  t^e  claimant  and  the  remainder  forfeited. 

In  its  opinion,  the  court  said :  ''  Concerning 
the  claim  that  section  8  "  of  article  1,  '*  of  the 
Federal  Constitution,  conferring  upon  Congress 
the  exclusive  right  to  regulate  commerce  among 
the  States,  has  application  it  is  sufficient  to  say 
that  no  regulation  of  or  interference  with  inter- 
state commerce  is  attempted."  That  this  ob- 
servation had  reference  solely  to  the  two  seizure 
oases,  and  not  to  the  present  case,  is  apparent 
from  the  tBLct  that  the  court  immediately  went 


on  to  say :  "  If  an  express  company  or  any 
other  carrier  or  person,  natural  or  corporate, 
has  in  possession  within  this  State  an  article  in 
itself  dangerous  to  the  community,  or  an  article 
intended  for  unlawful  or  criminal  use  within 
the  State,  it  is  a  necessary  incident  of  the  police 
powers  of  the  State  that  such  article  should  be 
subject  to  seizure  for  the  protection  of  the  com- 
munity." The  liquors  in  those  two  cases  in  rem 
were  seized  by  the  sheriff  at  Rutland,  while  in 
the  possession  of  the  National  Express  Com- 
pany, some  of  them  having  been  delivered  to 
that  company  at  Troy,  New  York,  and  some  at 
Whitehall,  New  York,  and  all  of  them  having 
been  ordered  by  persons  at  Rutland  for  their 
own  use  and  not  for  sale  or  distribution  contrary 
to  law. 

^e  Supreme  Court  of  Vermont  decided  the 
case  before  us  upon  a  ground  broad  enough  to 
maintain  its  judgment  without  considering  any 
Federal  question.  No  Federal  question  was 
presented  for  its  decision,  as  to  this  case,  nor 
was  the  decision  of  a  Federal  question  necessary 
to  the  determination  of  this  case,  nor  was  any 
actually  decided,  nor  does  it  appear  that  the 
judgment  as  rendered  could  not  have  been 
given  without  deciding  one.  Hale  v.  Akers,  132 
U.  S.,  554,  565,  and  cases  there  cited ;. San  Fran- 
cisco V.  Iteell,  133  U.  S.,  65;  Hopkins  v.  McLnre, 
133  U.  S.,  380;  Blount  v.  Walker,  184  U.  S.,  607; 
Beatty  v.  Benton,  135  U.  S.,  244;  Johnson  v. 
Risk,  137  U.  S.,  300;  Butler  v.  Gage,  138  D.  S., 
52;  Beanpr6  v.  Noyes,  138  U.  S.,  397;  Leepw  v. 
Texas,  139  U.  S.,  462;  Henderson  Bridge  Co.  v. 
Henderson  City,  141  U.  S.,  679;  Hammond  v. 
Johnston,  142  U.  S.,  78;  New  Orleans  v.  New 
Orleans  Water  Works  Co.,  142  U.  S.,  79. 

It  was  entirely  immaterial  how  the  liquor  sold 
by  O'Neil  at  Rutland  came  to  be  there,  for  sale 
there — whether  it  was  made  there,  or  whether 
it  was  brought  in  some  way  from  the  State  of 
New  York.  The  only  question  was  whether  it 
was  at  Rutland  so  as  to  be  capable  of  sale  there, 
and  whether  it  was  sold  there. 

Moreover,  under  the  practice  in  the  Supreme 
Court  of  Vermont,  the  very  error  relied  upon 
must  appear  affirmatively  in  the  exceptions. 
Sequin  v.  Peterson,  45  Vt.,  255;  State  v.  Preston, 
48  Vt,  12;  Hathaway  v.  'National  Life  Ins.  Co., 
48  Vt,  335;  State  v.  Brunelle,  57  Vt ,  580;  Spauld- 
ing  V.  Warner,  57  Vt,  654;  Rowell  v.  Fuller,  59 
Vt,  688. 

The  result  is  that  the  writ  of  error  must  be 
dismissed, 

Mr.  Justice  Harlan  and  Mr.  Justtee  Brbwbb 
dissented,  claiming  that  a  Federal  question  was 
presented  by  the  record. 
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The  United  States  Oircuit  Ck>\irt  of  Appeals. 

The  United  States  Oircuit  Court  of  Appeals 
convened  at  12  o'clock  yesterday.  The  judges 
were  attired  in  black  silk  gowns  similar  to  the 
official  robes  of  the  United  States  Supreme  Court 
Justices,  and  the  forms  and  order  of  transacting 
business  are  also  similar  to  those  of  that  court. 
The  Jadges  entered  the  court  room  and  occupied 
the  bench  in  the  following  named  order:  Hughes, 
Bondy  €k)ff,  and  Morris.  On  the  approach  of  the 
Justices,  George  W.  Addison,  criei:  of  the  new 
court  while  in  session  at  Baltimore,  announced 
their  entrance  and  everyone  arose  and  stood 
until  the  justices  had  reached  their  chairs.  The 
audience  then  bowed  and  resumed  their  seats. 
Judge  Bond  called  for  motions  and  Mr.  Robert 
H.  Smith  moved  that  the  following  named  gen- 
tlemen be  admitted  as  attorneys  of  the  court: 

John  L.  Thomas,  R.  P.  H.  Staub,  D.  H.  Cham- 
berlain,  William  S.  Thomas,  Chas.  Herzog,  James 
E.  Carr,  jr.,  H.  Arthur  Stump,  Charles  H.  Carter, 
Henry  Stockbridge,  jr.,  John  0.  King,  Francis 
P.  Stevens,  Arthur  George  Brown,  Henry  0. 
Kennard,  W.  Benton  Crisp,  John  C.  Kerlin,  Ju- 
lian S.  Jones,  J.  Cookman  Boyd,  H.  V,  D.  Johns, 
J.  F.  Bullitt,  Geo.  M.  Sharp,  Albert  Ritchie,  W. 
Starr  Gephart,  Archibald  Stirling,  J.  E.  Stirling, 
Henry  D.  Loney,  William  Reynolds,  Skip  with 
Wihner,  E.  J.  D.  Cross,  F.  V.  Rhodes,  R.  L. 
Bodgers,  R.  D.  Morrison,  Joseph  Packard,  Phil. 
H.  Tuck,  O.  D.  Bamitz,  M.  R.  Walter,  M.  S. 
Wiel,  P.  H.  Hack,  F.  P.  Clark,  William  T.  Brant- 
ley,  P.W.  Story,  D.  S.  Briscoe,  William  J.  O'Brien, 
D.  L.  Brinton,  William  F.  Porter,  Harry  M.  Ben- 
zinger,  R.  R.  Brown,  William  F.  Brune,  WiUiam 
J.  Cross,  T.  F.  Hiskey,  Frederick  Leist,  S.  J.  Poe, 
and  A.  Robinson.  Mr.  Maloney,  clerk  of  the 
court,  administered  the  oath  and  the  then  duly 
qualified  attorneys  signed  the  book,  after  which 
the  court  proceeded  with  the  regular  course  of 
buflinefls.— BalttTTiore  Daily  Record,  Apr.  13, 1892. 


Qrbat  are  the  powers  of  the  Magna  Charta, 
and  wonderftd  the  liberties  of  Englishmen  !  *  It 
ha0  b«ea  recently  decided  in  Blackburn  County 
Ooort  that  where  a  member  of  a  congregation 
had  sat  out  the  vicar's  sermons  but  objected  to 
listening  to  the  curate's,  and  for  this  reason 
attempted  to  leave  the  church  but  was  detained 
by  a  "sidesman,"  and  thus  compelled  nolens 
volens  to  hear  that  which  tired  him  exceedingly, 
he  could  recover  in  an  action  for  false  imprison- 
ment Joyous  and  refireshing  is  it  to  learn  that 
one  cannot  be  compelled  to  sit  through  a  dreary 
sermon. 


Supreme  Conrt  of  the  United  States. 

THE    COLUMBIA    AND     PUQET     SOUND 

RAILROAD    COMPANY,    PLADmrF 

IN  Error, 

V. 

WILLARD  C.  HAWTHORNE. 

1.  The  writ  of  error  directly  present*  for  the  dedsion  of  thii 

court  the  question  whether,  in  an  action  for  ii^iiriet 
caused  by  a  machine  alleged  to  be  negligently  oon- 
structed,  a  subsequent  alteiation  or  repair  of  the  ma- 
chine by  the  defendant  is  competent  eridenoe  of  negli- 
gence in  its  original  construction. 

2.  It  is  now  settled,  upon  much  consideration,  by  the 
decisions  of  the  highest  courts  of  most  of  the  States  in 
which  the  question  has  arisen,  that  such  evidence  is 
incompetent. 

8.  This  court  approves  the  opinion  of  the  court  in  Morae  ▼. 
Minneapolis  and  St.  Louis  Railway,  80  Minn.,  466,  that 
evidence  of  this  kind  ought  not  to  be  admitted  under 
any  circumstances. 

In  error  to  the  Supreme  Court  of  the 
Territory  of  Washington. 

This  was  an  action  brought  in  a  district 
court  of  the  Territory  of  WashiDgtoo, 
against  a  corporation  owning  a  saw  mill, 
by  a  man  employed  in  operating  a  machine 
therein,  called  a  trimmer,  to  recover  dam- 
ages for  the  defendant's  negligence  in  pro- 
viding an  unsafe  and  defective  machine, 
whereby  one  of  the  pulleys,  over  which  ran 
the  belt  transmitting  power  to  the  saw,  fell 
upon  and  injured  the  plaintiff.  The  de- 
fendant denied  any  negligence  on  its  part, 
and  averred  negligence  on  the  part  of  the 
plaintiff. 

At  the  trial,  the  plaintiff  introduced  evi- 
dence tending  to  show  that  the  pulley, 
weighing  about  fifty  pounds,  revolved 
around  a  stationary  shaft  made  of  gas  pipe, 
with  nothing  to  hold  the  pulley  on  but  a 
common  cap  or  nut  screwed  on  the  end  of 
the  pipe,  and  its  thread  running  in  the 
same  way  as  the  pulley,  and  liable  to  be 
unscrewed  by  the  working  of  the  pulley; 
that  the  nut  became  unscrewed  and  came  off, 
so  that  the  pulley  fell  upon  and  greatly  in- 
jured the  plaintiff;  and  that  if  the  nut  had 
been  properly  put  on,  with  a  bolt  through 
the  shaft,  the  accident  could  not  have  hap- 
pened. 

The  plaintiff's  counsel  asked  a  witness 
whether  there  had  been  any  change  in  the 
machinery  since  the  accident.  Thereupon 
the  following  colloquy  took  place: 

Defendant's  counsel.  **  We  object  to  that. 
The  rule  is  well  underatood,  and  as  your 
honor  has  already  given  it  in  other  cases, 
that  a  person  is  not  bound  to  furnish  the 
best  known  machinery,  but  to  fiirnish  ma- 
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ohinery  reasonably  safe*  It  is  not  a  ques- 
tion as  to  what  we  h^ve  done  with  the  ma- 
chinery in  the  last  few  years  or  months 
since  the  accident  occurred,  but  what  was 
the  condition  then." 

The  Court.  **Tbe  rule  is  quite  well  set- 
tled, I  think,  that  where  an  accident  oocui's 
through  defective  machinery  or  defective 
fixtures  or  the  machine  itself,  if  that  is 
shown  to  be  ti*ue,  then  a  change,  repair  or 
substitution  of  something  else  for  the  de- 
fective machinery  is  admissible  as  showing 
or  tending  to  show  the  fact.  I  think  that 
is  quite  well  settled." 

Defendant's  counsel.  **  I  thoroughly  con- 
cur with  the  court  as  to  the  rule." 

Plaintiff's  counsel.  "We  propose  to  show 
changes." 

TheCouBT.  "I  think  it  is  admissible." 

Defendant's  counsel.  "  We  will  save  an 
exception." 

The  CouBT.  "  Exception  allowed." 

The  witness  then  answered  that  there  had 
been  changes  since  the  accident,  and  that 
they  consi^ed  in  putting  a  rod  through  the 
shait  and  gammon  nuts  on  the  end  of  the 
rod  to  keep  the  pulleys  on.  and  in  putting 
np  some  planks  underneflrt;h  the  pulleys  to 
keep  them  from  foiling  down.  To  the  ad- 
mission of  the  evidence  of  each  of  these 
changes  an  exception  was  taken  by  the  de- 
fendant and  allowed  by  the  judge. 

At  the  close  of  all  the  evidence  for  the 
plaintiff  (which  it  is  unnecessary  to  state), 
the  defendant  moved  "  for  a  judgment  of 
nonsuit,  on  the  ground  that  the  plaintiff 
had  foiled  to  prove  a  sufficient  cause  for  the 
jury;"  and  an  exception  to  the  overruling 
of  this  motion  was  taken  by  the  defendant 
and  allowed  by  the  court. 

The  defendant  then  introduced  evidence, 
and  the  case  was  argued  by  counsel  and 
submitted  by  the  court  to  the  jury,  who  re- 
turned a  verdict  of  $10,000  for  the  plaintiff, 
ux>on  which  judgment  was  rendered.  The 
defendant  apposed  to  the  Supreme  Court 
of  the  Territory,  which  affirmed  the  judg- 
ment 3  Wash.  Ter.,  353.  The  defendant 
sued  out  this  writ  of  error. 

DMldad  April  4,1802. 

Mr.  Justice  Obay,  after  stating  the  case 
as  above,  delivered  the  opinion  of  the  court: 

The  question  of  the  sufficiency  of  the 
evidence  for  the  plaintiff  to  suppoil  his 
action  CMinot  be  considered  by  this  court. 
It  has  repeatedly  been  decided  that  a  re- 
quest for  a  ruling  that  upon  the  evidence 
introduced  the  plaintiff  is  not  entitled  to 


recover  cannot  be  made  by  the  defendant, 
as  a  matter  of  right,  unless  at  the  close 
of  the  whole  evidence;  and  that  if  the  de- 
fendant, at  the  close  of  the  plaintiff's  evi- 
dence, and  without  resting  his  own  case, 
requests  and  is  refused  such  a  ruling,  the 
refusal  cannot  be  assigned  for  error.  Grand 
Trunk  Eailway  v.  Gummings,  106  U.  S., 
700;  Accident  Ins.  Co.  v.  Crandal,  120  U. 
S.,  527;  Northern  Pac.  Kailroad  v.  Mares, 
123  U.  S.,  710;  Robertson  v.  Perkins,  129 
TJ.  S.,  233. 

The  only  other  exception  argued  is  to  the 
admission  of  evidence  of  changes  in  the 
machinery  after  the  accident. 

It  was  argued  for  the  plaintiff  that  this 
exception  was  not  open  to  the  defendant, 
because  it  had  been  waived  by  his  counsel 
saying,  aft)er  the  first  ruling  of  the  court  on 
the  subject,  **  I  thoroughly  concur  with  the 
court  as  to  the  rule."  Assuming  these 
words  to  be  accurately  rex>orted,  it  is  not 
wholly  clear  whether  they  refer  to  the  rule 
as  to  evidence  of  subsequent  changes,  or  to 
the  rule,  mentioned  just  before,  as  to  the 
degree  of  care  required  of  the  defendant. 
That  they  were  not  understood,  either  by 
the  counsel  or  by  the  court,  as  waiving  the 
olijection  to  evidence  of  subsequent  changes, 
is  shown  by  the  plaintiff'scounsel  thereupon 
saying,  **We  propose  to  show  changes;" 
and  by  the  court  ruling  them  to  be  admiss- 
ible, and  allowing  an  exception  to  this  ruling, 
and  immediately  afterwards  allowing  two 
other  exceptions  to  evidence  on  the  same 
subject.  And  the  question  of  the  admissi- 
bility of  this  testimony  was  considered  and 
decided  by  the  Supreme  Court  of  the  Terri- 
tory.    3  Wash.  Ter.,  353,  364. 

The  writ  of  error,  therefore,  directly  pre- 
sents for  the  decision  of  this  court  the  ques- 
tion whether,  in  an  action  for  injuries 
caused  by  a  machine  alleged  to  be  negli- 
gently constructed,  a  subsequent  alteration 
or  repair  of  the  machine  by  the  defendant 
is  eompetent  evidence  of  n^ligence  in  its 
original  construction. 

Upon  this  question  there  has  been  some 
difference  of  opinion  in  the  courts  of  the 
several  States.  But  it  is  now  settled,  upon 
much  consideration,  by  the  decisions  of  the 
highest  courts  of  most  of  the  States  in  which 
the  question  has  ^arisen,  that  the  evidence 
is  incompetent,  because  the  taking  of  such 
precautions  against  the  future  is  not  to  be 
construed  as  an  admission  of  responsibility 
for  the  past,  has  no  Intimate  tendency  to 
prove  that  the  defendant  had  been  nj^gligent 
before  the  accident  happened,  and  is  calcu- 
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lated  to  distract  the  minds  of  the  jury  from 
the  real  issue,  and  to  create  a  prejudice 
against  the  defendant.  Morse  v.  Minne 
apolis  &  St.  Louis  Railway,  30  Minnesota, 
465;  Corcoran  v.  Peekskill,  108  N.  Y.,  151; 
Nalley  v.  Hartford  Carpet  Co.,  51  Connec- 
ticut, 524;  Ely  v.  St.  Louis,  &c..  Railway,  77 
Missouri,  34;  Missouri  Pacific  Railway  v. 
Hennessey,  75  Texas,  155;  Terre  Haute  & 
Indianapolis  Railroad  v.  Clem,  123  Indiana, 
15;  Hodges  V.  Percival,  132  Illinois,  53; 
Lombar  v.  East  Tawas,  86  Michigan,  14; 
Shinners  v.  Proprietors  of  Locks  &  Canals, 
154  Mass.,  168. 

As  was  pointed  out  by  the  the  court  in 
the  last  case,  the  decision  in  Read  man  v. 
Conway,  126  Mass.,  374,  377,  cited  by  this 
plaintiff,  has  no  bearing  upon  this  question, 
but  simply  held  that  in  an  action  for  inju- 
ries fi'om  a  defect  in  a  platform,  brought 
against  the  ownei*s  of  the  land,  who  defended 
on  the  ground  that  the  duty  of  keeping  the 
platform  in  repair  belonged  to  their  tenants 
and  not  to  themselves,  the  defendant's  acts 
in  making  general  repairs  of  the  platform 
after  the  accident  '*were  in  the  nature  of 
admissions  that  it  was  their  duty  to  keep 
the  platform  in  repair,  and  were  therefore 
competent.'' 

The  only  States,  so  far  as  we  are  informed, 
in  which  subsequent  changes  are  held  to  be 
evidence  of  prior  negligence,  are  Pennsyl- 
vania and  Kansas,  the  decisions  in  which 
are  supported  by  no  satisfactory  reasons. 
McKee  v.  Bidwell,  74  Penn.  St.,  218,  225, 
and  cases  cited;  St.  Louis  &  San  Francisco 
Railway  v.  Weaver,  35  Kansas,  412. 

The  true  rule  and  the  reasons  for  it  were 
well  expressed  in  Morse  v.  Minneapolis  & 
St.  Louis  Railway,  above  cited,  in  which 
Mr.  Justice  Mitchell,  delivering  the  unani- 
mous opinion  of  the  Supreme  Court  of  Min- 
nesota, after  referring  to  earlier  opinions  of 
the  same  court  the  other  way,  said :  *'But, 
on  mature  reflection,  we  have  concluded 
that  evidence  of  this  kind  ought  not  to  be 
admitted  under  any  circumstances,  and  that 
the  rule  heretofore  adopted  by  this  court  is 
on  principle  wrong;  not  for  the  reason  given 
by  some  courts,  that  the  acts  of  the  em- 
ployees in  making  such  repaii-s  are  not  ad- 
missible against  their  principals,  but  upon 
the  broader  ground  that  such  acts  afford 
no  legitimate  basis  for  coUvStruing  such  an 
act  as  an  admission  of  previous  neglect  of 
duty.  A  person  may  have  exercised  all  the 
care  which  the  law  required,  and  yet,  in  the 
light  of  his  new  experience,  after  an  unex- 
pected  accident  has  occurred,   and  as  a 


measure  of  extreme  caution,  he  may  adopt 
additional  safeguards.  The  more  careful  a 
person  is,  the  more  regard  he  has  for  the 
lives  of  others,  the  more  likely  he  would  be 
to  do  so,  and  it  would  seem  unjust  that  he 
could  not  do  so  without  being  liable  to  have 
su<;h  acts  construed  as  an  admission  of  prior 
negligence.  We  think  such  a  rule  puts  an 
unfair  interpretation  upon  human  conduct, 
and  viitually  holds  out  an  inducement  for 
continued  negligence."  30  Minnesota,  465, 
468. 

The  same  rule  appears  to  be  well  settled 
in  England,  In  a  case  in  which  it  was  af- 
firmed by  the  Court  of  Exchequer,  Baron 
Bramewell  said:  ** People  do  not  furnish 
evidence  against  themselves  simply  by 
adopting  a  new  plan  in  order  to  prevent 
the  recurrence  of  an  accident.  I  think 
that  a  proposition  to  the  contrary  would 
be  barbarous.  It  would  be,  as  I  have 
often  had  occasion  to  tell  juries,  to  hold 
that,  because  the  world  gets  wiser  as  it  gets 
older,  therefore  itwas  foolish  before."  Hart 
V.  Lancashire  &  Yorkshire  Railway,  21  Law 
Times,  K.  S.,  261,  263. 

As  the  incompetent  evidence  admitted 
against  the  defendant's  exception  bore  upon 
one  of  the  principal  issues  on  trial,  and 
tended  to  prejudice  the  jury  against  the  de- 
fendant, and  it  cannot  be  known  how  much 
the  jury  were  influence  by  it,  its  admission 
requires  that  the 

Judgment  he  reversed^  and  the  case  remanded 
to  the  Supreme  Court  of  the  Staie  of  Washing- 
ton, toith  directions  to  set  aside  the  verdict 
and  to  order  anew  trial. 

Ejectment— Evidence— Town  Records— Pa- 
rol Partition. — (1)  A  written  instrument  dated  in 
1767,  produced  ftrom  the  town  clerk's  records, 
signed  and  sealed  by  twenty-four  persons,  but 
not  witnessed  or  acknowledged,  which  recites 
that  the  signers  are  the  proprietors  of  a  tract 
of  land  which  had  been  granted  to  the  town,  is 
not  evidence  that  such  persons  were  the  pro- 
prietors, as  against  a  person  who  does  not  claim 
in  privity  with  any  of  them.  Hardenburgh  v. 
Lakin,  47  N.  Y.,  109.  (2)  Proof  of  actual  entry 
and  exclusive  possession  are  necessary  to  ren- 
der valid  a  title  based  on  a  parol  partition. 
March  1,  1892.  Sanger  v.  Merritt  Opinion  by 
Maynard,  J.  16  N.  Y.  Supp.,  511,  affirmed.— 
Albany  Law  Journal, 


''What  did  Mr.  Roberts  say?"  asked  the 
counsel;  and  the  witness  replied,  "He  wasn't 
at  home,  sir ;  so  I  didn't  see  him."— <afr«en  Bag, 
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Newly  Discovered  Evidbnce.— New  Trial 
The  rale  that  a  new  trial  will  not  be  granted 
for  newly  discovered  evidence  that  is  merely 
comnlative  does  not  apply  to  evidence  which  is 
comnlative  of  the  testimony  on  cross  examina- 
tion of  an  adverse  witness,  incidentally  favor- 
able to  the  moving  party. 
•  One  of  the  -two  witnesses  to  a  will  testified 
'  that  tbe1:estatriz  signed  the  will  in  his  presence 
and  that  he  subscribed  to  it  in  her  presence,  but 
the  other,  on  cross  examination,  testified  that 
testatrix  signed  it  in  the  witnesses'  office,  and 
that  he  took  it  to  the  residence  of  the  first  wit- 
ness, who  signed  it  there,  testatrix  not  being 
present:  Held,  that  newly  discovered  evidence 
that  at  the  time  of  signing  the  first  witness  was 
at  home  sick,  was  sufficient  to  justify  granting 
a  new  triaL     White  v.  Nafus,  Iowa,  61  N.  W. 

Rep.,  5. 

m^^^ 

Conveyance  Between  Husband  and  Wife. 
— ^In  a  sidt  to  set  aside  a  deed  from  a  husband  to 
his  wifb  shortly  before  his  death,  as  in  fraud  of 
his  creditors,  no  actual  fraud  was  proven,  but 
.  no  consideration  was  shown  except  a  claim  by 
defendant  that  about  thirteen  years  previous  to 
her  husband's  death  he  received  some  money 
from  her,  and  that  she  at  one  time  Joined  him 
in  a  mortgage  on  their  homestead,  as  a  consid- 
eration for  which  he  turned  over  to  her  some 
seenritiee.  Ittiid  not  appear  that  these  trans- 
actions were  considered  m  executing  the  deed, 
and  defendant  was  unable  to  fix  the  amount 
given  her  husband  nearer  than  $200  or  $300,  and 
was  unable  to  describe  the  securities,  she  hav- 
ing kept  them  but  a  short  time,  and  returned 
them  to  her  husband :  Held.  That  the  deed  was 

§ror>erly  set  aside  as  without  consideration 
elker  v.  Ohubb  (Mich.),  61  N.  W.  Rep.,  1111. 


Cegal  Notices. 


Rule  of  Ck>urt. 

Bulb  30.  *  *  *  *  Herec^fter  all  noHoes  which  relate  to 
jtroceedingB  in  tfte  Supreme  Court  of  the  IHetriot  of  Oo/umMa, 
the  pftUMoaHon  of  wkioh  ie  required  by  law  or  by  rules  of 
Cfomt,  or  by  any  order  of  Court,  ehall  be  published  in  Tub 
Washinotoh  Law  Rbportbb,  during  the  time  required  by 
lawt  in  addition  to  any  other  papers  which  may  be  t-p  •ciallp 
otdsred  ov  which  maty  be  selected  by  the  partfe*. 

FIRST  IPI8CRXIOPI. 


IN  THE  SUPiCMC  COURT  OF  THE  DISTRICT  OF  COLUMBIA 
Bartow  L.  Walkar  it  al.  ) 

▼.  V  Equity.    No.  12,900. 

•arard  H.  Turnar  at  al.  ) 

Gaorga  B.  HamUfcon  and  John  Ridout,  tnuteea  in  the 
abora  eanaa,  haTina  reportad  to  tha  court  that  they  have 
aold  lota  17  and  18  in  aqoara  24.  WasbinRton,  D.  C.  to  Bar- 
tow L.  Walker,  at  priTate  aale.  lor  the  sum  of  |2,608.M,  it  is 
thia  letk  day  of  April.  A.  D.  IMO,  ordered  that  said  sale  be 
ratiflad  and  oonilrmea  nnleae  canae  to  the  contrary  be  shown 
on  or  before  the  18th  dav  of  May.  1892. 

Provided  a  copy  of  this  order  shall  be  published  in  the 
Waahington  Law  Reporter  for  the  space  of  three  weeks  by 
anoosaaive  weakly  inaertiona  in  aaia  paper,  before  said  last 
waniad  dwr. 

A._B._HAQNBR,  Justice. 

A  tme  copy.   Teat : 

[Fi]adAprni8,1891   J.  B. 


A.  D,  UAunisitt,  jusuce. 
J.  B;  Toung,  Clerk. 

?f  M.  A.  01ancy,Aaet.  Clerk, 
onnf ,  dark.] 


Cegai  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  ISth  day  of  April,  1892. 

Jataph  Sehnaider,  for  the  uaa  of  Westal  W.  Willoughby,  PlaintilT. 

Arthur  E  Bateman,  Charles  E.  Coon,  Waller  Watson  and  Harvey 
Durand,  Partners,  tradinf  under  the  name  ofl  and  style  of 
Bateman  A  Company,  Defendants. 

At  Law.  No.  82,569. 
On  motion  of  the  plaintiff,  by  W.Willoughby.hia  attor- 
ney, it  ia  ordered  that  the  defendant,  HARVET  DUBAND, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day :  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  detault. 

The  object  of  thia  suit  is  ta  recover  a  Judgment  against 
the  defendanta  for  $1,646.  with  interest  from  December  81, 
1890,  and  to  maintain  an  attachment  upon  the  property  of 
the  defendants  or  either  of  them,  situated  within  the  Dis- 
trict of  Columbia,  and  which  has  been  levied  upon  in  this 
sidt  for  this  amount. 

M.  V.  MONTGOMERY,  Asso.  Justice. 
True  copy.    Test :  J.  R.  Young,  Clerk. 

18  By  H.  W.  Hodges,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  18th  day  of  April,  1892. 
Mary  Ida  Stanton  ) 

▼.  >  No.  18,806.    Eq.  Docket  88. 

Horace  Baxter  Stanton  at  al.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Jamea  F.  Hood, 
her  aolidtor.  It  ia  ordered  that  the  defendants,  WILLIAM 
PITT  STANTON,  MARGARET  8CRUTON,  HELEN  MES- 
ERVE,  and  ELIZABETH  LEIGHTON,  cause  their  appear- 
ance to  be  entered  herein  on  or  before  the  first  rule-dav 
ooourring  forty  da^s  after  this  day ;  otherwise  the  cause  will 
be  proceeded  with  as  in  case  of  defsult. 

The  object  of  this  suit  is  to  sell  the  real  estate  of  the  in£ant 
defendant,  Horace  Baxter  Stanton. 

By  the  Court.  A.  B.  HAGNER,  Justice.  Ac 

True  copy.    Teat:  J.  R.  Young,  Clerk,  Ac 

18 By  M.  A.  aancy,  Asst.  Clerk. 

This  is  to  GiTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained troin  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business. 
Letters  Testamentary  on  the  personal  eatate  of  JOHN 
EDWIN  MASON,  late  of  the  District  of  Columbia,  deceased. 

All  peraons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  ther^ 
of,  to  the  subscriber,  on  or  before  the  16th  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  sfud  estate. 

Given  under  mj  hand  this  18th  day  of  April,  1892. 

HENRY  M.  BAKER,  Executor, 
16    Henry  M.  Baker.  Proctor. 1411  F  Street,  n.  w. 


This  is  to  GlTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  Special  Term  for  Orphans*  Court 
business.  Letters  Testamentary  on  the  personal  estate 
of  ISAAC  BOSTON,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  aame  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  13th  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  ihe  said  estate. 

Given  under  my  hand  this  18th  day  of  April  1892. 

MATTHIAS  H.  HUNTEIL 
16  Bennings,  L).  C. 

Robert  W.  MoPherson,  Proctor,  1429  New  York  Ave.,  Room  8. 

This  is  to  Giye  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  Letters 
of  Adniinistration  on  the  personal  estate  of  DOMINICK 
McMENAMIN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  9ih  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  9th  day  of  April,  1882. 
JA&IBS  T.  RYON. 
OWEN  DONNELLY, 
Care  of  Edwards  &  Barnard,  500  6th  St.,  n.  w. 
16    Bdwarda  M  Barnard,  Proctors. 
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fLeqal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Theodore  Sheckelt      i 

V.  (  In  Equity.    No.  18,408. 

Qeorge  J.  Goddard  et  al. )         ^ 

Theodore  Sheckels,  the  trustee  appointed  by  decree  of 
the  conrt  in  this  cause  to  make  sale  of  the  west  twentv-four 
(24)  feet  ftt»nt,  by  the  depth  thereof,  of  lot  numbered  fifteen 
(16)  in  square  numbered  four  hundred  and  fifly>three  (463), 
in  the  city  of  Washington,  with  the  improvements  thereon, 
having  reported  the  sale  thereof  to  Herman  (^asch,  for  the 
sum  of  nine  thousand  and  ninety  dollars  (80.090).  on  motion 
of  complainant  by  his  solicitors,  it  is,  this  18th  day  of  April, 
1892,  ordered,  adjudged  and  decreed  that  said  sale  be  ratified 
and  confirmed  unless  cause  to  the  contrary  be  shown  on  or 
before  the  12th  day  of  May.  1892. 

Provided  that  a  copy  of  this  decree  be  published  in  t^e 
Washington  Law  Reporter  once  in  each  week  for  three  suc- 
cessive weeks  prior  to  said  date. 

A.  B.  HAGNBB,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

16  By  M.  A.  Clancy,  Asst.  Clerk. 

[PUed  April  18, 1892.    J.  R.  Young.  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  tOLUMIIA. 

The  19th  day  of  April,  1802. 
RoMniond  Watson  ) 

V.  y  No.  18,741.    Eq.  Docket  88. 

Alexander  Watson.  I 

On  motion  of  the  plaintiff,  by  Mr.  Campbell  Carrington. 
her  solicitor,  it  is  ordered  that  the  defendant,  ALBX  ANDBB 
WATSON,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first,  rule-day  occurring  forty  days  after  this  day  j 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  an  absolut«  divorce  upon  the 
ground  of  willfhl  desertion  and  abandonment,  by  the  party 
complained  of,  against  the  party  complaining,  for  the  fuU 
uninterrupted  space  of  two  years,  from  the  filing  of  this 


By  the  Court.  A.  B.  HAQNER,  JusUce,  Ao. 

True  copy.    Test :  J.  B.  Young,  Clerk,  Ao. 

16  By  M.  A.  Clancy,  Asst.  Clerk. 

(FUed  April  19, 1892.  J.  R.  Young,  Clerk.] 


Cegai  Notites. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
April  leth.  1882. 

In  the  matter  of  the  Estate  of  HENRY  B.  JAMBS, 
late  of  the  city  of  Washington.  D.  C,  deceaiwd. 

Application  for  the  Probate  of  the  laat  Will  and  Teata- 
meut  and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Oertrnde 
James  and  Henry  K.  Leaver. 

Ail  per&ons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday  the  20th  day  of  May  next,  at  one  o'clock  p. 
m.,  to  show  cause  why  the  said  Will  should  not  be 
proved  and  admitted  to  probate  and  Letters  Testamentary 
on  the  Estate  of  the  said  deceased  should  not  iMue  as 
prayed. 

Provided,  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and  Eve- 
ning Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAQNER,  Jnstioe. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Cc^umbia. 
le    No.  4886.    Ad.  Doc.  17.  Wm.  F.  Mattingly.  ProotOr. 


Eqniity.    No.  U,663. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

April  16th,  1892. 

In  the  case  of  Mary  Ida  Stanton,  Executrix  of  JOSHUA 
OTIS  STANTON,  deceased,  the  Executrix  aforesaid  has. 
with  the  approval  of  the  court,  appointed  Friday,  the  20th 
day  of  May,  A.  D.  1892,  at  10  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  bv  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  Executrix  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copv  of  this  order  be  publ^hedonce  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wilis  for  the  District  of  Columbia. 
16    No.  4404.    Admn.  Doc.  16.  James  P.  Hood,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business . 

April  16th,  1892. 

In  the  case  of  William  Bryan,  Executor  of  REBECCA 
COOPER,  deceased,  the  Executor  aforesaid  has.  with  the 
approval  of  the  Court,  appointed  Friday,  the  20th  day  of 
May,  A.  D.  1892,  atone  o'clock  p.  m.,  for  making  payment 
and  distribution  under  the  Court's  direction  and  control; 
when  and  where  all  creditors  and  persons  entitled  to  distribu- 
tive shares  (or  legacies)  or  a  residue,  are  hereby  notified  to 
attend  in  person  or  by  agent  or  attorney  duly  authorised, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  Executor  will  take  the  benefit  of  the  law 
again:<>tthem. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washinoton  Law  Rbpobtbb  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT,        ^ 

Register  of  Wills  for  the  District  of  Columbia. 
16   No.  9679.    Ad.  Doc.  IS.  B.  H.  Thomas,  Proctor,  i 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  Wathinaton  Loan  A  Trust 
Co.,  Administrator, 

V. 

Thomas  V.  Hammond  et  al. 

John  B.  Lamer,  the  trustee  appointed  by  a  decree  passed 
herein  on  the  second  day  of  March,  A.  D.  1892,  for  the  sale 
of  the  real  estate  in  the  bill  filed  in  said  cause  described, 
having  represented  that  he,  after  having  complied  frith  the 

Siuirements  of  said  decree  as  to  advertisements,  Ac.,  offered 
d  real  estate  for  sale  at  public  auction  in  fh>nt  of  the 
premises  on  the  18th  day  of  March,  A.  D.  1882,  but  did  not 
receive  an  adequate  bid  therefor  and  did  not  sell  the  same : 
and  that  since  said  time  has  been  endeavoring  to  sell  said 
propertv  and  has  succeeded  in  obtaining  an  offer  ftom 
Louise  M.  Owens  for  the  purchase  of  said  property  for  the 
sum  of  seventy-.eight  hundred  dollars  (|7,800)  cash: 

It  is  this  I4th  day  of  April,  A.  D.  1892,  ordered  that  the  saU 
of  said  property  to  the  said  Louise  M.  Owens  for  the  sum  of 
seventy-eight  hundred  dollars  (|7»800)  cash,  be  ratified  and 
confirmed,  unless  cause  to  the  contrary  be  shown  by  the 
14th  day  of  May,  A.  D.  1892. 

Provided  that  notice  of  this  order  be  published  onoe  a 
week  for  three  weeks  prior  to  the  said  14tn  day  of  May,  A. 
D.  1892,  in  the  Evening  Star  and  the  Washington  Law 
Reporter. 

A.  B.  HAQNER. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

16  By  M.  A.  Clancy,  Asst.  Clerk. 


This  is  to  GlTO  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained ftom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
Testamentaiy  on  the  personal  estate  of  HARRIET  NISBBT 
LbCONTE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  April 
next :  they  may  otherwise  by  law  be  excluded  flrom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  11th  day  of  April,  1892. 
16  EVA  LbOONTE, 

Archibald  Young,  proctor.  Sun  Bldg.  1745  Corcoran  St. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  20th  day  of  April  1892. 
Anna  Seifriz ) 

V.         {  No.  18,809.    Docket  88. 
Paul  Seifriz. ) 

On  motion  of  the  plaintiff,  by  Messrs.  Worthingtoa  A 
Heald,  her  solicitors,  it  is  ordered  that  the  defiBudaat.  PAUL 
SEIFRIZ,  cause  his  appearance  to  t>e  entered  hereia  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  la  eaeeoT 
default. 

The  object  of  this  suit  is  to  obtain  a  decree  of  dlvofoe 
fW>m  the  bond  of  marriage  with  the  defendant  on  the  gronad 
of  desertion. 

A.  B^  HAQNMB. 

A  true  copy.   Test: 

(FUed  April  80, 1888.    J.  R. ' 


iL.  o.  xMJkvn  mm. 

J.  R.  Youag,  Clerk. 
By  M.  A.  Olancvi  Asst.  Cl«rk. 
El.  YottBg,  Olerk.1 
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C^gol  ISotiuB. 


Tid8  it  to  GIto  Kotiee 

That  the  snbsciiber,  of  th«  District  of  Oolombi*,  hta 
obtained  ftt>m  the  Supreme  Ootut  of  the  District  of 
Oolninbia^  holding  a  Special  TVerm  for  Orphans*  Court 
boainesB,  Letters  of  Administration  on  the  personal  estate 
of  MARTHA  J.  POTTS,  late  of  the  Distitet  of  Columbia, 


All  persons  havinc  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  S4me,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  ftom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  April,  1892. 

J.  W.  BLDBB, 
16   A.  a  Bichards,  Proctor.  611  eth  St..  n.  w. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  21st  day  of  April,  1882. 
Ahnot  P.  Boone    ) 

▼.  {No.  18,486.    Bquity Docket. 

EHzabetk  V.  "         ' 


On  motion  of  the  plaintiiT,  by  Mr.  L.  Cabell  Williamson, 
his  solicitor,  it  Is  ordered  that  Oie  defendant,  BLIZABBTH 
V.  BOOUE,  cause  her  appearance  to  be  entered  herein  on  or 
before  the  first  rule-dav  occurriug  forty  days  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
Ihnlt. 

The  object  of  this  suit  is  for  divoioe  a  vkwulo  maMmonU 
on  the  ground  of  desertion. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  successive  weeks  previous  to  said  day  in  the  Washing- 
ton Law  Reporter  and  in  the  Washington  Post. 

By  the  Court.  A.  B.  HAGNBB,  Justice,  Ac 

True  copy.   Test:  J.  R.  Toung,  Clerk. 

16  By  M.  A.  Clancy,  Asst.  Clerk. 


This  is  to  GIto  Hotioe 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  l^rm  for  Orphans'  Court  business.  Letters 
of  Administration  c  t.  a.  on  the  personal  estate  of  BBN- 
JAMIN  THOMAS  REILLY.  late  of  the  District  of  Col- 
umbia, deceased. 

An  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  14th  day  of  April 
next ;  thev  may  otherwise  bylaw  be  excluded  from  all  benefit 
of  the  said  estate. 

Ohren  under  my  hand  this  14th  day  of  April,  1892. 

JVmk  POINDBXTBR. 


16    B.  Boas  Perry,  Proctor. 


1634  Conn.  Avenue. 


TUB  is  to  GIto  If  otlee 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
boldinir  a  Special  Term  for  Orphan's  Court  business. 
Letters  Testamentary  on  the  personal  estate  of  ANN 
CLANOT,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  19th  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  Oie  said  estate. 

Given  under  our  hands  this  19th  day  of  April,  1892. 
GBOBQB  P.  ZUBHORST. 
BnCHAEL  MoOOBMICK, 
16    Pad8«tt  M  Forrest,  Proctors.  227  Pa.  Ave.,  s.  e. 


TUB  iB  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ftt>m  the  Supreme  Court  of  the  District  of  Columbia, 
holdiiuc  a  Special  Term  for  Orphans'  Court  Busfnees,  Letters 
of  Admlnimration  on  the  personal  estate  of  JOHN  ADAM 
8PBOE88EB,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  wmmed  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  smbscriber,  on  or  before  the  18th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  ftt»m  all 
benefit  of  Hie  said  estate. 

Given  under  my  hand  this  18th  day  of  Bfarch,  1892. 

her 
MABY  E.  C.  X  SPBOE8SBB, 
mark 
16    Jnllfis  A.  Bfaedel,  Proctor.  206)^  Tth.St.,  n.  w. 


Ceqal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  18th  day  of  April,  1892. 
Harvey  Durand  ) 

V.  V  No.  12.782.  Equity  Docket  81. 

Arthur  E.  Batsman  and  others. ) 

On  motion  of  the  plaintiff,  by  Mr.  A.  S.  Wortbington,  his 
solicitor,  it  is  ordered  that  the  defendants,  WILUAM  W. 
MACKALL.  Jr.,  LAUBA  B.  QBEEN,  AMOS  H.  PLUMB, 
MABT  PLUMB,  BUTH  PLUMB,  (a  minor),  CABBIB 
PLUMB,  (a  minor),  and  PBBSTON  PLUMB,  (a  minor) 
cause  their  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day ;  other- 
wise  the  cause  will  be  proceeded  with  as  in  case  of  defkult. 

The  object  of  this  suit  is  to  ascertain  and  determine  the 
interest  of  the  complainant,  Harvey  Durand,  in  certain  real 
estate  in  the  District  of  Oolumbui,  comprising  about  two 
hundred  and  forty  acres  and  lying  along  both  sides  of  Massa- 
chusetts avenue,  extended,  between  Bock  Creek  and  the 
Tenleytown  Boad;  and  to  have  Arthur  B.  Bateman  re- 
moved ttom  his  position  as  one  of  the  trustees  holding  and 
managing  said  real  estate,  and  also  to  have  the  court  super- 
vise and  direct  the  execution  of  the  trust  under  which  said 
real  estate  is  now  held  by  said  Bateman  and  others. 

Provided  a  copy  of  this  order  be  published  in  the  mean- 
time once  a  week  for  three  weeks,  beginning  with  the 
present  week,  in  the  Washington  Law  Beporter  and  In  the 
Evening  Star  published,  in  said  District. 

By  the  Court.  A.  B.  HAQNEB,  Justice,  Ac. 

True  copy.    Test :  J.  B.  Young,  Clerk,  Ac. 

18  By  M.  A.  Clancy,  Asst.  Qerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business, 

April  16th,  1892. 

In  the  case  of  John  Edwin  Mattern,  Bxecutor  of  ANNA 
S.  MATTBBN,  deceased,  the  Exeouutor  aforesaid  has.  with 
the  approval  of  the  court,  appointed  Friday,  the  20th  day  of 
Bfay,  A.  D.  1892.  at  11  o*c1ook  a.  m.,  for  making  payment  and 
distribution  under  the  court's  direction  and  control ;  when 
and  where  all  creditors  and  persons  entitled  to  distributive 
shares  (or  legacies)  or  a  residue,  are  hereby  notified  to  attend 
in  person  or  by  agent  or  attorney  duly  auJLhorized,  with 
their  claims  against  the  estate  properly  vouched ;  otherwise 
the  Bxecutor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  Order  be  published  once  a  week 
for  three  weeks  In  the  Washington  Law  Beporter  previous 
to  the  said  day. 

Test:  L.  P.  WEIGHT, 

Beg:ster  of  Wills  for  the  District  of  Columbia. 
16    No.  4871.    Ad.  Doc.  16.  Leon  Tobriner,  Proctor. 


8HCOND    IBIBBRXIOM. 


This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  MICHAEL 
BELCHEB,  late  of  the  District  of  Columbia,  deceased. 

AH  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  flrom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  11th  day  of  April,  1892. 

THOMAS  G.  ADDISON, 
Care  of  Waters  &  Taylor,  Attorneys, 
16    Waters  A  Taylor,  Proctors.  Fendall  B!dg. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Carrie  L.  Heike) 

v.  y  In  Equity.    No.  13,739. 

Oswald  Heike.  j 

This  cause  coming  on  to  be  beard  on  motion  of  Samuel  D. 
Tniitt,  counsel  for  complainant,  and  it  appearing  to  the 
court  that  the  summons  issued  in  said  cause  has  been 
returned  not  to  be  found,  and  it  further  appearing  to  the 
court  from  the  aflSdavit  filed  herein,  that  the  defendant  is  a 
non-resident.  It  is  therefore,  this  7th  day  of  April,  A.  D. 
isn,  ordered,  that  the  defendant  cause  his  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  publication  hereof,  providing  a  copy  of  this  order 
be  publifhed  once  a  week  for  three  successive  weeks  in  the 
Washington  Law  Beporter. 

The  object  of  this  suit  Is  to  secure  an  absolute  divorce  from 
the  defendant  on  the  grounds  of  adultery  and  desertion. 
A.  B.  HAGNEB,  Aaso.  Justice. 

A  true  copy.    Test:  J.  E.  Toung,  Clerk. 

15  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  April  7, 1892.    J.  B.  Young,  Clerk.] 
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ttqal  Notices 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
LydlaJ.Shaw) 

▼.  >  In  Equity.    No.  18,779. 

John  H.Shaw.) 

This  caoM  coming  on  to  be  heard  on    motion  of  oom- 

Slainant  and  it  appearing  to  the  court  that  the  summona 
0ued  in  said  cause  nas  been  returned  not  to  be  found  and 
it  farther  appearing  to  the  court  from  the  affidavit  filed 
herein,  that  the  defendant  is  a  non- resident ;  it  is  therefore 
this  6th  day  of  April,  A.  D.  1892.  ordered  that  the  defendant 
cause  hii*  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day.  occurring  forty  days  after  publication  hereof, 
providing  a  copv  of  this  order  be  publisiied  once  a  week 
for  three  successive  weeks  in  the  Washington  Law  Reporter. 

The  obj(H^  of  this  suit  is  to  secure  an  absolute  divorce 
from  the  defendant  on  the  ground  of  desertion. 

A.  B.  HAGNER.  Asso.  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

16^  By  M.  A.  Clancy.  Asst.  Clerk. 

[Piled  April  6, 1892.    J.  R.  Young,  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Edward  Hoeke         ) 

▼.  I  No.  18.649.    Equity  Doc.  88. 

MarthiV.  B.  Began  etal.) 

It  is  ordered  this  6th  day  of  April,  A.  D.  1892,  that  the  de- 
fendant, ORAN  B.  CILLEY,  enter  his  appearance  herein  on 
or  before  the  first  rule-day  occurring  forty  days  after  this 
day;  otherwise  this  cause  will  be  proceeded  with  as  in  case 
of  defkult. 

Provided  a  copy  of  thi<  order  be  published  in  the  Wash- 
ington Law  Reporter  for  the  space  of  three  weeks  by  suc- 
cessive weekly  insertions  in  said  paper. 

The  object  of  this  suit  iA  to  correct  an  error  in  the  deed 
recorded  in  liber  No.  776.  folio  241,  of  the  land  records  of  the 
District  of  Columbia. 

A.  B.  HAQNER. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

16  By  M.  A.  Clancy.  Asst.  Clerk. 

[Filed  April  6, 1892.    J.  R.  Young.  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  eighth  day  of  April,  1892. 
Thtodore  E.  Spencer } 

V.  [  No.  13.812.    Equity  Docket  88. 

Estella  F.  Spencer,   i 

On  mo^on  of  the  plaintiff,  by  Mr.  Joseph  J.  McNally, 
his  solicitor,  it  is  ordered  that  the  defendant.  ESTELLA  P. 
SPENCER,  cause  her  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day : 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vinculo  mat- 
rimonii on  the  ground  of  willftil  desertion  and  abandonment 
for  the  ftill  and  uninterrupted  period  of  two  years  and  more 
before  the  filing  of  complainant's  bill. 

And  ftirther  that  complainant  have  the  custody  of  the  in- 
fant children. 

This  notice  to  be  published  in  the  Washington  Law  Re- 
porter. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  J.  B.  Young,  Clerk,  &c. 

15  By  M.  A.  Clancy.  Asst.  Clerk. 
[Filed  April  8,  1892.    J.  R.  Young,  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  eighth  day  of  April,  1892. 

William  E.  Hodge    ) 

V.  }  No.  18,594.    Eq.  Docket  33. 

Robert  Mason  et!al.  1 

On  motion  of  the  con.plainant  by  Thomas  M.  Fields,  his 
solicitor,  it  is  ordered  that  the  respondent,  MARTHA  W. 
BARRITZ,  cause  her  appearance  to  be  entered  herein  on 
or  before  the  first  rule-day  occurring  forty  days  after  this 
day;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

The  obj  :ct  of  this  suit  is  to  enforce  payment  of  judgment 
at  law  No.  32.205,  by  sale  of  ihe  interest  of  Robert  Mason  in 
lot  numbered  two  hundred  and  forty-three  (243)  in  T.  F. 
Schneider's  subdivision  in  square  numbered  three  hundred 
and  sixty-two  (362)  in  the  city  of  Washington  in  the  District 
of  Columbia. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  each  of  the  three  successive  weeks  next  be 'ore  said  rule- 
day  in  the  Washington  Law  Reporter  and  the  Evening  Star. 

By  the  Court.  A.  B.  HAQNER,  JusUce,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk.  Sus. 

16  By  M.  A.  aancy,  Asst.  Clerk. 


Cegal  Notites. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Buainess. 
April  8tb,  1892. 

In  the  matter  of  the  Estate  of  ROBERT  McliURDY, 
late  of  the  District  of  Columbia,  deceased. 

AppUcation  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Bstate  of  the 
said  deceased  has  this  day  been  made  by  Robert  H.  McMuidy 
and  Helen  B.  McMurdy. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday  the  aoth  day  of  May  next,  atone  o'clock 
P.  M..  to  show  cause  wliy  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  ike  said  day. 

By  the  Coiirt.  aTb.  HAONER,  Justice. 

Test:  L.  P.WRiaHT, 

Register  of  Wills  for  the  District  of  Columbia. 
15    No.  4922.    Ad.  Doc.  17.  Chaa.  W.  Needham, 

Proctor  for  Petitioners. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Bnsineaa. 

April  8th.  1892. 

In  the  case  of  Edward  A.  Newman,  Executor  of  ANN 
JANE  NEWMAN,  deceased,  the  Executor  aforesaid  has, 
with  the  approval  of  the  Court,  appointed  Friday,  the  6th  day 
of  May,  A.  D.  1892.  at  one  o'clock  p.  m.,  for  making  pay- 
ment and  distribution  under  the  Court's  direction  ana  con- 
trol ;  when  and  where  all  creditors  and  persona  entitled  to 
distributive  sharee  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  Executor  will  take  the  benefit  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test*  L  P  WRIOHT 

Register  of  Wills  for  the  District  of  Columbia. 
15    No.  4800.    Ad.  Doc.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
April  8th,  1892. 

In  the  matter  of  the  Estate  of  CHARLES  D.  DRAKE,  late 
of  the  Dibtrict  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  estate  of  the 
said  deceased,  has  this  day  been  made  by  Anna  P.  Westoott, 
named  in  the  will  of  said  deceased  as  Executrix. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  the  6th  day  of  May  next,  at  eleven  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
and  admitted  to  Probate  and  Letters  Testamentary  on  the 
Estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter 
and  Evening  Star  previous  to  the  ssid  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 

15  No.  4921.    Ad.  Doc.  17.    Wm.  B.  King,  Proctor.  918  F  St. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  8th,  1892. 

In  the  matter  of  the  estate  of  JOHN  M.  WILL,  late  of 
the  District  of  Columbia,  deceased. 

Application  for  Letters  of  Administration  on  the  Estate 
of  the  said  deceased,  has  this  day  been. made  by  Marie 
A.  Hermanadoerfer. 

All  persons  interested  are  hereSy  notified  to  appear  in  this 
court  on  Friday,  the  6th  day  of  Mav  next,  at  one  o'clock 
p.  m.,  to  show  cause  why  Letters  of  Administration  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washinoton  Law  RBPOima 
and  Washington  Post  prerious  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 

16  Ad.  Doc.  17.  S.  J.  Block,  Proctor. 
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£egal  Notites. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Frank  Libbey«t  al.    i 

Benjamin  Frank  «t  al. ) ' 


Equity-    No.  18,714. 


It  appeaiiDff  to  the  oonrt  that  the  subpoena  issued  against 
the  derendani,  BENJAMIN  FRANK,  has  been  returned  not 
to  be  found,  it  is,  this  6th  day  of  April,  A.  D.  1892,  ordered 
that  said  defendant  cause  his  appearance  to  be  entered 
herein  on  or  before  the  first  rule-aay  occurring  forty  davs 
after  this  day ;  otherwise  this  cause  will  be  proceedf>d  with 
as  In  case  of  defknlt. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  for  the  space  of  three  weeks  by  succes- 
sive weekly  insertions  in  said  paper.  ^ 

The  ot^ect  of  this  suit  is  to  enforce  the  mechan!cs'  liens 
set  out  in  the  bill  upon  part  of  lot  6,  in  square  4*26,  in  the  city 
of  Washington.  D.  C. 

A.  B.  HAGNER. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

15  By  M.  A.  Clancy,  Asst.  Clerk. 

TFiled  April  6, 1892.    J.  R.  Tonng,  Clerk.] 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

William  Colbert  «tal.) 

V.  I  Equity.    No.  18.769. 

Annie  Burke  et  al.  ) 

It  is  ordered,  this  6th  day  of  April,  A.  D.  1892.  that  the  de- 
fendants, JOHN  RAEDY,  TEENIE  B.  RABDY.  MICHAEL 
BAEDY  and  ANNIE  M.  RAEDY,  cause  their  appearance 
to  be  entered  herein  on  or  before  the  first  rule-day  occur- 
ring forty  days  after  this  day ;  otherwise  this  cause  will  be 
proceeded  with  as  in  case  of  default. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  for  the  space  of  three  weeks,  by  suc- 
cessive weekly  insertions  in  said  paper,  before  said  day. 

The  object  of  this  suit  is  to  obtain  a  sale  for  the  purpose  of 
partition  of  sublet  22,  in  square  890,  Washington,  D.  C. 

,         A.  B.  HAGNER. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

15  By  M.  A.  aancy,  Asst.  Clerk. 

[FUad  April  6, 1891.    J.  R.  Young.  Clerk.] 


THIRD    IPI8CRXIOPI. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
April  ist,  1892. 

In  the  matter  of  the  Ebtote  of  THOMAS  A.  MITCHELL, 
late  of  Washington,  D.  C.  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  of  Administration  c.  t.  a.  on  the  EstAte 
oi  the  said  deceased,  has  this  day  been  made  by  Edwin  B. 
Hay. 

An  persons  interested  are  hereby  notified  to  appear  in  this 
Court  on  Friday,  the  29th  day  of  April  next,  at  one  o'clock 
p.  m.,  to  show  cause  why  the  said  Will  should  not  be  proved 
andMmitted  to  Probate  and  X^tters  of  Administration  c.  t. 
a.  on  the  Estate  of  the  said  deceased  should  not  issue 
asprayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  d^. 

By  the  Court  A.  B .  HAGNER,  Justice. 

Teal :  •  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
14    No.  4907.    Ad.  Doc  17. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  April,  1892. 

lamet  H.  Wllllamt  ) 

V.  5- No.  18,716.    Eq.  Docket  83. 

Minnie  E.  Williams,  j 

On  motion  of  the  plaintiff,  by  Mr.  Campbell  Carrington. 
his  solicitor,  it  is  ordered  that  the  defendant,  MINNIE  E. 
WILLIAMB.cause  her  appearance  to  be  entered  herein  on  or 
before  the  first  rule-dfty  occurring  forty  days  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
defhnlt. 

The  object  of  this  suit  is  for  an  absolute  divorce  upon  the 
ground  of  wilftal  desertion  and  abandonment  bv  the  partv 
complained  of  against  the  party  complaining  for  the  fUfl 
uninterrupted  space  of  two  years  before  the  oeginning  of 
this  suit. 

By  the  Court.  A.  B.  HAGNER,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

14  By  M.  A.  Clancy,  Asst.  Qerk. 


This  is  to  GlTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  LOUIS  W. 
SIN8ABAUGH.  late  of -the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  29th  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  f^m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  29th  day  of  March,  1892. 
SARAH  S.  SINSABAUGH, 
14    John  Ridout,  Proctor.  1747  Q  St.,  n.  w. 


This  is  to  mre  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained ftrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  CELIA 
HOFFA,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  w&med  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tbe  31st  day  of  March 
next:  they  may  otherwise  by  law  be  excluded  Arom  all 
benefit  of  Uie  said  estate. 

Given  under  my  hand  this  81st  day  of  March,  1892. 

FRANK  HOFFA, 
14    Leon  Tobriner,  Proctor.  409  7th  St.,  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
April  2. 1892. 

In  the  case  of  John  M.  Langston,  Administrator  of 
SARA  K.  FIDLER.  deceased,  the  Administrator  aforesaid 
has,  with  the  approval  of  the  Court,  appointed  Friday, 
the  3rd  day  of  April,  A.  D.  1892,  at  one  o*clock  o.  m., 
for  making  payment  and  distribution  under  the  court's 
direction  and  control ;  vvhen  and  where  all  creditors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due, are  hereby  notified  to  attend  in  person  or  by  agent  or 
attorney  duly  authorized,  with  their  claims  against  the  estate 
properly  vouched:  otherwise  the  AdminislHitor  will  take 
the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter,  previous 
to  the  said  day. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
14    No.  2727.    Ad.  Doc.  13. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business, 
April  1, 1892. 

In  the  matter  of  the  Estate  of  JAMES  ANDERSOX 
late  of  the  District  of  Columbia,  deceased. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment and  for  Letters  Testamentary  on  the  Estate  of  the 
said  deceased,  has  this  day  been  made  by  Charles  Wells. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  Court  on  Friday,  tbe  29th  day  of  April  next,  at  one 
o'clock,  p.  m.,  to  show  cause  why  the  said  will  should  not  be 
proved  and  admitted  to  Probate  and  Letters  Testamentary 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test :  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
14    Frank  T.  Browning,  Proctor. 


This  is  to  Giye  Notice 

That  the  subscriber,  of  Westborough,  Mass.,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  Business,  Letters 
of  Administration  on  the  personal  estate  of  WILLIAM  F. 
HOLTON,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  1st  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  ft-om  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  1st  day  of  April,  1892. 

RUSSELL  P.  HOLTON, 
Care  of  H.  M.  Baker,  1411  F  St..  n.  w. 
14    Henry  M.  Baker,  Proctor. 
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This  is  to  Giye  Notice 

,Th«t  the  aabflcriber,  of  th«  District  of  Colambi*.  has  ob- 
tained fW>m  tbe  Supreme  Court  of  the  District  of  Columbia 
holding  a  Special  Term  for  Orphans*  Court  business.  Letters' 
of  Administration  on  the  personal  estate  of  WILLIAM 
COPPTNGBR,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havinff  claims  againet  tho  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  ▼ouchers  there- 
of, to  Uie  subecrlber,  on  or  before  the  26th  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  fh>m  all 
benefit  of  the  said  estate. 

Given  under  my  band  this  25th  day  of  March,  11)02. 
MARTHA  A.  M.  COPPINOBR, 
14    Reginald  FendaU,  Proctor.  226  B  St.,  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Tre  iBt  day  of  April,  1882. 

On  motion  of  the  petitioner,  by  Mr.  E.  M.  Hewlett,  his 
solicitor,  it  is  ordered  that  notice  of  the  filing  of  this 
petition  be  printed  in  the  Washington  Law  Reporter  and 
in  The  Eveninflr  Star,  once  a  week  for  each  of  three  consecu- 
tive weeks,  before  the  Ut  day  of  May.  1892. 

The  object  of  this  petition  is  for  leave  to  the  petitioner  to 
change  his  name  fh>m  Thomas  A.  Ryan  to  Prank  A.  Carter. 

~     "     ~  A.  B.  HAGNER,  Justice. 


By  the  Court. 
True  copy.    Test : 


14 


J.  R.  Toung,  Clerk. 
By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  30th  day  of  March,  1892. 
Katie  F.  Christine  ) 

V.  V  No.  18,280.    Eq.  Docket  32. 

Albert B.  Christine.! 

On  motion  of  the  plaintiff,  by  Mr.  A.  B.  Williams, 
her  solicitor,  it  is  ordered  that  the  defendant  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  role- 
dav  occurring  forty  days  after  this  day ;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  defkult. 

The  object  of  this  suit  is  to  obtain  a  decree  of  divorce  ttom 
the  bond  of  marriage  with  the  defendant  on  the  ground  of 
desertion. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk.  Ac. 

14  By  M.  A.  Clancy.  Asst  Clerk. 


ttqai  Notitee 


This  is  to  ttlTe  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Suprenfe  Court  of  the  District  of  Colum- 
bia, holding  a  SpecUl  Term  for  Orphans*  Court  J«^2Si» 
Loiters  of  Administration  on  the  personal  esUte  of  JAMES 
H.  WHITE,  late  of  the  District  of  ColumbU,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  eidiibit  the  same  with  the  vouohwrs  there- 
of, to  the  sobecriber.  on  or  befbre  the  26th  day  ofMar^, 
next:  they  may  otherwise  by  law  be  excluded  ftom  all 
benefit  of  the  said  estAte.  ,        ^^       ^^^      u  *«» 

Given  under  my  hand  this  25th  day  of  ^^<^*i9Sn 

14  No.  41«  5th  St..  Ccdnmbia  Law  Bail<!bng. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
Holding  a  Special  Term  for  Orphans'  Court  BusincHs. 

In  tbe  matter  of  the  Estate  of  HARVEY  B.  BESTOR,  late 
of  the  District  of  Columbia,  deceased. 

Application  for  the  probate  of  the  last  Will  and  Teslament 
of  tbe  said  deceased,  bearing  date  December  25. 1891,  filed 
with  the  Register  of  Wills  for  this  District  and  now  ex- 
hibited to  the  Court,  has  been  made  by  Henrietta  M.  Fow- 
ler, a  sister  of  said  deceased,  and  the  executrix  named  in  his 
Will. 

All  persons  are  this  Ist  dav  of  April,  1892,  hereby  notified 
to  appear  in  this  court  on  Friday,  the  29th  day  of  the  present 
month  of  April,  at  1  o'clock  p.  m.,  to  show  cause  why  the 
said  Will  should  not  be  admitted  to  probate  and  record. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Kepobtkr  previous 
to  the  said  day,  or  personal  notice  be  served  upon  tbe  absent 
heir  before  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
14    No.  4796.    Ad.  Doc.  17.       Edwards  &  Barnard,  ProctQrs. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Sitting  as  an  Orphans*  Court. 

In  the  matter  of  the  application  of  Charles  N.  Pomeroy 
for  the  removal  of  Willis  H.  Reynolds  as  Administrator  of 
the  estate  of  CHARLES  POMEROY.  deceased. 

Upon  consideration  of  the  petition  of  Charles  N.  Pomeroy. 
for  the  removal  of  Willis  H.  Reynolds  as  administrator  or 
the  estate  of  Charles  Pomeroy,  deceased,  it  is  this  1st  day  of 
April,  1892,  ordered,  that  the  said  Willis  H.  Revnolds,  Ad- 
ministrator as  aforesaid,  show  cause  on  or  be/bre  the  6th 
day  of  May  next,  why  he  should  not  be  removed  as  such 
administrator  for  lailure  to  file  an  inventory  as  required  by 
law. 

Provided  that  a  copy  of  this  order  be  published  once  a 
week  for  three  weeks  in  the  Washington  Law  Reporter  and 
the  Washington  Post  before  said  day. 

A.  B.  HAGNER. 

A  True  Copy.    Test;  L.  P.  WRIGHT, 

14  Regisltr  of  Wills,  D.  C. 


This  is  to  GIto  Kotlee 

That  the  lubKriber  of  the  DJateict  oCOSg?W»l5»*5l2^ 
tained  from  the  Supreme  Court  of  the  DJitai*o(5^«"*^ 
holding  a  Special  Term  for  Orphans'  Court  Business,  Let- 
ters of  Administration  c,  t.  a.  on  tiie  VSS^^^^S^^^ 
BENJAMIN  COOLBY,  late  of  the  Distriot  of  Colnmbia, 

**®SfpCTSons  having  claims  against  the  said  depesMd  are 
herebywarned  to  exhibit  the  suae,  with  t^e  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  tat  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  ftom  all 
benefit  of  the  said  estate.  ^       *  .   _,,  ,«^ 

Given  under  their  hands  this  1st  dw  <rf  ApriljiaW. 
THE  WASHINGTON  LOAN  &  iflttUST  CO. 
14   John  B.  Lamer,  Proctor.        By  W.  B.  Robiwn,  Sec'y. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

Mai«h  80th,  1882. 

In  the  case  of  Benjamin  P.  Snyder.  Executor  of  WILLIAM 
N.  WATERS,  deceased,  the  Elzecntor  aforesaid  haa,  with 


when  and  where  all  creditors  and  persons  entitled  to  di^ 
tributlve  shares  (or  legacies)  or  a  residue,  are  hereby  noOfled 
to  attend  in  person  or  by  agent  or  attorney  duly  aathorixM, 
with  their  claims  againrt  tiie  estate  properly  vouched ; 
otherwise  the  Executor  will  take  the  benefit  of  the  Uw 
against  them.  ,  ._„  .    ,  ^^a. 

Provided  a  copy  of  this  order  be  published  once  a  wesfc 
for  three  weeks  in  the  Washinjfton  Law  Reporter  sua 
Evening  Star  previous  to  the  said  day.  .nrroTnvrft* 

"PAgt '  'Li.  Mr.  WlUlJrtl.1, 

Register  of  Wills  for  the  District  of  Colnnbia. 
14    R.  Ross  Perry.  Proctor.  No.  8982.    Ad.  Doc  U. 

This  is  to  Giye  Notice 

That  the  subscriber,  of  Philadelphia,  Ponna.,  has  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  busineasJLeUen 
TestamenUry  on  the  personal  estate  of  HHNBY 
SH.VRPLE88,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  yonchers  there> 
of,  to  the  subscriber,  on  or  before  the  4th  day  of  April  next : 
they  may  otherwise  by  law  be  excluded  flrom  all  benefit  of 
the  said  estate.  ^        ..    

Given  fuderm,  hand  thlB^«h^d^a^o^f^rU^l««^ 

14    Gordon  &  Gordon,  Proctors.  1528  T  St.,  n.  w. 


This  is  to  Oiye  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  h&ve 
obtained  from  the  Supreme  Court  of  the  Distriot  of  Col- 
umbia, holding  a  Special  Term  for  Orphans'  Court  Business, 
Letters  Testamentary  on  the  personal  estate  of  MARTIN  L. 
HIGGINS,  late  of  the  District  of  Columbia  deceased. 

All  persons  having  claims  against  the  said  deceased  are 


bene^t  of  the  said  estate. 
Given  under  our  hands  this  4th  dayof  April,  1892. 

NATHANIEL  FREBBfAN, 
SAMUEL  WALLACE, 

14  ai4  D  St.,  n.  w..  City. 
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WASHINGTON,  D.  a,     - 


APRIL  28, 1892 


Sapreme  Coart  of  the  District  of  Colnmbia. 

In  General  Teem. 


Ex  PARTE  WILLARD  S.  NORVELL. 

1.  The  Supreme  Court  of  the  District  of  Columbia  and  the 

Circuit  Courts  (sitting  in  the  States),  are  equally  courts 
of  the  United  States. 

2.  Though  the  applications  of  judicial  power  by  these  courts 

differ,  and  the  power  is  drawn  fVom  different  provisions 
of  thCtConstitution.  both  are  courts  which  exercise  ju- 
dicial power  belonging:  to  the  United  States,  and  are 
therefore  alike  courts  of  the  United  States. 

3.  If  there  were  any  doubts  whether  it  was  the  intention  of 

Congress  that  Section  1042,  of  the  Revised  Statutes  of 
the  United  States,  should  apply  directly  to  all  of  the 
courts  of  the  United  States,  it  was  made  applicable  to 
this  court  by  Sec.  34,  Act  of  Feb.  21,  ISH,  Ch.  62  (Sec.  98 
Rev.  Stat.  D.  C),  which  declares  that  all  laws  of  the 
United  States  not  locally  inapplicable,  shall  have  the 
same  force  and  effect  within  this  District  as  elsewhere 
in  the  United  States. 

No.  225.    Decided  February  8,  1892. 
Chibf  Justice  Bingham  and  Justices  Cox  and  Jambs  sitting. 

Certiorari  to  U.  S.  Commissioners. 

Mr.  Geo.  K.  French  for  Petitioner.  • 

U.  S.  District  Attorney,  contra. 

Mr.  Justice  James  delivered  the  opinion 
of  the  Court : 

This  is  a  writ  of  certiorari,  issued  by  the 
Criminal  Court  to  Clarence  A  Brandenburg, 
Unit^  States  Commissioner,  at  the  instance 
of  the  District  Attorney  of  the  United  States 
for  this  District,  and  is  certified  to  be  heard 
here  in  the  first  instance. 

It  appears  that  one  Willard  S.  Norvell 
was,  on  the  12th  day  of  December,  1891, 
convicted  in  the  Criminal  Court  on  plea  of 
•'guilty  "  to  an  indictment  for  embezzling 
moneys  of  the  United  States,  and  sentenced 
to  i>ay  a  fine  of  $500  and  to  be  imprisoned 
in  the  jail  of  this  District  *' until  said  fine 
is  paid.'^  The  convict  was  thereupon  com- 
mitted, and  having  remained  in  prison  un- 
der that  sentence  for  a  period  of  thirty-five 


days  filed  an  application  before  Commis- 
sioner Brandenburg  for  his  discharge,  under 
section  1042  of  the  Revised  Statutes  of  the 
U nited  States.  That  section  was  taken  from 
an  Act  passed  June  1,  1872,  17  Stat.,  198, 
and  is  in  the  foUoAving  words: 

**  When  a  poor  convict,  sentenced  by  any 
court  of  the  United  States  to  pay  a  fine,  or 
fine  and  cost,  whether  with  or  without  im- 
prisonment, has  been  confined  in  prison 
thirty  days,  solely  for  the  non-payment  of 
such  fine,  or  fine  and  cost,  he  may  make 
application  in  writing  to  any  Commissioner 
of  the  United  States  court  in  the  district 
where  he  is  imprisoned,  setting  forth  his 
inability  to  pay  such  fine,  or  fine  and  cost, 
and,  after  notice  to  the  District  Attome^ 
of  the  United  States,  the  Commissioner  shall 
proceed  to  hear  and  determine  the  matter, 
and  if,  on  examination,  it  shall  appear  to 
him  that  such  convict  is  unable  to  pay  such 
fine,  or  fine  and  cost,  and  that  he  has  not 
any  property  exceeding  twenty  dollars  in 
value,  except  such  as  is  by  law  exempt  from 
being  taken  on  execution  for  debt,  the  Com- 
missioner shall  administer  to  him  the  fol- 
lowing oath:  ^I  do  solemnly  swear  that  I 
have  not  any  property,  real  or  personal,  to 
the  amount  of  $20,  except  such  as  is  by  law 
exempt  from  being  taken  on  civil  precept 
for  debt  by  the  laws  of  [state  where  oath  is 
administered] ;  and  that  I  have  no  property 
in  any  way  conveyed  or  concealed,  or  in 
any  way  disposed  of,  for  my  use  or  benefit, 
So  help  me  God.'  And  thereupon  iuch 
convict  shall  be  discharged,  the  Commis- 
sioner giving  to  the  jailor,  or  keeper  of  the 
jail,  a  certificate  setting  forth  the  facts.'' 

Before  the  time  set  for  the  hearing  of  this 
application  this  writ  was  issued  command- 
ing the  Commissioner  to  return  his  proceed- 
ings in  the  premises  to  the  Criminal  Court. 
The  matter  being  certified  to  be  heard  here 
in  the  first  instance,  a  motion  is  now  filed 
that  it  be  remanded  to  the  Commissioner, 
on  the  ground  that  he  has  full  jurisdiction 
thereof. 

The  question  to  be  considered  by  us  is, 
whether  the  provision  under  which  he  claims 
to  act  applies  to  convicts  of  this  court. 

The  words  of  the  statute  are  :  **When  a 
poor  convict,  sentenced  by  any  court  of  the 
United  States,''^  etc.  That  these  words  are 
descriptive  of  this  court  was  conclusively 
determined  in  Embrey  v.  Palmer,  107  U.  S., 
3  (9, 10).  That  was  a  writ  of  error  to  a  State 
court,  and  the  Supreme  C/Ourt  considered 
first  the  question  of  itsown  jurisdiction.  Mr. 
Justice  Mathews   said:    *'The  jurisdiction 
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of  the  court  invoked  by  this  writ  of 
error  is  conferred  by  section  709  Rev.  Stat. 
It  being  a  case  in  which  a  title  or  right  is 
claimed  under  an  authority  exercised  un- 
der the  United  States,  and  the  decision  of 
the  State  court  being  iw  denial  of  the  right 
so  asserted.  It  was  decided  in  Dupasseur 
V.  Rochereau,  21  Wall.,  130,  that  such  a 
question  is  undoubtedly  raised  whenever 
** a  State  court  refuses  to  give  effect  to  the 
judgment  of  a  court  of  the  United  States 
rendered  upon  the  point  in  dispute,  and 
with  jurisdiction  of  the  case  and  of  the  par- 
ties.' The  judgment  which  is  the  subject 
matter  of  the  litigation  is  that  of  the  Su- 
preme Court  of  the  District  of  Columbia, 
which  is  a  court  of  the  United  States. 

It  is  to  be  observed  that  by  this  reference 
to  the  rule  as  started  in  21  Wallace,  where 
the  judgment  whose  effect  was  denied  was 
that  of  a  circuit  court,  the  Supreme  Court 
held  that  the  words  **  Court  of  the  United 
States"  applied  equally  to  this  court  and  to 
the  circuit  courts  of  the  United  States. 

In  speaking  of  section  905,  Rev.  Stat.,  the 
court  further  said :  ''So  far  as  this  statu- 
tory provision  relates  to  the  effect  to  be 
fiven  to  the  judicial  proceedings  of  the 
tates,  it  is  founded  on  Art.  4,  Sec.  1,  of  the 
Constitution,  which,  however,  does  not  ex- 
tend to  the  other  cases  covered  by  the  stat- 
ute. The  power  to  prescribe  what  effect 
shall  be  given  to  the  judicial  proceedings  of 
the  courts  of  the  United  States  is  conferred 
by  other  provisions  of  the  Constitution,  such 
as  those  which  declare  the  extent  of  the  j  udi- 
cial  power  of  the  United  States,  which  au- 
thorize all  legislation  necessary  and  proper 
for  executing  the  powers  vested  by  the  Con- 
stitution in  the  Government  of  the  United 
States  or  in  any  department  or  officer  thereof, 
and  which  declare  the  supremacy  of  the  au- 
thority of  the  National  Government  within 
the  limits  of  the  Constitution.  As  part  of 
its  general  authority,  the  power  to  give 
effect  to  the  judgments  of  its  courts  is  co- 
extensive with  its  jurisdiction.  That  the 
Supreme  Court  of  the  District  of  Columbia 
is  a  court  of  the  United  States,  results  from 
the  right  of  exclusive  legislation  over  the 
District  which  the  Constitution  gives  to  Con- 
gress.'' 

It  is  impossible  to  affirm  more  distinctly 
that  this  court  and  the  circuit  courts  are 
equally  courts  of  the  United  States.  The 
principle  suggested  by  the  language  of  the 
Supreme  Court  in  this  case  is  that  the  latter 
are  the  instrumentalities  by  which  the 
United  States  exercises  in  the  States  the 


judicial  power  belonging  to  its  limited  sov- 
ereignty therein,  and  that  the  former  is  the 
instrumentality  by  which  it  exercises  the 
judicial  power  belonging  to  its  exclusive 
sovereignty.  Though  the  applications  of 
judicial  power  by  these  courts  differ,  and 
the  power  is  drawn  from  different  provi- 
sions of  the  Constitution,  both  are  courts 
which  exercise  judicial  power  belonging  to 
the  United  States,  and  are  therefore  alike 
courts  of  the  United  States. 

But  although  the  term  ^*  court  of  the 
United  States''  is  applicable  to  both,  it  is  a 
question  of  intention  whether  it  is  actually 
so  applied  by  the  legislature  in  any  particu- 
lar statute. 

The  statute  from  which  this  section  was 
taken  contained  sixteen  sections.  Some  of 
these  plainly  related  to  proceedings  in  th# 
circuit  and  district  courts;  but  othei'S  re- 
lated to  matters  which  in  their  nature  are 
equally  incident  to  proceedings  in  this  Dis- 
trict and  in  the  Territories.  In  such  cases, 
and  especially  when  the  provision  related 
leather  to  the  rights  and  liabilities  of  i)arties 
than  to  the  mere  mode  of  proceding,  we  have 
always  held  that  the  statute  was  intended 
by  the  legislature  to  apply.,  to  all  the  courts 
of  the  United  States,  and  therefore  applied 
here.  On  that  principle  we  have  held  that 
section  2  of  the  Act  of  June  8,  1872,  Ch.  333, 
(Sec.  819  Rev.  Stat.,)  relating  to  peremp- 
tory challenges  of  jurors;  and  section  4  of 
the  Act  of  March  3,  1835,  Ch.  40  (Sec.  1032 
Rev.  Stat.,)  relating  to  prisoners  standing 
mute,  and  section  29  of  the  Act  of  April  30, 
1790,  Ch.  9  (Sees.  1033  and  1034  Rev.  Stat.) 
relating  to  the  delivery  of  a  list  of  the  jury 
and  witnesses,  and  process  to  compel  the 
attendance  of  witnesses,  in  capital  cases, 
were  necessarily  intended  tO  apply  to  those 
subjects  in  this  District.  So,  too,  we  have 
applied  two  sections  of  the  very  statute  now 
under  consideration;  namely,  section  8  (1025 
Rev.  Stat.)  relating  to  defects  in  indict- 
ments in  matters  of  form,  and  section  9  (1035 
Rev.  Stat.)  which  authorizes  a  conviction  of 
any  offense  necessarily  included  in  tbat  with 
which  the  defendant  is  charged  in  the  in- 
dictment. 

But  if  there  were  any  doubts  whether  it 
was  the  intention  of  Congress  that  the  pro- 
vision in  question  should  apply  directly  to 
all  of  the  courts  of  the  United  States,  we 
suppose  that  it  was  made  api:)licable  by 
section  34  of  the  Act  of  February  21,  1871, 
Ch.  62  (Sec.  93  Rev.  Stat.  Dist.  Col.)  which 
declares  that  all  laws  of  the  United  States 
not  locally  inapplicable  shall  have  the  same 


Digitized  by 


Google 


Vol.  XX 


THE  WASHINGTON  LAW  REPORTER 


2f>3 


force  and  effect  within  this  District  as  elae- 
where  in  the  United  States. 

Clearly  there  is  nothing  in  this  provision 
relating  to  poor  convicts  which  nu^es  it  lo- 
cally inapplicable  to  convicts  of  this  court. 
The  statute  declares  a  general  principle  that 
one  who  cannot,  by  reason  of  poverty,  pay 
a  fine,  shall  not  be  held  in  custody  indefi- 
nitely in  order  to  enforce  its  payment,  and 
that  principle  has  no  local  limitation. 

This  case  is  therefore  remanded  to  the  Oritn- 
itidl  CouH  for  further  proceedings  in  accord- 
ance with  this  provision. 

Sapreme  Court  of  the  United  States. 

DMdded  April  11,  1802. 

[Abstract.] 

Belford,  Clarke  &  Company,  Michael  A. 
Donohue,  and  William  P»  Henneberry,  ap- 
pellants, V.  Charles  Scribner.  Appeal  from 
the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois. 

Mr.  Justice  Blatchford  delivered  the 
opinion  of  the  court. 

Bill  in  equity  praying  for  a  perpetual  in- 
junction to  restrain  the  defendants  (the  ^- 
pellants)  from  printing,  publishing,  bind- 
ing, selling,  or  exposing  for  sale,  any  copies 
of  a  piratical  book  alleged  to  have  been 
copied  largely  from  a  lKW)k  of  which  the 
complainant  (Scribner)  was  the  owner  of 
the  copyright,  and  for  an  account  and  pay- 
ment of  the  profits  of  sales  of  it. 

Deci-ee  by  the  Circuit  Court  as  prayed. 

Heldy  That  if  exceptions  were  taken  by 
the  defendants  to  the  Master's  report,  it  was 
their  duty  as  appellants  to  have  the  excep- 
tions brought  into  this  court  as  part  of  the 
record. 

That  the  Circuit  Court  correctly  decided 
that,  as  the  proof  showed  that  the  authoress 
(a  married  woman)  from  time  to  time  set- 
tled with  the  owners  of  the  copyright  (the 
complainant)  for  her  royalties,  the  court 
would  presume  that  her  l^al  title  as  the  au- 
thor of  the  books  was  in  some  due  and  proper 
manner  conveyed  to  and  vested  in  the  per- 
son who  secured  the  copyright  thereof;  and 
that  acquiescence  for  many  years,  by  all  the 
parties,  in  the  claim  of  proprietoriship  in  the 
copyright,,  was  enough  to  answer  the  de- 
fendant's suggestion  of  the  husband's  pos- 
sible marital  interest  in  his  wife's  earnings. 

That  the  opinion  of  the  circuit  court  fur- 
ther correctly  said : 

*'  It  is  certain  that,  if  there  is  any  owner- 
ship in  this  work  by  copyright  at  all,  it  is  in 
the  complainant,  in  whose  name  the  copy- 


right was  taken  and  now  stands,  so  far  as  is 
shown  by  the  proof  in  this  case.  If  the  law 
of  the  domicile  of  Mrs.  Terhune  entitles  her 
husband  to  any  part  of  her  earnings,  that  is 
a  matter  to  be  settled  between  her  husband 
and  the  complainant,  and  which  the  defend- 
ants cannot  interpos^as  a  defense  to  a  tres- 
pass upon  the  complainant's  property  rights 
in  this  copyrighted  book." 

That  this  court  is  of  opinion  that  the 
proofs  show  that  the  copyright  was  secured 
in  accordance  with  law  by  the  complainant, 
and  that  he  owns  such  copyright. 

That  the  statute  was  subs^ntially  com- 
plied with  in  depositing  two  copies  of  the 
book  with  the  Librarian  of  Congress  one 
day  before  its  publication. 

That  the  certificate  of  the  Librarian  of 
Congress  that  two  copies  of  the  book  were 
received  by  him,  etc.,  was  competent  evi- 
dence. 

That  under  the  copyright  law  (Rev.  Stat., 
Sec.  4964)  both  the  printer  and  the  pub- 
lisher are  equally  liable  to  the  owner  of  the 
copyright  for  an  infringement. 

That  if  portions  of  the  copyrighted  work 
are  so  intermingled  with  the  piratical  work 
that  they  cannot  be  distini^uished  from  it, 
the  entire  profits  realized  by  the  defendants 
will  be  given  to  the  plaintiff*. 

Decree  affirmed. 

Book  Review. 


Skill  in  Tbiaib  :  Containing  a  Variety  of 
Civil  and  Criminal  Oases  won  by  the  Art  of  Ad- 
vocates; with  some  of  the  Skill  of  Webster, 
Ohoate,  Beach,  Butler,  Curtis,  Davis,  Fountain, 
and  others,  given  in  sketches  of  their  work  and 
trial  stories,  with  New  Selections  of  Western 
Eloqnence.  By  J.  W.  Donovan,  Author  of 
"Modem  Jnry  Trials,"  "Trial  Practice,"  "Tact 
in  Court,"  eta  Rochester,  N.  Y.:  Williamson 
Law  Book  Company.    1891. 

This  is  a  small  book,  containing  173  pages, 
nicely  printed,  bound  in  law  sheep;  price  $1.00. 
It  is  made  up  of  many  amusing,  entertaining, 
and  instructive  stories,  relating  to  the  methods 
and  practice  of  the  eminent  members  of  the 
profession  whose  names  are  given  and  others; 
also  some  important  suggestions.  The  book  is 
well  worth  its  price. 


If  I  am  Sophocles,  I  am  not  mad  ;  and  if  I  am 
mad,  I  am  not  Sophocles.  —Plwmptre. 


Law  Bla/nks  ai  the  Law  Reporter^  SOS  E. 
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Supreme  Court  of  the  District  of  Columbia. 

In  General  Term. 

ISAAC  S.  LYON 

V. 

THE  DISTRICT  OF  COLUMBIA. 

At  Law.    No.  24.777.    Decided  March  28, 1892. 
Chief  Justice  Binqham  and  Justices  Cox  and  Jambs  sitting . 

1.  The  effect  of  thd  ordinance  of  the  City  of  Washington 

passed  November  2, 1869,  providing  for  levying  a  special 
tax  on  all  tracts  "  bordering  on  the  line  of  the  improve- 
ment," and  that  the  tax  should  be  assessed  and  collected 
according  to  the  provisions  of  the  Act  of  October  12. 1865, 
was  to  charge  the  municipality,  not  with  a  direct  indebtr 
edness  for  the  work  done  under  the  ordinance,  but  with 
a  duty  to  work  out  a  payment  therefor,  by  seeing  to  it 
that  the  cost  should  be  charged  as  a  lien  upon  adjoining 
lots,  and  by  enforcing  this  lien,  etc. 

2.  By  the  operation  of  certain  provisions  of  the  Act  of  Con- 

gress of  February  2,  1871,  Sec.  91  and  Sees.  94-96,  Rev. 
Stat.  D.  C,  the  District  became  invested  with  authority, 
and  was  charged  with  the  duty,  to  secure  such  liens  and 
collect  and  pay  over  to  the  contractor  such  taxes,  in 
payment  for  work  done  under  an  ordinance  of  the  city. 

3.  Where  a  municipality  neglects  to  perform  its  duty  to  col- 

lect the  tax  which  had  been  provided  as  the  means  of 
paying  for  the  work  done  at  its  request,  it  becomes 
chargeable  directly  with  the  indebtedness. 

4.  If  the  resource  of  payment  out  of  the  special  tax  could 

have  been  secured  by  the  District,  and  was  lost  by  its 
omission,  a  duty  to  pay  the  contractor  would  fairly  be- 
long to  the  District,  and  an  issue  of  certificates  of  in- 
debtedness to  him  would  not  be  a  void  act. 

5.  The  District  is  liable  for  the  amount  of  such  certificates. 

Mr.  J.  G.  BiGELOW  for  plaintiff. 

Messrs.  Hazleton  and  Thomas  for  defend- 
ants. 

^  Mr.  Justice  Jambs  delivered  the  opinion  of  the 
Court: 

This  is  substantially  an  action  to  recover  from 
the  District  the  value  of  certain  certificates  of 
indebtedness  received  by  it  from  the  plaintiflf  as 
purchaser  of  certain  lots  at  what  proved  to  be 
an  illegal  and  void  sale  thereof  for  taxes. 

The  declaration  avers  that  the  collector  of 
taxes  advertised  among  other  property  lots  1  to 
12  in  square  156  for  sale  at  public  auction  on  Oc- 
tober 5, 1881,  for  non-payment  of  certain  taxes 
assessed  and  in  arrears  thereon,  and  on  that  day 
sold  said  lots  to  plaintiflf  for  f4, 082.70,  and,  upon 
payment  of  the  purchase  money  by  plaintiflf, 
executed  and  delivered  to  him  a  certificate  of 
tax  sale  for  each  one  of  said  lots;  that  said  sale 
was  not  made  according  to  law  and  was  void, 
and  that  plaintiflf  has  applied  to  defendant  to 
reftind  the  money  so  paid  on  account  of  said 
purchase,  that  defendant  has  refused  so  to  re- 
fund, and  has  thereby  become  indebted  to  plain- 
tiflf in  the  sum  stated. 

Defendant's  plea,  admitting  the  advertisement 
and  sale,  states  that  the  collector  received  from 


the  plaintiflf,  in  pajrment  for  said  lots,  certain 
corporation  stock  which  had  been  issued  with- 
out authority  of  law,  and  transmitted  the  same 
to  the  District  auditor,  who  cancelled  it  and  for- 
warded it  to  the  Treasurer  of  the  United  States; 
that  subsequently  it  was  discovered  that  the  ad- 
vertisement and  sale  of  said  lots  for  these  taxes 
had  been  enjoined,  and  that  the  collector  of 
taxes  had  advertised  and  sold  the  same  through 
mistake,  notwithstanding  said  injunction,  and 
had,  upon  discovering  such  mistake,  declared 
the  sale  null  and  void;  and  that  plaintiflf  pur- 
chased with  knowledge  of  said  injunction.  Issue 
was  joined,  and  the  case  was  heard  upon  the  fol- 
lowing stipulation  as  to  facts: 

stipulation  of  facts. 
It  is  hereby  stipulated  and  agreed  by  and 
between  the  respective  parties  hereto,  that  the 
above  entitled  cause  may  be  tried  by  the  court 
without  jury,  upon  the  facts  contained  in  the 
following  statement,  viz : 

1.  Henry  Birch,  the  assignor  of  plaintiflf,  was 
a  practical  paver,  and  as  such  he  set  the  curb- 
stones and  paved  the  footway  and  gutter  (among 
other  places)  in  front  of  lots  1  to  12,  inclusive, 
in  square  156  under  a  valid  contract  executed  in 
1870,  with  the  Corporation  of  Washington. 

2.  The  work  was  done  in  a  good  and  work- 
manlike manner  and  under  the  supervision  pro- 
vided by  law,  and  was  at  its  completion  duly 
measured  and  accepted  by  the  Corporation  of 
Washington  through  its  authorized  oflBcers. 

3.  The  work  was  completed  on  or  about  No- 
vember 17,  1870,  and  its  cost  to  be  paid  to  the 
said  Birch,  amounted  to  the  sum  of  $2,054.10— no 
part  of  which  has  ever  been  collected  or  paid. 

4.  Upon  the  completion  of  the  work,  it  was 
the  duty  of  Wm.  Forsythe,  then  superintendent 
and  inspector  of  paving  of  footways,  etc.,  under 
the  Act  of  June  10, 1867,  to  make  all  assessments 
on  lots  bordering  on  any  street  which  shall  have 
been  paved  (Sec.  6),  and  without  delay  after  the 
completion  of  a  pavement,  to  deposit  with  the 
Register  a  statement  exhibiting  the  cost  of  the 
work  in  front  of  each  lot,  and  the  amount  of  tax 
to  be  paid  by  each  lot  owner:  and  the  Register 
in  turn  was  to  place  in  the  hands  of  the  Collector 
of  Taxes  a  list  of  the  persons  chargeable  with 
such  tax  ;  and  he  in  turn  was  to  give  notice  in 
writing  to  the  respective  lot  owners  of  the 
amount  of  tax  due  by  them.  Act  of  May  23, 
1853,  Sec.  6. 

6.  The  said  Wm.  Forsythe  neglected  to  assess 
the  property  as  required  by  law,  in  that  he  with- 
held the  statement  of  the  cost  of  the  work  from 
the  Register,  and  the  assessment  from  record 
for  twelve  months  after  the  completion  of  the 
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work,  or  antil  November,  1871 — this  at  the  sole 
reqaest  and  procnrement  of  the  owner  of  the 
said  lota,  whereby  he,  the  owner,  was  enabled 
to  sell,  and  did  sell  said  lots  without  any  record 
notice  of  said  assessment  to  the  purchaser. 

6.  Between  the  time  the  work  was  completed 
and  its  attempted  assessment  against  said  lots, 
the  Corporation  of  Washington  had  been  suc- 
ceeded by  the  Government  of  the  District  of 
Columbia  and  the  ofiQces  under  the  Corporation 
of  Washington  had  been  abolished,  and  the  said 
Forsythe  was  without  authority  to  make  any 
assessment  against  said  lots;  yet,  on  or  about 
November,  1871,  the  records  were  erased  and 
altered,  whereby  an  assessment  against  said  lots 
was  interpolated  over  and  above  the  signatures 
already  made,  of  the  Mayor,  Ward  Oommis- 
sioner,  and  other  officers  of  the  Corporation, 
presumably  to  make  it  appear  that  they  had 
approved  the  same,  when  as  a  matter  of  fact 
they  had  not. 

7.  On  the  9th  day  of  March,  1872,  the  District 
of  Columbia,  notwithstanding  this  action  of  For- 
sythe, issued  and  delivered  to  said  Henry  Birch 
four  certificates  of  indebtedness  against  said  lots 
for  the  cost  of  said  work,  signed  by  the  Governor 
and  Register,  and  said  Birch  sold  and  transferred 
the  same  to  plaintiff  for  value  before  maturity — 
true  copies  of  said  certificates  are  attached 
hereto. 

8.  In  June,  1874,  these  said  lots  were  (among 
others)  advertised  to  be  sold  by  the  Collector  of 
Taxes  for  non-payment  of  said  assessment  or 
certificates;  whereupon,  through  proper  pro- 
ceedings had,  the  Supreme  Court  of  the  District 
of  Columbia,  by  its  order  passed  in  cause  James 
M.  Latta  v.  The  District  of  Columbia,  John  F. 
Cook,  Collector  of  Taxes,  and  Theodore  Sheck- 
les,  No.  4,450,  Equity,  enjoined  the  defendant 
from  selling  said  lots  through  non-payment  of 
said  assessment  or  certificates,  which  said  order 
has  never  been  set  aside,  annulled  or  reversed, 
but  is  still  in  full  force  and  effect. 

9.  Neither  said  Henry  Birch  nor  this  plaintiff 
were  made  parties  to  said  cause,  and  neither  of 
them  had  any  knowledge  of  the  order  passed 
therein. 

10.  The  Collector  of  Taxes,  upon  the  service 
of  the  restraining  order  issued  in  said  cause 
made  no  entry  or  memorandum  of  the  same 
against  said  lots  1  to  12,  in  square  156,  but  by 
mistake  entered  the  same  in  his  office  as  apply- 
ing to  the  same  numbered  lots  in  square  256. 

11.  On  October  5, 1881,  the  Collector  of  Taxes, 
notwithstanding  said  injunction,  again  adver- 
tised said  lots  for  sale,  and  did  sell  the  same  for 
the  non-payment  of  the  said  assessment  or  cer- 


tificates, and  plaintiff  became  the  purchaser  of 
each  of  said  lots,  and  there  was  then  issued  to 
him  upon  the  surrender  by  him  of  said  certifi- 
cates of  indebtedness  (which  have  been  can- 
celled) and  the  payment  of  three  dollars  in 
money,  the  twelve  certificates  of  tax  sale,  true 
copies  of  which  are  attached  hereto. 

12.  At  the  time  of  said  sale  and  purchase,  viz: 
October  5, 1881,  this  plaintiff  had  no  knowledge 
whatever  of  the  restraining  order  passed  in  said 
cause  No.  4,450,  or  any  of  the  proceedings 
therein,  and  neither  he  nor  his  assignor,  Birch, 
were  aware  of  any  invalid  proceedings  con- 
nected with  said  assessment,  and  said  purchase 
was  involuntary  on  the  part  of  plaintiff  and 
made  to  protect  his  interest  in  said  certificates 
of  indebtedness  and  save  the  same  from  sacri- 
fice. 

13.  The  certificates  of  indebtedness  thus  sur- 
rendered by  this  plaintiff  were  computed  and 
accepted  as  valid  by  the  District  of  Columbia 
at  said  sale,  at  and  for  the  sum  of  |4,079.70, 
which,  with  |3.00  paid  in  cash,  made  |4,082.70 
as  the  purchase  price  paid  for  said  lots  on  Octo- 
ber 5,  1881,  by  this  plaintiff. 

14.  The  Supreme  Court  of  the  District  of  Col- 
umbia in  February,  1885,  by  a  decree  passed  in 
Equity  cause  John  B.  Alley  v.  Isaac  S.  Lyon, 
No.  8,494,  set  aside  this  assessment  and  ac^udged 
that  it  '^did  not  create  or  constitute  any  lien 
upon  the  premises,"  also  that  the  sale  of  said 
lots  by  the  Collector  of  Taxes  made  on  October 
5,  1881,  was  made  "contrary  to  law'*  and  that 
the  certificates  of  sale  '*  were  illegal  and  did  not 
give  the  purchaser  of  said  premises,  at  said  sale, 
any  right,  title,  estate  or  interest  in  law  or* 
in  equity  to  the  said  premises,  or  any  part 
thereof,*'  and  the  present  plaintiff  was  "per- 
petually restrained  and  enjoined  from  using, 
employing  or  setting  up,  or  in  any  way  whatso- 
ever, the  said  assessment  lien  certificate  or  cer- 
tificates of  sale  as  legal  and  valid,  and  from 
claiming  any  right,  title  or  interest  thereunder, 
or  by  virtue  thereof,  to  the  whole  or  any  part  of 
said  lots,"  3  Mackey,  456,  which  decree  was 
affirmed  by  the  Supreme  Court  of  the  United 
States,  130  U.  S.,  177. 

15.  The  assessment  was  illegally  levied,  and 
the  collector  of  taxes  was  without  authority  and 
jurisdiction  to  sell,  and  said  sale  was  not  made 
according  to  law,  and  void. 

16.  In  1882,  the  District  of  Columbia,  upon  the 
application  of  the  then  owner  of  said  lots,  paid 
to  him  the  sum  of  f  773.32  for  the  appropriation 
by  it  of  the  material  put  there  by  said  Birch 
under  his  said  contract. 

17.  Plaintiff    first    learned   of    the  invalid 
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prooeedinga  oonneoted  with  said  aaseeement  and 
sale  in  the  early  part  of  1882,  and  at  onoe  made 
application  to  defendant  for  a  return  of  the 
certificates  of  indebtedness  and  the  money  ac- 
cepted by  the  collector  of  taxes  as  the  purchase 
price  of  said  lots  (tending  in  return  the  certifi- 
cates of  tax  sale),  but  said  application  was  re- 
fhsed. 

18.  All  Acts  of  (Congress  and  acts  of  the  late 
Oorporation  of  Washington  having  any  bearing 
hereon,  are  to  be  considered  as  in  evidence,  and 
may  be  read  at  the  trial. 

19i  And  should  the  court  be  of  opinion  that 
plaintiff  is  legally  entitled  to  recover  it  may 
give  Judgment  in  his  favor  for  the  amount  paid 
by  him  at  the  sale,  viz,  |4,082.70,  with  interest 
thereon  firom  the  5th  day  of  October,  1881. 

We  are  authorized,  by  consent  of  counsel  for 
both  parties,  to  add,  as  a  part  of  this  stipula- 
tion, that  the  lots  in  question  were  sold  on  Oct 
2, 1871,  by  the  party  who  owned  them  when  the 
special  improvement  was  made. 

The  work  done  in  making  the  special  im- 
provement in  question  was  done  under  an  ordi- 
nance of  the  city  of  Washington  passed  Novem- 
ber, 2,  1869.  That  act  provided  for  levying  a 
special  tax  on  all  lots  *'  bordering  on  the  line 
of  the  improvement,"  and  that  the  tax  should 
be  assessed  and  collected  according  to  the  pro- 
visions of  the  Act  of  October  12, 1865.  This  act 
extended  the  acts  of  May  23  and  24,  1853,  and 
provided  that  the  cost  and  expenses  of  every 
local  improvement  thereafter  made,  unless 
'  otherwise  provided  for,  should  "levied,  as- 
sessed, collected  and  paid,  and  the  payment 
thereof  enforced"  as  provided  in  the  said  acts 
of  1853. 

Briefiy  stated,  the  effect  of  these  acts  was  to 
charge  the  municipality,  not  with  a  direct  in- 
debtedness for  the  work  done'  under  its  ordi- 
nance, but  with  a  duty  to  work  out  a  payment 
therefor  by  seeing  to  it  that  the  cost  should  be 
charged  as  a  lien  upon  adjoining  lots,  and  by 
enforcing  this  lien  and  collecting  the  special  tax 
from  the  lot  owners.  By  the  operation  of  certain 
provisions  of  the  Act  of  Congress  of  February  21, 
1871,  commonly  known  as  the  Organic  Act,  Sec- 
tion 91  and  Sections  94-96,  Rev.  Stat,  of  Dietrict 
of  Columbia,  the  District  became  invested  with 
authority,  and  was  charged  with  the  duty,  to 
secure  such  liens  and  collect  and  pay  over  to 
the  contractor  such  taxes,  in  payment  for  work 
done  under  an  ordinance  of  the  city  of  Wash- 
ington. This  power  could  have  been  exercised 
and  this  duty  could  have  been  performed  in  the 
present  case  at  any  time  before  the  2d  day  of 
October,  1871,  when  it  was  cut  off  by  the  sale 


of  the  lots  in  question  to  an  innocent  purchaser. 

Numerous  authorities  show  that  where  n  mu- 
nicipality omits  to  perform  its  duty  to  collect 
the  tax  which  had  been  provided  as  the  means 
of  paying  for  the  work  done  at  its  request,  it 
becomes  chargeable  directly  with  the  indebted- 
ness. See  Morgan  v.  The  City  of  Dubuque,  28 
Iowa,  575 ;  Kearney  v.  City  of  Covington,  1 
Mete.,  Ky.,  839 ;  Cummings  v.  Mayor,  etc.,  of 
Brooklyn,  11  Paige,  Ch.  696 ;  Fisher  v.  City  of 
St  Louis,  44  Mo.,  482 ;  Argenti  v.  City  of  San 
Frandsco,  16  Cal.,  281 ;  Beard  v.  City  of  Brook- 
lyn, 31  Barb.,  142.  The  principle  on  which  these 
cases  were  decided  seems  to  be,  not  that  the 
municipality  is  held  liable  for  neglect  of  duty, 
but  that  its  liability  arises  by  ikir  construction 
of  contract.  To  this  liability  the  DisMct  spo- 
ceeded. 

If  the  resource  of  payment  out  of  the  special 
tax  could  have  been  secured  by  the  District,  and 
was  lost  by  its  omission,  a  duty  to  pay  the  con- 
tractor would  fairly  belong  to  the  District,  and 
an  issue  of  certificates  of  indebtedness  to  him 
would  not  be  a  void  act.  All  such  certificates 
are  by  law  negotiable,  and  in  this  partdcnlar 
ca«e  they  appear  to  have*been  assigned  for  value 
to  an  innocent  purchaser.  Neither  he  nor  the 
authorities  of  the  District  appear  to  have  been 
informed  of  the  injunction  which  forbade  a  sale 
of  the  lots,  as  a  means  of  satisfying  them.  The 
plaintiff  therefore  acted  in  good  faith  in  making 
the  purchase  at  the  tax  sale. 

It  is  insisted,  however,  on  the  part  of  the  Dis- 
trict, that,  in  making  the  sale  of  the  twelve  lots 
to  the  plaintiff,  the  collector  acted  as  his  agent 
for  the  collection  of  his  certificates  of  indebted- 
ness, and  was  not  acting  for  the  District  of  Col- 
umbia; and  that  if  the  agenfs  act  was  invalid, 
his  principal,  the  plaintiff,  must  bear  the  loss. 
We  do  not  think  this  proposition  is  either  true 
or  to  the  point.  In  collecting  taxes — although 
it  be  done  for  the  purpose  of  providing  means 
to  pay  a  particular  person— the  authorities  ex- 
ercise their  own  public  flinctions,  and  cannot  be 
regarded  as  private  agents.  In  the  next  place, 
whatever  might  be  the  capacity  in  which  the 
collector  acted,  the  District  received  and  has 
retained  the  proceeds  of  the  transaction.  In 
that  respect  it  treated  the  sale  as  made  on  its 
account 

The  final  question,  then,  is,  what  is  the 
remedy  ? 

If  these  certificates  were  valid  they  repre- 
sented, and  were  received  as  constituting  the 
value  named  in  the  stipulation.  As  between 
the  parties  they  were  purchase  money.  The 
sale  gave  nothing  to  the  plaintiff,  but  the  Dis- 
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trict  retains,  and  has  disabled  itself  to  return, 
his  eertiflcates  of  indebtedness.  We  think  it  is 
liable  tot  the  amount  of  these  certificates. 

The  judgment  wiU  therefore  be  for  the  amount 
stated  in  the  stipulation,  with  interest. 


Supreme  Conrt  of  the  United  States'. 

THE  J.  S.  KEATOR  LUMBER  COMPANY, 

PliAINTIPP  INEBBOR, 
V. 

BENJAMIN  F.  THOMPSON  AND  HOMER 
ROOT. 

1.  No  point  was  dii«ctly  nutde  in  the  conrt  below,  eithef 

before  or  after  Jndffment,  that  the  plaintiflh  were  limited 
in  their  recoyery  to  the  sum  named  in  their  aflOdavit 
filed  with  their  declaration,  nnder  the  statute  of  Illinois. 

2.  An  objection,  made  for  the  first  time  in  this  court,  that 

the  damages  awarded  to  the  plaintifft  are  in  excess  of 
the  amount  claimed  In  their  affidavit,  ought  not  to  be 
entertained. 

In  erbob  to  the  Circuit  Court  of  the  United 
States  for  the  Northern. District  of  Illinois. 

Benjamin  F.  Thompson  and  Homer  Root 
brought  this  action  of  assumpsit  against  the  J. 
S.  Keator  Lumbw  Company  for  a  balance  al- 
leged to  be  due  them  for  cutting  and  haul- 
ing saw-logs,  etc.  The  two  main  grounds  of 
dispute  were:  (1)  Whether  the  price  for  the 
work  was  limited  by  the  contract  in  question  to 
93  per  thousand  feet  of  saw-logs  cut  and  de- 
livered into  the  boom  limits  of  the  Black  River, 
Wisconsin,  without  extra  charge,  or  whether 
the  plaintiffs,  in  addition  to  the  above  price, 
were  entitled  to  be  paid  for  the  driving  or  de- 
livery of  the  logs  into  said  boom  limits;  (2) 
whether  the  plaintiff^  had  not  overcharged  the 
defendant  in  the  scaling  and  measurement  of 
the  logs. 

With  the  declaration  was  filed  an  affidavit  by 
plaintiffs  under  the  statute  of  Illinois,  providing 
that  ''if  the  plaintiff  in  any  suit  upon  a  contract 
expressed  or  implied  for  the  payment  of  money, 
shall  file  with  his  declaration  an  affidavit,  show- 
ing the  nature  of  his  demand  and  the  amount 
due  him  from  the  defendant,  after  allowing  to 
^the  defendant  all  his  Just  credits,  deductions, 
and  set-offs,  if  any,  he  shall  be  entitled  to  judg- 
ment as  in  case  of  defEinlt,  unless  the  defendant, 
or  his  agent  or  attorney,  if  the  defendant  is  a 
resident  of  the  county  in  which  the  suit  is 
brought,  shall  file  with  his  plea  an  affidavit  sta- 
ting that  he  verily  believes  he  has  a  good  de- 
fence to  said  suit  upon  the  merits  to  the  whole 
or  a  portion  of  the  plaintiff's  demand,  and  if  a 
portion,  specifying  the  amount,  (according  to 
the  best  of  his  knowledge  and  belief,")  etc.    2 


Starr  &  Curtis'  Stat.  111.,  1801,  par.  37,  Sec.  86, 
The  defendant  filed  a  plea  in  abatement,  and, 
subsequently,  pleas  of  non-assumpsit  and  set- 
off; the  latter  being  for  an  amount  exceeding 
that  sued  for  by  the  plaintiff.  With  these  pleas 
the  defendant  filed  an  affidavit  of  merits  in 
conformity  with  the  above  statute. 

The  parties,  by  written  stipulation,  waived  a ' 
Jury  and  agreed  that  the  case  be  set  for  trial 
any  day  not  earlier  than  March  28th,  1888. 
Under  this  stipulation  the  plaintiflb  had  it  set 
for  trial  on  the  day  Just  named.  The  defendant 
on  that  day,  requested  a  postponement  of  the 
trial  until  the  arrival  of  its  Wisconsin  counsel, 
who  had  had  sole  charge  of  the  preparation  of 
the  defense,  and  also  because  of  the  absence  of 
its  principal  witness.  The  court  ruled  that 
unless  the  defendant  showed  legal  grounds  for 
a  continuance,  the  trial  should  proceed  forth- 
with. The  defendant  then  entered  a  motion 
for  continuance  based  upon  affidavit  as  to  what 
the  absent  witness  would  state.  The  plaintiflb 
offering  to  admit  upon  the  trial  that  the  witness, 
if  present,  would  testify  as  set  forth  in  the 
affidavit,  the  court  overruled  the  motion  for 
continuance,  and  held  that  the  trial  must  pro- 
oeed  forthwith.  To  this  action  of  the  court  the 
defendant  excepted.  Thereupon,  the  trial  was 
was  commenced  on  the  28th  of  March,  1888,  in 
the  absence  of  the  defendant's  Wisconsin  coun- 
sel, who,  however,  arrived  before  the  conclu- 
sion of  the  trial,  which  continued  during  the 
29th  and  30th  of  March.  On  the  last  named 
day,  but  before  the  trial  was  concluded,  the 
plaintiffs,  without  notice  to  the  defendant  or 
its  attorney,  and  without  obtaining  leave  fh>m 
the  court  filed  with  the  clerk  replications  to  the 
defendant's  pleas. 

On  March  31,  1888,  the  court  made  a  general 
finding  of  the  issues  for  the  plaintiffs,  and  as- 
sessed their  damages  at  $15,668.99,  for  which 
amount  judgment  was  entered  against  the  de- 
fendant. To  this  Judgment  the  defendant  ex- 
cepted on  the  ground  that  it  was  excessive  in 
amount. 

Decided  April  4, 1892. 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

The  principal  assignments  of  error  have  noth- 
ing of  substance  in  them.  When  the  plaintiffs 
agreed  to  admit  upon  the  trial  that  the  defend- 
ant's absent  witness  would  testify  as  stated  in 
the  affidavit  filed  for  a  continuance  of  the  case, 
and  the  court  thereupon  ruled  that  the  trial 
should  proeeed,  attention  was  not  called  to  the 
fkct  that  replications  had  not  been  filed  to  the 
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first  and  third  pleas,  and  judgment  was  not 
asked  upon  those  pleas  for  want  of  sach  replica- 
tions. Nor  did  the  defendant,  before  judgment, 
move  for  a  new  trial  upon  the  ground  that  its 
first  and  third  pleas  were  unanswered  at  the 
time  the  trial  began.  The  filing  of  replications 
to  those  pleaa,  during  the  progress  of  the  trial, 
and  without  leave  of  the  court,  was,  of  course, 
improper  and  irregular.  But  it  must  be  pre- 
sumed that  the  fact  of  their  having  been  so  filed 
was  known  to  the  defendant  before  the  trial  was 
concluded,  or  before  the  judgment  was  entered. 
Besides,  the  judgment  was  under  the  control  of 
the  court  during  the  term;  and  if  it  had  been 
made  to  appear  that  the  defendant  was  unaware, 
prior  to  the  entry  of  judgment,  that  replications 
to  its  first  and  third  pleas  were  put  on  file  dur- 
ing the  progress  of  the  trial,  it  may  be  that  the 
court  would  have  set  aside  the  judgment.  It 
f^pears  only  that  the  replications  were  not  on 
file  when  the  trial  commenced,  not  that  their 
being  filed  during  its  progress  was  unknown  to 
the  defendant  before  the  trial  was  concluded. 
The  defendant  was  bound  to  know,  when  the 
court  ordered  the  parties  to  proceed  with  the 
trial,  that  replications  had  not  been  filed  to  its 
first  and  third  pleas.  It  should  then  have  asked 
for  a  rule  upon  the  plaintiff  to  file  replications. 
Its  Mlure  to  do  so  was  equivalent  to  consenting 
that  the  trial,  so  far  as  the  pleadings  were  con- 
cerned, might  be  commenced.  The  objection 
that  replications  were  not  filed  when  the  trial 
oommenced,  nor  before  judgment,  with  leave  of 
the  oourt,  came  too  late  after  judgment  wad  en- 
tered. In  Kelsey  v.  Lamb,  21  111.,  559,  the  Su- 
preme Oourt  of  Illinois  said:  '*If  the  defendant 
has  filed  his  plea,  and  the  other  party  fails  to 
reply  within  the  time  required  by  the  rules  of 
the  court,  he  has  a  right  to  judgment  by  default 
rgainst  the  plaintiff,  but  until,  he  obtains  such 
defkult,  the  pleas  cannot  be  considered  as  con- 
fessed by  the  plaintiff.  It  is  the  default  which 
gives  t^e  right  to  consider  and  act  upon  the 
pleas  as  true.  In  this  case  no  default  was  taken. 
When  the  parties  submitted  the  case  to  trial  by 
the  court,  without  a  jury  by  consent,  it  had  the 
effect  of  submitting  the  case  to  trial  on  the  plead- 
ings, as  if  there  were  proper  issues  formed,  and 
the  court  will  hear  evidence  under  all  the  pleas 
presenting  a  legal  defence,  precisely  as  if  the 
allegations  of  such  pleas  had  been  formally  trav- 
ersed. This  is  the  fair  and  reasonable  construc- 
tion to  be  given  to  such  agreements.  But  it  is 
otherwise,  where  the  party  is  compelled  to  pro- 
ceed to  trial,  without  the  issues  being  formed  in 
the  case.  Then  the  act  is  not  voluntary,  and  no 
such  intendment  can  be  made."    The  defendant 


here  was  compelled  to  proceed  with  the  trial, 
but  no  objection  was  made  by  it  to  a  trial  be- 
cause the  issues  were  not  fUlly  made  up.  See 
also  Bunker  v.  Green,  48  111.,  243;  Beesley  v. 
Hamilton,  50  111.,  88;  Barnett  v.  Graff,  52  111.,  170. 

It  is  objected  that  the  damages  awarded  to 
the  plaintiffs  are  excessive  in  that  their  affida- 
vit, filed  with  the  declaration,  shows  the  amount 
claimed,  as  of  August  16,  1887,  when  the  action 
was  commenced,  was  only  $13,943.23,  whereas 
the  judgment  was  $15,568.99.  Allowing  interest 
upon  the  first  named  sum  up  to  the  date  of  the 
judgment,  the  damages  given  exceed  the 
amount  claimed  in  the  plaintiffs'  affidavit  by 
more  than  $1,000.  But  the  ad  damnum  was 
$20,000,  and  the  bill  of  exceptions  states  that 
"the  plaintiffs  also  introduced  evidence  tend- 
ing to  show  that  the  amount  now  [then]  due 
and  owing  A*om  the  defendant  to  the  plaintiffs 
for  the  matters  and  causes  of  action  aforesaid  is 
$15,568.99."  It  does  not  state  what  this  evidence 
was,  nor  does  it  appear  that  the  defendant  ob- 
jected to  evidence  showing  an  indebtedness  on 
its  part  in  excess  of  the  sum  claimed  in  the 
plaintiffs'  affidavit.  Besides,  the  affidavit, 
though  no  part  of  the  declaration  itself,  was  a 
statutory  pleading,  which  mi^ht  have  been 
amended  upon  such  a  suggestion.  Haley  v. 
Ohamley,  79  111.,  592  ;  McKenzie  v.  Penfleld,  87 
DL,  83.  The  only  purpose  of  the  affidavit  is  to 
entitle  a  plaintiff  to  judgment  as  in  case  of  de- 
fault unless  defendant  shall*  file  an  affidavit  of 
merits  with  his  pleas,  and  in  case  of^uch  de- 
fault the  plaintiff's  affidavit  may  be  taken  bs 
prima  facie  evidence  of  the  amount  due ;  but 
even  this  is  discretionary  with  the  court.  Kern 
V.  Strasberger,  71  111.,  303.  No  point  was  di- 
rectly made  in  the  court  below,  either  before 
or  after  judgment,  that  the  plaintiffs  were  lim- 
ited in  their  recovery  to  the  sum  named  in  their 
affidavit.  An  objection  of  that  character,  made 
for  the  first  time  in  this  court,  ought  not  to  be 
entertained. 

No  other  questions  presented  by  the  record 
are  of  sufficient  importance  to  be  considered. 

Jtidgment  affirmed, 

.  ♦. . 

EsTOPPEir— Ratification.— In  an  action  on 
a  note  alleged  to  have  been  given  by  defendant 
firm  the  answer  denied  the  making  of  the  note, 
and  alleged  payment.  Plaintitt's  evidence 
showed  that  the  note  was  given  by  one  M., 
whom  plaintiff  claimed  to  be  a  member  of  the% 
firm,  and  that  the  money  was  used  by  the  firm. 
Defendants  denied  that  he  was  a  member,  or 
authorised  to  give  the  note:  Held,  That  it  was 
error  to  charge  that  if  the  money  was  actually 
used  by  the  firm,  defendants  were  estopped  tJ> 
deny  the  authority  of  M.  to  borrow  the  money. 

There  can  be  no  ratification  by  the  firm  of 
M's  action  without  a  knowledge  on  their  part 
of  such  action. 

Evidence  that  from  the  observation  of  witness 
of  the  part  M.  took  in  the  firm's  business  he  was 
a  memoer  thereof  was  incompetent.  Eggleston 
V.  Mason  (Iowa),  51  N.  W.  Rep.,  1. 
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THE  COURTS. 


Supreme  Court  of  the  District  of  Colambia. 
IN  EQUITyT^ow  Suits. 

April  6,  1892. 

13840.  M.  O'Brien.  Alle&^ed  lunatic.  Upon 
petition  Commissioners  D.  C.  De  lunatico  in- 
quirendo.    Com.  soL,  Geo.  C.  Hazelton. 

18841.  C.  H.  Button.  Alleged  lunatic.  Upon 
petition  Commissioners  D.  C.  De  lunatico  in- 
qnirendo.    Com.  sol.,  Geo.  C.  Hazelton. 

13842.  Elizabeth  E.  Lewis.  Alleged  lunatic 
Upon  petition  Commissioners  D.  C.  De  lunatico 
inqnirendo.    Com.  sol.,  Geo.  C.  Hazelton. 

13843.  Jamie  E.  Nicholson  v.  James  F.  Nichol- 
son.   For  divorce.    Com.  sol.,  C.  Carrington. 

13844.  Independent  Ice  Co.  v.  W.  &  W.  M. 
RB.  Co.  et  al.  Injunction.  Com.  sol.,  Samuel 
Maddox. 

13846.  Sophie  V.  Lung  v.  Charles  F.  Lung. 
For  divorce.    Com.  sol.,  C.  Carrington. 

April  6. 

13846.  WnuDunmore.  Alleged  lunatic.  Upon 
X>etition  Commissioners  D.  O.  De  lunatico  in- 
qnirendo. 

13847.  Samuel  Smith.  Alleged  lunatic.  Upon 
petition  Commissioners  D.  C.  De  lunatico  in- 
quirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

13848.  Ann  and  Wm.  H.  Dunn,  trustees,  v. 
Mary  A.  Ashbum  et  al.  For  sale  of  lots  12  and 
13,  sq.  209,  by  trustees  to  be  appointed.  Com. 
sol.,  W.  A.  Cook. 

April  7. 

13849.  lillie  Lapham  v.  William  R.  Lapham. 
For  divorce.    Com.  sol.,  S.  R.  Bond. 

April  8. 

13850.  Lucy  Ray,  alleged  lunatic.  Upon  peti- 
tion of  Conynissioners  D.  C.  De  lunatico  in- 
quirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

13851.  Annie  Mayher,  alleged  lunatic.  Upon 
petition  of  Commissioners  D.  C.  De  lunatico 
mquirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

13852.  Ella  L.  Casteman  v.  Mary  A.  McGraw 
et  al.  For  partition  by  sale  of  lot  6,  sq.  571. 
Com.  sols.,  Bimey  &  Bimey. 

April  9. 

13853.  Mary  C.  King  v.  C.  J.  Bright  et  al.  To 
construe  will.    Com.  sol.,  F.  H.  Mackey. 

April  11. 

13854.  Wm.  Stout  et  al.  v.  C.  C.  Letter  et  al. 
Creditors' biU.  To  sell**  Hotel  Lincoln."  Com. 
sol..  F.  T.  Browning. 

13855.  Philah  De  Neale  v.  Helen  Kyle  et  al. 
For  partition  by  sale,  part  lot  26,  sq.  995.  Com. 
sols.,  Cole  &  Cole. 

13856.  Maggie  Rhone  v.  Spencer  Rhone.  For 
divorce.    Com.  sol.,  C.  Camngton. 

13857.  P.  O'Donoghue  et  al.  v.  Catherine 
O'Donoghue.  Fpr  partition  by  sale,  lot  9,  sq. 
481.    Com.  sols.,  Gordon  &  Gordon. 

13858.  H.  W.  Garnett  et  al.,  executors,  v.  H. 
M.  Bartlett  et  al.  Com.  sol.,  R.  Hagner;  Defts. 
sol.,  Mason  N.  Richardson. 

13859.  O.  O.  Wharton  et  al.  v.  Etta  V.  Chap- 
lin et  aL  For  partition  by  sale.  Com.  sols., 
J.  K.  McCammon  and  Jas.  H.  Hayden. 

13800.  Lillie  Jackson,  alleged  lunatic.  Upon 
petition  of  Commissioners  D.  C.  De  lunatico 
mquirendo.    Com.  sol.,  Geo.  C.  Hazleton. 


13861.  C  Miller,  alleged  lunatic.  Upon  x)eti- 
tion  Commissioners  D.  C.  De  lunatico  inqni- 
rendo.   Com.  sol.,  Geo.  C.  Hazleton. 

April  18. 

13862.  Martha  Hampson  v.  Joseph  H.  Hamp- 
son.  To  sell  infanta'  interest  in  real  estate. 
Com.  sol.,  S.  R.  Bond. 

13863.  Mary  W.  Ryan  v.  Robert  L.  Ryan.  For 
divorce.    Com.  sol.,  H.  B.  Moulton. 

April  13. 

13864.  Geo.  R.  Hulse  v.  Kate  E.  Hulse.  For 
divorce.    Com.  sols.,  Padgett  &  Forrest 

April  14. 

13865.  Thos.  J.  Brown  v.  Florence  Hull 
Brown.  For  divorce.  Com.  sol.,  C.  Carring- 
ton. 

13866.  T.  J.  Mayer  et  al.  v.  H.  F.  Mever  et  al. 
Creditors'  Bill.  Com.  sols..  Church  &  Stephens, 
Defts.  sol.,  M.  N.  Richardson. 

Ajpril  15. 

13867.  Charles  H.  Burgess  et  al.  v.  Sarah  E. 
Proctor  et  al.  Com.  sol.,  J.  Thos.  Sothoron, 
Defbe.  sol.,  Wm.  G.  Johnson. 

13868.  Elizabeth  C.  Robey  et  al.  v.  Owen 
Robey  et  al.  For  partition.  Com.  sol.,  J.  H. 
Adriaans. 

April  16. 

13869.  Joseph  Walshe,  alleged  lunatic.  Upon 
petition  of  Commissioners,  D.  C.  De  lunatico 
mquirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

18870.  Alder  Bradford,  alleged  lunatic.  Upon 
petition  of  Commissioners,  D.  C.  De  lunatico 
mquirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

13871.  Wm.  G.  Talliaferro^  alleged  lunatic. 
Upon  petition  of  Commissioners,  D.  C.  De 
lunatico  inqnirendo.  Com.  sol.,  Geo.  C.  Hazle- 
ton. 

13872.  Ma^  Margaret  Desmond  v.  Daniel 
Desmond.  For  divorce.  Com.  sol.,  C.  Car- 
rington, 

13873.  Rulif  Van  Brunt  v.  Margaret  E.  Van 
Brunt.    For  divorce.    Com^  sol.,  C.  A.  Walter. 

13874.  Bartow  L.  Walker  v.  Oliver  O.  Spicer. 
To  remove  cloud  from  title.  Com.  sols.,  Leo 
Simmons  and  Franklin  H.  Mackey. 

April  18. 

13875.  Asa  Whitehead  v.  Samuel  Hod^kins 
et  al.  For  one  sixth  interest  in  certain  lan^  etc. 
Com.  sol.,  J.  J.  Darlington,  Defbs.  sol.,  Samuel 
Hodgkins.  ^ 

13876.  Robert  B.  Benham,  alleged  lunatic. 
Upon  petition  of  Anna  M.  Benham.  De  lunat- 
ico inqnirendo.    Com.  sol.,  A.  Rutherford. 

April  21. 
13878.  Sallie  Flynn  v.  August  B.  Flynn.    For 
divorce.     Com.  sol.,  A,  C.  lUchards. 

13878.  Lizzie  Ellsworth  v.  William  Ellsworth. 
For  divorce.    Com.  sol.,  W.  C.  Martin. 

April  22. 

13879.  James  F.  Branson,  alleged  lunatic. 
Upon  petition  of  Commissioners,  D.  C.  De 
lunatico  inqnirendo.  Com.  sol.,  Geo.  C.  Hazle- 
ton. 

April  23. 

13880.  Charles  E.  Elliott  v.  Susan  L.  Elliott. 
For  divorce.    Com.  Sol.,  C.  Carrington. 

13881.  Chas.  King  et  al.  v.  J.  J.  Gavin.  To 
enjoin  Livery  Stable  in  Sq.  313.  Com.  sol.. 
Com.  sols.,  Edwards  &  Barnard. 

13882. 
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Cegal  il'otuea 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
April  2.  1892. 

In  the  case  of  John  M.  Langston,  administrator  of  SARA 
K.  FIDLEB,  deceased,  the  administrator  aforesaid  has.  with 
the  approval  of  the  court,  appointed  Friday,  the  3rd  day  of 
June,  A.  D.  1892,  at  one  o'clock  p.  m.,  for  making  payment 
and  distribution  under  the  court's  direction  and  control; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  lesidue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against;  the  estate  properly 
vouched ;  otherwise  the  administrator  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter 
previous  to  the  said  day. 

By  the  Court.  A.  B.  HAONER,  Justice. 

Test;  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  ol  Columbia. 
18    No.  27-27.    Ad.  Doc.  18. 


£egal  ISotittB 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

Washington,  D.  C,  April  80th,  1892. 

In  the  matter  of  the  estate  of  JAMES  MALONEY,  late 
of  Washington  City,  District  of  Columbia,  deceased. 

Application  for  the  probate  of  the  last  will  and  testa- 
ment and  for  letters  lesUmeniary  on  the  estate  of  the 
saiil  deceased  has  this  day  been  made  by  Lucius  W.  Snook. 

All  persons  interesied  are  hereby  notified  to  appear  in 
this  court  on  Friday  the  27th  day  of  April  next,  at  one  o'clock 
p.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  probate  and  letters  testamentary  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter,  and  New 
York  Herald,  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  Districtof  Columbia. 
18    No.  4913.    Ad.  Doc.  17.  J.  Carter  Marbury,  Proctor 


8£CO]HD    llSHlEWtTJaiS. 


IN  THE  SIPREME  COURT  OF  THE  DISTRICT  OF  COLUMBiA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  28th,  1892. 

In  the  cape  of  Chapin  iirown,  l-.llen  Brown  and  William 
H.  Brown,  administrators  c.  t.  a.  of  ABSALOM  BROWN, 
deceased,  the  administrators  c.  t.  a.  atoresaid  has,  with  the 
approval  the  court,  appointed  Friday,  the  20ih  day  of  May. 
A.  D.  1892,  at  one  o'clock  p.  m.,  for  making  payment  and 
distribution  under  the  court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  enti  led  to  dis- 
tributive shares  (or  legacies)  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  a^^ent  or  attorney  duly  authorizt  d, 
with  their  claims  againsi  the  estate  properly  vouched  ; 
otherwise  the  adminibtrators  c.  t.  a.  will  lake  the  benefit  of 
the  law  pgainst  them. 

Provided  a  cony  of  this  order  be  published  once  a  week  for 
three  weeks  in  ine  Washin^on  Law  Reporter  and  Washing- 
ton Post  previous  to  the  said  day. 

Test:  L.P.WRIGHT, 

Regrister  of  Wills  for  the  District  of  Columbia. 
17    No.  4389.    Ad.  Doc.  16.  Chapin  Brown,  Proctor. 


IN  THE  SUPREME  COURT  OP  THE  DISTRICT  OF 

COLUMBIA. 

The  26th  day  of  April.  1892. 

Doris  Grupe.  Plaintiff,  vs.  Nettle  Ortenstein  et  al.  Defendants. 

On  motion  of  the  plaintiff,  by  Mr.  E.  H.  Thomas,  her  so- 
licitor, it  is  ordered  that  the  defendants,  NETTIE  ORTEN- 
STEIN. HENRIETTA  RO.^ENSTOCK,  MAX  MILLER,  of 
London,  HERMAN  MILLER,  TONI  MILLER,  JACOB  MIU 
LER.  ALFRED  MIuLER  and  MAX  MILLER  of  Chicago, 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-dav  occurrn  g  forty  days  after  thB  day :  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  substitute  a  trustee  in  the  place 
of  Nehemiah  H.  Miller,  deceased,  trustee  named  in  in  deed 
of  trust  on  lots  1,  2, 19  and  20.  Square  960,  Washington  City, 
District  of  Columbia. 

By  the  Court.  A.  B.  Hagner,  Justice,  &c. 

True  Copy.    Test:  J.  R.  Young,  Clerk,  Ac. 

17  By  M.  A.  Clancy,  Aast.  Clerk. 

Filed  April  96, 1892 :  J.  B.  Young,  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Busineas. 
April  22d,  1892. 

In  the  matter  of  the  estate  of  ZADOK  WILLIAMS,  late 
of  the  District  of  Columbia,  deceased. 

Application  for  the  probate  of  the  last  wiU-  and  testa- 
ment and  for  letters  testamentary  on  the  estate  of  the 
said  deceased,  has  this  day  been  made  bv  Rudolph  Eichhom. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  20th  day  of  May  next,  at  one 
o'clock  p.  m.,  to  show  cause  why  the  said  will  should  not 
be  proved  and  admitted  to  probate  and  letters  testa- 
mentary on  the  estate  of  the  said  deceased  shpuld  not 
issue  as  prayed. 

Provicied  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and  Eve- 
ning Star  previous  to  the  said  day. 

By  the  Court.  A.  B.3AGNER.  Jostioe. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
17    No.  4905.    Ad.  D.  17. 

This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  Kpecial  term  for  Orphans*  Court  busi- 
ness, letters  of  administration  on  the  personal  estate  of 
ELIZABEIH  THWAITES,  late  of  the  Districtof  the  Col- 
umbia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  April 
next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  16th  dav  of  April,  1892. 
THE  WASHINGTON   LOAN   &  TRUST  CO. 
17    John  B.  Lamer,  Proctor.         By  W.  B.  Robison,  Sec*y. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  22d,  18.2. 

In  the  matter  of  the  estate  of  ADELINE  W.  FAGUE, 
late  of  District  of  Columbia,  deceased. 

Application  for  the  probate  of  the  last  will  and  testa- 
ment of  said  deceased,  has  this  day  been  made  by  Joseph 
R.  Fague,  husband,  surviving. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  20th  day  of  May  next,  at  one  o'clock 
p.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  probate  and  record  as  prayed. 

Provided  a  copy  of  this  order  be  published  on  ce  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  the  said  day. 

By  the  Court.  A.  U.  HAGNER.  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  the  District  of  Columbia, 
17    No.  4926.    Ad.  D.  17.  A.  A.  Birney.  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  20th  day  of  April,  1892. 

Charles  W.  James.     | 

V.  y  No.  13,745.    Eq.  Docket  38. 

Margaret  J.  James.    1 

On  motion  of  the  plaintiff,  by  Mr.  Howard  P.  Okie,  his 
solicitor,  it  is  ordered  that  the  defendant  cause  her  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule- 
d  ;y  occurring  forty  days  after  this  day ;  otherwise  the  cause 
wiil  be  proceeded  withss  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  from  the  bond 
of  marriage  on  the  ground  of  adultery  on  the  part  of  the 
defendant. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk.  Ac. 

17  By  L.  P.  Williams.  Asst.  Clerk. 

Tliis  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  specitil  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  FEARN LEIGH 
L.  MONTAOUE,  otherwise  known  as  ALMA  WOOD- 
LEIGH,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  dav  of  April 
next:  they  may  otherwise  by  law  be  excluded  fW>m  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  22d  day  of  April,  1892. 

WILLIAM  H.  VEERHOPF, 
17   E.  M.  Cleary,  Proctor.  1217  F  St.,  n.  w. 
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legal  Notices. 


IN  THE  SUPREME  CX)UBT  OP  THE  DISTRICT  OP 
COLUMBIA. 
Holding  an  Eqnitj  Court  the  22d  daf  of  April,  1892. 
MARIE  HEINE  d  al.,  COMPLAINANTS,  v$.  FREDERICK  HEINE 
d  al.,  DEFENDANTS. 
No.  18,525.    Equity  Docket  88. 
Ordered  that  the  sale  made  and  this  day  reported  by  Reg- 
inald Pendall,  Trustee  in  this  cause,  be  ratifled  and  con- 
flmed,  unless  cause  to  the  contrary  be  shown  on  or  before 
the  28d  dav  of  Maj^J^.  D.,  1892 ;  Provided  a  copy  of  this  order 
be  insertea  in  the  Washington  Law  Reporter  and  the  Wash- 
ington Post,  once  in  each  of  three  successive  weeks  before 
said  last  named  day. 

Said  trustee  states  in  h\B  report  that  he  has  sold  at  private 
sale  the  westerly  of  the  two  tracts  of  land  in  the  county  of 
Washington,  D.  C,  which  were  conveyed  to  William  Heine, 
deceased,- by  William  Little  and  wife,  by  deed  dated  Decem- 
ber 10, 1862,  recorded  among  the  land  records  of  said  Dis- 
trict in  liber  J.  A.  S.  23&.  folio  260  et  see.,  containing  11.494 
acres  ef  land,  at  and  for  the  sum  of  921,561.25. 

A.  B.  HAGNER. 
A  true  copy.    Test :  J.  R.  Young,  Clerk. 

17  By  M.  A.  Clancy.  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OP  THE  DISTRICT  OP 
COLUMBIA. 
Walter  W.  H.  Robinson  vs.  Annie  M.  Watson,  et  al. 
In  Equity.    No.  18,675.    Doc.  88. 
Charles  H.  Cragin  and   Randall    Hagner,  trustees   ap- 
pointed by  decree  in  this  cause  to  sell  certain  real  estate 
therein  mentioned,  to  wit.  lots  68  and  64  in  Cragin  and 
others'  recorded  subdivision  of  lots  in  square  182  in  the  city 
of  Washington,  having  reported  to  the  Court  that  they  had 
sold  said  real  estate  to  William  Mayse,  who  afterwards  as- 
signed and  transferred  his  purchase  to  Samuel  R.  Bond,  at 
and  for  the  sum  of  98199  JSO,  it  is  by  the  Court,  this  28d  day  of 
April,  1892,  ordered  that  the  sale  so  made  to  Samuel  R.  Bond 
be  and  the  same  is  hereby  ratified  and  confirmed,  unless 
cause  to  the  contrary  be  shown  on  or  before  the  23d  day  of 
Bfay.  1802:  Provided  a  copy  of  this  order  be  published  once 
a  week  fbr  three  sucoeasfve  weeks  in  the  Washington  Law 
Reporter,  previous  to  the  lasi-mentioned  date. 

A.  B.  Haonbb,  Justice. 
A  true  copy.    Test :  J.  R.  Young,  Clerk. 

By  M.  A.  Clancy,  Asst.  Clerk. 
17    PUed  April  28, 1892 :  R.  R.  Young,  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

WllHam  H.  Nelson,  vs.  Ida  E.  Cole  et  al. 

No.  13,765,  Equity  Doc. 

William  H.  Sholes,  the  trustee  herein,  having  reported  to 
the  court  that  he  has  sold  to  A.  UEITMUELLER.  the  south 
fifteen  feet  of  original  lot  No.  7  in  square  804,  in  the  City  of 
Washington,  District  of  Columbia,  with  improvements,  for 
the  sum  of  thirty-two  hundred  dollars,  it  is  this  21st  day  of 
Ajnril,  A.  D.,  1882,  ordered  that  said  sale  l>e  ratified  and  con- 
firmed, unless  cause  be  shown  to  the  contrary  on  or  before 
the  21st  dur  of  May,  A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
^gton  Law  Rt  porter,  once  a  week  for  three  successive 
"weeks  before  said  last  mentioned  date. 

A.  B.  HAGNER. 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

17  By  M.  A.  Clancy,  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OP  THE  DISTRICT  OF 
COLUMBIA 
The  21st  day  of  April,  1892. 
The  CapKol  Hill  Brick  Company  vs.  Galen  E.  Green  et  al. 
No.  18,806.  Eq.  Docket  88. 
On  motion  of  the  plaintiff,  by  Mr.  W.  H.  Sholes,  its  solici- 
tor, it  is  ordered  that  the  defendant,  THE   SOUTHERN 
BVILDINQ  AND  LOAN  ASSOCIATION,  cause  its  appeal^ 
anoe  to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  day ;  otherwise  the  cause  will 
beprooeeded  with  as  in  case  of  default. 

Tne  object  of  this  suit  is  to  enforce  Mechanic's  lien  on  lot 
No.  22  in  Galen  E.  Green's  subdivision  of  part  of  the  "  Girl's 
Portion  **  in  the  District  of  Columbia. 
By  the  Court.  A.  B.  HAGNER,  Justice.  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

17  By  M.  A.  Clancy,  Asst.  Clerk. 


Cegal  JSotitCB. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  22nd,  1892. 

In  the  matter-  of  the  Estate  of  BERNARD  VITAL 
DAELEN,  late  of  Berlin,  Germany,  deceased. 

Application  for  Ancilirry  Letters  of  Administration  on 
the  Estate  of  the  said  deceased,  has  this  day  been  made  by 
OctavuiB  Knight,  of  Washington,  D.  O. 

AH  persons  Interested  are  hereby  notified  to  appear  in  this 
Court  on  Priday.  the  27th  day  of  Mav  next,  at  1 
o'clock  p.  m..  to  show  cause  why  Letters  of  Administration 
on  the  Estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
17    No.  4646.    Ad.    D.  17.  H.  S.  Knight.  Proctor 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

John  W.  Burke  et  al.  complalntants.     ) 

vs.  [  In  Equity,  No.  13,098. 

William  A.  Maury  et  al.  defendanU.     ) 

On  motion  of  the  complalntants,  by  Nathl.  Wilson, 
Esquire,  their  solicitor,  it  is  this  twenty-sixth  day  of  April, 
A.  D.  1892,  by  the  Court  in  equity  sitting,  ordered  that  the 
defendants  RICHARD  W.  MAUtlY.  ROBERT  W.  MAURY, 
ALLEN  MAURY.  ISABELLE  MAURY.  SARAH  MAURY. 
PORTIBUX  ROBINSON  and  ANNIE  ROBINSON,  his  wife. 
JAMES  L.  MAURY.  WILLIAM  M.  HILL,  TEUBS  HILL, 
JAMES  L.  HILL.  ISABELLE  M.  HILL.  M.  S.  QUARLES. 
and  NANNIE  QUARLES,  his  wife,  JOHN  L.  WHITE, 
WALKER  HILL,  RICHARD  O.HILL,  JANE  RICHMOND, 
ANNIE  PERRIN  KEMP,  and  MAURY  KEMP  cause  their 
appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  foriy  days  after  this  day;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

It  Lb  farther  ordered  that  a  copy  of  this  order  be  published 
once  a  week  for  three  successive  weeks  before  the  said  rule- 
day  in  the  Evening  Star  and  in  the  Washington  Law 
Reporter. 

This  suit  has  for  its  object  the  oonfirmation  of  the  sale 
under  tb  e  final  decree  in  Equity  cause  No.  12,641,  of  part  of 
lot  *'  A"  in  square  462,  In  the  city  of  Washington,  District  of 
Columbia. 

A.  B.  HAGNER,  AsBo.  Justice. 

True  copy.    Test :  J.  R,  Young,  Clerk, 

17  By  M.  A.  Clancy.  Asst.  Clerk. 

[Piled  April  26, 1892.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
Mary  Ann  Bowenetal) 

vs.  y  No.  18,277,  Equity  Doc. 

Benjamin  L.  Bowen.  ) 

The  trustee  herein,  Andrew  B.  Duvall,  having  reported 
the  sale  of  the  real  estate  in  the  proceedings  mentioned 
for  the  sum  of  12.886,  to  Simon  Oppenheimer.  and  the  said 
purchases  having  complied  with  the  terms  of  sale,  according 
to  the  modifications  tnereof  stated  in  said  report,  it  is,  by 
the  Court,  this  23d  day  of  April,  A.  D.  1892,  ordered  that  the 
said  sale,  upon  modified  terms  aforesaid,  be  ratifled  and 
confirmed  unless  cause  to  the  contrary  be  shown  on  or  be- 
fore the  23d  of  May.  A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  successive  weeks  prior  to  the  said  date  in  the 
Washington  Law  Reporter. 

A.  B.  HAGNER.  Justice. 

True  copy.    Test :  J.  R.  Young,  Clerk. 

17  By  M.  A.  Clancy,  Asst.  Clerk. 

Piled  April  23, 1892.    J.  R.  Young,  Clerk. 


This  is  to  GiYe  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  Special  Term  for  Orphans*  Court  Business, 
Letters  Testamentary  on  the  personal  estate  of  MARTHA 
MOSS  or  MARTHA  E.  OWEN,  late  of  the  District  of  Col- 
umbia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  28th  day  of  April, 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benetit  of  the  said  estate. 

.  Given  under  our  hands  this  26th  day  of  April,  1892. 
JAMES  OWEN, 
ANDREW  P.  'raiNLEY. 
17   J.  J.  Waters,  Proctor.  1004  Penna.  Ave.,  n.  w- 
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TUa  Is  to  Gire  ITotiee 

Thai  the  f  ubtoriber  of  the  District  of  Columbia,  has  ob- 
tained flrom  the  Snpreme  Ouort  of  the  District  of  Columbia, 
holdin|r  a  special  term  for  Orplians*  Court  Business,  let- 
ters of  administration  c  t.  a.  on  the  personal  estate  of 
THOMAS  P.  BELL,  late  of   the   District   of  Columbia, 


All  persons  baviov  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  19th  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Giyen  under  my  hand  this  19th  day  of  April.  1893. 

\VlLLIAM  HAY8B, 
17   Jas.  F.  Hood.  Proctor.  6ie  9th  8t^  n.  w. 


ThlB  iB  to  ttire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business. 
iJBtters  of  administration  on  the  personal  esUte  of  LOUIS 
SCHBfID,  late  of  the  District  of  Columbia,  deceased. 

All  persons  hayinr  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28d  day  of  April, 
next;  they  may  otherwise  by  law  be  excluded  ftt>m  all 
benent  of  the  ssid  estate. 

Given  under  my  hand  this  28d  day  of  April,  1892. 

EDWARD  8.  BOHMID, 
17    Randall  Hagner,  Proctor.  No.  712 12th  St.,  n.  w. 


This  is  to  Glre  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Conri  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  Business,  Wters 
of  administration  on  the  personal  estate  of  JOSEPH 
DANIELS,  late  of  the  District  of  Columbia,  deceased. 

All  persons  bavinsr  claims  against  the  said  deceased  are 
hereby  warned  to  ei^bit  the  same,  with  the  vouchers  Uiere- 
of,  to  the  subscriber,  on  or  before  the  28d  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  frt>m  all 
benent  of  the  said  estate.  ^ 

Given  under  my  hand  this  28d  day  of  April,  1892. 

ARA.  M.  DANIEIJ9, 
17  1900  14th  St.,  n.  w. 

nig  Is  to  Glre  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  on  the  personal  estate  of  ALBERT 
BOULDIN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28d  day  of  April 
next:  they  may  otherwise  by  law  be  exclndea  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  23d  day  of  April,  1802. 

GEORGE  R.  WILLIAMS, 
Linoolnsville,  Bennings  P.  O.  D.  C. 
17    W.  K.  Dnhamel,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

April  22, 1892. 

In  tbe  matter  of  the  estote  of  CARL  A.  STOBESAND 
late  of  Georgetown,  D.  C,  deceased. 

Application  for  the  probate  of  the  last  will  and  testa- 
ment and  for  letters  testamentary  on  the  estate  of  the 
said  deceased,  has  this  day  been  made  by  Blise  Stobesand. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  tbe  20th  day  of  May  next,  at  one 
o'clock,  p.  m.,  to  show  cause  why  the  said  Will  should  not  be 
proved  and  sdmitted  to  probate  and  letters  testamentary 
on  the  estate  of  the  said  deceased  should  not  i&sue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

By  the  Court.  A.  B.  HAGNER.  Justice. 

T*st:  L.  P.WRIGHT. 

Register  of  WHls  for  the  District  of  Columbia. 
17   No.  4949.   Id.  D.  17.  J.  A.  Maedel,  Proctor. 


£eqal  Notices. 


TUa  Is  to  Glre  Kotlee 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
Uined  fW>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  businev.  le^m 
of  administration  on  the  personal  estate  of  JAl&ES  F. 
BADEN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claints  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  29th  day  of  Mardi, 
next:  they  mav  otherwise  by  law  be  excluded  nrom  all 
benefit  of  tne  said  estate. 

Given  under  my  hand  this  29th  day  of  March,  1892. 
MARGARET  R.  BADEN, 
17    MaoNnlty  A  Johnson,  Proctora.  412LSt..n.w. 


XHXRD    imSHltXtoM. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  18th  day  of  April,  1892. 


Harvey  Durand 

V. 

Arthur  E.  Bateman  and  others.. 


No.  12,762.  Equity  Docket  81. 


On  motion  of  the  plaintiff,  by  Mr.  A.  S.  Worthlngton,  his 
solicitor,  it  is  ordered  that  the  defendants,  WILLIAM  W. 
MACKALL.  Jr.,  LAURA  R.  GREEN,  AMOS  H.  PLDMB, 
MARY  PLUMB,  RUTH  PLUMB,  (a  minor),  CARRIE 
PLUMB,  (a  minor),  and  PRESTON  PLUMB,  (a  minor) 
cause  their  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day :  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  defhult. 

The  object  of  this  suit  is  to  ascertain  and  determine  the 
interest  of  the  complainant,  Harvey  Durand,  in  certain  real 
estate  in  the  District  of  Columbia,  comprising  about  two 
hundred  and  forty  acres  and  lying  alonff  both  sides  of  Massa- 
chusetts avenue,  extended,  l)etween  Rock  Creek  and  the 
Tenleytown  Road;  and  to  have  Arthur  E.  Bateman  re- 
movea  ftt>m  his  position  as  one  of  the  trustees  holding  and 
managing  said  real  estate,  and  also  to  have  the  court  super- 
vise and  direct  the  erecuUon  of  the  trust  under  which  said 
real  estate  is  now  held  by  said  Bateman  and  others. 

Provided  a  copy  of  this  order  be  published  in  the  mean- 
time once  a  week  for  three  weeks,  beginning  with  the 
present  week,  in  the  Washington  Law  Reporter  and  in  the 
Evening  Star  published,  in  said  District. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

16  By  M.  A.  Clancy,  Asst.  Qerk. 


IN  THE  SUPREME  COURT  OF  THE  DISrRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business, 

April  16!  h,  1892. 

In  the  case  of  John  Efdwin  Mattern,  executor  of  ANNA 
S.  MATTERN,  deceased,  the  executor  aforesaid  has,  with 
the  approval  of  the  court,  appointed  Friday,  the  20th  day  of 
Mav.  A.  D.  1892.  at  11  o'olooic  a.  m.,  for  making  payment  and 
distribution  under  the  court's  direction  and  control ;  when 
and  where  all  creditors  and  persons  entitled  to  distributive 
shares  (or  legacies)  or  a  residue,  are  hereby  notified  to  attend 
in  person  or  by  agent  or  attorney  duly  auth  »rized,  with, 
their  claims  aRainst  the  estate  properly  vouched ;  otherwise 
the  executor  will  take  the  benefit  of  the  law  a^nst  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Reg  ster  of  Wills  for  the  District  of  Columbia. 
16    No.  4371.    Ad.  Doc.  16.  Leon  Tobriner,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Barlow  L.  Walker  et  al.  ) 

V.  y  Equity.    No.  12,900. 

Gerard  H  Turner  et  al.   i 

George  E.  Hamilton  and  John  Ridout,  trustees  in  the 
above  cause,  having  reported  to  the  court  that  they  have 
sold  lots  17  and  18  in  square  24.  Washington,  D.  C  to  Bar- 
tow L.  Walker,  at  private  sale,  for  the  sum  of  |2,608.M,  it  is 
this  16th  day  of  April.  A.  D.  1892,  ordered  that  said  sale  be 
ratified  and  confirmea  unless  cause  to  the  contrary  be  shown 
on  or  before  the  16th  day  of  May,  1892. 

Provided  a  copy  of  this  order  shall  be  published  In  the 
Washington  Law  Reporter  for  the  space  of  three  weeks  by 
successive  weekly  insertions  in  said  paper,  before  said  last 
named  day. 

A.  B.  HAGNER,  JnsUce. 
A  true  copy.    Test:  J.  R.  Young,  Clerk. 

16  By  M.  A.  Clancy,Asst.  Clerk. 

[Filed  April  18, 1892.    J.  R.  Young,  QeriL.] 
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teqcA  Noticed. 


This  is  to  Glre  Notice 

That  the  sabeoiiber,  of  the  District  of  Columbia,  has 
obtained  firom  the  Supreme  Court  of  the  District  of 
Colombia,  holding  a  special  term  for  Orphans*  Court 
buslnees.  letters  of  administration  on  the  personal  estate 
of  MABTHA  J.  POTTS,  late  of  the  District  of  Columbia, 
deceased. 

All  persona  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  Arom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  April,  1892. 

J.  W.  ELDER, 
16    A.  O.  Richards,  Proctor.  611 6th  St.,  n.  w. 

IN  THE  SUPRERIE  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  21st  day  of  April,  1892. 

AInoe  P.  Bogue    ) 

V.  {  No.  18.485.    Equity  Docket 

EHzabeth  V.  Bogue.  3 

On  motion  of  the  plaintiff,  by  Mr.  L.  Cabell  Williamson, 
his  solicitor,  it  is  ordered  that  the  defendant,  ELIZABETH 
V.  BOGUE,  cause  her  appearance  to  be  entered  herein  on  or 
before  the  first  rule-dav  occurring  forty  days  after  this  dav ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fktult. 

The  object  of  this  suit  is  for  divorce  a  vinculo  mtUrimonU 
on  the  ground  of  desertion. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
tnree  successive  weeks  previous  to  said  day  in  the  Washing- 
ton Law  Reporter  and  in  the  Washington  Post. 

By  the  Court.  A.  B.  HA  ONER,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk. 

16  By  M.  A.  Clancy,  Asst.  Clerk. 


Tlds  is  to  GlTO  Notlco 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  at.  a.  on  the  personal  estate  of  BEN- 
JAMIN THOMAS  REILLY,  late  of  the  District  of  Col- 
umbia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  April 
next ;  thev  may  otherwise  bylaw  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  14th  day  of  April.  1892. 

JULIA  POINDEXTER, 
16   R.  Ross  Perry,  Proctor.  1634  Conn.  Avenue. 

Thlfi  Is  to  Giro  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained fh>m  the  Supreme  Court  o'  the  District  of  Columbia, 
holding  a  special  term  for  Orphan's  Court  business, 
letters  testamentary  on  the  personal  estate  of  ANN 
CLANCY,  late  of  the  District  of  Columbia,  deceased.. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  19th  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  I9th  day  of  April.  1892. 
GEORGE  P.  ZURHOR8T, 

MICHAEL  Mccormick, 

16   Padgett  &  Forrest,  Proctors.  227  Pa.  Ave.,  s.  e. 


This  is  to  Qire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained firom  the  supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  Business,  letters 
of  administration  on  the  personal  estate  of  JOHN  ADAM 
BPROESSER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
heret^  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  March 
next;  they  may  otherwise  by  law  be  excluded  fVom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  March,  1892. 

her 
MARY  E.  C.  H  SPROE8SER, 
mark 
16     Jnlins  A.  Maedel,  Proctor.  20b>^  7th  St..  n.  w. 


tcqcA  Notitea. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  18th  day  of  April,  1882. 

Joseph  Schneider,  for  the  use  of  Wettel  W.  Wllloughby,  PlaintUT. 

V, 

Arthur  E  Bateman,  Charles  E.  Coon,  Walter  Watton  and  Harvey 
Durand,  Partners,  trading  under  the  name  oil  and  style  of 
Bateman  A  Company,  Defendants. 

AtL^w.    No.  82,666. 
On  motion  of  the  plaintiff,  by  W.  WiUoughby,  his  attor- 
ney, it  is  ordered  that  the  defendant,  HARvEYDURAND, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day :  otherwise 


urBi>  riue-uav  uuvuri^iuK  aviwjt  ua»jra  ntvor  viuo  \*mj  i  w%ui 

the  cause  will  be  proceeded  with  as  in  case  of  demnlt. 
The  object  of  this  suit  is  to  recover  a  Judgment  a. 
the  defendants  for  $1,646,  with  interest  from  December  81 


1890,  and  to  maintabi  an  attachment  upon  the  property  of 
the  defendants  or  either  of  them,  situated  within  the  Dis- 
trict of  Columbia,  and  which  has  been  levied  upon  in  this 
suit  for  this  amount. 

M.  v.  MONTGOMERY,  Asso.  Justice. 
True  copy.    Test :  J.  R.  Young,  Clerk. 

16  JBy  H.  W.  Hodges,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  18th  day  of  April,  1882. 
Mary  Ida  SUnton  ) 

V.  (  No.  13,806.    Eq.  Docket  88. 

Horace  Baxter  Stanton  et  al.  ) 

On  motion  of  the  plaintiff,  by  Mr.  James  F.  Hood, 
her  solicitor,  it  is  ordered  that  the  defendants,  WILLIAM 
PITT  STANTON,  MARGARET  BCRUTON,  HELEN  ME8- 
ERVE,  and  ELIZABETH  LEIGHTON,  cause  their  appear- 
ance to  be  entered  herein  on  or  before  the  first  nue-dav 
occurring  forty  davs  after  this  day ;  otherwise  the  cause  wiU 
be  proceeded  with  as  In  case  oi  default. 

The  object  of  this  suit  is  to  sell  the  real  estate  of  the  inCant 
defendant,  Horace  Baxter  Stanton. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c 

16  By  M.  A.  Clancy,  Asst.  Clerk. 


This  Is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Couri  business, 
letters  testamentary  on  the  personal  estate  of  JOHN 
EDWIN  MASON,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchen  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  April,  1892. 

HENRY  M.  BAKER,  Executor. 
16    Henry  M.  Baker.  Proctor. 1411  F  Street,  n.  w. 

This  is  to  Qire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  firom  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  special  term  for  Orphans*  Court 
business,  letters  testamentary  on  the  personal  estate 
of  ISAAC  BOSTON,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  ihe  said  estate. 

Given  under  my  hand  this  18th  day  of  April  1892. 

MATTHIAS  H.  HUNTER, 
16  Bennings,  D.  0. 

Robert  W.  McPherson,  Proctor,  1429  New  York  Ave.,  Room  8. 

This  is  to  <^iYO  Notice 

ThRtthe  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holdm?  a  special  term  for  Orphans'  Court  business.  letters 
of  adn-inistration  on  the  personal  estate  of  DOMINICK 
MoMENAMIN.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  9th  day  of  April 
next:  they  mav  otherwise  by  law  be  excluded  firom  all 
benefit  ol  the  ssid  estate. 

Given  under  our  hands  this  9th  day  of  April,  1882. 
JAMES  T.  RYON, 
OWEN  DONNELLY, 
Care  of  Edwards  A  Barnard,  600  6th  St.,  n.  w. 
>  16    Edwards  St  Barnard,  Proctors. 
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£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


J 


In  Equity.    No.  13,406. 


Cegal  ISotiteB. 


Theodore  Sheckels 

V. 

George  J.  Goddard  et 

Theodore  Sheckels,  the  trustee  appointed  by  decree  of 
the  court  in  this  cause  to  make  sale  of  the  west  twenty-four  I 
(24)  feet  front,  by  the  depth  thereof,  of  lot  numbered  fifteen  I 
jl5)  in  Eqaare  numbered  four  hundred  and  fifty-three  (453), 
in  the  city  of  Washington,  with  the  improvements  thereon, 
having  reported  the  sale  thereof  to  Herman  Oasch,  for  the  \ 
sum  of  nine  thousand  and  ninety  dollars  ($9,090).  on  motion  i 
of  complainant  by  his  solicitors,  it  is,  this  18th  day  of  April,  I 
1892,  ordered,  adjudged  and  decreed  that  said  sale  be  ratified 
and  confirmed  unless  cause  to  the  contrary  be  shown  on  or 
before  the  12th  day  of  May.  1892.  ; 

Provided  that  a  .copy  of  this  decree  be  published  in  the  t 
Washington  Law  Reporter  once  in  each  week  for  three  suc- 
cessive weeks  prior  to  said  date. 

A.  B.  HAGNER,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

16  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  April  18,  1892.    J.  R.  Young.  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTftlCT  OF  COLUMBIA. 

The  19th  day  of  April,  1892. 
Rosamond  Watson  ) 

V.  V  No.  18,741.    Eq.  Docket  88. 

Alexander  Watson.  I 

On  motion  of  the  plaintiff,  by  Mr.  Campbell  Carrington, 
her  solicitor,  it  is  ordered  that  the  defendant,  ALEXANDER 
WATSON,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day  : 
otherwise  .the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  an  absolute  divorce  upon  the 
gTonnd  of  willful  desertion  and  abandonment,  by  the  party 
complained  of,  against  the  party  complainiuE;,  for  the  full 
uninterrupted  space  of  two  years,  from  the  filing  of  this 
cause. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

16  By  M.  A.  Clancv,  Asst.  Clerk. 

[Filed  April  19, 1892.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

April  16th,  1892. 

In  the  case  of  Mary  Ida  SUnton,  executrix  of  JOSHUA 
OTIS  STANTON,  deceased,  the  executrix  aforesaid  has, 
with  the  approval  of  the  court,  appointed  Friday,  the  aoth 
day  of  May,  A.  D.  1892,  at  10  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  Aares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  executrix  will  take  the  benefit 
of  the  law  sgainst  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
16    No.  4104.    Admn.  Doc.  18.  James  F.  Hood,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

April  Idth,  1892. 

In  the  case  of  William  Bryan,  executor  of  REBECCA 
COOPER,  deceased,  the  executor  aforesaid  has,  with  the 
approval  of  the  court,  appointed  Friday,  the  20th  day  of 
May,  A.  D.  1892,  at  one  o'clock  p  m.,  for  making  payment 
and  distribution  under  the  court's  direction  and  control; 
when  and  where  all  creditors  and  persons  entitled  to  distribu- 
tive shares  (or  legacies)  or  a  residue,  are  hereby  notified  to 
attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  executor  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbportbr  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia, 
le    No.  2679.   Ad.  Doo.  18.  E.  H.  Thomas,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Boslneas. 
April  16th,  1892. 

In  the  matter  of  the  estate  of  HENRY  B.  JABfES. 
late  of  the  city  of  Washington.  D.  C,  deceased 

Application  for  the  probate  of  the  last  will  and  testn- 
ment  and  for  letters  testamentary  on  the  estate  of  the 
said  deceased,  has  this  day  been  made  by  Gertrude 
James  and  Henry  K.  Leaver. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday  the  20th  day  of  May  next,  at  one  o'clock  p. 
m.,  to  show  cause  why  the  said  will  should  not  be 
proved  and  admitted  to  probate  and  letters  testamentary 
on  the  'estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and  Eve- 
ning Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test :  L.  P.  WRIGHT. 

Reg'ster  of  Wills  for  the  District  of  Columbia. 
16    No.  4936.    Ad.  Doc.  17.  Wm.  P.  Mattingly,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  Washinoton  Lo^n  A  Trust 


Equity.    No.  18,683. 


Co.,  Administrator. 

V. 

Thomas  V.  Hammond  et  al. 

John  B.  Larner.  the  trustee  appointed  by  a  decree  passed 
herein  on  the  second  day  of  March,  A.  D.  1892.  for  the  sale 
of  the  real  estate  in  the  bill  filed  in  said  cause  described, 
having  represented  that  he,  after  having  complied  with  the 
requirements  of  said  decree  as  to  advertisements.  &c^  ofifered 
said  real  estate  for  sale  at  public  auction  in  fh>nt  of  the 
premises  on  the  18th  day  of  March,  A.  D.  1892,  but  did  not 
receive  an  adequate  bid  therefor  and  did  not  sell  the  Sime : 
and  that  since  said  time  has  been  endeavoring  to  sell  said 
property  and  has  succeeded  in  obtaining  an  offer  firom 
Louise  M.  Owens  for  the  purchase  of  said  property  for  the 
sum  of  seventy-eight  hundred  dollars  (17,800)  cash: 

It  is  this  14th  day  of  April,  A.  D.  1892,  ordered  that  the  sale 
of  said  property  to  the  said  Louise  M.  Owens  for  the  sum  of 
seventy-eight  hundred  dollars  (|7,800)  cash,  be  ratified  and 
confirmed,  unless  cause  to  the  contrary  be  shown  by  the 
14th  day  of  May,  A.  D.  1892. 

Provided  that  notice  of  this  order  be  published  once  a 
week  for  three  weeks  prior  to  the  said  14tn  dav  of  May,  A. 
D.  1892,  in  the  Evemng  Star  and  the  Washington  Law 
Reporter. 

A.  B.  HAGNER. 

A  true  copy.    Test :  J.  R.  Toung,  Clerk. 

16  By  M.  A.  Clancy.  Asst.  Clerk. 


This  is  to  Glre  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
testamentary  on  the  personal  estate  of  HARRIET  NISBET 
LeCONTE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  llth  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  flrom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  llth  day  of  April,  1892. 
16  EVA  LeCONTE, 

Archibald  Young,  Proctor,  Sun  Bldg.  1745  Corcoran  St. 


IN  THE  SUPREME  COURT  OF  THE  DISIRICT  OF  COLUMBIA. 

The  20th  day  of  April  1892. 

Anna  Selfriz ) 

V.         }  No.  13,809.    Docket  33. 
Paul  Seifriz.  \ 

On  motion  of  the  plaintiff,  by  Messrs  Worthington  & 
Heald,  her  solicitors,  it  is  ordered  that  the  defendant.  PAUL 
SEIFRIZ,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule  day  occurring  forty  days  after  this  day; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  to  obtain  a  decree  of  divorce 
from  the  bond  of  marriage  with  the  defendant  on  the  ground 
of  desertion. 

A.  B.  HAGNER. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

16  By  M.  A.  aancv,  Asst.  Clerk. 

(Filed  AprU  20. 1892.    J.  R.  Young,  Clerk.] 
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Book  Review. 


The  So-called  Right  of  Asylums  in  Lega- 
tion. A  consideration  of  recent  interna- 
tional incidents.  By  Alexander  Porter 
Morse,  Washington.  D.  C. 

This  is  a  pamphlet  which  presents  very  pre- 
sents very  concisely,  upon  this  important  sub- 
ject-lst  The  Law  of  Nations ;  2d.  The  Princi- 
pies  and  Practice  of  the  United  States ;  and  3d, 
The  Position  of  Chile  In  this  Regard.  It  is  quite 
apparent  that  the  article  was  called  out  by 
reason  of  the  action  of  the  Mnister  of  the  United 
States  at  Santiago,  Chile,  in  protecting  the  de- 
posed President  of  Chile  within  the  Legation  of 
the  United  States. 

Mr.  Morse  cites  freely  by  footrnotee  the  lead- 
ing authorities  with  reference  to  such  matters. 
His  article  Is  so  brief  that  It  may  be  read  in  half 
an  hour,  and  is  so  clear  in  its  statements  that  it 
can  be  appreciated  and  remembered. 

The  ariide  is  reprinted  in  pamphlet,  from  the 
Albany  Law  Journal  of  April  9,  Vol.  46,  No.  16. 
<  <•»  » 

Pirb  In8UBanc»-1.  Proofe  of  Loes.-AfeJlure 
to  make  proofe  of  loss  within  30  days,  as  required 
by  the  terms  of  the  policy,  entirely  bars  an  ac- 
tion thereon,  in  the  absence  of  a  waiver,  when  the 
poUcy  expressly  provides  that  a  failure  to  com- 
ply with  its  conditions  shall  work  a  forfeiture. 
Tubbs  V.  Loisnrance  Co.,  48  N.  W.  Rep.,  296 ;  84 
Mich.,648,  and  Insurance  Co.  v.  Eranch,  86  Mich., 
293,  distinguished.  Mich.  Supreme  Ct.,  Gould  v. 
Dwelling  House  Ins.  Co.,  61  N.  W.  Rep.,  456. 
2.  Waiver  by  Agent  A  provision  at  the  end  of 
an  insurance  policy  that  no  agent  shall  havd 
power  to  waive  any  of  the  conditions  thereof 
except  by  a  writing  indorsed  upon  or  attached  to 
the  policy  is  valid,  and  a  verbal  waiver  of  proof 
of  loss  by  him  is  not  binding  on  the  company. 
It  must  be  presumed  that  the  insured  bad  know- 
ledge of  a  provision  in  the  policy  against  a 
verbal  waiver  of  conditions  by  agents.    Id. 


Snpreme  Conrt  of  the  District  of  Colmnbia, 

In  General  Term. 

GEORGE  TAYLOE 
CHARLES  C.  DUNCANSON. 


1.  If  the  defendant's  plea  and  answer  had  been  filed  in  pur- 

suance of  the  rules  of  practice  of  the  court,  there  would  be 
ground,  perhaps,  for  the  objection  that  the  defendant 
was  not  required  to  have  it  dLsi>o8ed  of  on  motion  to 
strike  out.  and  two  days'  notice. 

2.  The  defendant's  answer  does  not  specifically  deny  any  of 

the  facts  Sct  out  in  the  twelve  specifications  of  firaud  or 
mistake  charged  in  the  amended  bill  of  complaint ;  and 
therefore  it  does  not  comply  with  the  order  allowing  the 
defendant  to  plead  anew  to  the  specific  charges  set  out 
in  the  amended  bill.  ^ 

3.  The  motion  made  by  the  complainantwas  to  strike  out  the 

plea,  not  because  it  did  not  comply  with  the  ordinary 
rules  of  practice,  or  the  ordinary  rules  of  court,  but  be- 
cause it  did  not  comply  with  the  special  leave  granted  to 
plead  anew. 

4.  As  a  general  rule,  unqoeetionably,  Judges  at  special  term 

have  a  right  to  say  whether  any  act  ordered  by  tbem  is 
complied  with,  and  unless  we  find  that  some  substantial 
right  of  the  party  has  been  afiTected  by  the  order,  we 
will  not  consider  Uie  matter  on  appeal.  In  tbis  case  no 
snoh  right  is  involved. 

6.  Where  the  bill  of  complaint  charges  fhiud  or  erron  the 
defendant  most  meet  it.  His  plea  may  traverse  the 
charges  in  a  general  way.  But  besides  that,  it  is  incom- 
bent  upon  the  defendant  to  support  his  plea  by  a  sworn 
answer,  and  in  his  answer  he  must  traverse  the  spedflo 
averments  of  the  bill.  He  most  go  Airther-  than  that, 
and  discover  as  to  all  the  matten  alleged  in  avoidance  of 
the  bar,  and  there  must  be  a  ftill  answer  and  discovery. 

6.  Where  the  conrt  in  special  term  ordered  that  the  defend- 
ant have  leave  to  file  **a  fhrther  amended  plea  and  an  ' 
answer  in  support  thereof,  bnt  that  in  both  the  plea  and 
answer  in  support  thereof,  to  be  filed  under  the  leave 
hereby  given,  the  defendant  shall  answer  speoiflcftlly 
and  in  detail  each  of  the  said  twelve  vpedfioations  of 
fVand  and  misrepresentation  contained  in  the  amend- 
ments to  the  bill  of  complaint  in  this  canse,  and  the  de- 
fendant in  such  answer  shall  make  fhll  and  complete 
discovery,*'  etc.,  the  order  does  not  involve  anything 
prejudicial  to  the  defendant,  nor  affsct  any  sobstantiAl 
right,  and  therefore  the  appeal  is  dismissed. 

Equity  No.  10,294.    Docket  26.    Decided  April  11, 1892. 

Messrs.  M.  F.  Morris,  Guion  Miller 
and  George  Taylor  for  complainant. 

Messrs.  H.  E.  Davis  and  H.  W.  Gar- 
NETT  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  an  interlocutory 
order  passed  at  special  term  by  Mr.  Justice 
Hagner,  and  a  motion  to  dismiss  the  appecd 
upon  the  ground  that  the  order  pas8<^  by 
him  wafi  not  an  appealable  one.  In  the  ar- 
gument, the  merits  of  the  order  itself  wore 
£reely  discussed,  as  well  as  the  question  of 
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apx>ealability,  and  we  find  that  we  eannot 
very  well  consider  one  without  looking  at 
the  other. 

There  is  doubtless  a  class  of .  cases  in 
which  interlocutory  ordei-s  are  not  appeal- 
able; yet,  in  a  particular  case,  such  an  order 
may  become  a  very  important  matter  to  a 
party,  because  it  may  deprive  him  of  a  sub- 
stantial defense  or  remedy  and  in  that  way 
involve  the  merits  of  the  action.  Therefore 
it  is  not  sufficient  to  characterize  an  order 
generally  as  one  not  appealable. 

It  is  well  then  to  inquire  how  this  case 
arose. 

A  bill  was  filed  by  Mr.  Taylor  against 
Duncanson  for  a  general  accounting.  He 
had  conveyed  some  property  to  Duncanson 
to  secure  certain  money  and  upon  certain 
trusts  involving  a  sale  of  the  properly  and 
an  application  of  the  proceeds.  A  long 
series  of  transactions  had  taken  place  and 
this  bill  was  filed  for  a  general  accounting. 
The  defendant  pleaded  an  acc>ount  staled. 
Thereupon,  as  I  recollect  it,  becjiuse  I  was 
in  the  Equity  Term  when  the  case  was  begun, 
there  was  a  replication,  and  then  the  par- 
ties went  on  to  take  proof.  The  complain- 
ant undertook  to  prove  the  very  matters 
which  the  defense  held  themselves  exempted 
from  discovering,  hy  pleading  an  account 
stated.  The  defendant  declined  to  answer 
interrogatories,  in  which  he  was  sustained 
by  the  court,  and  thereupon  the  complain- 
ant had  leave  to  amend  his  bill  and  he  filed 
a  bill  setting  out  various  allegations  of 
fraud  in  the  procurement  of  the  stated 
account  and  errors  in  the  account  itself. 
To  th«  amended  bill,  the  defendant  still 
simply  pleaded  an  account  stated,  nothing 
more.  Thereupon,  a  motion  was  made  on 
behalf  of  the  complainant,  to  strike  out  the 
defendant's  plea,  upon  various  grounds,  and 
among  others,  that  the  order  of  court  gave 
the  defendant  leave  only  to  answer  the 
amended  bill,  and  not  to  file  a  plea;  that 
the  plea  was  wholly  informal  and  insuffi- 
cient as  a  plea,  and  that  the  same  was  not 
filed  within  the  time  limited  by  the  order 
of  the  court.  The  court  did  not  grant 
this  motion,  although '  holding  that  the 
plea  was  irregular  and  insufficient,  under 
the  rule  of  court  and  under  the  general 
rules  of  chancery  practice.  The  order 
passed  at  that  time  said:  '*Upon  consid- 
eration of  the  motions  filed  in  this  cause 
on  behalf  of  the  complainant  on  the  10th 
day  of  February,  1892,  and  after  hearing 
the  argument  as  to  the  sufficiency  of  the 
plea  filed  herein  by  the  defendant  on  the 


29th  day  of  January,  1892,  it  is,  this  12t.h 
day  of  February,  1892,  ordered  that  the  sev- 
eml  motions  set  forth  in  the  paper  filed 
herein  by  the  complainant  on  the  10th  day 
of  February,  1892,  be,  and  the  same  are,  and 
each  of  them  is,  hereby  overruled;  but  it 
appearing  to  the  court  that  the  said  plea  is 
insufficient  becofuse  it  is  mtanpported  by  an 
answer,  and  because  it  does  not  meet  the 
several  allegations  of  the  amendments  to  the 
bill  of  the  complainant  in  this  case,  in  regard 
*to  these  specific  charges  of  fraud,  eri-or,  and 
misrepresentation  contained  in  said  amend- 
ment concerning  the  account  stated,  referred 
to  in  said  amendments  and  in  said  plea,  said 
plea  is  accordingly  overruled,  and  leave  is 
given  to  the  defendant  to  file  an  amended 
plea  with  such  answer  within  five  days  from 
this  date" 

One  of  the  objections  to  the  plea  was  that 
it  was  informal  and  irregular,  and  the  mo- 
tion was  to  strike  it  out.  Besides  over- 
ruling the  plea,  special  leave  was  given  to 
file  another.  No  appeal  was  taken  from 
this  order,  and,  therefore,  it  is  to  be  as- 
sumed that  the  party  acquiesced  iu  it 
Within  five  days  thereafter,  the  defend- 
ant filed  an  amended  plea.  After  stat-  • 
ing  the  account,  etc.,  the  defendant  de- 
nies that  the  said  account  was  procured 
through  fraud,  misrepresentation,  or  the 
suppression  of  facts,  or  that  he,  the  defend- 
ant, neglected  to  produce  and  deliver  his 
vouchers  at  or  before  the  statement  of  the 
said  account,  or  that  he  refused  to  allow  the 
complainant  to  examine  the  same,  or  that 
said  account  is  incorrect  or  fraudulent  in 
any  of  the  said  particulars  in  the  said 
amendments  to  the  said  bill  of  complaint 
mentioned  and  alleged,  or  in  any  particu- 
lar, except  that  he  admits  it  to  be  true,  as 
alleged  in  the  sixth  specification  of  the 
said  amendments,  that  the  certain  interest 
therein  mentioned  was  calculated  in  the 
said  account  up  to  the  31st  day  of  July, 
1886.  •  The  answer  was  a  travei-se  of  the 
charges  in  the  bill,  in  general  la^is.  It 
It  does  not  specifically  deny  any  of  the  facts 
set  out  in  the  twelve  specifications  of  fraud 
or  mistake. 

Upon  the  filing  of  that  paper,  which  was 
begun  as  a  plea  and  ended  as  an  answer, 
the  complainant  moved  **the  court  to  strike 
from  the  files  the  paper  filed  in  this  cause 
on  behalf  of  the  defendant  on  the  17th  day 
of  February,  1892,  and  purporting  to  be  a 
plea  to  the  amendments  to  the  bill  of  com- 
plaint in  this  cause,  for  the  reason  that  the 
same  does  not  comply  with  the  terms  of  the 
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ordei:^made  in  thifl  cause,  on  the  12th  day  of 
Pebrnary,  1892,  giving  the  defendant  leave 
to  file  an  amended  plea  within  five  days 
thereafter,  said  paper  being  defective  and 
insufficient  as  a  plea,  in  this,''  etc.  Two 
days*  notice  was  given  of  the  hearing  of  this 
motion.  The  first  ground  of  complaint 
apon  the  part  of  the  defense  is,  that  ac- 
cording to  the  rules  of  chancery  practice, 
and  according  to  our  own  rules,  where  an 
answer  is  fil^  and  a  plea  is  filed,  the  de- 
fendant has  a  right  to  have  them  set  down 
regularly  for  hearing,  and  is  not  obliged 
to  submit,  on  two  days'  notice,  to  have  his 
plea  and  answer  acted  upon ;  that  this  is 
not  required  by  the  rules  of  court  nor  by  the 
general  rules  of  practice  in  chancery,  and 
that  this  is  a  question  affecting  a  substantial 
right.  Now,  if  the  plea  and  answer  had  been 
filed  in  pursuance  of  the  rules  of  practice  of 
the  court,  there  would  be  ground,  perhaps, 
for  this  objection,  but  under  the  circum- 
stances of  this  case,  we  do  not  think  that  the 
rules — the  ordinary  rules  of  the  court — ap- ' 
ply.  The  motion  made  is  not  to  strike  out 
because  the  plea  and  answer  do  not  comply 
with  the  rules  of  court,  but  because  they  do 
not  comply  unth  the  conditions  of  an  order  \ 
passed  by  the  court,  and  the  court  granted  the 
motion  for  that  r&ison.  The  defendant  was  in 
default,  in  the  first  instance,  in  not  having 
complied  with  the  requirements  of  the 
court's  order.  It  was  a  matter  in  the  dis- 
cretion of  the  court,  and  the  court  simply 
gave  the  permission  to  plead  anew  on  certain 
conditions;  that  is,  that  he  should  answer 
the  specific  charges  set  out  in  the  bill.  I 
The  failure  to  do  this  is  the  ground  ofj 
the  motion.  It  was  a  motion  to  strike 
out  the  plea,  because  it  did  not  comply 
*'with  the  terms  of  the  order  made  in 
this  case  on  the  12th  day  of  February." 
The  court  acted  upon  this  motion,  recit- 
ing in  its  decree  or  order:  *'And  the 
court,  uiK)n  consideration  thereof,  being  of 
the  opinion  that  stiid  paper  purporting  to 
be  a  plea  filed  herein  by  the  defendant, 
on  the  17th  day  of  February,  1892,  is  not 
in  accordance  with  the  terms  of  the  ordo- 
made  herein  on  the  12th  day  of  February, 
1892,  giving  the  defendant  leave  to  file  an 
amended  plea,  it  is  this  7th  day  of  March, 
1892,  ordere<l  that  said  paper  purporting  to 
be  a  plea  and  an  answer  in  support  thereof 
filed  herein  by  the  defendant  on  the  17th 
ilay  of  February,  1892,  is  defective  and  in- 
sufficient," etc.  This  shows  that  the  ordi- 
nary rules  of  practice  do  not  apply  to  such 
a  case.  It  is  a  case  where  special  leave  was 
given  to  plead  upon  a  certain  condition,  and 


upon  the  paper  being  filed,  an  application  is 
made  to  the  court  on  the  ground  that  it  did 
not  comply  with  the  conditions  imposed. 
The  motion  made  by  the  complainant  was  to 
strike  out  the  plea,  not  because  it  did  not  com- 
ply with  the  ordinary  rules  of  practice,  or  the 
ordinary  rules  of  the  court,  but  because  it 
did  not  comply  with  the  special  leave 
granted  on  the  12th  day  of  February,  1892. 

Kow,  undoubtedly,  it  is  for  the  judge  at 
special  term  to  insert  a  condition  in  any 
order  giving  leave  to  file  pleas,  to  a  de- 
fendant in  defiault.  As  a  general  rule, 
unquestionably,  judges  at  special  term 
have  a  right  to  say  whether  any  order 
by  them  is  complied  with,  and  certainly 
unless  we  find  that  some  substantial  right 
of  the  party  has  been  aflFected  by  the  order, 
we  will  not  consider  the  matter  on  appeal. 

In  a  case  like  the  present  one,  where  the 
defendant  interposes  the  plea  of  an  account 
stated,  and  the  complainant  has  allied 
matters  of  fact  in  his  bill,  charging  ^ud 
or  errors  in  the  account,  the  defendant 
must  meet  the  charge.  In  the  first  place,  he 
must  file  his  plea  of  an  account  stated,  and 
in  his  plea  he  must  traverse  the  matters  of 
fact  alleged  in  evidence  of  it  in  the  bUl.  It 
is  contended,  and  we  think  proi)erly,  on  the 
part  of  the  defense,  that  zn  the  plea  it  is 
sufficient  to  traverse  these  matters  in  gen- 
eral terms,  according  to  the  ordinary  rules 
of  practice.  It  is  not  necessary  that  the 
plea  should  go  into  detail;  it  may  traverse 
the  matters  in  a  general  way.  But  besides 
that,  it  is  incumbent  upon  the  defendant 
to  support  his  plea  by  a  sworn  answer, 
and  in  his  answer  he  must  traverse  the 
specific  averments  of  the  bill.  Not  only 
that,  but  he  must  go  a  little  further,  and 
must  discover  as  to  all  the  matters  al- 
leged in  avoidance  of  the  bar,  and  there 
must  be  a  full  answer  and  discovery.  The 
rule  is  laid  down  thus  in  Daniel's  Chancery 
Practice,  p.  614:  **We  have  before  seen, 
that  wherever  a  bill,  or  a  part  of  a  bill,  the 
substantive  case  made  by  which  may  be  met 
by  a  plea,  brings  forward  facts,  which,  if 
true,  would  destroy  the  effect  of  the  plea, 
those  facts  must  be  negatived  by  proper 
averments  in  the  plea;  otherwise,  they  will 
be  considered  as  admitted,  and  so  deprive 
the  defendant  of  the  benefit  of  his  defense. 
A  plea,  however,  cannot  be  excepted  to, 
and  as  //  is  not  necessary  that  an  averment 
in  a  plea  should  do  more  than  generally 
deny  the  facts  charged  in  the  hill,  the  plain- 
tift'  might,  if  it  were  not  possible  to  require 
an  answer  from  the  defendant,  in  addition 
to  his  plea,  be  deprived  of  the  indefeasible 
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right  which  he  has  to  examine  the  defend- 
emt  upon  oath,  as  to  all  the  matters  of  fad 
stated  in  the  bill  which  are  necessary  to  sup- 
port his  case. 

*'The  same  principle  also  required  that 
a  negative  plea  should  be  supported  by  an 
answer  in  those  cases  only  in  which  the  bill 
stated  or  charged  facts  by  way  of  evidence 
of  the  plaintiff's  right  It  was  required  in 
those  cases,  because  the  plaintiff,  having  a 
clear  right  in  equity  to  a  discovery  of  all 
matters  within  the  knowledge  of  a  defend- 
ant which  would  enable  him  to  support  his 
case,  it  would  have  been  against  that  prin- 
ciple, if  a  defendant  could,  by  merely  deny- 
ing the  existence  of  the  claim,  have  deprived 
the  complainant  of  the  means  of  proving  its 
validity." 

The  court  in  the  last  order,  which  is  ap- 
pealed from,  states  that  the  paper  purport- 
ing to  be  a  plea  and  the  answer  in  support 
thereof,  is  defective  and  insufficient  'Mn 
this,  that  neither  in  that  part  of  mid  paper 
which  purports  to  be  a  plea^  nor  in  that 
part  thereof  which  purports  be  an  answer 
in  support  of  such  plea^  does  the  defend - 
^t  answer  specifically  any  of  the  twelve 
specifications  of  fraud  and  misrepresen- 
tation," etc.  It  is  very  clear  that  the  com 
plainant  is  entitled  to  that  answer  either 
in  the  plea  or  in  the  answer,  or  both.  !Now 
it  appears  that  both  the  plea  and  the  an- 
swer traverse  the  averments  of  the  bill  in 
the  most  general  terms,  not  specifically  as 
I  think  the  rules  require,  at  least  as  to 
the  answer,  and  as  the  order  of  court  re- 
quired ;  and  the  court  was,  therefore,  doing 
no  injustice  to  the  defendant  in  striking 
out  the  plea  and  answer  from  the  files 
for  the  reason  that  they  did  not  comply 
with  either  the  rules  of  court  or  the  special 
order  of  court. 

We  are  of  the  opinion,  therefore,  so  far 
as  r^ards  the  first  paragraph  of  the 
order,  that  the  court,  in  holding  that  said 
plea  and  the  answer  in  support  thereof 
^Ms  defective  and  insufficient,  in  this,  that 
neither  in  that  part  of  said  paper  which 
purports  to  be  a  plea,  nor  in  that  part 
thereof  which  purports  to  be  an  answer  in 
support  of  such  plea,  does  the  defendant  an- 
swer specifically  any  of  the  twelve  specifi- 
cations of  fraud  and  misrepresentation  con- 
tained in  the  amendments  to  the  bill  of 
complaint  in  this  cause,  except  the  sixth; 
and  it  is  further  ordered  that  said  paper 
filed  herein  by  the  defendant  on  the  17th 
day  of  February,  1892,  be,  and  it  is  hereby. 


overruled  for  these  reasons,'^  did  not  do  any 
injustice  to  the  d^endant. 

There  is  one  more  paragraph  in  this  order, 
as  follows : 

"And  it  is  further  ordered  that  the  de- 
fendant have  leave  to  file  in  this  cause  on  or 
before  the  14th  day  of  March,  1892,  a  further 
amended  plea  and  an  answer  in  support 
thereof;  but  that  in  both  the  plea  and  answer 
in  support  thereof  to  be  filed  under  the  leave 
hereby  given  the  defendant  shaU  answer 
specifically  and  in  detail  each  of  the  said 
twelve  specifications  of  fraud  and  misrepre- 
sentation contained  in  the  amendments  to 
the  bill  of  complaint  in  this  cause,  and  the 
defendant  in  such  answer  shall  make  full 
and  complete  discovery  as  to  all  the  matters 
charged  or  inquired  about  in  each  of  the 
said  twelve  specifications  and  in  the  prayers 
of  said  amendments  to  said  bill  of  com- 
plaint." 

Now,  according  to  the  general  nOes  as  laid 
down  in  Daniels'  Practice,  which  I  have 
already  stated,  the  defendant  would  not  be 
bound,  in  his  plea,  to  make  the  full  answer 
that  is  required  in  this  order ;  but  that  is  no 
serious  objection  to  this  order,  for  two  reasons: 
the  first  is,  that  this  was  a  permission  given 
after  two  defaults  to  file  a  plea  and  an 
answer,  and  the  court  had  a  right  to  impose 
any  reasonable  condition  upon  the  defend- 
ant ;  and,  in  the  next  place  it  could  do  the 
defendant  no  conceivable  harm,  to  require 
him  to  repeat,  in  his  plea,  what  he  was 
clearly  bound  to  set  forth  in  his  answer 
in  support  of  it. 

The  order  appealed  from  belongs  undoubt- 
edly to  the  class  of  orders  not  generally  ap- 
pealable and  is  one  of  those  which  may  be 
passed  in  the  discretion  of  the  court.  Upon 
looking  into  the  order  itself,  we  see  nothing 
in  it  which  affects  the  merits  of  the  case, 
and  therefore  the  appeal  is  dismissed. 

Statute  op  Fbauds.— When  plaintiff  reftiBes 
to  ftimish  any  further  supplies  to  a  certain  per- 
son unless  the  defendants  will  become  respon- 
sible, the  parol  promise  of  the  defendants  to  pay 
for  all  supplies  thereafter  delivered  is  an  origi 
nal  undertaking,  and  not,  therefore,  within  the 
Statute  of  Frauds;  and  the  fact  that  the  supplies 
were  charged  on  the  books  to  the  person  to 
whom  they  were  delivered  is  not  conclosive 
that  the  sale  was  made  on  his  credit,  but  may 
be  explained  by  showing  upon  whose  credit  the 
sale  was  in  flact  made.  Mackey  v.  Smith  (Ore- 
gon), 28  Pao.  Rep.,  974. 

Law  Blanks  at  the  Law  Reporter^  BOS  R 
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Snprene  Conrt  of  tke  District  of  Colanbia. 
In  General  Tebm. 

THE  UNITED  STATES 


AlfNIE  JACKSON. 

1.  The  crime  of  reoeiving  stolen  goods  is  not  to  be  regarded 
M  one  of  the  petty  offenses  which,  under  the  ConsUtn- 
tation,  Are  not  to  be  tried  by  Jnry. 

8.  This  case  comes  within  the  rale  laid  down  by  the  Supreme 
Oonrt  in  Callan  v.  Wilson,  as  fbllowed  by  this  court  in 
the  case  of  Addison  Day  and  other  cases  disposed  of  by 
thisoourt. 

8.  Under  the  CJonsUtution  of  the  United  States,  it  is  impera- 
tive that  in  all  prosecutions  where  the  party  \b  entitled 
to  trial  by  jury  the  trial  in  the  Police  Court  $haU  he 
by  jury.  There  is  no  power  given  to  the  Police  Court  to 
try  in  any  other  way. 

4.  It  was  essential  that  the  Police  Court  should  have  had 
Jurisdiction  to  try  the  case  wit  bout  a  Jury  at  the  time  the 
oath  was  administered  to  the  defendant,  and  not  having 
that  Jurisdiction,  and  the  oath  having  been  adminis- 
tered upon  a  trial  by  the  Court,  pexjory  cannot  be  as- 
signed upon  any  alleged  fklse  statement  which  she  may 
have  made  in  giving  her  testimony. 

No.  18711.    Criminal  Docket  18.    Decided  March  7, 1892. 
The  Chibp  Justiob  and  Justices  Cox  and  James  >sittlng. 

Mr.  C,  H.  Abmes  for  the  United  States. 

Mr.  T.  C.  Taylob  for  the  defendant. 

Chief  Justice  Bingham  delivered  the 
opinion  of  the  Goart : 

The  defendant  was  convicted  in  the  Su- 
preme Court  of  the  District,  holding  a  crimi- 
nal term,  upon  an  indictment  for  perjury, 
and  aft^  verdict  she  filed  her  motion  in 
arrest  of  judgment,  which  motion  was  cer- 
tified  to  this  conrt  by  the  justice  holding 
the  special  term  for  hearing  in  the  first 
instance. 

The  allied  liEtlse  sweating  upon  which 
perjury  is  assigned,  as  shown  in  the  indict- 
ment, was  in  a  certain  criminal  case  in  the 
Police  Court  of  the  District  of  Columbia, 
wherein  the  defendant  was  prosecuted  on 
an  information  for  the  crime  of  receiving 
stolen  goods,  and  in  which  the  defendant 
testified  in  her  own  behalf.  This  raises  two 
questions  at  least.  Whether  the  crime  of 
receiving  stolen  goods  is  to  be  regarded  as 
one  of  the  petty  offenses  on  the  trial  of 
which  the  def«ndant  would  be  entitled  to  a 
jury  under  the  Constitution  is  a  question. 
The  classification  of  this  crime  depends 
upon  the  construction  of  the  Statute  of  March 
3,  1891,  relating  to  the  Police  Court  of  the 
District  of  Columbia.  Section  2,  of  the  act 
referred  to,  is  as  follows:  "That  prose- 
cutions in  the  Police  Court  shall  be  on  in- 
formation by  the  proper  prosecuting  officer. 

''  In  all  prosecutions  within  the  jurisdic- 


tion of  said  court  in  which,  according  to  the 
Constitution  of  the  United  States,  the  ac- 
cused would  be  entitled  to  a  jury  trial,  the 
trial  shall  be  by  jury. 

'  ^  And  also  in  all  prosecutions  in  which  such 
persons  would  not  be  by  force  of  the  Con- 
stitution of  the  United  States  entitled  to  a 
trial  by  jury,  but  in  which  the  fine  or  pen- 
alty may  be  fifty  dollars  or  more,  or  impris- 
onment for  thirty  dajrs  or  more,  the  trial 
shall  be  by  jury  unless  the  accused  shall,  in 
open  cx)urt,  expressly  waive  such  trial  by 
jury  and  consent  to  a  trial  by  the  judge,  in 
which  case  the  trial  shall  be  by  such  judge, 
and  the  judgment  and  sentence  shall  have 
the  same  force  and  efiect  in  all  respects  as 
if  the  same  had  been  entered  and  pronoun- 
ced on  the  verdict  of  a  jury.'' 

Now,  if  the  crime  of  receiving  stolen  goods 
with  which  the  defendant  was  charged  in 
the  Police  Court  is  one  of  the  petty  offenses 
under  the  Constitution,  where  the  defendant 
was  not  entitled  to  a  trial  by  jury,  and 
came  within  the  second  provision  of  section 
2  of  the  act  aforesaid,  she  would  be  entitled 
to  a  jury,  but  might  waive  it  But  if  this 
be  a  crime,  as  was  settled  by  the  Callan 
Case,  wherein  the  party  charged  is  entitled 
to  a  trial  by  jury,  then  it  comes  within  the 
first  clause  of  the  second  section. 

It  is  said  by  Blackstone  that  receiving 
stolen  goods,  knowing  them  to  have  been 
stolen,  is  a  high  misdemeanor  at  common 
law  and  punishable  at  common  law  by  fine 
and  imprisonment.  4  Blackstone's  Com- 
mentaries, p.  38  and  p.  132.  Beceiving 
stolen  goods  was  a  misdemeanor  at  common 
law,  prosecuted  upon  indictment,  and  under 
certain  English  statutes  the  receiver  was 
prosecuted  in  some  cases  as  accessory  to  the 
felony  or  larceny.  The  crime  was  always 
triable  by  a  jury. 

Beceiving  stolen  goods  was  an  offense  at 
common  law  punishable  by  fine  and  im- 
prisonment. Dtsty's  American  Criminal 
Iaw,  Sec.  147. 

We  think  it  quite  clear  that  the  crime  of 
receiving  stolen  goods  is  not  to  be  regarded 
as  one  of  the  petty  offenses  which,  under 
the  Constitution,  are  not  to  be  tried  by  jury, 
and  this  ease  comes  within  the  rule  laid 
down  by  the  Supreme  Court  in  Callan  v. 
Wilson,  as  followed  by  this  court  in  the 
case  of  Addison  Day  and  other  cases  dis- 
posed of  by  this  court.  But  it  is  insisted, 
that  as  this  case  was  tried  after  the  passage 
of  the  Act  of  Congress  which  gave  to  the 
Police  Court  a  jury  with  power  to  try  a 
party  by  jury,  and  inasmudi  as  tim  party 
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at  the  time  she  was  tried  for  receiving 
stolen  goods  in  the  Police  Court  had  the 
choice  of  being  tried  by  a  jury  if  she  so  de- 
sired, that  she  might  waive  a  jury  if  she 
saw  proper  and  submit  to  be  tried  by  the 
court.  A  number  of  decisions  are  cited  by 
counsel  for  the  Government  from  the  differ- 
ent States  in  support  of  this  position.  It  is 
claimed,  and  perhaps  it  is  true,  that  a 
mjyority  of  the  States  have  held  that  a  jury 
trial  might  be  waived.  We  believe  that 
the  Supreme  CJourt  of  the  United  States  has 
not  passed  upon  this  question.  Two  cases 
decided  by  the  Circuit  Courts  of  the  United 
States  have  been  brought  to  our  attention, 
one  holding  that  a  jury  might  be  waived 
and  another  that  it  may  not  be  waived. 
But  we  have  a  very  different  question  here. 
It  is,  whether  the  Police  Court  has  the  juris- 
diction conferred  upon  it  by  the  first  clause 
of  the  section  before  referred  to,  to  try  a 
case  of  this  character  without  a  jury.  That 
court  has  no  jurisdiction  to  try  an  offense 
either  with  or  without  a  jury  except  under 
the  authority  of  this  section  :  * '  In  all  prose- 
cutions within  the  jurisdiction  of  said 
courts  in  which,  according  to  the  Constitu- 
tion of  the  United  States,  the  accused  would 
be  entitled  to  a  jury  trial,  the  trial  shall  be 
by  jury."  We  regard  this  as  an  imperative 
provision  that  in  all  prosecutions  where  the 
party  is  entitled  under  the  Constitution 
of  the  United  States  to  trial  by  jury,  the 
trial  shaU  he  by  jury  in  the  Police  Court. 
Then  follows  another  jtrovision  that  in  cases 
where  the  party  is  not  entitled  to  a  jury 
they  shall  have  a  jury  if  they  demand  it  or 
if  they  do  not  waive  it,  provided  that  im- 
pnsonment  for  the  offense  is  over  thirty 
days  and  the  fine  to  be  assessed  exceeds  fifty 
dollars,  clearly  showing  that  it  was  the  in- 
tention of  Congress  to  specify  precisely  in 
this  section  under  what  conditions  the  court 
might  try  a  case  without  a  juiy.  To  wipe 
out  all  confusion  and  make  the  distinction 
perfectly  clear,  they  have  said  that  in  all 
cases  where  the  party  was  entitled  to  a  trial 
by  jury  under  the  Constitution  he  should  be 
tried  by  a  jury,  and  there  is  no  power  given 
to  the  Police  Court  to  try  in  any  other  way. 
It  is  suggested  by  counsel  that  notwithstand- 
ing the  Police  Court  did  not  have  jurisdic- 
tion to  try  this  case,  that  she  might  have 
objected  to  it  in  a  direct  proceeding  in 
error,  or*  on  appeal ;  yet,  when  it  came  in 
question  on  her  trial  for  perjury  in  the 
criminal  court  upon  an  indictment  found  in 
that  court,  that  her  false  swearing  might 
nevertheless  be  regarded  as  perjury  because 


the  Police  Court  might  be  regarded  as  hav- 
ing jurisdiction  over  the  crime  of  receiving 
stolen  goods  when  thus  called  in  question 
collaterally.  But  we  think  it  is  very  well 
settled,  the  authorities  seeming  to  be  uni- 
form upon  that  point,  that  when  perjury  is 
assigned  to  have  been  committed  in  the 
course  of  a  trial  in  any  court,  that  the  court 
in  which  the  trial  is  held,  where  the  per- 
jury is  alleged  to  have  been  committed, 
must  have  had  jurisdiction  of  the  action,  or 
prosecution  in  which  the  oath  was  taken, 
and  that  unless  the  court  had  jurisdiction 
to  try  and  dispose  of  the  case  perjury  can- 
not be  assigned.  We  therefore  hold  that  it 
was  essential  that  the  Police  Court  should 
have  had  jurisdiction  to  try  the  case  with- 
out a  jury  at  the  time  the  oath  wa«  admin- 
istered to  the  defendant,  and  not  having  that 
jurisdiction,  and  the  oath  having  been  ad- 
ministered upon  a  trial  by  the  court,  perjury 
cannot  be  assigned  upon  any  alleged  false 
statement  which  she  may  have  made  in 
giving  her  testimony  in  the  case. 

The  motion  in  arrest  of  judgment  will  be 
sustained  and  the  case  remanded  to  the 
Criminal  Court  with  instructions  to  dis- 
charge  the  defendant 

Street  Railway— Electric  Railroads— Col- 
lision with  Vehicles — Negligence.— In  action 
against  an  electric  railroad  it  appeared  that 
plaintiff  and  her  husband,  while  driving  along 
the  track  after  dark,  were  struck  and  injured 
by  a  car ;  that  there  was  no  headlight  on  the 
car,  nor  any  light  either  inside  or  out ;  and  that 
it  was  running  15  or  20  miles  an  hour.  Previous 
to  that  time  the  cars  had  used  headlights.  The 
husband  testified  that  when  he  went  upon  the 
track  he  looked  for  a  car,  but  did  not  see  any  ; 
and  that,  if  the  car  had  had  a  headlight,  he  could 
have  seen  it  IJ  or  2  miles.  The  wife  testified 
that  she,  too,  looked  for  a  car  when  they  went 
upon  the  track,  but  that  afterwards  she  did  not 
look  particularly,  as  she  thought  they  would  see 
the  headlight.  The  first  warning  she  had  of  the 
car  was  the  sight  of  the  flame  on  the  trolley, 
and  the  glitter  of  the  car  window.  It  was  then 
too  late  to  get  out  of  the  way.  Held,  that  the 
plaintiflf  and  her  husband  were  not  negligent  in 
driving  upon  the  track,  and  that  whether  they 
used  ordinary  care  to  prevent  the  collision  was 
a  question  for  the  jury.  Mich.  Supreme  Ct., 
Rascher  v.  East  Detroit  &  G.  Rwy  Co.,  61  N.  Y. 
Rep.,  463.  (2)  It  is  admissible,  in  such  a  case,  to 
show  that  the  public  were  in  the  habit  of  driv- 
ing on  the  track,  as  bearing  upon  the  question 
of  defendant's  negligence  in  running  a  car  with- 
out a  headlight  or  other  light    Id. 
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Sapreme  Coort  of  the  District  of  Golnmbia, 

In  General  Term. 


THE  UNITED  STATES 

V. 

FRITZ  HEEZOG. 


1.  The  Act  of  Congress  against  gaming  (2^  Stat.  p.  412), 

provides  that  on  conviction,  the  defendant  may  be  pun- 
ished by  imprisonment  for  not  more  than  one  year  and 
by  fine  not  exceeding  five  hundred  dollars.  Qaming  as 
thns  defined  and  pnnished  is  not  a  petty  oflTense. 

2.  It  is  not  at  all  material  that  this  definition  and  punish- 

ment has  been  provided  since  the  adoption  of  the  Con- 
stitution. 
S.  The  defendant's  waiver  of  a  trial  by  Jury  was  a  nullity 
where  the  Police  Court  could  not  grant  a  trial  by  jury 
because  it  had  no  power  under  the  law  to  impannel  a 
Jury.    The  court  was  not  so  constructed  as  to  give  the 
.    defeQdant  a  legal  trial.    The  defendant  had  no  choice 
between  having  and  not  having  a  jury. 
No.  18.110.    Crim.  Doc.  18.    Decided  March  7, 1802. 
The  Chibp  Justicb  and  Justices  Cox  and  Jambs  sitting.   | 

Mr.  C.  H.  Armes  for  the  United  States,  j 
Mr.  A.  A.  LiPseoMB  for  the  defendant,  j 
Chief  Jubtice  Bingham  delivered  tljo| 
opinion  of  the  conrt :  i 

The  defendant  was  convicted  in  the  Po- 
lice CJourt  under  section  2  of  the  Act  ot'\ 
CJongress  of  January  31, 1883,  Bichardson's , 
Supplement,  p.  396,  of  permitting  a  gaming  | 
table  to  be  set  up  on  premises  under  his 
control.  The  r^ord  shows  that  a  jury  trial 
was  waived,  and  he  was  sentenced  to  pay  a 
fine  of  twenty-five  dollars  and  to  be  im- 
prisoned in  jail  for  one  day.  Upon  appeal 
to  the  Supreme  Court  of  the  District,  a 
motion  to  quash  the  information  was  filed, 
which  was  by  the  court  overruled,  and 
thereupon  the  defendant  filed  in  this  court 
a  plea  to  the  jurisdiction  of  the  Police 
Court  to  try  the  case.  To  which  plea  there 
was  a  demurrer,  which  was  certified  to  be 
heard  in  the  General  Term  in  the  first  in- 
stance. 

This  conviction  of  the  defendant  was  be- 
fore the  passage  of  the  Act  of  Congress  of 
March  3,  1891,  and  when  there  was  no  pro- 
vision of  law  authorizing  the  impaneling 
of  a  jury  in  the  Police  Court. 

The  question  is,  whether  gaming,  as  de- 
fined and  punished  by  the  second  section 
of  the  Act  of  Congress  against  gaming  (22 
Statutes  at  Large,  p.  412),  is  to  be  regarded 
as  one  of  the  petty  crimes  not  embraced  by 
the  provision  of  the  Constitution  relating 
to  trial  by  jury  as  held  by  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Oallan  v.  Wilson,  127  U.  S.,  p.  557.    The 


act  against  gaming  provides  that  on  con- 
viction of  the  defendant  he  may  be  pun- 
ished by  imprisonment  for  not  more  than 
one  year  and  by  fine  not  exceeding  five 
hundred  dollars.  Surely  it  cannot  be  con- 
tended that  gaming  as  thus  defined  and 
punished  is  a  petty  offense.  It  is  not  at  all 
material  that  this  definition  and  punish- 
ment has  been  provided  since  the  adoption 
of  the  Constitution.  The  rule  fixed  in  the 
Constitution  was  for  all  time,  and  applies  to 
crimes,  misdemeanors  and  ofienses  created 
by  Congress  as  well  as  those  existing  at  the 
time  of  the  adoption  of  the  Constitution. 
The  recoi-d  shows  that  Herzog  waiv^  a 
trial  by  jury,  and  this  it  is  claimed  estops 
him  from  now  asserting  that  his  conviction 
was  illegal  because  not  by  a  jury.  In  in  re 
Day,  it  was  determined  upon  the  authority 
of  Callan  v.  Wilson,  that  it  was  no  answer 
to  the  ])oint  made,  to  say  that  a  person  tried 
without  a  jury  in  the  Police  Court  had  the 
right  to  appeal  to  the  Supreme  Court  of  the 
District,  where  he  could  be  tried  by  a  jury, 
because  his  right  under  the  Constitution 
was  to  be  tried  by  a  jury  in  the  first  in- 
stance. Now,  it  seems  to  us  that  this  sub- 
stantially settles  the  question  of  the  effect 
of  waiving  a  jury  trial.  The  Police  Court 
could  not  ^rant  a  trial  by  jury  because  it 
had  no  power  under  the  law  to  impannel  a 
jury.  The  court  was,  therefore,  not  so  con- 
structed as  to  give  the  defendant  a  legal 
trial.  The  defendant  had  no  choice  be- 
tween having  and  not  having  a  jury,  which 
he  should  have  had  before  his  waiver.  He 
should  have  had  that  before  he  could  be 
bound  by  his  waiver,  and  under  suc^  cir- 
cumstances, the  waiver  of  a  jury  must  be 
held  a  nullity. 

The  demurrer  to  the  plea  is  overruled^  the 
plea  mtstained,  and  the  defendant  discharged. 

■  <e»  ■ 

Constitutional  Law— Foreign  Corporations. 
—A  State  may  impose  upon  foreign  corpora- 
tions (including  those  organized  under  the  laws 
of  other  States)  any  conditions  it  may  see  fit  as 
a  prerequisite  to  their  doing  any  business  within 
it  borders.  An  Act  N.  Y.  May  26,  1881,  exact- 
ing from  all  corporations  doing  business  in  the 
State  a  tax  proportioned  to  the  total  amount  of 
their  capital  stock,  without  regard  to  what  part 
there  is  employed  within  the  State,  or  to  the 
amount  or  kind  of  business  done  there,  cannot 
be  impeached  on  the  ground  of  repugnancy  to 
any  provisions  of  the  Federal  Constitution. 
Horn  Silver  Mining  Co.  v.  People  of  New  York, 
U.  S.  S.  C,  12  S.  0.  Rep.,  403. 

The  Gladstone  light  of  Jurisprudence. 

air  Edward  Coke. 
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United  States  fonrt  of  Appeals. 

Third  Cieouit. 


STATE,  EX  BEL.  POSTAL  TELEGRAPH 

CABLE  CX).  V.  DELAWARE  AND 

ATLANTIC  TELEGRAPH  & 

TELEPHONE  CO. 


dibobimination  by  telephone 
Companies. 

Decided  April,  1802. 

1.  Telegraph  and  telephone  oompanies,  while  not  required 

to  extend  their  flieHitiea  beyond  snoh  reaaonable  limit* 

at  they  may  determine  npon,  cannot  dieoriminate  be. 

tween  individnali  of  olanee  which  they  undertake  to 


a.  Thns,  a  telephone  company  may  coniine  the'nae  of  ita 
fkcilitieavto  the  carriage  of  personal  meangee  for  individ- 
nals,  ezdnding  those  of  telegraph  oompanieaand  others 
who  forward  messages  for  hire;  but  if  it  send  messages 
for  one  telegraph  company,  it  cannot  deny  the  nse  of  its 
wires  to  another. 

In  error  to  Circiiit  Court  of  United  States, 
District  of  Delaware.  Sittin^s^  at  Philadel- 
phia. 

Mr.  Jnstioe  Butleb  delivered  the  opin- 
ion of  ttie  court: 

There  is  no  controversy  about  the  faeiJB 
of  this  case. 

The  relator  owns  and  operates  a  telegraph 
system  with  lines  extending  throughout  ttie 
country,  having  its  principal  office  in  the 
dty  of  Wilmington.  The  respondent  owns 
and  operates  a  telephone  exchange  in  Wil- 
mington, connected  with  the  places  of  busi- 
ness and  residences  of  subscribers,  to  whom 
telephone  facilities  are  furnished.  One  of 
the  subscribers  enjoying  such  facilities  is 
the  Western  Union  Telegraph  Company. 

The  relator,  desiriDg  similar  facilities,  on 
the  20th  of  November.  1889,  applied  to  the 
respondent  for  connection  with  its  exchange; 
which  application  was  refused. 

The  proofs  show  that  up  to  ^ovenlber  12, 
1879,  the  National  Bell  Telephone  Company 
and  the  Western  Union  Telegraph  Com- 
pany were  the  owners  of  rival  telephone 
patents,  about  which  they  had  been  engaj:;'ed 
in  litigation.  At  that  date  they  entered 
into  a  contract  by  virtue  of  which  the  former 
company  became  the  owner  of  the  patents 
previously  held  by  the  latter,  and  the  latter 
company  acquired  an  exclusive  license  to 
use  the  telephone  for  transmitting  tele- 
graphic messages,  under  all  the  patents  for 
a  term  of  seventeen  years. 

Subsequently  the  patents  were  assigned 
(sulyect  to  this  license)  to  the  American 


Bell  Telephone  Company,  All  lie^ifieB, 
including  the  respondent's,  subsequently 
granted  under  the  patents,  have  been  made 
subject  to  that  of  the  Western  Union  Com- 
pany. 

It  is  no  longer  open  to  question  that  tele- 
phone and  telegraph  companies  are  subject 
to  the  rules  governing  common  carriers,  and 
others  engi^ed  in  like  public  employment. 
This  has  been  so  frequently  decided  that  the 
point  must  be  regarded  as  settled.  While 
it  has  not  been  directly  before  the  Supreme 
Court  oi  the  United  States,  cases  in  which 
it  has  been  so  determined  are  cited  approv- 
ingly by  that  court  in  Bndd  v.  New  York, 
not  yet  reported. 

While  such  companies  are  not  required 
to  extend  their  facilities  beyond  such  rea- 
sonable limits  as  they  prescribe  for  them- 
selves, they  cannot  discriminate  between 
individuals  of  classes  which  they  undertake 
to  serve.  As  common  carriers  of  merchan- 
dise may  prescribe  the  points  between  which 
they  will  carry,  and  the  description  of  goods 
they  will  accept,  so,  doubtless,  may  carriers 
of  messages  limit  their  business  obligations. 

If,  therefore,  the  respondent  had  confined 
the  use  of  its  telephonic  facilities  to  the  car- 
riage of  personal  messages  for  individuals, 
exduding  those  of  telegraph  companies,  and 
others  who  forward  messages  for  hire,  the 
relator  would,  probably,  have  no  just  ground 
of  complaint  As  we  have*  seen,  however, 
it  did  not  so  limit  its  business;  but  carried 
telegraphic  messages,  as  well  as  others. 

The  respondent  contends,  however,  that 
this  was  not  its  voluntary  act;  that  the 
Western  Union  Telegraph  Company  had 
acquired  rights  superior  to  its  own;  and  that 
it  could  not,  therefore,  exclude  this  com- 
pany from  the  use  of  its  facilities.  This 
position  cannot  be  sustained.  The  admis- 
sion of  the  VN  estern  Union  Company  to  its 
system  was  the  respondent's  voluntary  act. 
Such  admiswsion  could  only  be  obtained  by 
its  express  consertt.  To  say  that  its  license 
required  such  admission  does  not  help  the 
respondent.  It  voluntarily  accepted  the 
license  and  assented  to  its  terms.  Nor  does 
it  help  the  respondent  to  say  that  the  license 
could  not  be  obtained  on  other  terms.  If 
not,  it  could  have  been  declined.  Had  it 
been,  and  the  business  avoided,  the  respon- 
sibilities which  attend  such  employment 
would  also  have  been  avoided.  .  Accepting 
the  license,  however,  as  the  respondent  did, 
and  engaging  in  the  carriage  of  messages,  it 
cannot  escape  the  public  duties  which  attach 
to  the  employment.    It  must  carry  for  aU. 
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persoDB  belonging  to  tbe  elasses  it  under- 
takes to  aooommodate.  Its  allied  respon- 
sibility to  the  licensor  for  so  carrying 
impaitially  affords  no  exense.  The  respon- 
sibility was  improperly  assumed,  if  it  exists. 
But  it  does  not  exist  The  object  of  the 
stipulation  out  of  which  it  is  supposed  to 
arise,  as  well  as  that  of  the  contract  (in 
whidi  it  originated)  between  the  Western 
Union  GomiMiny  and  the  National  Bell  Com- 
pany, was  to  aocomplidi  a  result  which  the 
law  forbids.  In  other  words,  it  was  to  effect 
precisely  what  has  occurred — the  establish- 
ment of  a  system  oi  telephone  lines  and  ex- 
changes to  carry  tel^raphic  messages  as 
well  as  others,  which  e£ould  be  so  conducted 
as  to  confer  a  monopoly  on  one  tel^raph 
company.  Had  the  owner  of  the  patents 
come  to  Delaware  and  undertaken  to  do 
what  has  been  done,  it  can  scarcely  be  ques- 
tioned that  its  act  would  have  been  unlaw- 
ftil.  And  yet,  this  is  substantially  what  has 
occurred.  Theownerhas  effected  it  through 
the  instrumentality  of  a  license.  Tbe  re- 
spondent has  done  what  the  owner  author- 
ized and  required. 

It  is  urged,  however,  that  the  Western 
XTnion  Company  is  not  a  mere  licensee  oi 
of  the  Bell  Company,  but  something  more; 
that  prior  to  contract  with  that  com- 
I>any  it  was  the  exclusive  owner  of  certain 
patents  under  which  it  might  have  applied 
the  telephone  to  its  own  exclusive  use  in 
carrying  telegraphic  messages;  that  the  ef- 
fect of  its  contract  was  to  leave  its  right  to 
do  this  unimpaired,  and  that  the  subse- 
quent arrangement  with  the  resx>ondent  for 
carrying  its  messages  is  simply  the  exercise 
of  this  right — of  which  no  one  can  justly 
complain. 

This  statement  is  defective  in  several 
particulars.  First,  .it  is  not  true  that  the 
Western  Union  Company  was  originally 
the  owner  of  patents  which  enabled  it  to 
apply  the  telephone  to  its  nee.  Its  patents, 
as  conceded  in  the  argument,  were  mainly, 
if  not  exclusively,  for  improvements  on  the 
Bell  invention,  which  could  not  be  used 
without  license  from  the  Bell  Company; 
second,  it  parted  absolutely  with  these  pat- 
ents, and  took  a  license,  not  under  them 
alone,  but  also  under  the  former  patents 
of  the  Bell  Company.  It  is,  therefore,  a 
licensee,  and  nothing  more.  But  this  fact 
— that  it  is  simply  a  licensee — is  not  of  es- 
sential importance.  The  difficulty  encoun- 
tered does  not  arise  out  of  it,  but  out  of  the 
circumstances  that  the  Western  Union  Com- 
pany did,iK>t  conploy  its  rights  in  the  man- 


ner above  indicated.  Had  it  done  so,  and 
thus  kept  its  business  and  interest  distinct 
and  separate  from  that  of  subsequent  licen- 
sees, by  establishing  its  own  system  of 
lines  and  exchanges,  and  confining  such 
subsequent  licensees  to  the  transmission 
of  individual  messages,  this  controversy 
might,  and  doubtless  would  not  have  arisen. 
Instead,  however,  and  no  doubt  to  avoid 
the  expense  attending  it  (which  would  have 
possibly  rendered  the  scheme  impractica- 
ble) the  Western  Union  Company  sought 
by  the  means  devised  and  employed  to  se- 
cure an  advantage  over  other  similar  com- 
panies, by  obtaining  a  monopoly  in  the 
systems  and  business  of  subsequent  licen- 
sees. In  other  words,  they  contracted  with 
these  licensees  to  carry  their  messages  to 
the  exclusion  of  all  similar  messages  of 
others.  This,  as  we  have  seen,  the  licensee 
could  not  lawfully  do;  and  consequently, 
as  before  stated,  the  contracts  by  which  it 
was  sought  to  be  accomplished  are  void. 

The  resi>ondent  supposes  importance  is 
attributable  to  the  fact  that  the  telephone 
is  protected  by  patent,  and  cites  The  Tele- 
graph Company  v.  The  Telephone  Com- 
pany, 49  Conn.,  352,  in  which  it  is  said: 
'^I^e  relator  insists  that  the  respondent  has 
offered  its  services  to  the  public  as  a  com- 
mon carrier;  that  it  has  thereby  made  itself 
the  servant  of  the  public,  and  subjected 
itself  to  the  operation  of  the  general  law 
which  compels  all  such  servants  to  serve 
applicants  impartially,  regardless  oC  the 
limitations  placed  upon  its  use  of  the  in- 
struments. But  the  property  of  the  Amer- 
ican Bell  Telephone  Company  in  its  pat- 
ents is  absolute  and  exclusive.  It  can  rent 
or  sell  it  in  whole  or  in  part,  it  can  refuse 
to  make  or  use,  or  to  allow  any  one  else  to 
make  or  use  the  telephone  described;  or  it 
can  make  and  sell  one  and  no  more;  and  put 
such  restrictions  as  it  pleases  upon  the  time, 
place  and  manner  of  using  that;  and  it  was 
the  privilege  of  the  respondent  to  purchase 
from  it  even  the  most  limited  right  to  use 
one  or  more  of  the  instruments,  and  it  is 
not  in  the  power  of  the  courts  either  to  en- 
large or  diminish  the  right.''  This  state- 
ment is  mainly  correct,  but  the  deductions 
drawn  from  it — that  one  engaged  in  the 
business  of  carrying  messages,  who  employs 
the  telephone  as  a  means  of  conveyance  is 
exempt  from  the  operation  of  the  rules 
which  govern  common  carriers  and  others 
engaged  in  like  public  employments — we 
cannot  adopt. 

Where  one  engages  in  such  public  busi- 
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ness,  it  is,  in  our  judgment,  of  no  conse- 
quence whether  the  means  or  instruments 
whereby  it  is  conducted  are  patented  or  not. 
It  is  the  business  that  is  regulated.  A  pat- 
ent secures  title  to  the  thing  patented,  and 
its  use,  just  as  the  law  secures  it  to  other  de- 
scriptions of  property.  The  owner  need 
not  apply  the  property  of  either  descrip- 
tion to  such  public  employment,  but  if  he 
does,  the  employment  itself  will  be  subject 
to  the  rules  which  the  law  has  prescribed 
for  its  government,  without  respect  to  the 
means  or  instrument  by  which  it  is  con- 
ducted. 
We  do  not  regard  the  Express  Co.  Cases, 

117  XJ.  S.,  1,  cited  by  the  respondent,  as 
applicable  here.  On  the  facts  they  were 
distinguishable  from  this  case,  and  the  ex- 
ception which  they  establish  to  the  general 
rules  governing  common  carriers,  is  not 
likely  to  be  enlarged.  The  history  of  these 
cases — the  division  of  the  courts  over  them 
and  the  opinion  of  the  several  circuit  courts 
in  which  they  originated,  do  not,  we  think, 
leave  this  in  doubt. 

It  would  be  unprofitable  to  extend  the 
discussion.  The  decisions  of  the  several 
State  courts  (in  cases  involving  the  same 
question)  and  their  citation  with  approval 
by  the  Supreme  Court  of  the  United  States 
are  virtually  conclusive.  See  Chesapeake 
&  Potomac  Tel.  Co.  v.  B.  &  O.  Tel.  Co.,  66 
Md.,  399;  B.  &  O.  Tel.  Co.  v.  Bell  Teleph. 
Co.,  23  Fed.  Eep.,  539;  Ohio,  ex  rel.  Tel. 
Co.,  V.Bell  Teleph.  Co.,  36  Ohio,  296;  Stat^ 
ex  rel.  Tel.  Co.,  v.  Bell  Telph.  Co.,  22  Alb. 
L.  J.,  363;  Union  Tel.  Co.  v.  l^ew  England 
Telph.  Co.,  17Atl.  Eep.,  1071;  Louisville 
Transfer  C^.  v.  Telph.  Co.,  1  Ky.  L.  J., 
144;  Union  Tel.  Co.  v.  State,  ex  rel.  Falley, 

118  Ind.,  194;  Teleph.  Co.  v.  l^ew  England 
Tel.  Co.,  6  Ewy.  and  Corp.  L.  J.,  149;  Budd 
V.  State  of  New  York,  (not  yet  reported), 
U.  S.  Supreme  Court. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed, 

•♦> 

The  docket  of  a  Dakota  Justice  coDtains  the 
following  entry: 

Mapes  V.  Wait,  action  for  marriage.  The  par- 
ties to  this  action  appearing  before  me  this  10th 
day  of  May,  1880,  and  having  taken  the  oath 
prescribed  by  law,  were  by  me  adjudged  to  be 
duly  married.  The  said  Mapes  resides  on  the 
northeast  quarter  of  section  10  in  this  township, 
and  the  said  Wait  resides  on  the  southeast  quar- 
ter of  section  8;  but  they  did  to  me  on  oath 
declare  their  intention  of  making  their  future 
home  on  said  section  10.  —  Justice  of  the  Peace. 

—Qreefn,  Bag. 


Supreme  Court  of  the  District  of  Columbia, 
In  Genebai/  Term. 


In  re  STEPHEN  FAULDAN. 


A  defendant  charged  with  the  offense  of  petty  larceny  is 
entitled  to  a  trial  by  jory.  This  case  comes  within  the 
ruling  of  the  court  at  the  present  term  in  the  case  of 
Addison  Day  and  In  the  case  of  Herzog. 

No.  165.    Habeas  Corpus  Docket.  Decided  March  7, 18^2. 
The  Chief  Justiob  and  Justices  Cox  and  Jambs  sitting. 

Mr.  C.  H.  Armes  for  the  United  States. 

Mr.  Geo.  E.  Prevost  for  relator. 

Chief  Justice  Bingham  delivered  the 
opinion  of  the  conrt  : 

The  relator  was  convicted  of  petty  lar- 
ceny and  was  clearly  entitled  to  a  trial  by 
jury,  which  he  did  not  have  and  could  not 
get  at  the  time  that  he  was  tried  in  the  Po- 
lice Court.  It  is  claimed  by  counsel  for  the 
Government  that  petty  larceny  is  one  of  the 
petty  offenses  that  existed  at  the  time  of  the 
adoption  of  the  Constitution,  in  which  case 
the  defendant  was  not  entitled  to  a  trial  by 
jury.  The  offense  of  petty  larceny  was 
never  regarded  at  common  law  as  a  petty 
offense,  but  on  the  contrary  as  a  felony,  and 
not  long  since  was  punishable  by  death  in 
England.     It  was  always  triable  by  jury. 

This  case  comes  within  the  ruling  of  the 
court  at  the  present  term  in  the  case  of  in  re 
Addison  Day  and  also  within  the  ruling  of 
the  court  in  the  case  of  Herzog,  just  de- 
cided.    ' 

The  relator  is  discharged. 


Supreme  Conrt  of  the  United  States. 

The  Oregon  Railway  and  Navigation  (Com- 
pany, Plaintiff  in  Error,  v.  The  Oregonian  Rail- 
way Company,  Limited. 

Decided  April  25,  1882. 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon. 

The  Chief  Justice:  The  jadgment  is  reversed 
and  the  cause  remanded  upon  the  authority  of 
The  Oregon  Railway  and  Navigation  Company 
V.  The  Oregonian  Railway  Company,  Limited, 
130  U.  S.  1. 


For  a  man's  house  is  his  castle,  et  domus  sua 
caique  tutissimum  refugium.  Coke. 

Let  us  consider  the  reason  of  the  case.    For 
nothing  is  law  that  is  not  reason. 

Sw  John  PowelL 
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Of  Law  there  can  be  no  less  aoknowledged, 
than  that  her  Seat  is  in  the  bosom  of  €k)d,  her 
voice  the  harmony  of  the  world;  all  things  in 
heaven  and  earth  do  her  homage,  the  very  least 
as  feeling  her  oare,  and  the  gpreatest  is  not  ex- 
empted from  her  power.  Hooker. 


Wantbid— Law  REa>0BTBB  Stock— Reply  by 
letter  only,  stating  what  amount,  lowest  price 
for  spot  cash  and  address, 

GEO.  H.  BOARDMAN, 

Care  Law  Reporter  Office. 


tcqal  Notices. 


Cegat  Notues. 


Rule  of  Court. 

RULB20.  •  *  *  *  Hereqfier  tUl  notices  which  relate  to 
T^roccedingB  in  the  Supreme  Oimrt  of  the  District  of  Columbia, 
the  pubUoation  of  tohich  is  required  by  Imo  or  by  rules  of 
Gouri,  or  by  any  order  of  Court.  sfutU  be  published  in  Tbb 
Wabhikoton  Law  Rbpobter,  during  the  time  required  by 
law^  in  addition  to  any  other  papere  which  may  be  hpiciaUff 
ordered  or  which  may  be  selected  by  the  parties. 

FIR8X  I1N8ERXI01N. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  d»y  of  May,  1882. 

E.  L.  Parker  A  Co.,   i 

vs.  \  No.  82,818.    Law  Docket,  88. 

John  Conway.       ) 

On  motion  of  the  plaintifRi,  by  Mr.  Clarence  A.  Brandon- 
bnrg,  their  attorney,  (t  is  ordered  that  the  defendant,  JOHN 
CONWAY,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  mle-day  occurring  forty  days  after  this  day  j 
otherwise  .the  cause  will  be  proceeded  with  as  in  case  of 
defkult. 

The  object  of  this  suit  is  to  subject  to  the  satisfkotion  of 

81aintiff*8  claim,  certain  credits  of  the  defendant  attached 
lierein. 

By  the  court.  M.  V.  MONTGOMERY,  Justice,  Ac. 

A  true  copy.    Test :  J.  R.  Youns,  Clerk, 

19  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
The  7th  day  of  May,  1892. 

Arthur  E.  Bateman  et  al.,  Complainant, 
vs. 
Carrie  S.  Plumb,  Executrix  and  Legatee,  and  Ames  H.  Plumb. 
Executor  of  Preston  B.  Plumb,  deceased,  Amos  H.  Plumb. 
Mary  Plumb,  Ruth  Plumb  (a  minor),  Carrie  Plumb  (a  minor), 
Preston  Plumb  (a  minor),  all  helrs-at-law  of  Prettan  B.  Plumb, 
deceased,  and  Arthur  M.  Plumb,  William  J.  Plumb,  Ellen 
Plumb,  Mary  Edwards,  David  Phimb,  Carrie  S.  Plumb,  LeQa- 
teet  under  the  Last  Will  and  Testament  of  Preston  B.  Plumb, 
deceased.  Defendants. 

In  Equity.  No.  18,680. 
On  motion  of  the  complaints  by  H.  H  Wells  and  Enoch 
Totten,  their  solicitors,  it  is  ordered  that  the  defendants 
Carrie  8.  Plumb,  executrix  and  legatee,  and  Amos  H.  Plumb, 
executor  of  Preston  B.  Plumb,  deceased,  Amos  H.  Plumb, 
Mary  Plumb,  Ruth  Plumb  (a  minor),  Carrie  Plumb 
(a  minor),  Preston  Plumb  (a  minor),  all  heirs  at  law  of  Pres- 
ton B.  Plumb,  deceased,  and  Arthur  M.  Plumb,  William  J. 
Plumb.  Ellen  Plumb,  Mary  Edwards,  David  Plumb,  Oarrle  8. 
Plumb,  legatees  under  the  last  will  and  testament  of  Pre*- 
ton  B.  Plumb,  deceased,  cause  their  appearance,  respectively, 
to  be  entered  herein  on  or  before  the  first  mle<^ay  occurring 
forty  days  after  this  day ;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  deflftult. 

The  object  of  this  suit  is  to  cause  to  be  sold,  and  to  enforce 
a  creditors'  lien  of  the  complainants,  upon  the  real  estate 
and  the  interests  in  real  estate  situated  in  the  District  of 
Columbia,  owned,  at  the  time  of  his  death,  by  Preston  B. 
Plumb,  late  of  Emporia,  in  the  State  of  Kansas,  a  citizen  of 
said  State,  now  dec^^ea,  who  was  a  non-resident  of  this  Dis- 
trict, who  departed  this  life  without  personal  property  suffi- 
cient to  pay  his  Just  debts  nor  the  debts  due  from  nim  to  the 
complainants,  and  to  obtain  a  discovery  ftom  the  defend- 
ants, representatives  of  the  deceased,  of  all  other  property, 
real,  personal  and  mixed  of  which  the  said  Preston  B. 
Plumb  died  seized. 

A.  C.  BRADLEY.  JusUoe. 
True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

19  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

William  E.  Blaine  etal.) 

vs.  V  In  Equity,  18,420. 

Annie  M.  Baldwin  et  al.  \ 

John  Ridont,  the  trustee  in  this  cause,  having  reported  the 
sale  of  the  property  herein  decreed  to  be  sold  to  John  O. 
Blater  for  |6,000,  it  is  this  10th  day  of  May  1892,  ordered  that 
said  sale  be  ratified  and  confirmed  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  10th  day  of  June,  1892. 

Provided  a  copy  of  this  order  be  published  in  each  of  the 
three  successive  issues  of  the  Washington  Law  Reporter 
published  next  after  the  date  of  the  said  order. 

By  the  Court.  A.  C.  BRADLEY,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

19  By  M.  A.  Clancy,  Asst.  Clerk. 

[FUed  May  10, 1892.    J.  R.  Young,  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Robert  M.Bell    ) 

vs.  V  In  Equity,  No.  12,678. 

Allan  Dant  et  al.  j  , 

John  Ridont,  the  trustee  in  this  cause,  having  reported  the 
sale  of  the  real  estate  therein  described  to  Bartow  L. 
Walker,  for  1200.  it  is  ordered  this  10th  day  of  May,  1892,  that 
said  sale  be  ratified  and  confirmed  unless  cause  to  the  con- 
trary be  shown  on  orbefore  the  lOth  day  of  June,  1892. 

Provided  a  copy  of  this  order  bepublished  in  each  of  the 
three  soocessive  issues  of  the  Washington  Law  Reporter 
published  next  after  the  date  of  said  order. 

A.  C.  BRADLEY,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

19  Ihr  M.  A.  Clancy,  Asst.  Clerk. 

IFikd  Biay  10,  lan.   J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

May  6th,  1892. 

In  the  matter  of  the  estate  of  JANE  W.  MICHEL,  late  of 
the  District  of  Columbia,  deceased. 

Application  for  the  probate  of  the  last  will  and  testament 
and  ror  letters  of  administration  on  the  estate  of  the  said 
dec^Med,  has  this  day  been  made  by  Susan  M.  Taliafhrro. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
oonrt  on  Friday,  the  3rd  day  of  June  next,  at  one  o'clock  p. 
m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  probate  and  letters  of  administration  on 
the  estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  law  Rbpobtbb  provious 
to  the  said  day. 

Bv  the  court.  A.  C.  BRADLEY,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
19   No.  4976.    Ad.  Doc.  17.       J.  Thomas  Sothoron,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

May  10th,  1892. 

In  the  case  of  John  J.  Wilmarth,  administrator  of 
CORDIAL  STORRS,  deceased,  the  administrator  aforesaid 
has,  with  the  approval  of  the  court,  appointed  Friday,  the 
10th  day  of  May,  A.  D.  1892,  at  1  o*clock  p.  m.^  for  maklnff 
payment  and  distribution  under  the  court's  direction  and 
control :  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  (or  legacies)  or  a  residue,  aro  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched :  otherwise  the  administrator  aforesaid  will  take 
the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day.  , ^,«,^« 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
16    No.  4867.    Admn.DoclO. 
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£egal  Noticea. 


IN  THE  SyPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Spedal  Term  for  Orphans*  Court  Business, 

Hay  6th,  1892. 

In  the  matter  of  the  esUte  of  George  Thwaites  late  of 
Washington.  D.  C.  deceased.       ,    ^     ,  ^     .„        -  *_* 

AnpU&tion  for  the  probate  of  the  last  wiU  and  testa- 
ment and  for  letters  testamentary  on  {he  estate  of  the 
said  deceased,  has  this  day  been  made  by  THE  WASHING- 
TON LOAN  AND  TRUST  COMPANY,  executor. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday  the  10th  day  of  June  next,  at  on©  o»clo^  p. 
m.,  to  show  cause  why  the  said  wUl  should  not  be 
proved  and  admitted  to  probate  and  letters  tesUmentary 
on  the  eeUte  of  the   said  deceased  should  not  issue  as 

^'Kovided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and  Even- 
ing Star  previous  to  the  said  day. 

By  the  Court.  M.  V.  MONTGOMERY,  JusUce. 

Test :  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
19   No.  4060.    Ad.  Doc  17.    [sbal]  John  B.  Lamer,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

May  4th,  1802. 

In  the  case  of  Wm.  H.  Hoeke.  administrator  of  ALFRED 
C.  PERRY,  deceased,  the  administrator  aforesaid  has.  with 
the  spproval  of  the  court,  appointed  Friday,  the  8rd  day  of 
June.  A.  D.  1802.  at  1  o'clock  p.  m.,  for  making  payment  and 
distribution  under  the  court's  direction  and  control :  when 
and  where  aU  creditors  and  persons  entitled  t»  distributive 
shares  (or  legacies)  or  a  residue,  are  hereby  notified  to  attend 
in  person  or  by  agent  or  attorney  duly  authonged,  with 
their  clidms  against  the  estate  properly  vouched ;  otherwise 
the  administrator  aforesaid  will  take  the  benefit  of  the  law 
sgainst  th^cn. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day.  l.  p.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
10   No.  4868.    Ad.  Doc.  16.  J.  J.  WUmarth,  Proctor . 

IN  THE  SUPREME  COURT  OF  THE  DIS1RICT  OF  COLUMBIA. 
The  0th  day  of  May,  1802. 


I  No. 
n.J 


18.761.    Eq.  Docket.  88. 


Mary  B.  Wilton 

Samuel  C*  Wilson. 

On  motion  of  the  plaintiff,  by  Mr.  Campbell  Carrington, 
her  olicitor,  it  Is  ordered  that  the  defendant  cause  his  sp- 
pearance  lo  be  entered  herein  on  or  belore  the  first  rule- 
dav  occurring  forty  days  after  this  day ;  otherwise  the  cause 
will  be  proceeded  with  as  in  cafe  ol  default. 

The  oDject  of  this  suit  is  for  an  absolute  divorce  upon  the 
ground  of  wilftil  and  UDinterrupt<^  desertion,  for  more  than 
eiglit  years  from  tbe  filing  of  the  petition  in  this  cause. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  Ac. 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

19  By  M.  A.  Clancy,  Asst.  Clerk. 

[Piled  May  0, 1801.   J.  R.  Young,  aerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Caroline  A.  Shedd 
Frederick  R.  Slater 


et  al.  y 


No.  18.445.    Equity  Doc.  82. 


This  cause  coming  on  to  be  heard  upon  the  pet'tion  of  the 
trustee  and  the  offer  of  Swormstedt  &  Bradley  and  the  as- 
sent of  the  guardian  ad  litem  it  is  this  6th  day  of  May,  1892, 
ordered,  adjudged  and  decreed  that  thie  said  trustee  be  and 
he  is  hereby  authorized  to  accept  the  said  offer  of  $3.75  per 
squareifootibr  the  remainder  of  the  said  property,  payaole 
one-fourth  in  cash  and  the  remainder  in  two  years  with  in- 
terest at  the  rate  of  6  per  cent,  per  annum,  payable  semi- 
annually, provided  no  objections  to  the  said  sale  be  filed  on 
or  before  tne  6th  day  of  June,  1802. 

And.  provided  fhrther,  that  a  copy  of  this  order  be  pub- 
lished in  the  Washington  Law  Reporter  once  in  eacn  of 
three  eticoessive  weeks  prior  to  the  said  date. 

A.  C.  BRADLEY,  Justice. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

10  By  M.  A.  Clancy,  Asst.  Clerk. 

[FUed  Biay  0, 180S.   J.  B.  Young,  Clerk.] 


Ceqal  Noticed. 


This  is  to  Clire  Nottee 

That  the  subscriber  of  the  Distriot  of  Columbia,  has  ob- 
tained Arom  the  Supreme  Court  of  the  District  of  Oolnmbia. 
holding  a  special  term  for  Orphans*  Court  business,  letters 
testamentaiy  on  the  personal  estate  of  CELARLB8  D. 
DRAKE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  bubscriber,  on  or  before  the  6th  day  of  May 
next :  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  6th  di^  of  May,  1802. 

ANNA  P.  WBBTCOTT, 


10    Wm.  B.  King,  Proctor. 


1416  20th  8t.,  n.  w. 


»HCOKD    IBiSHRXIOK. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

Washington,  D.  C,  April  80th,  1802. 

In  the  matter  of  the  esUte  of  JAMES  MALONEY,  late 
of  Washington  City.  District  of  Columbia,  deceased. 

Application  for  tne  probate  of  the  last  will  and  testa- 
ment and  for  letters  testamentary  on  the  estate  of  the 
said  deceased  has  this  day  been  made  by  Lucius  W.  Snook. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday  the  27th  day  of  April  next,  at  one  o'clock 
p.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  probate  and  letters  testamentary  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and  New 
York  Herald,  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAONER,  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  Districtof  Columbia. 
18    No.  4018.    Ad.  Doc.  17.  J.  Carter  Marbury,  Proctor 


This  is  to  GiTO  Notice 

That  the  subscriber  of  District  of  Oolumia,  has  obtained 
ttom  the  Supreme  Court  of  the  District  of  Columbia,  holding 
a  Special  Term  for  Orphans'  Court  busineos.  letters  of 
administration  on  the  personal  estate  of  DOUGLAS  H. 
COOPER,  late  of  Indian  Territory,  deceased. 

All  persons  having  clahns  against  the  said  deceased  are 
hereby  warned  to  exhibit  (he  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2d  day  of  May  next; 
they  may  otherwise  by  law  be  excluded  flrom  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  2d  day  of  May,  1892. 

SARAH  M.  MacDONALD, 
18  1026  K  street,  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
Holding  a  Special  Term  for  Orphans'  Court  Business. 
In    re   eslate  of  MARY  A.  THOMAS,  deceased. 
NO.40S5.    Ad.  Docket  17. 
Application  for  the  probate  of  the  last  will  and  testament 
ana  tor  letters  testamentary  on  the  estat  e  of  said  deceased, 
has  this  20th  day  of  April,  1802,  been  made  by  Charles  H. 
Cragin  and  John  B.  Thomas,  the  executors  therein  named. 
AU  persons  interested  are  berei  y  notified  to  appear  in  this 
court  on  Friday,  the  27th  day  of  May  next,  at  one  o'clock 
p.  m.  to  show  cause  why  said  will  should  not  be  proved  and 
admitted  toprobate  and  record  and  letters  testamentary  on 
the  estate  or  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Evening  Star  newspaper  and  the 
Washington  Law  Reporter,  previous  to  said  day. 

A.  B.  HAQNEB,  Associate  Justice. 
Test:  L.  P.WRIGHT, 

18  Register  of  Wills  for  the  District  of  Columbia. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Busineos. 

.  April  20, 1802. 

In  the  matter  of  the  estate  of  ANN  COTTRINGER,  late  of 
the  District  of  Columbia,  deceased. 

Application  for  letters  of  administration  on  the  estate 
of  tne  said  deceased  has  this  day  been  made  by  Eleanor 
B.  Goodfellow. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  27th  of  May  next,  at  one  o'clock  p.  m., 
to  show  cause  why  letters  of  administration  on  the  estate 
should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star,  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT, 

ReglBter  of  Wills  for  the  District  of  Columbia. 
18   No.  4066.    Admn.Doc.17.  George  Peter,  Prootor. 
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Cegul  JSoAuB 


This  Is  to  Giro  Notice 

That  the  sabacriber,  of  the  District  of  Colnmbia,  has  ob- 
tained  fW>m  the  Supreme  Oonrt  of  the  Dli^trict  of  Columbia, 
holdinff  a  special  ienn  for  Orphans*  Court  Business,  letters  of 
administration  on  the  personal  estate  of  JOHN  I.  OBEGK}, 
late  of  the  District  of  Columbia,  deoesaed. 

AU  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  2ad  day  of  April  next; 
they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 
Given  under  my  hand  this  22d  day  of  April,  1892. 

HARRIET  C.  OBBGG, 
Or.  JOS.  K.  McCAMMON, 
JAS.  H.  HAYDEN, 
1430  New  York  Ave.,  n.  w. 
18   Joe.  K.  HcOammon  and  Jas.  H.  Hayden,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

April  26th.  1892. 

In  the  matter  of  the  Estate  of  NATHAN  BEACH  CLARK, 
late  of  the  District  of  Columbia,  deceased. 

Application  for  the  probate  of  the  last  wiU  and  testa- 
ment and  for  letters  testamentary  on  the  estate  of  the 
said  deceased,  has  this  day  been  made  by  Helen  W.  Clark, 
(the  widow). 

All  persons  interested  are  hereby  notified  to  appear  in  this 
oonrt  on  Friday  the  27th  day  of  May  next,  at  one  o*clock 
p.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  Probate  and  letters  testamentary  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter 
and  Eveninff  Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER.  Justice. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  DiBtrict  of  Columbia. 
18   No.  4982.    Ad.Doo.l7.  Carusi  A  Miller,  Proctors. 


£ef  ol  NoUe0. 


This  is  to  eire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob» 
taJned  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  letters 
testamentary  on  the.  personal  estate  of  CHARLES  W. 
FIELD.  Ute  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  29th  day  of  April 
next:  they  may  otherwise  bylaw  be  excluded  firom  all 
benefit  of  toe  said  estate. 

Given  under  my  hand  this 29thday  of  April,  1882. 

CHAS,  W.  FIELD,  Ja.,  Executor, 
12  St.  Paul  street, 
IS   Ohas.  W.  Field,  Proctcn-.  Baltimore. 


Tliis  is  to  GiTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  letters 
of  adminisbation  on  the  personal  estate  of  ELLA  S. 
COCHRAN,  late  of  the  District  of  Columbia,  deceased. 

AU. persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  March 
next :  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  March,  18B2. 
GEORGE  A.  KING, 
18   George  A.  King,  Proctor  1420  New  York  Ave. 


This  is  to  Clire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained firom  the  Supreme  Court  of  the  District  of  CcrfumUa, 
holding  a  Special  Term  for  Orphans'  Court  business,  letters 
of  adminifllration  on  the  personal  estate  of  HELEN  E. 
NOTES,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  ad  day  of  Mmt 
next;  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  SMd  estate. 

Given  under  my  hand  this  2d  day  of  May,  1892. 

J.  C.  NOYBS, 
W.  U.  Tel.  Co., 
IS   J.C.Wilaon,Pzoetor.  IfithAFSts. 


IN  THE  SUPREME  COURT  OF  THE  DISTSICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Oiphans  Court  Business. 

April  29,  1882* 

In  the  matter  of  the  estate  of  GBORGIANA  GOUGH,  late 
of  Georgetown,  D.  C,  deceased. 

Application  for  the  probate  of  the  last  wUl  and  testament 
andfor  letters  testamentary  on  the  estate  of  the  said  de- 
ceased, has  this  day  been  made  by  Mayhew  Plater. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday  the  27th  day  of  May  next,  at  one  o'clock  p. 
m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  probate  and  letters  testamrataay  on  the 
estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post,  previous  to  the  said  date.  ,      , 

By  the  Court.  A.  B.  HAGNER.  Justice. 

Test:  L.  P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
18   No.  4866.  Ad.  Doc  17.    C  M.  A  H.  S.  Matthews,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRH^T  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  29, 1892. 
In  the  matter  of  the  estate  of  WILLIAM  KICKBCAN,  late 
of  Georgetown,  D.  C,  deceased. 

Application  for  the  probate  of  the  last  wUI  and  testament 
and  for  letters  testamentary  on  the  estate  of  the  said  de- 
ceased, has  this  day  been  made  by  Maurice  J.  Adier. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday  the  27tfa  day  of  May  next,  at  11  o'clock  a.  m. , 
to  show  cause  why  the  said  will  should  not  be  proved  and 
admitted  to  probate  and  letters  testamentary  on  the  estate 
of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks   in  the  Washington  Law  Reporter   and 
Evening  Star,  previous  to  the  said  day. 
By  the  Court :  A.  B.  HAGNER,  Justice. 

Test:  L.  P.WRIGHT, 

Registerof  Wills  for  the  District  of  Columbia.  . 
8   No.  4960.  Ad.  Doc.  17.    a  M.  A  H.  8.  Matthews,  Proctors. 

IN  THE  SUPREME  COURT  OP  THE  DISTRICT  OP 

COLUMBIA. 
Holding  a  Special  Term  for  Orphan's  Oonrt  Businefls. 

April  29, 1802. 

In  the  case  of  James  PuUerton,  administrator  of  the  estate 
of  ROGER  SULLIVAN,  deceased,  the  administrator  afore- 
said has.  with  the  approval  of  the  court,  appointed  Priday, 
the  8d  day  of  June,  A.  D.  1882,  at  11  o'clock  a.  m.,  for  making 
payment  and  distribution  under  the  court's  direction  and 
control :  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorised,  with  their  clains  agdnst  the  estate  properbr 
vouched ;  otherwise  the  administrator  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day,  and  also  in  the  Washington  Evening  Star. 

Test :  A.  bThaGNBR,  Justice. 

8    No.  4338.    Ad.  Doc.  16. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 

COLUMBIA. 
Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  29,1802. 

In  the  case  of  Richard  J.  Cross  and  George  T.  Bliss,  admih 
istrators  c.  t.  a.  of  GEORGE  HENRT  BATLT,  late  of  Ire- 
land, deceased,  the  administrators  c.  t.  a.  aforesaid  ha^  with 
the  a^roval  of  the  court,  appointed  Friday,  the  27th  day  of 
May  A.  D.  1892,  at  one  o'clock  p.  m..  for  making  payment 
and  distribution  under  the  court's  direction  and  control; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  rendue,  are  hereby  notified 
to  attond  in  person  or  dv  agent  or  attorney  duly  authorixed, 
with  their  <daims  against  the  estate  properly  vouched: 
otherwiae  the  administrators  c.  t.  a,  will  take  the  beneitt  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  m  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
IS   No.  8808.    Ad.  Doc.  IS.  Leigh  BoUnson,  Fiootor. 
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£egal  Noticeo. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Mary  P.  Nicholson  ) 

..,▼•.  >-  Eqoity.  No.  18.790. 

Henry  T.  Nicholson,  f  ^     ' 

On  motioD  of  the  platntUT.  by  Mr.  W.  Woodville  Flem- 
ming,  ber  attorney,  it  te  this  27th  day  of  April,  1892.  ordered 
that  the  defendant,  cause  his  appearance  to  be  entered 
herein  on  or  before  the  first  role-day  occurring  forty  days 
after  this  day ;  otherwise  the  cause  wUl  be  proceeded  with 
as  in  case  of  default. 

The  object  of  the  application  to  this  couri.  is  that  the  com- 
plainant by  her  bill  seeks  a  decree  to  dissolve  the  bonds  of 
marriase  now  existing  between  herself  and  the  defendant 
Henry  T.  Nicholson,  and  the  grounds  of  the  said  application 
are  cruelty  of  treatment  endangering  life  and  hetuth. 

It  is  fhrther  ordered  that  thb  order  be  published  in  the 
Washington  Law  Reporter,  and  in  the  Wasnington  Post  for 
three  successive  weeks  three  times  each  week,  and  a  copy  of 
the  petition  be  sent  to  the  defendant. 

A.  B.  HAGNER,  Justice. 

A  true  copy.    Test:  J.  B.  Young,  Clerk. 

^*r«,,  3        .,  By  M.  A.  aancy,  Asst.  Clerk. 

[Piled  April  27, 1892.    J.  B.  Young.  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Henry  Stewart  et  ai.  ) 
.  V    ^J^^  ^    .     (  Equity,  No.  18,201. 
John  Stewart  et  al.  ) 

Messrs.  J.  H.  Ralston,  Irving  Williamson,  and  L.  Cabell 
Williamson,  trustees  appointed  to  make  sale  of  the  real  es- 
tate described  in  the  above  entitled  cause,  having  reported 
that  they  have  sold  the  part  of  lot  10,  square  423  Wash- 
ington, D.  C,  speciflcally  described  in  the  bill  of  complaint 
in  the  above  entitled  cause  to  Sarah  E.  and  Elizabeth  A. 
Moore  for  the  sum  of  nine  thousand  nine  hundred  dollars 
(19.900).  It  is  this  28th  day  of  April,  A.  D.  1882,  adjudged, 
ordered  and  decreed,  th^t  said  sale  be  ratified  and  confirmed 
unless  cause  to  the  contrary  be  shown  on  or  before  the  26th 
day  of  Mav,  A.  D.  1892. 

ProTided  that  a  copy  of  this  decree  be  published  in  the 
Washington  Law  Reporter  once  in  each  week  for  three  suc- 
cessive weeks  prior  to  said  date. 

A.  B.  HAONER,  JusUce. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

W„,  ^  By  M.  A.  Chincy,  Asst.  Clerk. 

[FDed  April  28, 1882.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

Washington,  April  26th,  1892. 

In  the  case  of  John  Mullen,  administrator  of  MARK 
TYRRALL.  deceased,  the  administrator  aforesaid  has,  with 
the  approval  of  the  court,  appointed  Friday,  the  27th  day  of 
Ma^.  A.  D.  1892,  at  one  o*clock  p.  m.,  for  making  payment 
and  distribution  under  the  court's  direction  and  control; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue,  axe  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properlv  vouched; 
otherwise  the  administrator  will  take  the  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

18  Register  of  Wills  for  the  District  of  Colombia. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

April  26th,  1892. 

In  the  case  of  Lucy  M.  Hunter,  executrix  of  MARY 
CLARE  PANNELL,  deceased,  the  executrix  aforesaid  has, 
with  the  approval  of  the  court,  appointed  Friday,  the  27th  day 
of  May,  A  D.  1892.  at  one  o'clock  p.  m..  for  making  pay- 
ment and  distribution  under  the  court*8  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  executrix  will  take  the  benefit  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
IS   No.  4806.  Ad.  Doc.  16.  C.  M.  A  H.  S.  Matthews,  Proctors. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans*  Court  Busineas. 
April  2.  1892. 

In  the  case  of  John  M.  Langston,  administrator  of  SABA 
K.  FIDLBR,  deceased,  the  administrator  aforesaid  has,  with 
the  approval  of  the  oourt«  appointed  Friday,  the  8rd  day  of 
June,  A.  D.  1892,  atone  o'clock  p.  m.,  for  making  payment 
and  distribution  under  the  court's  direction  and  control ; 
when  and  where  all  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  proper^ 
vouched ;  otherwise  the  administrator  wUl  take  the  beneiit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  In  the  Wasbinoton  Law  Rbpobtkb 
previous  to  the  said  day. 

By  the  Court.  A.  B.  HAONER.  Justioe. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
18    No.  2727.    Ad.  Doc.  18. 


XHIRD    IKSBRXIOK. 


This  is  to  OiTe  Nottee 

That  the  subscrik)er,  of  the  District  of  Columbia,  has  ob> 
tained  ttom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  JAMES  F. 
BADEN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  29th  day  of  March, 
next:  they  may  otherwise  by  law  be  excluded  ftom  all 
l>eneflt  of  the  said  estate. 

Given  under  my  hand  thfs  29th  day  of  March,  1892. 
MARGARET  R.  BADEN, 
17    MaoNulty  &  Johnson,  Proctors.  412  L  St..  n.  w. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

April  28th,  1892. 

In  the  case  of  Chapin  Brown,  Ellen  Brown  and  William 
H.  Brown,  administrators  c.  t  a.  of  ABSALOM  BROWN, 
deceased,  the  administrators  c.  t.  a.  aforesaid  has,  with  the 
approval  the  court,  appointed  Friday,  the  20th  day  of  May. 
A.  D.  1892,  at  one  o'clock  p.  m.,  for  making  payment  and 
distribution  under  the  court's  direction  and  control; 
when  and  where  all  creditors  and  persons  enUiled  to  dis- 
tributive shares  (or  legacies)  or  a  residue,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched ; 
otherwise  the  administrators  o.  t.  a.  will  take  the  l>eneflt  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  and  Washing- 
ton Post  previous  to  the  said  day. 

Test:  L.  P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
17    No.  4889.    Ad.  Doc.  16.  Chapin  Brown,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 

COLUMBIA. 

The  *i6th  day  of  April.  1892. 

Deris  Grupe,  PlaintHI,  vs.  Nettle  Ortensteln  et  al.  Defendants. 

On  motion  of  the  plaintiff,  by  Mr.  E.  H.  Thomas,  herso- 
licitor,  it  is  ordered  that  the  defendants,  NETTIE  ORTEN- 
STEIN.  HENRIETTA  ROSENSTOCK,  MAX  MILLEB,  of 
London.  HERMAN  MILLER,  TONI  MILLER,  JACOB  MIL- 
LER. ALFRED  MILLER  and  MAX  MILLER  of  Chicago, 
cause  their  appearance  to  l>e  entered  here.n  on  or  l>efore  tne 
first  rule>day  occurrirg  forty  days  after  this  day :  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  defkult. 

The  object  of  this  suit  is  to  substitute  a  trustee  in  the  place 
of  Nehemiah  H.  Miller,  deceased,  trustee  named  in  in  deed 
of  trust  on  lots  1,  2. 19  and  20.  Square  980,  Washington  City, 
Distric  t  of  Columbia. 

By  the  Court.  A.  B.  Hagner,  Justice,  Ac. 

True  Copy.    Test:  J.  R.  Young.  Clerk,  Ac. 

17  By  M.  A.  Clancy,  Asst.  Clerk. 

Filed  April  26, 1892:  J.  B.  Young,  Clerk. 
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ttqal  TSotkeB. 


This  is  to  Oire  Nottoe 

That  the  snbscrlber  of  the  Distiiot  of  Columbia,  has  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holdiuR  a  special  term  for  Orphans'  Court  Business,  let- 
ters of  administration  c.  t.  a.  on  the  personal  estate  of 
THOMAS  P.  BELL,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subeoriber,  on  or  before  the  19th  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  Arom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  April,  1892. 

WILLIAM  BfAYSE, 
17    Jas.  F.  Hood.  Proctor.  616  9th  St.,  n.  w. 


Thi^  is  to  Oire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphan^*  Court  business, 
letters  of  administration  on  the  personal  estate  of  LOUIS 
SCHMID,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  28d  day  of  April, 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  28d  day  of  April,  1892. 

EDWARD  S.  SCHBnD, 
17    Bandall  Hagner,  Proctor.  No.  712 12th  St.,  n.  w. 


This  U  to  ttiYe  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained frt>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  Business,  Mters 
of  administration  on  the  personal  estate  of  JOSEPH 
DANIELS,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28d  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  frx>m  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  28d  day  of  April,  1892. 

AfiA.  M.  DANIELS. 
17  1900  14th  St..  n.  w. 


£egal  NdCicee 


This  Is  to  OiTe  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia 
holding  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  on  the  personal  estate  of  ALBERT 
BOULDIN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  snbecriber,  on  or  before  the  28d  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  28d  day  of  April.  1892. 

GEORGE  B.  WILLIAMS, 
Lincolnsville,  Bennings  P.  O.  D.  C. 
17   W.  K.  Duhamel,  Proctor. 


m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

April  22, 1892. 

In  the  matter  of  the  estate  of  CARL  A.  STOBESAND 
late  of  Georgetown,  D.  C,  deceased. 

Application  for  the  probate  of  the  last  will  and  testa- 
ment and  for  letters  testamentary  on  the  estate  of  the 
said  deceased,  has  this  day  been  made  by  Elise  Btobesand. 

AH  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  the  20th  day  of  May  next,  at  one 
o'clock,  p.  m.,  to  show  cause  why  the  said  Will  should  not  be 
proved  and  edmitted  to  probate  and  letters  testamentory 
on  the  estate  of  the  said  deceased  should  not  if<sue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  vreeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

By  the  Court.  A.  B.  HAGNER.  Justice. 

Test:  L.P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia, 
n   No.  4949.    Ad.  D.  17.  J.  A.  Maedel,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
April  22d.  1892. 

In  the  matter  of  the  estate  of  ZADOK  WILLIAMS,  late 
of  the  District  of  Columbia;,  deceased. 

Application  for  the  probate  of  the  last  will  and  testa- 
ment and  for  letters  testamentary  on  the  estate  of  the 
said  deceased,  has  this  day  been  made  by  Rudolph  Eichhom. 

All  persons  interested  are  hereby  notified  to  appear  m  this 
court  on  Friday,  the  20th  day  of  May  next,  at  one 
o'clock  p.  m.,  to  show  cause  why  the  said  will  should  not 
be  proved  and  admitted  to  probate  and  letters  testa- 
mentary on  the  estate  of  the  said  deceased  should  not 
issue  as  prayed. 

Provided  a  copy  of  thisorder  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and  Eve- 
ning Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test  *  LP  WRIGHT 

Register  of  Wills  for  the  District  of  Columbia. 
17    No.  4905.    Ad.  D.  17. 


Tliifl  is  to  GiTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  frt>m  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  special  term  for  Orphans'  Court  busi- 
ness, letters  of  administration  on  the  personal  estate  of 
ELIZABETH  THWAITES,  late  of  the  District  of  the  Col- 
umbia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there> 
of,  to  the  subscriber,  on  or  before  the  18th  day  April 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  16th  dav  of  April,  1892. 
THE  WASHINGTON  LOAN  &  TRUST  CO. 
17    John  B.  Lamer,  Proctor.         By  W.  B.  Robison,  Sec'y. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

April  22d,  1892. 

In  the  matter  of  the  ebtate  of  ADELINE  W.  FAGUE, 
late  of  District  of  Columbia,  deceased. 

Application  for  the  probate  of  the  l|»t  will  and  testa- 
ment of  said  deceased,  has  this  day  been  made  by  Joseph 
R.  Fague.  husband,  surviving. 

All  persons  Interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  20th  day  of  May  next,  at  one  o'clock 
p.  m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  probate  and  record  as  prayed. 

Provided  a  copy  of  this  order  be  published  on  ce  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  the  said  day. 

By  the  Court.  A.  B.  HAGNER.  Justice. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  the  District  of  Columbia, 
17    No.  4928.    Ad.  D.  17.  A.  A.  Bimey,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  20th  day  of  April,  1892. 

Charles  W.  James.     ) 

V.  Y  No.  18,746.    Eq.  Docket  88. 

Margaret  J.  James,    i 

On  motion  of  the  plaintiff,  by  Mr.  Howard  P.  Okie,  his 
solicitor,  it  is  ordered  that  the  defendant  cause  her  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day ;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  ftt)m  the  bond 
of  marriage  on  the  ground  of  adultery  on  the  part  of  the 
defendant. 

By  the  Court.  A.  B.  HAGNER,  Justice,  &c. 

True  copy.    Test :  J.  R.  Toung,  Clerk.  &c. 

17  By  L.  P.  Williams.  Asst.  Clerk. 

This  is  to  Oire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business.  letters 
of  administration  on  the  personal  estate  of  FEARNLEIGH 
L.  MONTAGUE,  otherwise  known  as  ALMA  WOOD- 
LEIGH,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  day  of  April 
next:  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  22d  day  of  April,  1892. 

WILLIAM   H.  VEERHOFF, 
17    B.  M.  Cleary,  Proctor.  1217  F  St.,  n.  w. 
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IN  THE  SUPREBiB  OOUBT  OF  THE  DISTBICTT  OF 

COLUMBIA. 

Holding  an  Eqoity  Coort  the  22d  day  of  April,  1892. 

MARIE  NEINE  et  al..  COMPLAINANTS,  vs.  FREDERICK  HEINE 

et  al.,  DEFENDANTS. 

No.  18,525.    Equity  Docket  88. 

Ordered  that  the  sale  made  and  this  day  reported  by  Reg- 
inald Fendall,  Trustee  in  this  cause,  be  ratified  and  oon- 
flmed,  nnless  caose  to  the  contrary  be  shown  on  or  before 
the  23d  day  of  May,  A.  D.,  1892 ;  Provided  a  copy  of  this  order 
be  inserted  in  the  Washington  Law  Reporter  and  the  Wash- 
ington Post,  once  in  each  of  three  successive  weeks  before 
said  last  named  day. 

Said  trustee  states  in  his  report  that  he  has  sold  at  private 
sale  the  westerly  of  the  two  tracU  of  land  in  the  county  of 
Washington,  D.  C,  which  were  conveyed  to  William  Heine, 
deceased,  by  WiUiam  Little  and  wife,  by  deed  dated  Decem- 
ber 10, 1882,  recorded  among  the  land  records  of  said  Dis- 
trict in  Liber  J.  A.  8.  226,  folio  260  et  seq.,  containing  11.49« 
acres  of  land,  at  and  for  the  sum  of  ^1.561.26. 

A.  B.  HAONER. 
A  true  copy.    Test:  J.  R.  Young,  Clerk. 

17 By  M.  A.  Clancy.  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 

COLUMBIA. 

WaKer  W.  H.  Roblnton  vs.  Annie  M.  Watson,  et  al. 

In  Equity.    No.  18,675.    Doc.  88. 

Charles  H.  Cragin  and  Randall  Hagner,  trustees  ap- 
pointed by  decree  in  this  cause  to  sell  certain  real  estate 
therein  mentioned,  to  wit.  lots  68  and  64  in  Cragin  and 
otjiien' recorded  subdivision  of  lots  in  square  182  in  the  city 
of  Washington,  having  reported  to  the  Court  that  they  had 
sold  Mid  real  estate  to  William  Mayse,  who  aOerwards  as- 
signed and  transferred  his  purchase  to  Samuel  R.  Bond,  at 
and  for  the  sum  of  $8199.50,  it  Is  by  the  Court,  this  28d  day  of 
April,  1892,  ordered  that  the  sale  so  made  to  Samuel  R.  Bond 
t>e  and  the  same  is  hereby  ratified  and  confirmed,  unices 
cause  to  the  contrary  be  shown  on  or  before  the  28d  day  of 
May.  1802:  Provided  a  copy  of  this  order  be  published  once 
a  week  for  three  suooessive  weeks  in  the  Waahlngton  Law 
Reporter,  previous  to  the  last-mentioned  date. 

_  A.  B.  Haonbk.  Justice. 

A  true  copy.    Tert:  J.  R.  Young,  aerk. 

«»    «ut  ^  .    _.,  «  By  M.  A.  Clancy,  Asst.  Clerk. 

17    FUed  April  28, 1892:  R.  R.  Young,  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
William  H.  Nelson,  vs.  Ida  E.  Cole  et  al. 

«^„,  «       ^o- 1^7<»»  Equity  Doc. 

WmiMa  H.  Sholes.  the  trustee  herein  Jlaving  reported  to 
the  court  that  he  has  sold  to  A.  HEITMUELLER,  the  south 
fifteen  feet  of  original  lot  No.  7  in  square  884,  in  the  City  of 
Washington,  District  of  Columbia,  with  improvements;  for 
the  sum  of  thirj^-two  hundred  dollars,  it  is  this  2ist  day  of 
April,  A.  D.,  18IB,  ordered  that  said  sale  be  ratified  and  oon- 
firmed,  unleos  cause  be  shown  to  the  contrary  on  or  before 
the  21st  dMT  of  May,  A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  R(  porter,  once  a  week  for  three  successive 
weeks  before  said  last  mentioned  date. 

A.  B.  HAGNER. 

A  true  copy.    Test:  J.  R.  Youno,  Clerk. 

17  By  M.  A.  Clasoy,  Asst.  aerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF 
COLUMBIA 
The  2l8t  day  of  April,  1892. 
The  CapKel  Hill  Brick  Company  vs.  Qalen  E.  Green  et  al. 
No.  18,808.  Eq.  Docket  88. 
On  motion  of  the  plaintiff,  by  Mr.  W.  H.  Sholes,  its  solici- 
tor, it  is  ordered  that  the  defendant,  THE  SOUTHERN 
BUILDING  AND  LOAN  ASSOCIATION,  cause  iU  appeal^ 
ance  to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  day ;  otherwise  the  cause  wiU 
be  proceeded  with  as  in  case  of  default. 

The  ol^ect  of  this  suit  is  to  enforce  Mechauio*s  lien  on  lot 
No.  22  in  Galen  B.  Green's  subdivision  of  part  of  the  "  GirPs 
Portion  **  in  the  District  of  Columbia. 
By  the  Court.  A.  B.  HAGNER.  JusUce.  Ac 

True  copy.   Test:  J.  R.  Young,  Clerk.  &c. 

17  By  M.  A.  Clancy,  Asst.  Clerk. 


Cegul  VioAttB. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Buainess. 
April  32nd.  1882. 

In  the  matter  of  the  estate  of  BERNARD  VITAL 
DaELEN,  late  of  Berlin,  Germany,  deceased. 

Application  for  ancillary  letters  of  administration  on 
the  estate  of  the  said  deceased,  has  this  day  been  made  by 
OctavuLs  Knight,  of  Washington.  D.  C. 

AH  persons  interested  are  hereby  notified  to  appear  in  thia 
oourt  on  Friday,  the  27th  day  of  Biay  next,  at  1 
o'clock  p.  m..  to  snow  cause  why  letters  of  administration 
on  the  estate  of  the  said  deceased  should  not  issue  as 
prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  the  said  day.  

By  the  Court.  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
17    No.  4646.    Ad.    D.  17.  H.  S.  Knight.  Proctor 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

John  W.  Burke  et  al.  eomplalntantt.     ) 

vs.  f  In  Equity,  No.  18,098. 

William  A.  Maury  et  al.  defendants.     ) 

On  motion  of  the  complaintants,  by  NathL  Wilson. 
Esquire,  their  solicitor,  it  is  this  twenty-iizth  dayof  ApriU 
A.  D.  1882,  by  the  court  in  eqnitv  sitting,  ordered  that  the 
defendants  RICHARD  W.  MAURY^BOBERT  W.  BCAURY, 
ALLEN  MAURY,  I8ABBLLB  IfAURY.  SARAH  MAURY, 
PORTIEUX  ROBINSON  and  ANNIE  ROBINSON,  his  wife. 
JAMES  L.  MAURY.  WILLIAM  M.  HILL,  LEWIS  HILL, 
JAMES  L.  HILL,  ISABELLE  M.  HILL.  M.  S.  QUARLES, 
and  NANNIE  QUARLES,  his  wife,  JOHN  L.  WHITE. 
WALKER  HILL. RICHARD  C.HILL,  JANE  RICHMOND, 
ANNIE  PERRIN  KEMP,  and  MAURY  KEMP  cause  their 
appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  daVs  after  this  day;  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  defkult. 

It  is  ftirther  ordered  that  a  copy  of  this  order  be  published 
once  a  week  for  three  successive  weeks  before  the  said  rule- 
day  in  the  Evening  Star  and  in  the  Washington  Law 
Reporter. 

This  suit  has  for  its  oblect  the  confirmation  of  the  sale 
under  ti  e  final  decree  in  Equity  cause  No.  12,941,  of  part  of 
lot  *<  A"  in  square  463.  in  the  city  of  Washington,  District  of 

Columbia.  

A.  B.  HAGNER,  Aaso.  Juaiioe. 

True  oopy.    Test :  J.  R.  Young,  Clerk, 

17  By  M.  A.  Clancy.  Asst.  Clerk. 

[FOed  April  96, 1892.    J.  B.  Young,  aerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
Mary  Ann  Bowenetal) 

vs.  V  No.  1S,277,  Equity  Doc. 

Benjamin  L.  Bewen.  i 

The  trustee  herein,  Andrew  B.  Duvall,  having  reported 
the  sale  of  the  real  estate  in  the  proceedings  mentioned 
for  the  sum  of  12,886,  to  Simon  Oppenheimer.  and  the  said 
purchases  having  complied  with  tne  terms  of  sale,  according 
to  the  modificauons  thereof  stated  in  said  report,  it  is,  by 
the  oourt,  this  28d  day  of  April,  A.  D.  1888,  ordered  that  the 
said  sale,  upon  modtfled  terms  aforesaid,  be  ratified  and 
confirmed  unless  cause  to  the  contrary  be  shown  on  or  be- 
fore the  28d  of  May,  A.  D.  1802. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three   successive  weeks  prior  to  the  said  date  in  the 

Washington  Law  Reporter.  

A.  B.  HAGKER,  Justice. 

True  copy.   Test :  J.  R.  Young,  Clerk. 

17  By  M.  A.  Clancy,  Asst  Cleric. 

Filed  April  28, 1802.   J.  B.  Young,  Clerk. 


This  is  to  Oire  Notiee 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  firom  the  Supreme  Court  of  the  District  of  Ool* 
umbia,  holding  a  special  term  for  Orphans' Court  Business, 
letters  testamentsjry  on  the  personal  estate  of  MART  HA 
MOBS  or  BiARTHA  E.  OWEN,  late  of  the  District  of  Ool- 
umbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  26th  di^  of  April, 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  S6th  dsy  of  April,  1892. 
JAMES  OWEN, 
ANDREW  F.  TBNLEY, 
17  J.  J.  Watm,  Proetor.  1004  Pesniw  ▲▼•••Hk  w. 
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WASHINGTOH,  D.  a. 


MAY  19,  1892 


£quity  Rule  67. 


Supreme  Court  of  the  Uuited  States. 
October  Term— 1891. 

Ordered,  That  all  parts  of  Rule  67  of  the 
Rules  of  Practice  for  the  Courts  of  Equity 
of  the  United  States,  as  now  existing,  be, 
and  the  same  are  hereby,  superseded,  and 
the  following*  rule  is  promulgated  as  such 
Rule  67: 

67. 

After  the  cause  is  at  issue,  commissions 
to  take  testimony  may  be  taken  out  in  va- 
cation as  well  as  in  term,  jointly  by  both 
parties,  or  severally  by  either  party,  upon 
interrogatories  filed  by  the  party  taking 
out  the  same  in  the  clerk's  office,  ten  days' 
notice  thereof  being  given  to  the  adverse 
party  to  file  cross-interrogatories  before  tlie 
issuing  of  the  commission;  and  if  no  cross- 
in  terrogatories  are  filed  at  the  expiration 
of  the  time,  the  commission  may  issue  ex 
parte.  In  all  cases  the  commissioner  or 
commissioners  may  be  named  by  the  court 
or  by  a  judge  thereof;  and  the  presitiiug 
judge  of  the  court  exercising  jurisdiction 
may,  either  in  term  time  or  in  vacation, 
vest  in  the  clerk  of  the  court  general  pow<M- 
to  name  commissionei*s  to  take  testimony. 

Either  party  may^ve  notice  to  the  other 
that  he  desires  the  evidence  to  be  adduced 
in  the  cause  to  be  taken  orally,  and  there- 
upon all  the  witnesses  to  be  examined  shall 
be  examined  before  one  of  the  examiners 
of  the  court,  or  before  an  examiner  to  be 
specially  appointed  by  the  court.  The  ex- 
aminer, if  he  so  request,  shall  be  furnished 
with  a  copy  of  the  pleadings. 

Such  examination  shall  take  place  in  the 
presence  of  the  parties  or  their  agents,  by 
their  counsel  or  solicitors,  and  the  witnesses 


shall  be  subject  to  cross-examination  and 
re-examination,  all  of  which  shall  be  con- 
ducted as  near  as  may  be  in  the  mode  now 
used  in  common  law  courts. 

The  depositions  taken  upon  such  oral 
examination  shall  be  reduced  to  writing  by 
the  examiner,  in  the  form  of  question  put 
and  answer  given;  provided,  that,  by  con- 
sent of  parties,  the  examiner  may  take  down 
the  testimony  of  any  witness  in  the  form  of 
narrative. 

At  the  request  of  either  party,  with  rea- 
sonable notice,  the  dejwsition  of  any  witness 
shall,  under  the  direction  of  the  examiner, 
be  taken  down  either  by  a  skillful  stenogra- 
pher or  by  a  skillful  typewriter,  as  the 
examiner  may  elect,  and  when  taken  steno- 
graphically  shall  be  put  into  typewriting  or 
other  writing;  provided,  that  such  stenog- 
rapher or  typewriter  has  been  appointed 
by  the  court,  or  is  approved  by  both  parties. 

The  testimony  of  each  witness,  after  such 
reduction  to  writing,  shall  be  read  over  to 
bim  and  signed  by  him  in  the  presence  of  the 
examiner  and  of  such  of  the  parties  or 
counsel  as  may  attend;  provided,  that  if 
the  witness  shall  I'efuse  to  sign  his  deposi- 
tion so  taken,  then  th«  examiner  shall  sign 
the  same,  [^tating  upon  the  record  the  rea- 
sons, if  any,  assigned  by  the  witness  for 
such  refusal. 

The  examiner  may,  upon  all  examina- 
tions, state  any  special  matters  to  the  court 
as  he  shall  think  fit;  and  any  question  or 
questions  which  may  be  objects  to  shall  be 
notetl  by  the  examiner  upon  the  deposi- 
tion, but  he  shall  not  have  power  to  decide 
on  the  competency,  materiality,  or  rele- 
vancy of  tbe  questions;  and  the  court  shall 
have  power  to  deal  with  the  costs  of  incom- 
petent, ini  material,  or  irrelevant  deposi- 
tions, or  parts  of  them,  as  may  be  just. 

In  ciuse  of  refusal  of  witnesses  to  attend, 
to  l>e  sworn,  or  to  answer  any  question  put 
by  the  examiner,  or  by  counsel  or  solicitor, 
the  same  pmctice  shall  be  adopted  as  is 
now  practiced  with  respect  to  witnesses  to 
l)(»  produced  on  examination  before  an  ex- 
aminer of  said  court  on  written  interroga- 
tories. 

Notice  shall  be  given  by  the  respective 
counsel  or  solicitors  to  the  opposite  counsel 
or  solicitors,  or  parties,  of  the  time  and 
place  of  the  examination,  for  such  reason- 
able time  as  the  examiner  may  fix  by  order 
in  each  cause. 

When  the  examination  of  witnesses  before 
the  •xaminer  is  concluded,  the  original  dep- 
ositions, authenticated  by  the  signature  of 
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the  examiner,  shall  be  transmitted  by  him 
to  the  clerk  of  the  court,  t#  be  there  filed 
of  record,  in  the  same  mode  as  prescribed 
in  section  865  of  the  Revised  Statutes. 

Testimony  may  be  taken  on  commission 
in  the  usual  way,  by  written  interrogatories 
and  cross-interrogatories,  on  motion  to  the 
court  in  term  time,  or  to  a  judge  in  vaca- 
tion, for  special  reasons,  satisfactory  to  the 
court  or  judge. 

Where  the  evidence  to  be  adduced  in  a 
cause  is  to  be  taken  orally,  as  before  pro- 
vided, the  court  may,  on  motion  of  either 
party,  assign  a  time  within  which  the  com- 
plainant shall  take  his  evidence  in  support 
of  the  bill,  and  a  time  thereafter  within 
which  the  defendant  shall  take  his  evidence 
in  defense,  and  a  time  thereafter  within 
which  the  complainant  shall  take  his  evi- 
dence in  reply ;  and  no  further  evidence 
shall  be  taken  in  the  cause,  unless  by  agree- 
ment of  the  parties,  or  by  leave  of  court 
first  obtained,  on  motion  for  cause  shown. 

The  expense  of  the  taking  down  of  depo- 
sitions by  a  stenographer  and  of  putting 
them  into  typewriting  or  other  writing  shall 
be  paid  in  the  first  instance  by  the  party 
calling  the  witness,  and  shall  be  imposed 
by  the  court,  as  part  of  the  costs,  upon 
such  party  as  the  court  shall  adjudge  should 
ultimately  bear  them. 

Promulgated  May  2,  1892. 

Supreme  Court  of  the  United  States. 

The  Northern  Pacific  Railroad  Company, 
plaintiff  in  error,  v.  Dominick  Amato. 

In  error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit. 

Decided  April  11, 1892.    [Abstract. J 

Mr.  Justice  Blatchford  delivered  the 
opinion  of  the  Court : 

Suit  for  damages  on  account  of  the  loss  of 
a  leg  by  means  of  being  run  over  by  the  de 
fondant's  engine.  Judgment  for  plaintiff 
below  $4,059.76;  affirmed  by  the  Court  of 
Appeals,  and  brought  here  on  writ  of  error. 
Plaintiff  moves  to  dismiss  the  writ  of  error 
and  affirm  the  judgment. 

Heldy  that  thiscourt  has  jurisdiction  under 
Act  of  March  3,  1891,  26  Stat.,  826. 

That  the  judgment  of  the  Circuit  Court  of 
Appeals  must  be  affirmed  under  clause  5, 
rule  6,  of  this  court. 

That  the  question  of  the  plaintiff's  negli- 
gence was  one  of  fact,  and  was  plainly  sub- 
mitted to  the  jury. 


That  it  was  a  question  for  the  jury  to  de- 
termine, whether  or  not  it  was  negligence 
on  the  part  of  the  plaintiff  not  to  keep  a 
lookout  for  a  coming  engine,  in  view  of  the 
assurance  from  the  boss  that  there  was  none 
to  come. 

Jndgvieivl  affirmed. 


Book  Review. 

Contractual  Limitations,  including 
Trade  Strikes  and  Conspiracies,  and  Corpor- 
ate Trusts  and  Combinations.  By  Charles 
A.  Ray,  L.  L.  D.,  of  the  New  York  bar, 
ex  Chief  Justice  of  the  Supreme  Court  of 
Indiana.  Rochester,  N.  Y.:  The  Lawyers' 
Co  operative  Publishing  Co.,  1892. 

We  extract  the  following  from  the  Pi*e- 
face:  **  Whatever  contract  conflicts  with 
the  moral  sentiment  of  the  times,  or  contra- 
venes any  established  existing  interest  of 
society,  social,  commercial,  or  political,  is 
void,  as  against  public  policy.  By  this  test 
must  all  Contracts,  Trade  Agreements  and 
Strikes,  and  all  Corporate  or  Partnership 
Trusts  and  Combinations  be  judged.  It  is 
the  purpose  of  this  work  to  bring  them  all 
to  this  judgment." 

The  book  contains  514  pages,  including 
a  table  of  contents,  table  of  cases,  appendix, 
and  index ;  and  the  foot-note  citations  are 
quite  full. 

Judge  Ray  has  gathered  about  all  the  law 
that  is  to  be  found  relating  to  the  various 
branches  of  his  new  work,  and  arranged 
the  same  in  convenient  form.  We  bespeak 
for  this  excellent  work  the  libenil  patronage 
which  it  deserves. 


FACETLffi. — A  good  story  is  gotten  off  on  the 
legal  profession,  which  runs  about  as  follows: 

In  a  certain  community  a  lawyer  died  who 
was  a  most  popular  and  worthy  man;  and 
among  other  virtues  inscribed  upon  his  tomb- 
stone was  this:  **A  lawyer  and  an  honest  man." 

Some  years  afterward  a  Farmer's  Alliance  con- 
vention was  held  in  the  town;  and  one  of  the 
delegates,  being  of  a  sentimental  turn,  visited 
the  "silent  city."  and  in  rambling  among  the 
tombs  was  struck  with  the  inscription:  "A  law- 
yer and  an  honest  man." 

He  was  lost  in  thought,  and  when  run  upon 
by  a  fellow  hayseed,  who,  noticing  his  abstrac- 
tion, asked  if  he  haa  found  the  grave  of  a  dear 
friend  or  relative,  said:  "No.  but  I  am  wonder- 
ing why  they  came  to  bury  tiiese  two  fellows  in 
the  same  grave."— Green  Bag, 


Digitized  by 


Google 


Vol.  XX 


THE  WASHINGTON  LAW  REPORTER. 


311 


Sapreme  Court  of  the  District  of  Colombia, 
In  General  Tebh. 

OTIS   P.    PBBSBBBY  and  FRANK  M. 
GBEEN 

V. 
EPPIB  H.  KLINE. 


1.  The  bill  seems  to  proceed  apon  an  erroneous  assumption 

of  law.  that  the  defendant,  by  virtue  of  her  contract  of 
sale  of  the  land,  was  under  a  legal  obligation  to  correct 
any  defects  in  her  title,  and  that  they  had  a  right  to 
claim  damages  fh>m  her  for  not  doing  so.  We  do  not 
understand  that  to  be  the  elTect  of  a  sale  at  common 
law.      . 

2.  In  the  ordinary  sale  of  land  there  is  no  suoh  thing  as  an 

impUed  covenant  of  warranty,  so  that  if  the  title  proves 
defective  the  purchaser  can  recover  damages  as  for  a 
breach  of  warranty. 
S.  There  is  an  implied  condition  in  such  sale  that  the  title 
shall  be  good ;  otherwise,  the  buyer  may  simply  decline 
to  take  the  land,  and  may  recover  his  deposit  if  he  has 
made  one ;  and  that  is  the  whole  consequence  of  the 
defect  in  the  title. 

4.  When  the  complainanta  wrote  to  the  defendant's  agent, 

saying,  "We  demand  the  deposit,  and  toe  wiil  not 
eomp^  with  the  termB  of  the  oontraot,^*  they  thereby 
abandoned  the  sale,  the  sale  ceased  to  exist,  the  land 
remained  the  property  of  Mrs.  Kline,  and  the  complain- 
ants could  only  demand  the  deposit  of  |5,000,  protrtded 
they  had  «  right  to  abandon  the  sale. 

5.  The  complainantA  could  not  say,  because  they  fttiled  to 

recover  their  deposit  money,  or  because  she  refiised, 
rightly  or  wrongly,  to  pay  back  to  them  their  deposit 
money,  that  they  would  revive  the  contract  to  which 
they  had  put  an  end. 

6.  The  complainants  brought  their  suit  to  recover  the  de- 

posit money  on  the  ground  that  the  title  was  defective, 
thereby  repudiating  the  contract,  and  while  th<it  suit  is 
pending,  and  it  is  still  pending,  they  bring  this  suit  for 
the  specific  performance  of  the  contract.  The  two  reme- 
dies are  absolutely  inconsistent. 

7.  It  is  true  that  one  party  cannot  rescind  the  contract  with- 

out the  consent  of  the  other,  but  that  rule  is  for  the 
benefit  of  the  injured  partar  and  not  of  the  other. 

8.  The  only  proper  oflTer  of  performance  by  the  complain- 

ants would  be  an  uuconditional  offer  to  take  Uie  properly 
and  pay  the  money.  The  complainants  have  not  made 
such  an  offer. 

9.  The  claim  of  the  complainants  for  the  return  of  the 

$5,000  deposit  alone  is  no  ground  for  the  interference 
of  a  court  of  equity. 

In  Equity.    No.  12,160.    Decided  April  26, 1892. 
The  Chief  Justicb.  Justices  Cox  and  Jambs  sitting. 

Messrs.  H.  H.  Wells  and  Shejxa- 
J5ARGER  &  Wilson  for  complainants. 

Mr.  W.  F.  Mattingly  for  defendants. 

Mr.  Justice  Cox  delivered  the  opinion  of 
the  Court: 

I  am  requested  to  deliver  the  opinion  of 
the  court  in  the  case  of  Presbrey  &  Green 
against  Effie  H.  Kline,  whose  maiden  name 
was  Ober.  On  the  first  of  April,  1887,  the 
defendant,  by  her  agent,  one  Mrs.  Baker, 


agreed  to  selfto  the  complainants  a  tract  of 
land  known  as  Cliffbourne,  for  the  price  of 
$110,000.  The  evidence  of  the  agreement 
was  contained  in  a  receipt  signed  by  Mrs. 
Baker,  a  receipt  for  $5,000  as  a  deposit  on 
account  of  this  purchase,  the  further  sum  of 
$10,000  to  be  paid  within  30  days,  on  de» 
livery  of  a  good  and  sufficient  deed,  wit^h 
perfect  title,  satisfactory  to  the  Real  Estate 
Title  Insurance  Company,  to  suoh  person 
or  persons  as  said  Presbrey  &  Green  shall 
designate;  and  the  receipt  then  goes  on  to 
name  the  different  installments  to  be  paid, 
and  further  describes  the  application  to  be 
made  of  each  payment,  partly  to  the  amount 
due  the  defendant  and  partly  to  a  prior  in- 
cumbrance of  $40,000.  It  also  provides  that 
if  the  title  cannot  be  made  to  a  certain 
fraction  of  an  acre,^ there  shall  be  an  allow- 
ance made  for  the  same,  to  be  deducted  from 
the  purchase  money.  The  concluding  clause 
of  this  paper  is,  that  if  the  Real  Estate  Title 
Insurance  Company  of  the  District  of  Col- ' 
umbia  shall  report  the  title  impei'fect,  the 
$5,000  shall  be  returned  to  the  said  Presbrey 
&  Green,  otherwise  to  be  forfeited  if  the 
terms  of  sale  are  not  complied  with. 

On  the  30th  of  November,  1889,  Presbrey 
&  Green  filed  their  bill  for  the  specific 
performance  of  this  contract,  and  they  allege 
that  the  complainants  have  been  at  all  times 
ready  and  willing  to  perform  all  the  con- 
ditions of  said  contract  which  were  to  be 
performed  by  them,  and  to  take  said  prop- 
erty and  pay  the  agreed  i)rice  therefor, 
according  to  the  true  intent  and  purpose  of 
said  agreement,  but  the  defendant  will  not 
perform  her  part  of  the  contract,  but  has 
refused  and  still  refuses  to  deed  the  property 
to  the  complainants  or  either  of  them,  or  to 
perfect  the  title  thereto,  or  remove  the  im- 
perfection in  the  title.  It  then  goes  on  to 
allege  that  the  defendant  would  not  procure 
a  j5erfect  title  to  the  said  premises,  and  fur- 
ther shows  that  the  title  was  examined  by 
the  Real  Estate  Title  (Jompany,  and  men- 
tions about  a  dozen  supposed  defects  in 
the  title,  which  remain  to  be  cured,  and 
alleges  that  by  rejison  of  these  things  the 
defendant  has  not  fulfilled  her  agreement, 
whereby  the  complainants  have  been  unable 
to  secure  or  obtain  a  good  and  valid  title  to 
the  said  estate  known  as  Cliflf  bourne,  which 
is  of  great  value,  to  wit :  of  the  value  of 
$250,000,  as  hereinbefore  stated,  and  have 
thereby  suffered  great  and  irreparable  in- 
jury. 

And  they  further  say,  that  the  said  sum 
of  $5,000  has  not  been  returned  to  them,  but 
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they  have  been  unjustly  kept  out  of  the 
same  and  deprived  of  the  use  of  the  same 
wrongfiilly,  and  which  sum  and  interest 
thereon  is  a  charge  and  lien  upon  the  said 
premises  known  as  Cliffbourne. 
<  They  then  pray  that  the  agreement  en- 
tered into  be  specifically  performed  by  the 
defendant,  and  that  said  defendant  be  de- 
creed to  convey  by  good  and  sufficient  deed  a 
good  and  valid  tiUe^  free  and  discharged  of  aU 
taxeSj  liens,  and  encumbrances  to  said  tUlCj  ex- 
cepting the  trust  of  $40,000,  a^d  that  she  shall 
be  required  to  pay  the  cost  and  charges  in- 
curred by  the  complainants;  and  they  then 
-ask  as  an  alternative  relief,  if  she  cannot 
make  a  good  title,  that  she  be  required  to 
retf^rn  to  them  the  sum  of  $5,000  deposited, 
and  as  a  further  alternative  relief,  damages 
for  the  non-performan(!;B  of  her  contract. 

The  defendant,  in  her  answer,  admits  that 
Mrs.  May  Cole  Baker  signed  the  memoran- 
dum set  out  in  the  complainants'  bill. 

She  denies  that  she  undertook  to  make  a 
perfect  title  and  denies  that  the  title  is  im- 
perfect, except  as  to  the  fraction  of  an  acre, 
and  goes  on  to  say  that  the  complainants 
undertook  to  have  the  title  examined,  and 
that  they  purposely  neglected  to  have  it  re- 
ported upon,  and  formally  refused  to  carry 
out  the  allied  contract,  abandoned  all 
,  rights  thereunder,  surrendered  possession  of 
said  property,  and  demanded  the  return  of 
said  $5,000. 

She  says  that,  pending  this  examination 
of  title,  the  complainants  placed  said  prop- 
erty in  the  hands  of  said  Fitch,  Fox  & 
Brown  for  sale,  and  she  believes  and  avers 
that,  being  without  means  to  pay  said 
$10,000  in  cash,  due  July  1,  1887,  and  to 
meet  the  first  note  for  $10,000,  which  if 
given  would  become  due  on  December  1, 
1887,  together  with  interest  for  six  months 
on  $95,000,  they  expected  that  said  real  es- 
tate agents  would  make  .a  sufficient  number 
of  sales  of  lots  to  warrant  their  entering 
upon  the  completion  of  said  alleged  contract 
of  purchase,  and  to  that  end  delayed  report 
upon  title  to  said  property  until,  finding 
that  the  anticipated  sales  were  not  made 
and  they  would  ba  unable  to  make  said  cash 
payment,  they  concluded  to  abandon  their 
enterprise,  procured  a  report  of  alleged  im- 
perfections in  said  title  from  an  employe  of 
said  title  company,  surrendered  possession, 
and,  as  above  stated,  demanded  a  return  of 
said  $5,000,  and  she  says  she  has  since  ar- 
ranged to  sell  to  other  parties. 

She  denies  that  complainants  have,  ever 
since  the  execution  of  said  alleged  agree- 


ment, been  ready,  willing  and  prepared  at 
all  times  to  complete  and  purchase  on  their 
part,  and  she  denies  the  right  of  the  com- 
plainants, after  abandoning  said  alleged 
contract  and  waiting  two  years,  until  said 

Property  has  greatly  enhanced  in  value,  to 
emaud  in  a  court  of  equity  that  she  should 
be  now  required  to  convey  said  proi)eH.y 
and  specifically  perform  said  contract. 

Then  she  sets  out  the  correspondence  be- 
tween herself  and  the  complainants,  and 
alleges  that  they  never  procured  a  report 
that  the  title  was  imperfect  from  the  Title 
Company. 

Before  examining  the  evidence,  I  would 
remark,that  the  bill  seems  to  proceed  upon 
one  erroneous  assumption  of  law,  and  that 
is,  that  the  defendant,  by  virtue  of  this  con- 
tract, was  under  alegal  obligation  to  correct 
any  defects  in  her  title,  and  that  thecomplain- 
ants  had  a  right  to  clai  m  damages  from  bet  for 
not  doing  so.  We  do  not  understand  that  to 
be  the  eroct  of  a  sale  at  com  men  law.  I  n  the 
ordinary  sale  of  land,  there  is  no  such  thing 
as  an  implied  covenant  of  warranty,  so  that 
if  the  title  proves  defective  the  purchaser 
can  recover  damages  as  for  a  breach  of  war- 
ranty. There  is,  it  is  true,  an  implied  con- 
dition in  such  sale,  that  the  title  shall  be 
good ;  otherwise,  the  buyer  may  simply  de- 
cline  to  take  it  and  may  recover  his  deposit 
if  he  has  made  one;  and- that  is  the  whole 
consequence  of  the  defect  in  the  title.  So 
that  all  the  allegations  in  the  bill  as  ground 
for  a  claim  for  damage,  for  not  perfecting 
the  title,  may  be  eliminated  from  the  case. 
Proceeding  to  the  evidence:  According  to 
local  usage,  the  complainants  employed  the 
Real  Estate  Title  Insurance  Company  to  in- 
vestigate the  title,  as  it  is  the  right  of  the 
purchaser  to  always  have  that  done  by  his 
own  counsel,  and  Mr.  Hidout,  who  was  the 
vice-president  of  that  company,  at  that  time, 
proceeded  to  examine  that  property.  He 
discovered  various  imperfections  in  the  title 
and  brought  them  to  the  notice  of  the  defend- 
ant's attorney;  and  the  latter,  in  turn,  em- 
ployed the  Title  Company  to  cure  the  sup- 
posed defects.  By  the  middle  of  December, 
most  of  the  apparent  defects  were  corrected 
by  deeds  which  remained  in  the  possession 
of  the  Title  Company,  and  in  the  month  of 
March  following,  all  these  supposed  defecis 
were  coiTCCted  by  the  deeds  that  were  in  the 
hands  of  the  Title  Company,  and  ready  to 
be  recorded  at  any  moment.  But  on  the 
15th  of  December,  1887,  Presbrey  &  Green 
addressed  this  letter  to  to  Mrs.  Baker  as  the 
agent  of  the  owner : 
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'^Mrs.  May  Oole  Bakbb. 

''Agent  of  Bffle  H.  Ober. 
*' Madame:  In  the  matter  of  the  oontraot 
with  you  under  date  of  June  lat,  1887,  with 
reference  to  the  sale  to  ns  of  the  tract  of 
land  known  as  '  Cliffbonme '  we  her^  notify 
you  that  we  demand  the  retumofour  deposit  of 
fhoe  thousand  dollars,  and  that  toe  toill  not  com- 
ply with  the  terms  of  that  contra£tj  the  same 
having  been  annnlfed  by  the  foilnre  on  yonr 
part  to  perform  the  conditions  stipulated 
therein. 

' '  (Signed)        Pbbbbbet  &  Obeen.  ' ' 

Then  on  the  24th  of  the  same  month  an- 
other letter  was  addressed  from  th«  same  to 
the  same,  as  follows : 

<'On  the  16th  instant  we  addressed  and 
delivered  to  you  a  notice  of  our  demand  for 
a  return  of  the  five  thousand  dollars  de- 
posited with  you  for  the  sale  to  us  of  the 
tract  of  land  known  as  'Cliff burn'  which 
contract  provided  for  the  performance  on 
your  part  of  certain  conditions  which*  you 
did  not  perform.  We  have  no  reply  firom 
you  to  that  notice,  and  we  now  call  your 
attention  to  it,  and  demand  that  yon  will  at 
once  return  to  us  the  said  deposit,  other- 
wise we  shall  institute  proceedings  to  re- 
cover the  same.. 

''Tour  immediate  attention  is  called  to 
this  matter. 

"  (Signed)       Presbret  &  Green/' 

Then  on  the  11th  of  February,  1888, 
another  letter  was  addressed  to  Mrs.  Baker 
as  the  agent  of  the  owner,  as  follows  : 

"Mrs.  May  Cole  Baker, 

''Agent  of  Miss  Effle  EL  Ober: 

"Wehave  to  call  your  attention  to  our 
notice  of  December  15,  1887,  in  which  we 
demanded  the  return  to  us  of  the  deposit 
under  contract  of  June  1st,  1887,  and  to  say 
that  we  cannot  any  longer  allow  you  to  de- 
lay compliance  with  that  demand  without 
taking  legal  steps  in  the  matter.  Will  you 
please  notify  us  at  once  what  time  we  will 
hear  from  you. 

(Signed)       Presbrey  &  Green." 

Then  on  the  15th  of  March,  1888,  another 
letter  was  received  by  Mrs.  Baker,  from 
Mr.  Otis  P.  Presbrey  for  Presbrey  &  Green, 
as  follows : 

"Mrs.  May  Cole  Baker: 

"As  per  agreement  I  send  you  theoertifl- 
pate  in  relation  to  defects  in  title  to  Gliff- 


bum  as  of  date  of  the  16th  when  we  gave 
you  notice  to  refund  five  thousand  dollars 
deposited. 

"Ons  F.  Presbrey, 

"For  Presbrey  &  Oreen.^^ 

Now  it  is  necessary  to  explain  what  the 
evidence  shows  as  to  the  certificate  men- 
tioned in  this  letter  of  March  15.  The 
report  upon  this  title  was  prepared  and 
issued  from  the  office  of  the  Title  Company 
in  March,  1888,  and  that  report  set  out  the 
conveyances  of  record,  as  of  the  15th  day  of 
December^  1887,  and  appended  to  it  and 
constituting  the  last  two  pages  of  it  was  a 
list  of  the  supposed  defects  in  the  title 
made  out  by  Mr.  Bidout.  The  paper  sent 
by  Presbrey  to  Mrs.  Baker  was  simply  the 
last  two  pages  of  this  report,  being  Mr. 
Bidout'smemorandum  of  these  defects*  It 
did  not  purx>ort  to  give  the  position  of  the 
title  at  that  time.  It  was  nothing  but  the 
memorandum  of  the  defects  in  the  title,  as 
of  December  15,  1887,  all  of  which  had,  in 
the  meanwhile,  been  cured  by  those  deeds 
in  the  possession  of  the  Titie  Company. 
That  letter  Mrs.  Baker  replies  to  as  fouows: 

"March  16,  1888. 
**Mr.  Ons  F.  Presbrey, 

Dear  Sir  :  Yours  of  the  15th  instant  is 
received  enclosing  copy  of  certificate  as  to 
alleged  defects  in  title  to  Cliff  bum,  signed 
John  Bidout,  under  date  of  Pecember  15, 
1887.  The  contract,  I  believe,  odled  for  a 
report  of  the  Beal  Estate  and  Ins.  Com- 
pany, and  from  facts  within  my  knouH- 
edge  it  cannot  make  any  such  report  as  that  in 
the  copy  you  endosed.^^ 

The  explanation  of  this  statement  of  Mrs. 
Baker's  that  the  Title  Company  **  cannot 
make  any  such  rex>ort  as  that  in  the  copy 
you  enclosed,"  grows  out  of  the  fact  that 
from  her  knowledge  all  of  those  defects  had 
been  cured,  and  tiierefore  she  states  that 
"from  facts  within  her  knowledge  it  (the  Title 
Company)  cannot  make  any  such  report'' 

On  the  15th  Of  March,  1888,  by  Mr.  B. 
F.  Leighton,  the  attorney  for  Presbrey  & 
Oreen,  wrote  Mrs.  Baker  as  follows : 

'^  Messrs.  Presbrey  and  Oreen  have  placed 
in  my  hands  the  receipt  for  $5,000  given 
and  signed  by  you  as  the  duly  authorized 
agent  of  Effie  H.  Ober,  bearing  date  June 
lit,  1887,  being  a  dex>osit  on  account  of  the 
purchase  of  Cliffbonme,  situate  in  the 
county  of  Washington,  District  of  Colum- 
bia, and  containing  the  memoranda  of  an 
agreement  made  by  you  on  behalf  of  tl^e 
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said  Effie  H.  Ober  for  the  sale  of  the  said 
tract  of  land. 

'*One  of  the  stipulations  of  the  contract 
was  that  the  title  to  said  real  estate  was  to 
be  perfect  and  satisfactory  to  the  Title  In- 
surance Company  of  said  District,  with  the 
provision  that  if  the  said  Title  Insurance 
Company  should  report  the  title  to  be  bad, 
that  then  the  said  sum  of  $5,000  deposited 
on  account  of  said  purchase  aforesaid  should 
be  returned  to  them. 

**The  report  of  said  company  on  said 
title  is  before  me  and  shows  serious  defects 
therein,  and  the  said  sum  of  $5,000  is  there- 
fore, by  the  terms  of  said  contract  to  be  re- 
turned to  said  Presbrey  and  Green,  and  I 
hereby,  on  their  behalf,  make  demand  for 
the  same  of  you  as  the  agent  of  the  said  EflBe 
H.  Ober.  Hoping  to  hear  from  you  without 
delay,  I  remain." 

This  letter  Mrs.  Baker  replied  to  on  the 
19th  of  March,  1888,  four  days  afterwards, 
as  follows ; 

**  Yours  of  the  15th  instant  is  rec'd  rela- 
tive to  Clififbourne.  I  would  like  to  see 
the  report  of  the  Real  Estate  Title  Ins.  Com- 
pany, to  which  you  refer,  as  I  was  not  aware 
it  had  reported. 

**May  Coj.e  Baker. '^ 

Mrs.  Baker  testifies  that  no  further  com- 
munication passed  between  the  parties,  but 
the  answer  to  her  application  to  see  the  re- 
port of  the  Title  Company  was  a  suit  brought 
by  the  complainants  for  the  recovery  of  the 
$5,000,  and  nothing  else  passed  between 
the  parties  until  November  30, 1889,  twenty 
months  afterwards,  when  this  bill  was  filed. 
Meanwhile  the  defendant,  through  her  agent, 
employed  the  Real  Estate  Title  Company  to 
examine  the  title  on  her  own  account, — I 
presume  with  reference  to  the  new  sale 
alleged  in  her  answer.  The  company  re- 
ported the  title  to  be  good,  as  it  stood 
twenty  months  before,  in  March,  1888,  the 
several  deeds,  which  had  been  obtained  and 
which  were  in  the  possession  of  the  Title 
Company  having  been  recorded  in  the  office 
of  the  Recorder  of  Deeds. 

Now,  one  of  the  contentions  on  the  part 
of  the  complainants  seems  to  be,  that  inas- 
much as  the  defendant  failed  to  pay  back 
the  $5,000  deposit,  the  complainants  had  a 
right  to  fall  back  upon  the  contract  of  sale, 
and  insist  upon  its  specific  performance. 

The  case  of  Barry  v.  Coombe,  1st  Peters, 
640,  was  relied  on  in  this  connection. 

In  that  case,  it  appeared  that  Barry  was 
indebted  to  Coombe  to  the  amount  of  over 


$9,000,  and  Coombe  agreed  to  purchase 
certain  real  estate  from  Barry  at  about 
$7,500  and  cl*edit  it  on  his  account  An 
account  was  stated  between  the  parties, 
in  whicii  this  credit  was  given.  But  Bany 
failed  to  convey,  and  Coombe  wrote  to  him, 
saying : 

^*  It  is  now  time  that  I  should  have  your 
final  answer,  whether  you  will  execute  the 
contract  made  between  us,  for  the  convey- 
ance of  your  moiety  of  the  house,  &c.  *  *  * 
I  must  notify  you,  that  if  you  persist  in 
refusing  to  comply  with  the  terms  of  your 
contract,  *  *  *  I  shall  hold  you  account- 
able in  money,  for  the  whole  balance  due 
me  according  to  our  settlement,  and  shall 
merely  hold  the  house,  &c.,  which  you  were 
to  have  conveyed  to  me,  as  collateral  se- 
curity for  the  entire  balance  ascertained  by 
that  settlement,  &c.'' 

Coombe  having  filed  a  bill  for  a  specific 
performance  of  the  contract  of  sale,  Barry 
claimed  that  the  above  letter  was  an  aban- 
donment of  that  contract  and  that  Coombe 
thereby  signified  his  intention  to  fall  back 
on  his  original  claim  of  indebtedness. 

The  Supreme  Court  said  : 

*' Nothing  but  the  equivocal  conduct  of 
Barry,  on  the  receipt  of  that  letter,  *  *  * 
deprives  him  of  the  benefit  of  this  defence. 
To  have  availed  himself  of  it,  he  should 
have  adopted  the  alternative  offered  him  ; 
and  as  the  only  unequivocal  proof  of  it, 
should  have  tendered  to  Coombe  the  amount 
justly  due  him,  after  extracting  that  item 
from  the  account.  This  he  did  not  do,  and 
it  was  too  late,  after  the  bill  filed,  to  claim 
the  benefit  of  a  right  thus  gone  by,  at  least 
without  [)aying  unto  Coombe  the  amount 
which  would  have  been  due  to  Coombe  upon 
a  mutual  relinquishment  of  the  bargain.'^ 

If,  in  this  case,  these  complainants  had 
said  to  the  defendant,  *' either  convey  that 
land  to  us  or  pay  back  that  $5,000,"  and 
she  had  remained  silent,  then  the  court 
might  well  say  that  the  complainants  might 
withdraw  that  offer,  and  still  assert  title  to 
the  land.  But  this  wjis  not  so.  Nothing 
could  be  stronger  than  their  language.  They 
did  not  say  **Give  us  the  land  or  our 
money,''  but  they  said  **We  demand  the 
deposit,  and  we  will  not  comply  with  the  terms 
of  the  contract  J  ^  It  was  an  abandonment  of 
the  sale.  Now,  either  they  had  a  right  to 
do  that,  on  account  of  the  condition  of  the 
title,  or  they  had  not.  Let  us  assume,  in 
the  first  place,  that  they  had  the  right, 
what  was  it  necessary  for  them  to  do  in 
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order  to  abandon  or  rescind  the  salet  Noth- 
ing was  necessary  but  to  declare  so,  and 
certainly  they  have  done  that  as  eflFectually 
as  any  language  could  do  it.  Nothing  was 
necessary  on  the  defendant's  part.  They 
did  abandon  or  rescind  the  sale,  and  what 
was  the  eflFect  of  that,  assuming  now  that  it 
was  a  legal  step  on  their  part!  The  eflFect 
was  that  the  sale  ceased  to  exist.  The  land 
remained  the  property  of  Mrs.  Kline,  and 
they  had  only  a  demand  for  the  return  of 
the  $5,000.  The  contract  could  not  be  re- 
suscitated by  one  of  the  parties  without  the 
consent  of  the  other.  The  complainants 
could  not  say,  because  they  failed  to  recover 
their  money,  or  because  she  refused,  rightly 
or  wrongly,  to  pay  back  to  them  their 
money,  that  they  would  revive  the  cx)ntract, 
which  was  put  an  end  to.  It  is  perfectly 
plain,  therefore,  that  the  acts  of  the  com- 
plainants, if  they  had  a  right  to  withdraw 
from  the  sale,  had  effectually  destroyed 
and  put  an  end  to  the  contract  of  sale.  The 
plain  common  sense  of  this  matter  is  ex- 
pressed in  one  of  the  cases  cited  in  argu 
ment,  the  case  of  Herri ngton  v.  Hubbard, 
33  Amer.  Dec,  437,  where,  after  the  sale 
was  made  in  this  way,  the  purchaser  sued 
for  the  recovery  of  the  deposit  money,  and 
afterwards  filed  a  bill  for  a  specific  perform- 
ance. Meanwhile,  the  owner  had  sold  to 
another  person. 

The  court  said:  *'He  (Hubbard)  first  in- 
stitutes his  action  of  covenant  to  recover 
damages  for  the  non- performance  by  Her- 
rington  of  his  portion  of  the  agreement, 
and  afterwards  brings  his  action  to  recover 
back  the  consideration  paid.  We  think 
this  is  suflQcient  evidence  of  his  determina- 
tion to  treat  the  contract  as  rescinded,  and 
that  it  is  equivalent  to  an  express  disaffirmance 
of  ity  which  must  be  the  legal  intendment  of 
his  act;  for  he  certainly  could  not  recover 
back  the  consideration  money  paid,  but  on 
the  ground  of  a  disafifirmance.  Herrington 
then  had  a  right  so  to  consider  it,  and  was 
at  liberty  to  treat  and  enter  into  a  contract 
with  Wright  for  a  sale  of  the  lands  to  him. 
*  *  *  The  doctrine  of  concurrent  reme- 
dies is  not  disputed,  but  he  surely  could 
not  proceed  to  recover  back,  in  an  action  at 
law,  the  consideration  money  paid,  which 
must  be  based  on  an  actual  or  constructive 
disaffirmance  of  the  contract:  and  also  ob- 
tain a  decree  for  the  specific  execution  of  a 
contract  pronounced  by  a  judgment  at  law 
disaffirmed." 

Now,  that  is  exactly  what  was  done  in  the 
present  case,.  The  complainants  brought 


their  suit  for  the  deposit  money  on  the 
ground  that  the  title  was  defective,  thereby 
repudiating  the  contract,  and  while  that 
suit  is  pending,  and  it  is  still  pending,  they 
bring  this  suit  for  the  specific  performance 
of  the  conti'act.  The  two  remedies  are  ab- 
solutely inconsistent. 

Now,  then,  suppose,  on  the  other  hand, 
that  the  complainants  were  not  justified  in 
refusing  to  complete  this  contract  of  pur- 
chase on  the  ground  of  the  imperfections  of 
the  title.  Even  here  it  is  argued  ingeni-  ' 
ously  that  the  complainants  have  a  right  to 
to  the  relief  sought. 

The  argument  seems  to  fail  in  not  dis- 
criminating between  the  rights  of  a  party 
in  fault  and  of  a  party  not  in  fault.  It 
seems  to  be  this :  one  party  cannot  put  an 
•nd  to  a  contract  without  the  consent  of  the 
other.  Although  these  complainants  noti- 
fied Mrs.  Kline  that  they  would  not  perform 
the  contract,  she  did  not  consent  to  release 
them  and  the  contract  remained  in  force, 
and  the  contract  not  being  at  an  end,  they 
had  still  a  right  to  change  their  minds  and 
claim  its  specific  execution. 

On  page  10  of  the  brief,  it  is  said,  *'the 
acceptance  of  one  party  is,  however,  as 
essential  and  indispensable  to  the  rescission 
of  the  contract  as  the  absolute  refusal  of  the 
other  to  perform,  and  no  abandonment  re- 
sults until  there  has  been  a  clear  and  unam- 
biguous acceptance  by  that  other  party.'' 
They  recite  also,  Frey  on  Specific  Perform- 
ance, **  Where  one  party  to  a  contract  abso- 
lutely refuses  to  perform  his  part  of  the 
contract,  either  before  or  after  the  hour  for 
performing  has  arrived,  the  other  party  may 
accept  that  refusal,  and  thereupon  rescind 
the  contract.''  Now  it  is  true  that  one 
party  cannot  rescind  the  contract  without 
the  consent  of  the  other,  but  that  rule  is  for 
the  benefit  of  the  injured  party  and  not  of 
the  other.  Would  it  not  be  absurd  for  a 
party  to  come  into  a  court  of  equity  and 
say,  ''It  is  true  that  I  did  not  perform  my 
contract,  and  absolutely  refused  to  do  it, 
but  now  I  have  changed  my  mind.  I  find 
it  now  for-  my  benefit  to  enforce  the  con- 
tract."! I  say  that  would  seem  to  be  absurd . 
It  is  elementary  law  that  a  party  must 
show  that  he  has  always  been  ready  and  will- 
ing to  perform  his  part  of  the  contract  and 
has  made  demand  upon  the  other  party  to 
perform.  What  are  the  facts  in  this  case  t 
The  defects  were  cured  in  March,  1887,  and 
all  the  deeds  curing  those  alleged  defects 
were  procured  and  delivered  to  Mr.  Ridout, 
except  one  or  two  and  they  were  to  be  pro- 
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cured  in  a  few  days,  of  which  Mrs.  Baker 
testifies  that  she  notified  Mr.  Ridout  before 
the  notice  of  this  suit  was  brought  to  her. 
The  Title  Company  was  the  agent  of  the 
complainants  up  to  the  time,  at  least,  of 
theii:  report  upon  the  title  in  March,  1888, 
and  they  had  notice,  and  that  was  notice  to 
their  principals,  the  complainants.  They 
had  constructive  notice,  and  we  are  also 
satisfied  that  they  had  actual  notice,  at 
that  time,  that  the  supposed  defects  in  this 
title  had  been  cured  or  would  speedily  be 
cured.  That  was  the  time  when  the  com- 
plainants were  bound  to  tender  their  per- 
formance. Four,  I  think,  of  the  instal- 
ments of  purchase  money  were  overdue  at 
that  time,  but,  as  we  have  already  seen,  not 
only  they  did  not  tender  performance,  but 
they  absolutely  refused  to  perform.  No 
other  oommifnications  passed  between  these 
parties  until  the  bill  was  filed.  The  com- 
plainants never  offered  to  perform,  and, 
what  is  more  remarkable,  the  bill  itself 
does  not  do  so  in  any  proper  sense. 

They  offer  to  perform  in  terms  which 
amount  to  nothing  more  than  a  conditional 
offer.  They  say,  *'The  complainants  ask 
that  the  contract  may  be  specifically  per- 
formed by  the  defendant,  the  complainants 
being  willing  and  now  here  offering  to  per- 
form the  same  so  far  as  it  remains  on  their 
part  to  be  performed,  and  that  the  said  de- 
fendant be  decreed  to  convey  by  a  good  and 
sufficient  deed  a  good  and  valid  title  in  fee 
simple  to  all  of  the  said  premises,  free  and  dis- 
charged of  all  taxes,  liens  and  imperfections 
in  said  title^  except  only  the  said  deed  of 
trust  for  $40,000,  which  they  are  will  will- 
ing to  assume,  and  that  the  said  defendant 
be  required  on  her  part  to  cause  the  said 
imperfections  in  said  title  to  be  removed:'' 
which  is  equivalent  to  saying,  **We  offer  to 
pay  the  money  provided  the  court  will  com- 
pel the  defendant  to  perfect  her  title," 
which  the  complainants  have  no  power  to 
insist  upon,  nor  the  court  the  power  to  com- 
pel. The  only  proper  offer  of  performance 
would  be  an  unconditional  offer  to  take  the 
property  and  pay  the  money.  And  where, 
as  in  this  case,  the  complainants  do  not 
seem  to  have  ever  offered  to  perform  their 
part  of  the  contract,  it  would  seem  prepos- 
terous for  them  to  ask  the  powers  of  this 
court  to  be  exercised  to  compel  the  defen- 
dant to  perform. 

The  case  of  Bashier  v.  Gratz,  6  Wheat., 
529,  is  quite  pertinent  here.  One  Brashier 
had  purchased  certain  land  of  Gratz,  but 
had  simply   failed    to   pay  the  purchase 


money,  without  repudiating  his  purchase. 
Gmtz  several  times  offered  to  convey  upon 
receipt  of  the  money  due.  About  two  years 
after  the  last  offer  the  land  suddenly  rose 
in  value  from  the  agreed  price  of  $22.50  to 
$80  per  acre.  Then  Brashier  filed  his  bill 
for  specific  performanae  against  the  heirs  of 
Gratz,  who  had  meanwhile  died. 

The  Supreme  Court  said  :  *'This  then  is 
a  demand  for  a  specific  performance,  after 
a  considerable  lapse  of  time,  made  by  a 
person  who  has  failed  totally  to  perform  his 
part  of  the  contract;  and  it  is  made  after  a 
great  change,  both  in  the  title  and  in  the 
value ^  of  that  which  was  the  subject  of  the 
contract,  and  by  a  person  who  could  not 
have  been  compelled  to  execute  his  part  of 
it,  had  circumstances  taken  an  unfavorable 
direction.  In  such  a  case,  we  are  of  opinion 
that  a  court  of  equity  ought  to  leave  the 
parties  to  their  remedy  at  law." 

Here,  too,  the  application  is  made  after  a 
change  both  in  the  title  and  the  value\  and 
here,  too,  the  contract  could  not  have  been 
enforced  against  the  complainants,  because 
they  had  not  signed  any  written  memoran- 
dum of  it.  But  we  have  the  additional 
circumstance  that  they  had  distinctly  re- 
pudiated the  contract. 

There  are  one  or  two  other  matters  which 
I  omitted  to  notice.  There  was  a  sugges- 
tion that  the  title  was  not  made  good  l)e- 
cause  the  deeds  curing  the  defects  were  not 
placed  on  record  and  the  report  from  the 
Title  Company  was  confined  to  the  title  as 
it  then  appeared  of  record.  Now,  these 
deeds  were  put  in  the  hands  of  the  Title 
Company,  for  the  purpose  of  being  recorded, 
and  could  have  been  recorded  at  any  mo- 
ment. The  refusal  or  omission  of  the  de- 
fendant to  carry  through  this  contract,  was, 
as  I  may  so  express  it,  aggravated  on  the 
part  of  the  complainants,  by  their  getting 
the  certificate  of  the  title  which  was  dated 
80  as  to  present  simply  the  title  of  three 
months  before  and  ignoring  entirely  the 
detKls  which  cured  the  defects,* and  which 
were  then  in  the  hands  of  the  Title 
Company,  the  agent  of  the  complain- 
ants. It  only  shows  a  more  resolute  deter- 
mination on  the  part  of  the  complainants 
not  to  comply  with  the  terms  of  sale.  There 
could  not  be  a  more  emphatic  refusal. 
Whether  they  had  a  right  to  rescind  the 
sale  or  not,  then,  it  seems  plain  that  they 
had  no  right  to  ask  specific  performance  in 
either  case,  and  a  decree  for  specific  per- 
formance, in  their  favor ^  therefore,  is  out 
of  the  question.    There  is  pnly  oneques- 
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tion  remaining.  By  the  terms  of  this  con- 
tract, as  already  shown,  if  the  Real  Estate 
Title  Company  should  report  the  title  as 
imperfect,  the  $5,000  shall  be  returned  to 
said  Presbrey  &  Green,  otherwise  to  be 
forfeited,  if  the  terms  of  the  contract  were 
not  complied  with .  If  the  Real  Estate  Title 
Company  did  make  such  report  as  this  con- 
tract required,  then  these  complainants 
ha^e  a  right  to  have  the  $5,000  returned  to 
them.  If  they  did  not  make  such  a  report, 
then  the  complainants  have  not  any  right 
either  at  law  or  equity  to  have  the  money 
returned  to  them.  A  suit  is  now  pending  to 
determine  that  question,  and  it  is  a  question 
proper  to  be  determined  in  a  court  of  law. 
The  claim  for  the  $5,000  alone  is  no  ground 
for  the  interference  of  a  court  of  equity,  and 
all  that  we  can  do  is  to  leave  the  parties 
where  they  are  now,  and  affirm  the  decree  of 
the  Special  Term,  dismissing  the  biU,  and  leav- 
ing Uie  complainants  to  prosecute  their  action  at 
law.  

Supreme  Court  of  the  United  States. 


[Ab8traot.J 

Freeman  O.  Dodge  and  Ellen  A.  Dodee,  Ap- 
pellants, V.  L.  W.  TuUeye,  Tmstee;  Cornell 
University  et  al. 

Appeal  flrom  the  Oircuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

BiU  in  equity  to  foreclose  for  interest  on  a 
trust  deed  and  on  a  mortgage,  both  covering  the 
same  lands. 

Answer  admits  ezecntion  of  the  papers,  and 
alleges,  among  other  things,  that  |5^  of  the 
$10,000  loan  had  never  been  paid  to  the  defend- 
ants; and  pleaded  usury  generally. 

Decree  in  favor  of  cotnplidnantB  for  ftill  amount 
claimed,  with  $1,000  allowance  for  attorney's 
fees. 

On  appeal  to  this  court,  Held,  That  8}  per 
cent  was  not  unlawfhl  interest  in  Nebraska,  the 
statute  of  that  State  aUowing  10  per  cent,  to  be 
received.  Comp.  Stats,  of  Nebraska,  p.  483,  Ch. 
44LSec.  1. 

That  equity  requires  a  rebate  of  interest  on 
tbe  amount  paid  to  the  borrower,  not  until  June 
8,  whereupon  the  fitoe  of  the  paper's  interest 
commenced  to'run  from  the  Ist  of  the  previous 
Februanr. 

That  the  attorney's  fee  must  be  reduced  to 
1600. 


Stock— As  between  vendor  and  vendee- 
Title  to  divldends.-~A8  between  vendor  and 
vendee,  a  transfer  of  stock  on  the  books  of  the 
company  is  not  essential  to  perfect  an  equitable 
title  in  the  vendee.  Assignment  and  delivery 
of  certificate  passes  title.  The  dividend  belongs 
to  the  person  entitled  to  the  stock  at  the  time  it 
is  declared.  Qemmell  v.  Davis  &  Co.,  Ct.  App. 
Md.,  March  16, 1892.  Daily  Baltimore  Record, 
April  11, 18^. 


Maryland  Court  of  Appeals. 

yiLLIAM  S.  TAYLOR,  Jr.,  AND   T.  KELL 
BRADFORD 

V. 

DWIGHT  D.  MALLORY  ET  AL. 

Decided  April  7, 1892. 

Chief  JuericB  Miller,  and  Jostices  Robinson,  Irving, 
Bryan,  McSrbrry,  and  Fowler  sitting. 

Appeal  from  the  Circuit  Court  of  Baltimore 
City. 

Chief  Justice  Bryan  delivered  the  opinion  of 
the  Court: 

William  S.  Taylor  and  T.  Kell  Bradford  filed 
a  bill  in  Equity  against  D wight  D.  Mallory, 
Oliver  W.  Miller,  and  Elizabeth  H.  Miller,  his 
wife.  It  was  alleged  that  Miller  had  made  a 
deed  of  trust  to  John  H.  Handy  for  the  benefit 
of  his  creditors,  and  that  the  complainants  had 
become  sureties  on  his  bond  for  the  faithftil 
performance  of  his  duties,  and  that  the  Circuit 
Court  of  Baltimore  City  duly  assumed  Jurisdic- 
tion of  the  administration  of  the  trust. 

It  was  further  alleged  that  Mrs.  Miller  had 
filed  certain  fraudulent  claims  against  the  trust 
estate;  and  that  she  and  her  husband  had  em- 
ployed Handy,  the  trustee,  as  their  attorney  to 
prosecute  these  fraudulent  claims,  and  that  he 
prosecuted  them  until  the  creditors  who  opposed 
them  withdrew  their  objections  and  permitted 
an  auditor's  account  to  be  ratified  and  con- 
firmed, which  was  allowed  them.  It  was  fur- 
ther alleged  that  the  allowance  of  the  claims 
and  the  order  of  the  court  ratifying  the  audi- 
tor's accotmt  with  respect  to  them,  were  ob- 
tained by  the  fVaud  and  collusion  of  Handy  and 
Miller  and  his  wife  for  the  purpose  of  defraud- 
ing the  creditors  of  the  said  Miller  and  the 
complainants ;  and  that  Handy  failed  to  pay  to 
Mrs.  Miller  the 'money  allowed  to  her  in  the 
auditor's  account;  and  that  in  a  suit  on  the 
trustees'  bond  against  Handy  and  the  com- 
plainants a  Judgment  was  rendered  against  the 
defendants;  and  that  on  appeal  it  was  affirmed 
by  the  court  of  appeals ;  that  the  Judgment  was 
entered  to  the  use  of  Mallory,  and  that  he  has 
brought  suit  against  the  complainants  and  the 
sureties  on  the  appeal  bond ;  that  Handy  has 
departed  from  the  State  of  Maryland,  and  no 
longer  resides  therein.  It  was  further  alleged 
that  Miller  and  wife  had  permitted  Handy  to 
take  and  use  the  trust  funds  and  misappropriate 
them.  The  prayer  of  the  bill  was  for  an  injunc- 
tion to  restrain  the  defendants  and  each  of  them 
from  taking  any  steps  by  suits  or  otherwise,  to 
enforce  the  Judgment  against  the  oomplainanto, 
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and  for  general  relief.  The  defendants  de- 
marred,  and  on  hearing  the  bill  was  dismissed. 
The  complainants  have  appealed. 

The  demarrer  presents  to  as  simply  the  qaec(^ 
.  tion  whether  the  statements  in  the  bill  (sappos- 
ing  them  to  be  true)  entitle  the  complainants  to 
relief  in  a  court  of  equity.  Fraud  is  in  direct 
antagonism  to  the  objects  for  which  courts  of 
justice  are  established.  Whenever  the  law  is 
unable  to  prevent  or  redress  it,  an  instance  is 
exhibited  of  imperfection  in  its  powers  and 
'  processes.  A  large  proportion  of  the  jurisdic- 
tion of  equity  consists  in  its  power  of  dealing 
with  frauds  and  their  consequences. 

While  it  would  not  be  safe  to  say  that  it  is 
able  to  penetrate  all  the  disguises  of  deception 
and  honesty,  and  defeat  all  their  machinations, 
yet  it  has  provided  very  ample  means  for  giving 
relief  and  remedy  in  cases  which  are  of  most 
flrequent  occurrence,  and  it  is  continually  adapt- 
ing such  powers  as  it  possesses  to  the  attain- 
ment of  justice  in  other  cases  as  they  arise.  But 
before  any  party  can  make  a  successftil  appeal 
to  any  tribunal,  he  must  show  that  he  has  sus- 
tained some  injury.  Now,  Handy's  bond  was 
responsible  for  the  payment  of  all  the  moneys 
received  from  the  trust  estate,  according  to  the 
distributions  made  by  the  auditor's  report.  It 
appears  that  the  creditors  received  only  a  divi- 
dend of  their  claim;  if  the  claims  had  been  paid 
in  fUll,  and  a  surplus  has  been  left  remaining, 
it  would  have  been  awarded  to  the  grantor  in 
the  deed  of  trust.  If  Mrs.  Miller's  claim  had 
been  rejected  and  disallowed,  the  result  would 
have  been  that  the  dividend  of  the  other  credi- 
tors would  have  been  increased;  and  ;f  anything 
had  remained  after  paying  them  in  full  it  would 
have  been  awarded  to  her  husband. 

So  the  allowance  of  Mrs.  Miller's  claim  does 
not  increase  the  amount  for  which  the  bonds- 
men were  Hable;  it  only  adds  another  person  to 
the  number  of  those  among  whom  the  amount 
is  distributed.  This  affects  the  interest  of  the 
other  distributees  by  making  their  dividend 
smaller;  but  how  does  it  concern  the  bondsmen? 
They  are  responsible  for  the  amount  of  the  tru^t 
estate  which  Handy  received;  no  more,  no  less. 
We  do  not  think,  therefore,  that  the  bondsmen 
have  any  claim  for  relief  under  this  head.  We 
do  not  see  the  significance  of  the  charge  in  the 
bill  that  Miller  and  wife  ''permitted  the  said 
Handy  to  take  and  use  said  trust  funds  and 
misappropriate  them."  His  power  to  take  the 
ftinds  was  conferred  by  the  deed  of  trust;  and 
his  using  and  misappropriating  them  was  the 
result  of  his  own  act  and  will,  and  could  not  be 
dependent  on  the  permission  of  the  Millers.  I 


The  using  and  misappropriation  of  the  money 
(so  far  as  the  present  case  is  concerned)  con- 
sisted in  his  failure  to  pay  Mrs.  Miller's  claim. 
We  do  not  suppose  that  it  is  intended  to  charge 
that  Miller  and  his  wife  induced  Handy  to  re- 
fuse to  pay  Mrs.  Miller,  in  order  that  she  might 
have  an  opportunity  of  bringing  suit  against 
the  complainants,  and  recovering  the  money 
f^om  them.  If  this  is  the  meaning  of  the  bill  of 
complaint,  assuredly  the  charge  ought  to  have 
been  made  in  explicit  terms. 

The  demurrer  was  properly  sustained,  and 
the  decree  must  be  affirmed. 

Decree  affirmed  vnthcoata. — Bait  Daily  Record. 


THE  COURTS. 


Supreme  Court  of  the  District  of  Colnmbia. 
AT    LAW-New  Suits. 

April  28,  1892. 

32867.  Chas.  Shepard  v.  J.  E.  Lomax  et  aL 
Judgment  of  Justice  Taylor.    $67.99. 

32868.  Jonas  Rosenfeld,  trading  as  S.  Rosen- 
feld  &  Oo.  V.  W.  W.  Horton.  Account,  ^77.17. 
Plffs.  atty.,  L.  Tobriner. 

37869.  Ferd.  Sulzberger,  tradings  as  Schwarz- 
child  &  Sulzberger,  v.  0.  0.  Lefler.  Account, 
$171.36.    Plffs.  atty.,  W.  A.  McKenney. 

32870.  W.  D.  Campbell  &  dp.  v.  Thomas  J. 
Staley.  Note,  $608.61.  Plffs.  atty.,  A.  B.  Dn- 
vall. 

April  29. 

32871.  Jno.  H.  Cockrill,  admr.,  of  J.  H.  Oock- 
rill,  jr.,  V.  The  Inland  &  Seaboard  Coasting  Oo., 
Peoples  W.  &  N.  S.  Co.,  and  Geo.  H.  B.  White. 

32872.  Samuel  Ghizzivani  v.  The  B.  &  P.  RR. 
Oo.  Damages,  $10,000.  Plffs.  attys.,  Chas. 
Bendheim  and  G.  Hatley  Norton. 

32873.  J.  O.  Schafer  v  W.  G.  Widmayer.  Ac- 
count, $154.76.    Plffs.  atty.,  0.  A.  Brandenburg. 

April  30. 

32874.  H.  E.  Hindmarsh  etal.  v.  P.  D.  Vinson 
and  R.  M.  Perry.  Replevin.  Plflfis.  atty.,  Mills 
Dean. 

32875.  Janeway  &  Oo.  v.  Jno.  Mahoney.  Ac- 
count, $235.94.    Plffs.  atty.,  Chapin  Brown. 

32876.  E.  8.  Schmid  v.  J.  H.  0»DonnelL 
Judgment  of  Justice  Bundy.  Plffs.  atty.,  Ran- 
dall Hagner. 

32877.  F.  J.  Dieudonn6  v.  J.  R.  Brooks  et  al. 
Judgment  of  Justice  Walter.  $62.67.  Plffs. 
atty.,  0.  A.  Walter. 

32878.  M.  W.  Johnson  et  al.  v.  Florence  Hunt- 
ington Wright.  Check,  $300.  Plffs.  atty.,  SamL 
Maddox. 

32879.  The  Hartford  Silver  Plate  Oo.  (a  corpo- 
ration) V.  A.  A.  Lawrence  et  al.,  formerly  trad- 
ing as  Lawrence  &  Camalier.  Note,  |100.  Plffis. 
atty.,  Chapin  Brown. 

May  2. 

32880.  N.  M.  Matthews  &  Oo.  v.  J.  O.  Vermil- 
lion. Account,  $168.66.  Plffis.  attys.,  Abert  & 
Warner. 
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82881.  Bemhard  M.  Cohen  .et  al.  v.  Nathan 
Horn.  Aooonnt,  |326.1$.  Plffs.  attys.,  Jno.  B. 
Larner  and  W.  Q.  Reed.  May  3. 

82882.  Bananna  Hodges  v.  A.  J.  Boyer  et  al. 
Account,  9150.    Plfifi9.>tty8.,  Morris  &  Hamilton. 

82888.  Oliver  O.  Black  v.  Ann  Maisik.  Eject- 
ment.  Plfb.  attys.,  J.  J.  Johnson  and  w.  B. 
Todd.    Defts.  atfys.,  Webb  &  Webb. 

32884.  F.  L.  Beach  v.  R.  F.  King.  Damages, 
$5,000.    PlfEft.  atty.,  J.  McD.  OarrTngton. 

82885.  James  Edward  Miller  v.  T.  P.  Jacobs. 
I>ai&&ges,  910,000.  Plffs.  attys.,  Wolverton  & 
Gies.    Defts.  atty.,  D.  E.  Oahill. 

32886.  W.  H.  Slater  v.  T.  W.  Widdicombe  et 
aL    Judgment  of  Strider,  J.  P.    988.21. 

32887.  Mary  J.  Brody  v.  The  D.  0.  and  the 
Treasurer  of  the  United  States  of  America. 
Certiorari.    Plflfe.  attys.,  Cole  &  Cole. 

May  4. 

32888.  F.  L.  Beach  v.  Q.  E;  Rott.  Damages, 
96,000.    Plffs.  att,  J.  McD.  Carrington. 

82889.  D.  Loughran  v.  W.  D.  Staples.  Judg- 
ment of  Bundy,  J,  P.,  940.77.  ^  Plffs.  atty/, 
Mills  Dean. 

32890.  J.  D.  Kitch  v.  Wash.  Danenhower. 
Damages,  950,000.    Plffs.  attys.,  Cole  &  Cole. 

32891.  A.  B.  Graham  v.  J.  P.  Finley.  Ac- 
oount,  9400.    PlffB.  atty.,  F.  E.  Alexander. 

32892.  0.  H.  Weserv.  G.  F.  Lambom  et  al. 
Judgment  of  CNeale,  J.  P.,  936.95.  Plffs.  atty., 
J.  A.  Clarke. 

May  5. 

32893.  Francis  Turveyv.  The  D.C.  Certiorari. 
Plffe.  attys.,  Bimey  &  Bimey. 

82894.  C.  P.  Clarke  v.  The  D.  C.  Certiorari. 
Plffo.  attys.,  Bimey  &  Birney. 

32895.  J.  A.  Blnndon  v.  B.  Charlton  et  al.  Ac- 
count, 96J^7.50.    Plffs.  atty.,  F.  T.  Browning. 

.  The  United  States  of  America  v.  Anton 

KarletaL  Bond,  920,000.  Plffs.  atty.,  U.  S.  Dis- 
trict attorney. 

May  6. 

32897.  The  Eureka  Brick  Machine  Mf 'g  Co., 
ex  rel.,  Minand  S.  Bowman  v.  Isaac  P.  Childs 
et  aL,  surviving  partners,  etc.  Account,  93,500. 
PMb.  attys.,  J.  J.  Weed  &  L.  Abraham. 

32898.  Ashbume  &  Co.,  v.  J.  Dempsev.  Ac- 
count, 9111.45.   Plffs.  atty.,  Walter  A.  Johnston. 

May  7. 
82899.  W.  F.  Nash  v.  Lawrence  Cavanaugh. 
Account,  9264.38.    Plffs.  attys.,  Edwards  &  Bar- 
nard. 

32900.  W.  F.  Nash  v.  Wash  Nailor.  Account, 
9166.05.    Plffs.  attys.,  Edwards  &  Barnard. 

May  10. 

32901.  Jno.  H.  Magruder  v.  Francis  Dunlop. 
Note,  9249.38.    Plffs.  atty.,  E.  B.  Hay. 

32902.  E.  L.  Parker  &  Co.  v.  Jno.  Conway.  Ac- 
count, 974.56.    Plflis.  atty.,  C.  A.  Brandenburg. 

32903.  Dohan&Faittv.J.F.McElhone.  Check 
and  Due-bill,  9220.  Plffs.  attys.,  J.  A.  Barthel  and 
A.H.  BelL 

32904.  JacobBlannerv.  S.  H.  King.  Replevin. 
Plffe.  attys.,  Wolf  &  Cohen. 

32906..  Geo.  K.  French  v.  James  A.  Bailey. 
Damages,  9^00.    Plffi9.  atty.,  Howard  P.  Okie. 

May  11. 

32906.  Elwood  Brickett  y.  Nathan  Horn.  Ac- 
count, 9204.90.    Plffo.  atty^  Edward  M.  Cleary. 

32907.  0.  T.  S.  Brent  v.  llie  D.  C.  Certiorari. 
Plib.  attys.,  Bimey  &  Bimey. 


32908.  P.  R.  Simpson  et  aL  v.  The  D.  C.  Cer- 
tiorari.   Plffs.  attys.,  Birney  &  Bimey. 

32909.  Mary  R.  Wight  v.  The  D.  C.  Certiorari. 
Plffs.  attys./Birney  &  Bimey. 

32910.  A.  E.  Glascock  v.  Geo.  C.  Ayres  &  Co. 
Note,  9260.    Plffs.  atty.,  R.  Byrd  Lewis. 

32911.  J.  Bamberg  &  Co.  v.  S.  H.  King.  Ac- 
count, 9370.06.  Plffs,  attys.,  H.  W.  Gamett  and 
D.  S.  Mackall. 

32912.  G.  W.  Cissell  &  Co.  v.  John  E.  Febrey. 
Note,  9132.11.    Plffs.  atty.,  M.  F.  Chamblin. 

IN  EUUITY.-New  Suits. 

April  28,  1892. 

13887.  Supreme  Commandery  of  the  United 
Order  of  the  Golden  Cross  of  the  World  v.  S. 
S.  W.  Haddaway  et  al.  Interpleader.  Com. 
sol,  I.  B.  Linton. 

13888.  Employers'  Liability  Assurance  Corpo- 
ration V.  W.  B,  Frail  et  al.  Creditor's  bill.  Com. 
sol.,  C.  A.  ^randenburg. 

April  29. 

13889.  Mamie  E.  Norment  v.  C.  F.  Norment 
et  aL  To  declare  a  trust.  Com.  sols.,  Shella- 
barger  &  Wilson  and  Thos.  P.  Woodward. 

13890.  J.  G.  Craighead  v.  C.  M.  Kennedy  et 
al.  To  substitute  trustees.  Com.  sols.,  Ralston 
&  Siddons. 

13891.  Westel  Willoughby  v.  Brooke  Mackall 
et  al.  For  discovery  and  accounting.  Com. 
sol.,  A.  A.  Birney. 

13892.  William  Ebbitt  alleeed  lunatic.  Upon 
petition  of  Commissioners  of  D.  C.  De  lunatico 
mquirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

• <♦»  ■ 

Corrected. 
We  undertook  to  publish  the  following  notice 
last  week,  but  it  went  to  press  without  correc- 
tion  of  the  proof,  and  consequently  a  number 
of  awkward  typographical  mistakes  appeared 
in  it: 

REVIEW. 

The  So-oallbd  Right  op  Asylum  in  Lboationb.  A  con- 
sideration of  recent  international  incidents.  By  Albz- 
AN  DBS  Porter  Mobse.  Washington,  D.  C. 

This  is  a  pamphlet  which  presents  very  con- 
cisely, upon  this  important  subject — 1st.  The 
Law  of  Nations :  2d.  The  Principles  and  Practice 
of  the  United  States ;  and  3d,  The  Position  of 
Chili  in  this  Regard.  It  is  quite  apparent  that 
the  article  was  called  out  by  reason  of  the  action 
of  the  Minister  of  the  United  States  at  Santiago, 
Chili,  in  protecting  the  deposed*  President  of 
Chili  within  the  Legation  of  the  United  States. 

Mr.  Morse  cites  freely  by  foot-notes  the  lead- 
inj^  authorities  with  reference  to  such  matters. 
His  article  is  so  brief  that  it  may  be  read  in  half 
an  hour,  and  is  so  clear  in  its  statements  that  it 
can  be  appreciated  and  remembered. 

The  article  is  reprtnted  in  pamphlet,  firom  the 
Albany  Law  Journal  of  Apru  9,  VoL  46,  No.  16. 


Wanted— Law  Reporter  Stock— Reply  by 
letter  only,  stating  what  amount,  lowest  price 
for  spot  cash  and  address, 

GEO.  H.  BOARDMAN, 

Care  Law  Rbpobtbr  Office. 
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Cegal  Notiue. 


ThiB  is  to  Bire  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  ttom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans*  Court  business, 
letters  testamentary  on  the  personal  estate  of  GEORGE 
G.  CORN  WELL,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  Mav, 
next;  they  may  otherwise  by  law  be  excluded  IVom  all 
benefit  of  the  SMd  estate. 

Given  under  my  hand  this  18th  day  of  May,  1892. 

ELIZA  N.  CORNWELL, 


21    Henry  E.  Davis,  Proctor. 


HENRY  P.  GILBERT. 


SHCOBiD    IBiSHRXIOlK. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  12th  day  of  May.  1892. 
Llllle E.Allen    ) 

V.  y  No.  13.782.    Equity  Docket  33. 

Johnson  Allen.  ) 

On  motion  of  the  plaintiff,  by  Mr.  E.  B.  Hay.  her  solicitor, 
it  is  ordered  that  the  defendant,  JOHNSON  ALLEN,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day ;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  divorce  for  willful  desertion  and 
abandonment  for  the  full  and  uninterrupted  space  of  two 
years  before  filing  this  bill. 

By  the  Court.  A.  B.  HAGNEB,  Justice.  Ac. 

True  copy.    Test :  J.  B.  Young,  Clerk.  Ac. 

20  By  M.  A.  Clancy,  Asst.  Clerk. 


I  L.  Castleman      ) 

vs.  \  No.  18,852.    Equity  Docket  83. 

A.  McOraw.etal.  ) 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  12th  day  of  May,  1892. 
Ella  L.  Castleman 

Mary 

On  motion  of  the  plaintiff,  by  Messrs  Bimey  &  Birney,  her 
solicitors  it  is  ordered  that  the  defendants  MARY  E. 
MoGRAW  BERRY.  LEWIS  C.  KENNEDY,  THOMAS  E. 
McGRAW.  HENRY  R.  MoGRAW  and  FRANCIS  A. 
McGRAW.  cause  their  appearance  to  be  entered  herein  on 
or  before  the  first  rule-oay  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  deftiult. 

The  object  of  this  suit  is  to  have  partition  by  sale  of  lot 
six,  in  Kibbey's  sub-division  of  square  571  in  the  City  of 
Washington. 

This  order  is.  to  be  published  once  a  week  for  three  weeks 
before  said  return  day  in  the  Washington  Law  Reporter 
and  in  the  Evening  Star  newspapers. 

By  the  Court.  A.  B.  HAGNER,  Justice.  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

20  Bv  M.  A.  Clancy,  Asst.  Clerk. 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained f^om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of  MARY 
RINGGOLD  ARCHER,  late  of  Uie  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  May 
next ;  they  may  otherwise  bylaw  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  May,  1892. 

JAMES  R.  ARCHER, 
20  Care  Randall  Hagner, 

Randall  Hagner,  Proctor.    406  6th  St.,  n.  w..  Wash.,  D.  C. 


This  Is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  ANNA  E. 
McCLERY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  May 
next:  they  may  otherwise  by  law  be  excluded  ftom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  May,  1892. 
IDA  M.  THOMPSON, 

1756  Corcoran  St.,  n.  w. 
90   John  B.  ThompaoB,  Prootor,  925  F  St.,  n.  w. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Bosineai. 
This  18th  of  May,  1882. 

In  re  estate  of  JOHN  WHEELER,  late  of  Battery  "D," 
Third  United  States  Artillery. 

Application  having  been  made  for  letters  of  administra- 
tion on  the  estate  of  said  John  Wheeler,  deceased,  by 
Edward  A.  Bowers : 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday  June  I7th  1892,  at  one  o'clock  p.  m.,  to  show 
cause  if  any  exist  against  the  granting  c'   ~"  «— *» 

A  copy  of  this  order  shall  be  published ^ — 

Law  Reporter,  and  Evening  Star  once  a  week  in  ea^  of 
three  successive  weeks  before  said  day. 

By  the  Court.  A.  B.  HAGNER.  Justice. 

A  true  copy.    Teste :  L.  P.  WRIGHT, 

Renter  of  Will«,J>.  C. 

20    No.  4996.    Ad.  Doc.  17. 


of  such  application. 
1  in  the  Washington 


fidw.  A.  Bowns, 
Proctor  for  applioani. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Louis  Kurtz,  Sr. 
vs. 
Louis  Kurtz, 


irtz,  Sr.      ) 

>-  In 
,Jr.,etal.i 


Equity.    No.  11,284. 
ORDER  NISI. 


Your  trustee  Robert  H.  T.  Leipold,  having  reported  here- 
tofore that  he  had  been  unable  after  dilligent  endeavor  to 
make  sale  at  public  auction  of  the  property  described  in  the 
proceedings  in  this  cause,  to  wit :  The  south  fifteen  (16)  feet 
from  front  to  rear  of  lot  No.  18  in  square  No.  454,  because 
the  highest  bid  therefor  being  the  sum  of  ten  thousand  and 
five  hundred  dollars,  was,  in  his  judgment,  notlan  adequate 

f>rice  for  the  said  real  estate,  and  the  said  trustee  having 
ately  by  his  additional  report  filed  herein  on  the  18th  day 
of  May.  A.  D.  1892,  reported  an  offer  by  Daniel  BaUauf  to 
purchase  the  said  real  estate  at  private  sale  at  and  for  the 
sum  of  fifteen  thousand  doUars.  it  is  therefore,  upon  con- 
sideration of  said  trustee's  report,  this  13th  day  of  !May,  A. 
D.  1892,  adjudged,  ordered  and  decreed  that  said  sale  be 
ratified  and  confirmed  unless  cause  to  the  contrary  be  shown 
on  or  before  the  18th  day  of  June,  1892. 

Provided  a  copy  of  this  order  be  pubUshed  in  the  Wash- 
ington Law  Reporter  and  in  the  Evening  Star  once  each 
week  for  successive  weeks  before  said  day. 

A.  B.  HAGNER,  Justloe. 

A  true  copy.    Test :  J.  R.  Young.  Clerk. 

20  By  M.  A.  Clancy,  Asst.  Olerk. 

[Piled  May  18, 1892.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

(-  Holding  a  Special  Term  for  Orphans'  Court  Businees. 
May  18th,  1892. 

In  the  case  of  William  T.  Jones,  executor  of  the  will  of 
MARY  BLAKE  JONES,  deceased,  the  executor  aforesaid 
has,  with  the  approval  of  the  court,  appointed  Friday,  the 
17th  day  of  June.  A.  D.  1892,  at  one  o^olock  p.  m.,  for  making 
payment  and  distribution  under  the  court's  direction  and 
control:  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  executor  will  take  the  benefit  of  the 
law  against  them. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.P.WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
20    No.  4484.    Ad.  D.  16.    C.  M.  &  H.  S.  Matthews,  Proctors. 


No.  18,813.    Eq.  Docket  88. 


Florence  Galleher,  ti  al. 

William  H.Pope,etal. 

On  motion  of  the  plaintifb.  by  Mr.  James  F.  Hood^eir 
solicitor,  it  is  ordered  that  the  defendant,  ELIZABETH  8. 
POPE,  cause  her  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  davs  after  this  day; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fault. 

The  object  of  this  suit  is  to  have  partition  of  the  lands 
belonging  to  the  estate  of  William  Pope,  who  lately  died 
intestate. 

By  the  Court.  A.  B.  HAGNER,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

20  By  M.  A.  Clancy,  Aait.  Clerk. 
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fesdl  JSotktB. 


Tliis  is  to  Oire  Notlee 

That  the  tabecriber,  of  the  District  of  CtolmnbiA,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business.  Letters 
of  Administration  c.  t.  a.«  on  the  personal  estate  of 
THOMAS  A.  MITCHELL,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  havinic  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  I2th  day  of  May 
next ;  they  mav  otherwise  by  Iftw  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  May,  1802. 

EDWIN  B.  HAY. 
30    B.  B.  Hay.  Proctor.  1425  N.  Y.  Ave. 


This  is  to  €(iT6  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  flrom  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  special  term  for  Orphans*  Court 
business,  letters  of  adnunistration  on  the  personal  estate 
of  LOUIS  D.  STONE,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  May 
next:  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  May,  1692. 

ELIZABETH  S.  STONE. 
ao    Edwin  B.  Hay.  Proctor.  1017  P  St.,  n.  w. 


This  is  to  Giro  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
testamentary  on  the  personal  estate  of  SARA.H  A.  CON- 
NOR, late  of  the  Distoct  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  ihe  subscribers,  on  or  before  the  9Lh  day  of  May 
next;  they  may  otherwise  by  law  be  excluded  ftom  all 
benefit  of  the  said  estate. 
Given  under  our  hands  this  9th  day  of  May.  1892. 

EUGENE  R.  RUSSELL, 

his 
HERBERT  M  HARRIS, 

mark 
GEORGE  R.  WALTON, 
Care  Edwards  &  Barnard. 
20    Edwards  ft  Barnard,  Proctors.        '    600  5th  St.,  n.  w. 


Tbis  is  to  Oire  Notice 

That  (he  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  Business,  letters 
of  administration  on  the  personal  estate  of  SARAH  V. 
BRIGHT,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  May  next : 
ihey  may  otherwise  by  law  be  excluded  fh>m  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  May,  1892. 

JULIA  E.  DORMAN, 
30    H.  B.  Moulton,  Proctor.  2^)7  8th  St.,  s.  e. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

This  18th  of  May,  1892. 

In  re  estate  of  JUD80N  BROOKS,  deceased,  late  of  the 
IHstrict  of  Columbia. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament,  and  for 
letters  ox  aoministration  c.  t.  a.  on  the  estate  of  said  Judson 
Brooks,  deceased,  by  Bmaline  Brooks : 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  the  10th  day  of  June  1892,  at  one  o'clock  p.  m..  to 
show  cause  if  any  esst  against  the  granting  of  such  appli- 
csition. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter,  and  Evening  Star  once  a  week  in  each  of 
three  successive  weeks  before  said  day. 

By  the  Coort.  A.  B.  HAGNER,  Justice. 

A  true  copy.    Teste:  L.  P.  WRIGHT, 

Register  of  Wills,  D.C. 
90   N0.4S72.    Ad.  D.17.    C.  A.  Walter,  Proctor  for  applicant. 


Cegal  Noticee 


Equity.    No.  18,662. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  16th  day  of  May,1892. 

Lucy  Davenport,  complainant, ) 
vs.  Y  J 

Henry  Davenport,  defendant.    ) 

On  motion  of  the  complainant,  by  Mr.  Creed  M.  Fulton 
her  solicitor,  it  is  ordered  that  the  defendant  cause  his 
appearance  to  bo  entered  herein  on  or  before  the  first  rule- 
day  occurring  foHy  days  after  this  day:  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  demult. 

The  object  of  this  suit  is  to  obtain  an  absolute  divorce 
from  the  Dond  of  marriage  beacuse  of  cruel tv  of  treatment, 
endangering  the  life  and  nealth  of  the  complainant. 

Provided,  that  a  copy  of  this  order  be  published  in  the 
Washington  Law  Reporter  and  the  Evening  Star  once  a 
week  for  each  of  three  successive  weeks  before  said  mle-4ay. 
A.  B.  HAGNER,  Associate  Justice. 

A  true  copy.    Test :  J.  R.  Toung,  Clerk, 

20  B3rM.  A.  Clancy,  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

May  10th,  1892. 

In  the  case  of  John  J.  Wilmarth,  administrator  of 
CORDIAL  STORR8,  deceased,  the  administrator  aforesaid 
has.  with  the  approval  of  the  court,  appointed  Friday,  the 
10th  day  of  June,  A.  D.  1892,  at  1  o'clock  p.  m.,  for  making 
payment  and  distribution  under  the  couii's  direction  and 
control:  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched :  otherwise  the  administrator  aforesaid  will  take 
the  benefit  of  the  law  sgainst  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  t^e  District  of  Columbia. 
19    No.  4367.    Admn.  Doc.  16. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  7th  day  of  May.  1892. 
Arthur  E.  Bateman  et  at.,  Complainant, 
vs. 
Carrie  S.  Plumb,  Executrix  and  Legatee,  and  Amos  H.  Plumb 
Executor  of  Preston  B.  Plumb,  deceased,  Amos  H.  Plumb, 
Mary  Plumb,  Ruth  Plumb  (a  minor),  Carrie  Plumb  (a  minor), 
Preston  Plumb  (a  minor),  all  helrt-at-law  of  Preston  B.  Pkimb, 
deceased,  and  Arthur  M.  Plumb,  WUIiam  J.  Plumb,  Ellen 
Plumb,  Mary  Edwards,  David  Plumb.  Carrie  S.  Plumb,  Lega- 
tees under  the  Last  Will  and  Testament  of  Preston  B.  Phimb, 
deceased.  Defendants. 

In  Equity.  No.  18,680. 
On  motion  of  the  complaints  by  H.  H  Wells  and  Enoch 
Totten,  their  solicitors,  it  is  ordered  that  the  defendants 
Carrie  S.  Plumb,  executrix  and  leeatee.  and  Amos  H.  Plumb, 
executor  of  Preston  B.  Plumb,  deceased,  Amos  H.  Plumb, 
Mary  Plumb,  Ruth  Plumb  (a  minor).  Carrie  Plumb 
(a  minor),  Preston  Plumb  (a  minor),  all  heirs  at  law  of  Pres- 
ton B.  Plumb,  deceased,  and  Arthur  M.  Plumb,  William  J. 
Plumb,  Ellen  Plumb,  Mary  Edwards,  David  Plumb,  Carrie  8. 
Plumb,  legatees  under  the  last  will  and  testament  of  Pres- 
ton B.  Plumb,  deceased,  cause  their  appearance,  respectively, 
to  be  entered  herein  on  or  before  the  first  rule-day  occurring 
forty  days  after  this  day;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  this  suit  is  to  cause  to  be  sold,  and  to  enforce 
a  creditors*  lien  of  the  complainants,  upon  the  real  estate 
and  the  interests  in  real  estate  situatea  in  the  District  of 
Columbia,  owned,  at  the  time  of  his  death,  by  Preston  B. 
Plumb,  late  of  Emporia,  in  the  State  of  Kansas,  a  citizen  of 
said  State,  now  deceased,  who  was  a  non-resideot  of  this  Dis- 
trict, who  departed  this  life  without  personal  property  snfll- 
cient  to  pay  nis  Just  debts  nor  the  debts  due  from  nim  to  the 
complainants,  and  to  obtain  a  discovery  from  the  defend- 
ants, representatives  of  the  deceased,  of  all  other  property, 
real,  personal  and  mixed  of  which  the  said  Preston  B. 
Plumb  died  seized. 

A.  C.  BRADLEY,  Justice. 
True  copy.    Test:  J.  R.  Toung,  Clerk,  Ac 

19  By  M.  A.  Clancy,  Asst.  aerk. 
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£eqal  Notiree. 


TMs  to  to  Oire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained ftom  the  Supreme  Ck>urt  of  the  District  of  Ck>lumbia. 
holding  a  special  term  for  Ovphans' Court  business,  letters 
testamentary  on  the  personal  estate  of  CHARLES  D. 
DRAKE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  May 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  May,  1892. 

ANNA  P.  WESTCOTT, 
19    Wm.  B.  King.  Proctor.  1416  20th  St.,  n.  w. 


IN  THE  SUPREjiE  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

May  6th,  1892. 

In  the  matter  of  the  estate  of  JANE  W.  MICHEL,  late  of 
the  District  of  Columbia,  deceased. 

Application  for  the  probate  of  the  last  will  and  testament 
and  lor  letters  of  administration  on  the  estate  of  the  said 
deceased,  has  this  day  been  made  by  Susan  M.  Taliaferro. 

All  persons  interested  are  hereby  notified  to  appear  in  this 
court  on  Friday,  the  3rd  day  of  June  next,  at  one  o'clock  p. 
m.,  to  show  cause  why  the  said  will  should  not  be  proved 
and  admitted  to  probate  and  letters  of  administration  on 
the  estate  of  the  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Rbpobteb  previous 
to  the  said  day. 

By  the  court.  A.  C.  BRADLEY.  Justice. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
19    No.  4976.    Ad.  Doc.  17.       J.  Thomas  Sothoron,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  May,  1892. 

E.  L.  Parker  A  Co..   I 

vs.  {No.  82.813.    Law  Docket,  33. 

John  Conway.        i 

On  motion  of  the  plaintiffs,  by  Mr.  Clarence  A.  Bran  den 
burg,  their  attorney,  it  is  ordered  that  the  defendant,  JOHN 
CONWAY,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day  : 
otherwise  .the  cause  will  be  proceeded  with  as  in  case  of- 
defonlt. 

The  object  of  this  suit  is  to  subject  to  the  satisfaction  of 

Plaintiff's  claim,  certain  credits  ox  the  defendant  attached 
berein. 

By  the  court.  M.  V.  MONTGOMERY,  Justice,  Ac. 

A  true  copy.    Test :  J.  R.  Young,  Clerk, 

19  By  M.  A.  Clancy,  Asst.  Clerk. 


&t%ai  Notirea. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  BnaineflB, 
May  6th,  1892. 

In  the  matter  of  the  estate  of  George  Thwaltes  late  of 
Washington,  D.  C,  deceased.  ,      ,  ^  ^„        _  ._._ 

Application  for  the  probate  of  the  last  will  and  tert^ 
ment  and  for  letters  testamentary  on  SiSJ?^?o?fTiS5? 
said  deceased,  has  this  day  been  made  by  THE  WASHING- 
TON LOAN  AND  TRUST  COMPANY,  executor. 

All  persons  interested  are  hereby  notified  to  appear  in  Uiis 
court  on  Friday  the  10th  day  of  June  nerU  at  one  o'clock  p. 
m.,  to  show  cause  why  the  said  will  should  not  be 
proved  and  admitted  to  probate  and  letters  teetamentaxy 
on  the  estate  of  the  said  deceased  should  not  Issue  as 
prayed.  .,_ 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and  Even- 
ing Star  previous  to  the  said  day. 

Bythe  court.  "•  ^- «*>«I??»^^^¥f^- 

Register  of  Wills  for  the  District  of  Columbia. 
19    No.  4969.    Ad.  Doc.  17.    [sbal]  John  B.  Lamer,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 
May4th.lS92. 

In  the  case  of  Wm.  H.  Hoeke,  adminirtrator  of  ALFBJm 
C.  PERRY,  deceased,  the  administrator  aforesaid  has.  witto 
the  approval  of  the  court,  appointed  Prid«r.  the  8rd  W  of 
June,  A.  D.  1892,  at  1  o'clock  p.  m.,  tor  mak&ig  payment  and 
distribution  under  the  court's  direction  Md  control:  when 
and  where  all  creditors  and  pe«OM  entitled  to  dktributive 
shares  (or  legacies)  or  a  residue,  are  hereby  notified  to  att^a 
in  person  or  by  agent  or  attorney  duly  »;^<>>^»JiiS 
their  claims  against  the  estate  properly  vouch^ ;  otherwiae 
the  administrator  aforesaid  wiU  tiUce  the  benefit  of  the  law 
against  them.  ,    _  - 

Provided  a  copy  of  this  order  be  nublished  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previoos 

to  the  said  day.  l.  p.  WRIGp,^, 

Register  of  Wills  for  the  District  of  Colmaabia- 
19    No.  4863.    Ad.  Doc.  16.  J.  J.  Wihnarth,  Proctor 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
William  E.  Blaine  et  al. ) 

vs.  y  In  Equity,  13,420. 

Annie  M.  Baldwin  etal.) 

John  Ridout,  the  trustee  in  this  cause,  having  reported  the 
sale  of  the  property  herein  decreed  to  be  sold  to  John  G. 
Slater  for  |6.000,  it  is  this  10th  day  of  May  1892,  ordered  that 
said  sale  be  ratified  and  confirmed  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  10th  day  of  June,  1892. 

Provided  a  copy  of  this  order  be  published  in  each  of  the 
three  successive  issues  of  the  Washington  Law  Reporter 
published  next  after  the  date  of  the  said  order. 

By  the  Court.  A.  C.  BRADLEY,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

19  By  M.  A.  Clancy.  Asst.  Clerk. 

[Filed  May  10. 1892.    J.  R.  Young,  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Robert  M.  Bell    ) 

vs.  y  In  Equity,  No.  12,678. 

Allen  Dant  et  al.  J 

John  Ridout,  the  trustee  in  this  cause,  having  reported  the 
'  sale  of  the   real   estate  therein  described    to    Bartow  L. 
Walker,  for  $200,  it  is  ordered  this  lOlh  day  of  May,  1892,  that 
said  sale  be  ratified  and  confirmed  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  10th  day  of  June,  1892. 

Provided  a  copy  of  this  order  be  published  in  each  of  the 
three  successive  issues  of  the  Washington  Law  Reporter 
published  next  after  the  date  of  said  order. 

A.  C.  BRADLEY.  Justice. 

A  true  copy.    Test :  J.  R.  Youngs  Clerk. 

19  By  M.  A.  Clancy,  Asst.  Clerk. 

IFiled  Biay  10, 1882.   J.  R.  Young,  Clerk.1 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
The  9th  day  of  May,  1882. 


Mary  B.  Wilson 

V. 

Samuel  C.  Wilson. 


No.  13,761.    Bq.  Docket.  88. 


On  motion  of  the  plaintiff,  by  Mr.  Campbell  Oarrington* 
hersoUcitor,  it  is  ordered  that  the  defendant  «iwe  his  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  aeflftult. 

The  object  of  this  suit  is  for  an  absolute  divorce  upon  the 
(rround  of  wilftd  and  uninterrupted  desertion,  for  more  than 
eight  years  ft-om  the  filing  of  the  petition  in  this  »u«5. 

By  the  Court.  A.  C.BRADLEY.  Justice,  Ac. 

A  true  copy.    Test:  ^    i  ^  Ti?"'**^' 9j![^r«    w 

19  By  M.  A.  Clancy,  Aait.  Clerk. 

[Filed  May  9. 1891.    J.  R.  Young,  Clerk-] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Caroline  A.  Shedd       )  «     ,^^      — 

vs.  (  No.  13,445.    Equity  Doc.  82. 

Frederick  R.  Slater  et  al.  1 

This  cause  coming  on  to  be  heard  upon  the  petition  of  the 
trustee  and  the  offer  of  Swormstedt  St  Bradley  and  the  as- 
sent of  the  guardian  ad  litem  it  is  this  6th  day  of  Mi^,  1882, 
ordered,  adjudged  and  decreed  that  the  said  trustee  be  and 
he  is  hereby  authorized  to  accept  the  said  offer  of  $3.76  per 
square  foot  for  the  remainder  of  the  said  property,  payame 
one-fourth  in  cash  and  the  remainder  in  two  years  with  in- 
terest at  the  rate  of  6  per  cent,  per  annum,  payable  semi- 
annually, provided  no  objections  to  the  said  sale  be  filed  on 
or  before  the  6th  day  of  June,  1892.  ^ 

And.  provided  further,  that  a  copy  of  this  order  be  pub- 
lished in  the  Washington  Law  Reporter  once  in  each  of 
three  Euccessive  weeks  prior  to  the  said  date. 

A.  C.  BRADLEY,  Justice. 

True  copy.    Test :  J.  B.  Young,  Clerk,  Ac. 

19  By  M.  A.  Clancy,  Asit.  Clerk. 

[Filed  May  6, 1892.   J.  R.  Young.X^lerk.] 
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JUNE  8,  1892 


Supreme  Court  of  the  United  States. 

THE  NORTHERN  PACIFIC  RAILROAD 
COMPANY,  Plaintiff  in  Eebob, 

V. 

J.  P.  ELLIS. 

1.  The  decision  of  the  Supreme  Court  of  Wisconsin  rested 

upon  an  independent  fcround  not  involving  a  Federal 
question  and  broad  enough  to  maintain  the  judgment; 
and  the  motion  to  dismiss  the  writ  of  error  must  be  sus- 
tained. 

2.  The  Wisconsin  court  held  that  by  reason  of  its  decision  of 

May  20, 1880»  when  the  case  was  presented  to  the  court  on 
the  appeal  of  the  railroad  company  from  the  order  of  the 
lower  court  upon  demurrer,  the  rights  of  the  parties  were 
ret  cu^fudicaUit  and  that  it  was  itself,  as  the  parties  were, 
bound  by  its  own  former  judgment. 

Decided  April  11, 1892. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Wisconsi n . 

Ellis  brought  his  action  in  the  Circuit  Court 
for  Douglas  County,  Wisconsin,  against  the 
Northern  Pacific  Railroad  Company,  E.  L. 
Johnson,  W.  H.  Sage,  and  Henry  W.  Brad- 
ford, July  1, 1889,  to  quiet  title  to  seven  lots 
in  the  city  of  Superior,  deraigued  through 
one  Roberts,  to  whom  the  county  of  Doug 
las,  which  held  under  certain  tax  deeds,  had 
conveyed,  and  then  averred  that  the  North- 
ern Pacific  Kailroad  Company  asserted  title 
to  the  lots  under  a  certain  deed,  a  copy  of 
which  was  given.  This  deed  recited  that 
by  resolution  of  the  county  board  of  super- 
visors, passed  on  the  7th  day  of  September, 
1880,  and  duly  entered  in  their  record  of 
proceedings,  the  county  of  Douglas  offered 
and  agreed  to  transfer,  by  good  and  suf- 
ficient deed  or  deeds,  to  the  Northern 
Pacific  Bailroad  Company,  all  the  alienable 
lots  or  lands  belonging  to  the  said  county 
of  Douglas,  which  h^  been  acquired  by 
deed,  and  to  which  said  county  had  held  un- 


disputed title  during  two  years  then  last 
past,  upon  condition  that  the  said  Northern 
Pacific  Bailroad  Company  should,  within 
the  year  1881,  construet,  complete,  and 
equip  a  railroad  from  the  Northern  Pacific 
junction,  entering  the  State  of  Wisconsin, 
and  running  therein  between  the  St  Louis 
and  the  Nemadji  rivers  to  the  Bay  of  Supe- 
rior, at  or  nesur  the  mouth  of  thj3  Nemadji 
River,  and  thence  to  Connor's  Point,  alon^^ 
or  near  the  westerly  side  of  said  bay,  with 
a  depot,  and  convenient  connections  with 
docks  or  piers;  that  the  railroad  com- 
pany by  resolution  of  its  board  of  directors 
duly  accepted  the  offer  and  terms  of  the 
agreement  and  constructed,  completed,  and 
equipped  a  railroad  as  required;  and,  there- 
fore, the  county  *' hereby  quit  claims  to  the 
Northern  Pacific  Bailroad,  grantee,  in  con- 
sideration of  the  premises,  and  for  the  sum 
of  one  dollar  in  hand  paid  by  said  grantee." 
etc.,  the  lots  in  question  and  oUiers,  tne 
deed  being  duly  executed  by  the  county 
clerk  and  sealed  with  the  county  seal,  with 
proper  witnesses  and  acknowle^ment. 

It  was  furtiier  alleged  that  prior  to  the 
issuing  of  the  de^  the  county  board  of 
Douglas  County,  on  or  about  the  16th  day 
of  December,  1880,  entered  into  a  contract 
with  the  railroad  company,  substantially  as 
appear^  by  the  recitals  in  the  deed,  with 
the  exception  of  an  extension  of  time  for 
one  year  in  which  to  complete  the  road ; 
that  the  contract  was  without  authority 
upon  the  part  of  the  county,  and  its  acts 
were  ultra  vires  and  void ;  that  the  railroad 
company  neither  paid  to  the  county  or  for 
its  use,  nor  contracted  to  pay,  any  valuable 
consideration,  nor  to  issue,  nor  did  it  issue, 
any  stock  in  the  company  to  the  county,  or 
for  its  use,  nor  did  the  county  ever  sub- 
scribe for  or  agree  to  take  any  stock  in  the 
company  ;  and  that  the  only  consideration 
for  the  conveyance  was  the  bonus  or  induce- 
ment to  the  company  to  locate  its  road  in 
Sui>erior. 

That  the  defendants  Sage,  Johnson,  and 
Bradford,  respectively,  claimed,  as  owners 
of  the  original  title,  some  interest  in  some 
of  these  lota;  and  abstracts,  showing  the 
chain  of  title,  were  affixed  as  exhibits. 

That  the  value  of  all  the  lots  was  $1,400 ; 
and  that  by  reason  of  the  premises  the  plain- 
tiff was  embarrased  and  injured  in  his  title, 
&c. 

The  prayer  was  for  a  decree  that  the 
plaintiff  be  adjudged  the  owner  of  the  lots 
in  fee  simple,  free  from  any  lien,  claim, 
title  or  right  made  or  exercised  or  attempted 
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to  be  made  or  exercised  by  the  defendants, 
or  any  of  them,  by  virtue  of  their  several 
claims  of  ownership;  and  that  the  deed 
from  the  county  of  Douglas  to  the  railroad 
company  be  adjudged  illegal,  null,  and 
void,  and  the  plaintifif  quieted  in  his  title 
and  possession,  &c. 

The  railroad  company  filed  its  demurrer 
to  the  complaint  on  July  23,  1889,  assign- 
ing as  grounds  multifariousness  and  insuffi- 
ciency of  facts  stated  to  constitute  a  cause 
an  action. 

August  22,  1889,  the  Douglas  County 
Circuit  Court  entered  an  order  overruling 
the  demurrer,  from  which  order  the  rail- 
road company  prosecuted  an  appeal  to  the 
Supreme  Court  of  Wisconsin. 

The  Supreme  Court  held  that  **a  con- 
veyance of  its  lands  by  a  county  as  a  dona- 
tion to  a  railroad  company  is  void  ;  and  the 
legislature,  having  no  power  to  authorize 
such  donation  in  the  first  instance,  cannot 
by  a  subsequent  statute  validate  the  con- 
veyance ;''  and  that  the  deed  in  question 
was,  therefore,  void  ;  and  it  gave  judgment 
Majr  20,  1890,  affirming  the  order  of  the 
court  below,  and  remanding  the  cause  for 
further  proceedings.  Ellis  v.  Northern 
Pacific  RR.  Co.,  77  Wis.,  114. 

The  opinion  and  order  were  filed  in  the 
Douglas  County  Circuit  Court  July  23, 
1890,  and  on  August  15,  1890,  the  company 
filed  its  answer  reasserting,  among  other 
things,  its  claim  under  the  deed  of  the 
county. 

March  11, 1891,  the  company  applied  for 
leave  to  file  a  supplemental  answer,  which 
was  denied,  and  on  March  30  the  court 
made  its  findings  upon  which  judgment  was 
rendered  April  13,  1891,  establishing  the 
title  of  the  plaintiff,  and  adjudging  the  in 
validity  of  the  railroad  company's  claim. 

A  bill  of  exceptions  was  duly  signed,  and 
contained  the  supplemental  answer,  which 
the  railroad  company  had  asked  leave  to 
file,  and  the  motion  for  such  leave  and  the 
order  thereon  denying  it.  This  supple 
mental  answer  averred  that  on  December 
13,  1889,  the  railroad  company  filed  its  bill 
of  complaint  in  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Wisconsin  against  Koberts,  Johnson  and 
Ellis,  (the  plaintiff  in  this  case,)  setting 
forth  the  passage  of  resolutions  by  the  board 
of  supervisors  of  Douglas  County,  the  ac- 
ceptance by  the  company  of  the  proposition 
therein  made,  and  its  compliance  therewith 
by  the  construction  of  the  line  of  railroad 
required  to  be  built,  and  the  conveyance  to 


the  company  in  accordance  with  another 
resolution  of  the  board,  whereby,  it  was  al- 
leged, the  company  became  owner  in  fee 
simple  of  the  real  estate  mentioned  therein, 
of  which  all  but  the  seven  lots  embraced  in 
this  action  was  claimed  in  the  complaint ; 
that  the  identical  question  involved  in  this 
suit  was  involved  in  the  case  in  the  Circuit 
Court  of  the  United  States,  which  was  heard, 
upon  bill  and  answer,  November,  18,  1890, 
and  taken  under  advisement,  and  on  Feb- 
ruary 11,  1891,  that  court  difected  a  decree 
in  favor  of  the  company  and  against  the  de- 
fendants, which  decree  was  afterwards,  on 
March  7,  1891,  duly  entered,  it  being 
thereby  ordered,  adjudged  and  decreed  that 
the  company  was  the  full,  legal  and  bene- 
ficial owner  of  all  the  lands  described  in  the 
bill  of  complaint  in  said  cause,  and  that  the 
deeds  of  conveyance  by  the  county  to  Rob- 
erts and  by  Roberts  to  Ellis  were  and  are 
invalid  and  of  no  force  and  effect  as  against 
the  complainant ;  and  the  railroad  company 
insisted  upon  this  decree  as  an  absolute  bar 
to  the  relief  prayed  in  this  action. 

The  bill  of  exceptions  also  showed  the 
evidence  oflFered  on  the  trial  in  the  State 
court,  including  the  resolutions  of  the  sup- 
ervisors of  Douglas  County  and  of  the  rail- 
road company,  and  the  record  of  the  suit  in 
the  United  States  court,  which  was  offered 
in  evidence,  but  excluded,  exceptions  being 
taken  by  the  railroad  company.  From  the 
judgment  of  the  Circuit  Court  of  Douglas 
County  the  railroad  company  appealed  to 
the  Supreme  Court  of  the  State,  which,  on 
November  17,  1891,  affirmed  it. 

The  opinion  of  the  Supreme  Court  by 
Winslow,  J.,  will  be  found  reported  in  ad- 
vance of  the  official  series  in  50  N.  W.  Rep., 
397.  The  court,  after  starting  the  case, 
said  : 

**  The  Circuit  Court  held,  in  its  rulings 
upon  the  proposed  answer  and  in  its  judg- 
ment, in  effect,  that  the  decision  of  this 
court  upon  the  former  appeal  was  res  adju- 
dicdla  in  this  action.  If  this  view  was  cor- 
rect, then  the  judgment  below  must  be 
sustained,  because  upon  that  appeal  the 
question  was  fairly  raised  whether  the 
county  could  lawfully  donate  the  land  in 
question  to  the  railroad  company,  and  it 
was  decided  by  this  court  that  it  could  not^ 
It  is  vigorously  contended  by  appellant's 
counsel  that  the  rule  of  law  is  that  a  deci- 
sion can  only  become  res  adjudioata  when  it 
is  contained  in  a  final  judgment  in  the 
cause,  and  that  the  decision  upon  the  de- 
murrer being  confessedly  not  a  final  judg- 
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menty  but  granting  leave  to  plead  over,  it 
canuot  be  considered  as  res  adjudioatOj  and 
authorities  are  cited  which  undoubtedly 
tend  to  support  that  contention.  We  shall 
not  attempt  to  review  the  authorities  nor 
reconcile  conflicting  decisions.  It  is  suffi- 
cient to  say  that  by  rei>eated  decisions  it 
has  become  the  settled  law  in  this  State  that 
the  decision  of  this  court  upon  a  demurrer 
is  conclusive  upon  the  questions  legitimately 
involved,  and  is  res  a^vdicaia  in  that  case. 
Noonan  v.  Orton,  27  Wis.,  300 ;  Lathrop  v. 
Knapp,  37  Wis.,  307  ;  Fire  Dept.  v.  Tuttle, 
50  Wis.,  552.  It  is  true  that  this  court  has 
decided  thaf  an  order  of  the  Circuit  Court 
upon  a  demurrer  is  not  res  adjudicata.  This 
doctrine,  however,  is  based  upon  the  ground 
that  such  an  order  is  reviewable  by  statute 
upon  appeal  from  the  judgment.  Hackett 
V.  Carter,  38  Wis.,  394.  But  the  decision 
of  this  court  upon  a  demurrer  upon  the 
questions  properly  involved  cannot  be  re- 
viewed by  the  Circuit  Court,  nor,  indeed, 
by  this  court,  save  upon  motion  for  rehear- 
ing. Such  questions  are  finally  decided 
and  settled  for  that  case,  and,  as  between 
the  parties  to  that  litigation,  for  all  time. 
This  view  of  the  law  decides  this  case.  The 
complaint  charged  the  appellant's  alleged 
title  to  be  just  what  the  proofs  now  before 
us  show  it  to  be,  and  this  court,  prior  to 
the  judgment  in  the  United  States  court, 
finally  decided  that  such  alleged  title  was 
worthless.  The  question  was  no  longer  an 
open  one,  and  the  Circuit  Court  was  right 
in  ruling  out  the  record  of  the  action  in  the 
United  States  court,  and  rendering  judg- 
ment for  the  plaintiff." 

A  writ  of  error  was  thereupon  sued  out 
from  this  court. 

Mr.  Chief  Justice  Puller  delivered  the 
opinion  of  the  court: 

The  motion  to  dismiss  the  writ  of  error 
must  be  sustained.  The  decision  of  the  Su- 
preme Court  of  Wisconsin  rested  upon  an 
independent  ground  not  involving  a  Fed- 
eral question  and  broad  enough  to  maintain 
the  judgment  Hammond  v.  Johnson,  142 
U.  S.,  73. 

The  Supreme  Court  held  that  by  reason 
of  its  decision  of  May  20,  1890,  when  the 
case  was  presented  to  the  court  on  the 
appeal  of  the  railroad  company  from  the 
order  of  the  lower  court  upon  demurrer, 
the  rights  of  the  parties  were  res  a/djudicaia, 
and  that  it  was  itself,  as  the  parties  were, 
bound  by  its  own  former  judgment.  Its 
conclusion  had  been  announ^  and  its 
mandate  had  gone  down,  and  it  had  no 


power  upon  a  second  appeal  to  review  that 
judgment.  This  is  the  settled  rule  in  Wis- 
consin. Lathrop  v.  Knapp,  37  Wis.,  307; 
Fire  Department  v.  Tuttle,  50  Wis. ;  562 ; 
and  in  this  court,  Clark  v.  Keith,  106  U.S., 
464 ;  Chaffin  v.  Taylor,  116  U.  S.,  567;  Peck 
V.  Sanderson,  18  How.,  42;  Hickman  v. 
Fort  Scott,  141  U.  S.,  415.  Under  these 
circumstances  the  judgment  of  the  Supreme 
Court  is  not  subject  to  review  here. 

The  suit  in  the  State  court  involving  cer- 
tain lots  was  commenced  before  the  institu- 
tion of  the  action  in  respect  to  other  real 
estate  in  the  Circuit  Court  of  the  United 
States,  and  the  judgment  of  the  Supreme 
Court  of  the  State  hs^  become  resadjudicata 
between  the  parties,  before  the  decree  was 
entered  by  the  Circuit  Court  Hie  judg- 
ment before  us  was  rendered  in  accordance 
with  well-settled  principles  of  general  law, 
not  involving  any  Federal  question,  and 
did  not  deny  to  the  decree  of  the  Circuit 
Court  the  effect  which  would  be  accorded 
under  similar  cireumstances  to  the  judg- 
ments and  decrees  of  the  State  court 

The  writ  of  error  is  dismissed. 


In  the  case  of  Logan  et  al.  v.  The  United 
States  we  publish  the  following  abstract^ 
which  will  show  the  points  decided  by  the 
court.  The  opinion  in  full,  which  is  of 
great  length,  will  soon  appear  in  the  ofiQcial 
reports  of  the  court: 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas. 

****** 


* 


Decided  April  4.  1892. 


Mr.  Justice  Gray,  after  stating  the  case 
as  above,  delivered  the  opinion  of  the  court: 

The  plaintiflfe  in  error  were  indicted  on 
sections  5508  and  5509  of  the  Revised  Stat- 
utes, for  conspiracy,  and  for  murder  in  the 
prosecution  of  the  conspiracy;  and  were  con- 
victed, under  section  5508,  of  a  conspiracy 
to  injure  and  oppress  citizens  of  the  United 
States  in  the  free  exercise  and  enjoyment  of 
the  right  to  be  secure  from  assault  or  bodily 
harm,  and  to  be  protected  against  unlawful 
violence,  while  in  the  custody  of  a  marshal 
of  the  United  States  under  a  lawful  commit- 
ment by  a  commissioner  of  the  Circuit  Court 
of  the  United  States  for  trial  for  an  offense 
against  the  laws  of  the  United  States. 

By  section  5508  of  the  Revised  Statutes, 
*'  if  two  or  more  persons  conspire  to  injure, 
oppress,  threaten  or  intimidate  any  citizen 
in  the  free  exercise  or  enjoyment  of  any 
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right  or  privilege  secured  to  him  by  the  Con- 
stitution or  laws  of  the  United  States,  or  be- 
cause of  his  having  so  exercised  the  same,^' 
* '  they  shall  be  fined  not  more  than  five  thou- 
sand dollars  and  imprisoned  not  more  than 
ten  years,  and  shall,  moreover,  be  thereafter 
ineligible  to  any  ofiSce  or  place  of  honor, 
profit  or  trust,  created  by  the  Constitution 
or  laws  of  the  United  States." 

1.  The  principal  question  in  this  case  is 
whether  the  right  of  a  citizen  of  the  United 
States,  in  the  custody  of  a  United  States 
marshal  under  a  lawful  commitment  to  an- 
swer for  an  offense  against  the  United  States, 
to  be  protected  against  lawless  violence,  is 
a  right  secured  to  him  by  the  Constitution 
or  laws  of  the  United  States,  or  whether  it 
ig  a  right  which  can  be  vindicated  only  un- 
der the  laws  of  the  several  States. 

The  United  States  are  bound  to  protect 
against  lawless  violence  all  persons  in  their 
service  or  custody  in  the  course  of  the  admin- 
istration of  justice.  This  duty  and  the  cor- 
relative right  of  protection  are  not  limited 
to  the  magistrates  and  officers  charged  with 
expounding  and  executing  the  laws,  but  ap- 
ply, with  at  least  equal  force,  to  those  held 
in  custody  on  accusation  of  crime,  and  de- 
prived of  all  means  of  self-defense. 

For  these  reasons,  we  are  of  opinion  that 
the  crime  of  which  the  plaintiffs  in  error 
were  indicted  and  convicted  was  within  the 
reach  of  the  constitutional  powers  of  Con- 
gress, and  was  covered  by  section  5508  of 
the  Revised  Statutes;  and  it  remains  to  be 
considered  whether  they  were  denied  any 
legal  right  by  the  other  rulings  and  instruc- 
tions of  the  Circuit  Court. 

2.  The  objection  to  the  consolidation  of 
the  indictments  on  which  the  plaiutiflfe  in 
error  were  tried  and  convicted  cannot  pre- 
vail. 

Congress  has  enacted  that  ''when  there 
are  several  charges  against  any  person  for 
the  same  act  or  transaction,  or  for  two  or 
more  acts  or  transactions  connected  together, 
or  for  two  or  more  acts  or  transactions  of  the 
same  class  of  crimes  or  offenses,  which  may 
be  properly  joined,  instead  of  having  sev- 
eral indictments  the  whole  may  be  joined  in 
one  indictment  in  separate  counts;  and  if 
two  or  more  indictments  are  found  in  such 
cases,  the  court  may  order  them  to  be  con- 
solidated.^'     Rev.  Stat.,  Sec.  1024. 

The  record  before  us  shows  that  the  court 
below  at  different  times  made  three  orders 
of  consolidation. 

The  only  exception  taken  by  the  defend- 


ants to  any  of  these  orders  was  to  the  first 
one,  made  at  October  term,  1890,  by  which 
four  of  the  indictments  on  which  a  trial  was 
afterwards  had  were  ordered  to  be  consoli- 
dated with  five  earlier  indictments  which 
included  other  defendants  and  different 
offenses. 

By  the  second  order  of  consolidation,  made 
on  a  subsequent  day  of  the  same  term,  the 
five  earlier  indictments  were  ordered  to  be 
separated,  so  that  in  this  respect  the  case 
stood  as  if  they  had  never  been  consolidated 
with  the  four  later  ones;  two  of  the  defend- 
ants in  one  of  these  four  indictments  were 
ordered  to  be  severed  and  trie<f  separately; 
and  the  former  order  of  consolidation  was 
confirmed  as  to  the  four  indictments,  all  of 
which,  as  they  then  stood,  were  charges 
against  the  same  persons  '*  for  the  same  act 
or  transaction,"  or,  at  least,  **for  two  or 
more  acts  or  transactions  connected  to- 
gether," and  therefore  within  the  very  terms 
and  purpose  of  the  section  of  the  Revised 
Statutes  above  quoted,  and  might  perhai)s 
have  been  ordered,  in  the  discretion  of  the 
court,  to  be  tried  together,  independently  of 
any  statute  upon  the  subject  See  United 
States  V.  Yarbrough,  110  U.  S.,  651,  655; 
United  States  v.  Marchant,  12  Wheat.,  480; 
Withers  v.  Commonwealth,  5  S.  &  R.,  59. 
And  to  this  order  no  exception  was  taken. 

By  the  third  order  of  consolidation,  in- 
deed, made  at  February  term  1891,  shortly 
before  the  trial,  a  new  indictment  against 
different  persons  for  the  same  crime  was 
consolidated  with  the  four  indictments.  But 
it  is  unnecessary  to  consider  whether  this 
was  open  to  objection,  since  none  of  the  de- 
fendants objected  or  excepted  to  it.  They 
may  all  have  considered  it  more  advan- 
tageous or  more  convenient  to  have  the  new 
indictment  tried  together  with  the  other 
four.  Having  gone  to  trial,  without  objec- 
tion, on  the  indictments  as  consolidated  un- 
der the  last  order  of  the  court,  it  wiis  not 
open  to  any  of  them  to  take  the  objection 
for  the  first  time  after  verdict. 

3.  The  objection  made  to  the  foui'  indict- 
ments, that  they  should  have  been  found  by 
the  grand  jury  at  Graham  and  not  at  Dallas, 
is  based  on  a  misapprehension  of  the  acts  of 
Congress  upon  that  subject.  By  the  Act  of 
February  24,  1879,  Ch.  97,  Sec.  1,  creating 
the  Northern  Judicial  District  of  Texas, 
Young  County  is  one  of  the  counties  in- 
cluded in  that  district;  by  Sec.  4  the  terms 
of  the  courts  in  that  district  are  to  be  held 
at  Waco,  at  Dallas,  and  at  Graham;  and  by 
Sec.  5,  *'all  process  issued  against  defend- 
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antB  residing  in  the  conn  ties  of"  Young  and 
certain  adjoining  counties  * '  shall  be  returned 
to  Graham/'  and  against  defendants  resid- 
ing in  certain  other  counties  to  Waco  and 
to  Dalles  respectively.  20  Stat.,  318,  319. 
By  the  Act  of  June  14,  1880,  Ch.  213,  that 
act  is  amended  by  adding,  at  the  end  of  sec- 
tion 5,  these  words:  *'And  all  prosecutions 
in  either  of  said  districts  for  offenses  against 
the  laws  of  the  United  States  shall  be  tried 
in  that  division  of  the  district  to  which  pro- 
eess  for  the  county  in  which  said  offenses 
are  committed  is  by  said  section  required  to 
be  returned;  and  all  writs  and  recognizances 
in  said  prosecutions  shall  be  returned  to  that 
division  in  which  said  prosecutions  by  this 
act  are  to  be  tried."  21  Stat.,  198.  This 
provision  does  not  affect  the  authority  of  the 
grand  jury  for  the  district,  sitting  at  any 
place  at  which  the  court  is  appointed  to  be 
held,  to  present  indictments  for  offenses 
committed  anywhere  within  the  district. 
It  only  requires  the  trial  to  be  had,  and 
writs  and  recognizances  to  be  returned,  in 
the  division  in  which  the  offense  is  commit- 
ted. The  finding  of  the  indictment  is  no 
part  of  the  trial.  And  these  indictments 
were  tried  at  Graham  in  conformity  with 
the  statute. 

4.  The  plea  of  former  jeopardy  was  rightly 
held  bad.  It  averred  that  the  discharge  of 
the  jury  at  the  former  trial  without  the  de 
fendants'  consent  was  by  the  court,  of  its 
own  motion,  and  after  the  jury,  having  been 
in  retirement  to  consider  their  verdict  for 
forty  hours,  had  announced  in  open  court 
that  they  were  unable  to  agree  as  to  these 
defendants.  The  further  averment  that 
"  there  existed  in  law  or  fact  no  emergency 
or  hurry  for  the  discharge  of  said  jury,  nor 
was  said  discharge  demanded  for  the  ends 
of  public  justice,' '  is  an  allegation,  not  so 
much  of  specific  and  traversable  facts,  as  of 
inference  and  opinion,  which  cannot  control 
the  effect  of  the  facts  previously  alleged. 
Upon  those  fitcts,  whether  the  discharge  of 
the  jury  was  manifestly  necessary  in  order 
to  prevent  a  defeat  of  the  ends  of  public 
justice,  was  a  question  to  be  finally  decided 
by  the  presiding  judge  in  the  sound  exer- 
cise of  his  discretion.  United  States  v. 
Perez,  9  Wheat.,  579;  Simmons  v.  United 
States,  142  U.  S.,  148. 

5,  As  the  defendants  were  indicted  and 
to  be  tried  for  a  crime  punishable  with  death 
those  jurors  who  stated  on  voir  dire  that  they 
had  **  conscientious  sci*uples  in  regard  to 
the  infliction  of  the  death  penalty  for  crime" 


were  rightly  permitted  to  be.  challenged  by 
the  government  for  cause.  A  juror  who 
has  conscientious  scruples  on  any  subject, 
which  prevent  him  from  standing  indiffer- 
ent between  the  government  and  the  ac- 
cused, and  from  trying  the  case  according 
to  the  law  and  the  evidence,  is  not  an  im- 
partial juror.  This  court  has  accordingly 
held  that  a  person  who  has  a  conscientious 
belief  that  polygamy  is  rightful  may  be 
challenged  for  cause  on  a  trial  for  poly- 
gamy. Reynolds  v.  United  States,  98  U. 
S.,  145,  147,  157  ;  Miles  v.  United  States, 
103  U.  S.,  304,  310.  And  the  principle  has 
been  applied  to  the  very  question  now  be- 
fore us  by  Mr.  Justice  Story  in  United 
States  V.  Cornell,  2  Mason,  91,  105,  and  by 
Mr.  Justice  Baldwin,  in  U.  S.  v.  Wilson, 
Baldwin,  78,  83,  as  well  as  by  the  courts  of 
every  State  in  which  the  question  has  arisen, 
and  by  express  statute  in  many  States. 
Whart.  Crim.  PI.  (9th  ed.).  Sec.  564. 

6.  In  support  of  the  objection  to  the  com- 
petency of  the  two  witnesses  who  had  been 
previously  convicted  and  sentenced  for 
felony,  the  one  in  North  Carolina,  and  the 
other  in  Texas,  the  plaintiff  in  error  relied 
on  article  730  of  the  Texas  Code  of  Crimi- 
nal Procedure  of  1879,  which  makes  incom- 
petent to  testify  in  criminal  cases  **  all  per- 
sons who  have  been  or  may  be  convicted 
of  felony  in  this  State,  or  in  any  other  jur- 
isdiction, unless  such  conviction  has  been 
legally  set  aside,  or  unless  the  convict  has 
b^n  legally  pardoned  for  the  crime  of 
which  he  was  convicted." 

By  an  Act  of  the  Congress  of  the  Republic 
of  Texas  of  December  20,  1836,  Sec.  41, 
**the  common  law  of  England,  as  now 
practiced  and  understood,  shall,  in  its  ap- 
plication to  juries  and  to  evidence,  be  fol- 
lowed and  practiced  by  the  courts  of  this 
republic,  so  far  as  the  same  may  not  be 
inconsistent  with  this  act,  or  any  other 
law  passed  by  this  congress.''  1  Laws  of 
Republic  of  Texas  (ed.,  1838),  156.  That 
act  was  in  force  at  the  time  of  the  admission 
of  Texas  into  the  Union  in  1845.  The  first 
act  of  the  State  of  Texas  on  the  incompe- 
tency of  witnesses,  by  reason  of  conviction 
of  crime,  appears  to  have  been  the  statute 
of  February  15,  1858,  Ch.  151,  by  which 
all  persons  convicted  of  felony,  in  Texas  or 
elsewhere,  were  made  incompetent  to  testify 
in  criminal  actions,  notwithstanding  a  par- 
don, unless  their  competency  to  testify  had 
been  specifically  restored.  General  Laws 
of  7th  Legislature  of  Texas,  242  ;  Oldham 
&  White's  Digest,  640.   That  provision  was 
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afterwards  put  in  the  shape  in  which  it 
stands  in  the  CJode  of  1879,  above  cited. 

The  question  whether  the  existing  statute 
of  the  State  of  Texas  upon  this  subject  is 
applicable  to  criminal  trials  in  the  courts 
of  the  United  States  held  within  the  State 
depends  upon  the  coustruction  and  effect  of 
section  858  of  the  Revised  Statutes  of  the 
United  States,  which  is  as  follows  :  "In  the 
courts  of  the  United  States  no  witness  shall 
be  excluded  in  any  action  on  account  of 
color,  or  in  any  civil  action  because  he  is  a 
party  to  or  interested  in  the  issue  tried : 
provided,  that  in  actions  by  or  against  ex- 
ecutors, administrators  or  guardians,  in 
which  judgment  may  be  rendered  for  or 
against  them,  neither  party  shall  be  al- 
lowed to  testify  against  the  other  as  to  any 
transaction  with,  or  statement  by,  the  tes- 
tator, intestate  or  ward,  unless  called  to 
testify  thereto  by  the  opposite  party,  or  re- 
quired to  testify  thereto  by  the  court.  In 
all  other  respects,  the  laws  of  the  State  in 
which  the  court  is  held  shall  be  the  rules  of 
decision  as  to  the  competency  of  witnesses 
in  the  courts  of  the  United  States  in  trials 
at  common  law,  and  in  equity  and  admir- 
alty.r 

In  1862,  Congress  enacted  that  "  the  laws 
of  the  State  in  which  the  court  shall  be  held 
shall  be  the  rules  of  decision  as  to  the  com- 
petency of  witnesses  in  the  courts  of  the 
United  States  in  trials  at  common  law,  in 
equity,  and  in  admiralty."  12  Stat.,  588. 
By  a  familiar  rule,  the  words  "trials  at 
common  law"  in  this  statute  are  to  receive 
the  construction  which  had  been  judicially 
given  to  the  same  words  in  the  earlier  Stat- 
ute relating  to  the  same  subject.  The  Ab- 
bottsford,  98  U.  S.,  440 ;  United  States  v. 
Mooney,  116  U.  S.,  104 ;  In  re  Louisville 
Underwriters,  134  U.  S.,  488.  It  has  re- 
ceived that  construction  in  several  of  the 
Circuit  Courts.  United  States  v.  Haw- 
thorne, 1  Dillon,  422;  United  States  v. 
Brown,  1  Sawyer,  531,  538*;  United  States 
V.  Black,  1  Fox,  570,  571.  The  question 
has  not  come  before  this  court,  probably 
because  there  never  was  a  division  of  opin- 
ion upon  it  in  a  Circuit  Court,  which  was 
the  only  way,  until  very  recently,  in  which 
it  could  have  been  brought  up. 

The  provision  "that  in  the  courts  of  the 
United  Stated  there  shall  be  no  exclusion  of 
any  witness  on  account  of  color,  nor  in  civil 
actions  because  he  is  a  party  to  or  interested 
in  the  issue  tried''  was  first  introduc^  in 
1864  in  the  Sundry  Civil  Appropriation 
Act  for  the  year  ending  June  30,  1865,  as  a 


proviso  to  a  section  making  an  appropria- 
tion for  bringing  counterfeiters  to  trial  and 
punishment.  Act  of  July  2,  1864,  Ch.  210, 
Sec.  3;  13  Stat,  351.  That  proviso,  as 
already  suggested,  included  criminal  cases 
in  the  first  clause,  as  distinguished  from  the 
second.  But  it  had  no  tendency  to  bring 
criminal  cases  within  the  general  provision 
of  the  Act  of  1862. 

The  proviso  as  to  actions  by  or  against 
executors,  administrator  or  guardians  was 
added,  by  way  of  amendment  to  section  3  of 
the  appropriation  act  al)ove  mentioned,  by 
the  Act  of  March  3,  1 865,  Ch.  113.  13  Stat. , 
533.  This  proviso  had  evidently  no  relation 
to  criminal  cases. 

The  combination  and  transposition  of  the 
provisions  of  1862, 1864  and  1865,  in  a  single 
section  of  the  Revised  Statutes,  putting  the 
two  provisos  of  the  later  statutes  first,  and 
the  general  rule  of  the  earlier  statute  last, 
but  hardly  changing  the  words  of  either, 
except  so  far  as  necessary  to  connect  them 
together,  cannot  be  held  to  have  altered  the 
scope  and  purpose  of  these  enactments,  or 
of  any  of  them.  It  is  not  to  be  inferred  that 
Congress,  in  revising  and  consolidating  the 
statutes,  intended  to  change  their  effect, 
unless  an  intention  to  do  so  is  clearly  ex- 
pressed. Potter  V.  National  Bank,  102  U. 
S.,  163;  McDonald  v.  Hovey,  110  U.  S., 
619;  United  States  v.  Ryder,  110  U.  S., 
729,  740. 

It  may  be  added  that  Congress  has  enacted 
that  any  person  convicted  of  perjury,  or 
subornation  of  perjury,  under  the  laws  of 
the  United  States,  shall  be  incapable  of 
giving  testimony  in  any  court  of  the  United 
States  until  the  judgment  is  reversed ;  Rev. 
Stat.,  Sees.  5392,  5393;  and  has  made  spe- 
cific provisions  as  to  the  competency  of  wit- 
nesses in  criminal  cases,  by  permitting  a 
defendant  in  any  criminal  case  to  testify 
on  the  trial,  at  his  own  request;  and  by 
making  the  lawful  husband  or  wife  of  the 
accused  a  competent  witness  in  any  prose- 
cution for  bigamy,  polyamy  or  unlawful  co- 
habitation. Act  of  March  16, 1878,  Ch.  37;  ' 
20  Stat.,  30 :  Act  of  March  3,  1887,  Ch.  397; 
24  Stat.,  635. 

For  the  reasons  above  stated,  the  provis- 
ion of  section  858  of  the  Revised  Statutes, 
that  "the  laws  of  the  State  in  which  the 
court  is  held  shall  be  the  rules  of  decision 
as  to  the  competency  of  witnesses  in  the 
courts  of  the  United  States  in  trials  at  com- 
mon law,  and  in  equity  and  admiralty,'^ 
has  no  application  to  criminal  trials;  and, 
therefore,  the  competency  of  witnesses  in 
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Griminal  trials  in  the  courts  of  the  "United 
States  held  within  the  State  of  Texas  is  not 
governed  by  a  statute  of  the  State  which  was 
first  enacted  in  1858,  but,  except  so  far  as 
Congress  has  made  specific  provisions  upon 
the  subject,  is  governed  by  the  common 
law,  which,  as  has  been  seen,  was  the  law 
of  Texas  before  the  passage  of  that  statute 
and  at  the  time  of  the  admission  of  Texas 
into  the  Union  as  a  State. 

At  common  law  and  on  general  principles 
of  jurisprudence,  when  not  controlled  by 
express  statute  giving  effect  within  the 
State  which  enacts  it  to  a  conviction  and 
sentence  in  another,  such  conviction  and 
sentence  can  have  no  effect,  by  way  of  pen- 
alty, or  of  personal  disability  or  disqualifi- 
cation, beyond  the  limits  of  the  State  in 
which  the  judgment  is  rendered.  Wisconsin 
V.  Pelican  Ins.  Co.,  127  U.  S.,  265 ;  Com- 
monwealth V.  Green,  17  Mass.,  515 ;  Sims 
V.  Sims,  75  IT.  Y.,  466;  National  Trust  Co. 
V.  Gleason,  77  N.  Y.,  400;  Story  on  Con- 
flict of  Laws,  Sec.  92 ;  1  Greenl.  Ev.,  Sec 
376.  It  follows  that  the  conviction  of  Mar- 
tin in  North  Carolina  did  not  make  him 
incompetent  to  testify  on  the  trial  of  this 
case. 

The  competency  of  Spear  to  testify  is 
equally  clear.  He  was  convicted  and  sen- 
tenced in  Texas ;  and  the  full  pardon  of  the 
Governor  of  the  State,  although  granted 
after  he  had  served  out  his  term  of  impris- 
onment, thenceforth  took  away  all  disquali- 
fications as  a  witness,  and  restored  his  com- 
I)etency  to  testify  to  any  facts  within  his 
knowledge,  even  if  they  came  to  his  knowl- 
edge before  his  disqualification  had  been 
removed  by  the  pardon.  Boyd  v.  United 
States,  142  U.  S.,  450 ;  United  States  v. 
Jones,  (before  Mr.  Justice  Thompson,)  2 
Wheeler  Crim  Cas.,  451, 461 ;  Hunnicutt  v. 
State,  18  Tex.  App.,  498;  Thornton  v. 
State,  20  Tex.  App.,  519. 

Whether  the  conviction  of  either  witness 
was  admissible  to  affect  his  credibility  is 
not  before  us,  because  the  ruling  on  that 
question  was  in  favor  of  the  plaintiff  in 
error. 

7.  Another  question  worthy  of  considera- 
tion arises  out  of  the  omission  to  deliver  to 
the  defendants  lists  of  the  witnesses  to  be 
called  against  them. 

Section  1033  of  the  Bevised  Statutes  is  as 
follows :  **  When  any  person  is  indicted  of 
treason,  a  copy  of  the  indictment,  and  a  list 
of  the  jury,  and  of  the  witnesses  to  be  pro- 
duced on  the  trial  for  proving  the  indict- 
menty  stating  the  place  of  a^>de  of  each 


juror  and  witness^  shall  be  delivered  to  him 
at  least  three  entire  days  before  he  is  tried 
for  the  same.  When  any  person  is  indicted 
of  any  other  capital  offense,  such  copy  of 
the  indictment  and  list  of  the  jurors  and 
witnesses  shall  be  delivered  to  him  at  least 
two  entire  days  before  the  trial."  This  sec- 
tion re-enacts  a  provision  of  the  first  Crimes 
Act  of  the  United  Statee^  except  that  under 
that  act  the  defendant,  if  indicted  for  any 
capital  offense  other  than  treason,  was  not 
entitled  to  a  list  of  the  witnesses.  Act  of 
April  30,  1790,  Ch.  9,  Sec.  29  ;  1  Stat.  118. 

The  words  of  the  existing  statute  are  too 
plai  n  to  be  misunderstood.  The  defendant, 
if  indicted  for  treason,  is  to  have  delivered 
to  him  three  days  before  the  trial  "a  copy 
of  the  indictment,  and  a  list  of  the  jury,  and 
of  the  witnesses  to  be  produced  on  the  trial 
for  proving  the  indictment;"  and  if  indicted 
for  any  other  capital  offense,  is  to  have 
'*such  copy  of  the  indictment  and  list  of 
the  jurors  and  witnesses"  two  days  before 
the  trial.  The  list  of  witnesses  required 
to  be  delivered  to  the  defendant  is  not  a 
list  of  the  witnesses  on  whose  testimony 
the  indictment  has  been  found,  or  whose 
names  are  indorsed  on  the  indictment ; 
but  it  is  a  list  of  the  **  witnesses  to  be  pro- 
duced on  the  trial  for  proving  the  indict- 
ment." The  provision  is  not  directory 
only,  but  mandatory  to  the  Government ; 
and  its  purpose  is  to  inform  the  defendant 
of  the  testimony  which  he  will  have  to  meet, 
and  to  enable  him  to  prepare  his  defense. 
Being  enacted  for  his  benefit,  he  may  doubt- 
less waive  it,  if  he  pleases ;  but  he  has  a 
right  to  insist  upon  it,  and  if  he  seasonably 
does  so,  the  trial  cannot  lawfully  proceed 
until  tlie  requirement  has  been  complied 
with.  United  States  v.  Stewart,  2  Dall., 
343;  United  Statei^  v.  Curtis,  4  Mason, 
232 ;  United  States  v.  -  Dow,  Taney,  34 ; 
Regina  v.  Frost,  9  Car.  &  P.,  129 ;  S.  C,  2 
Moody,  140  ;  Lord  v.  State,  18  N.  H.,  173 ; 
People  V.  Hall.,  48  Michigan,  482,  487; 
Keener  v.  State,  18  Georgia,  194,  218. 

The  provision  is  evidently  derived  from 
the  English  statute  of  7  Anne,  Ch.  21,  sec- 
tion 11,  by  which  it  was  enacted  that  ^Sirhen 
any  person  la  indicted  for  high  treason  or 
misprision  of  treason,  a  list  of  the  witnesses 
that  shall  be  produced  on  the  trial  for  prov- 
ing the  said  indictment,  and  of  the  jury, 
mentioning  the  names,  profession,  and  place 
of  abode  of  the  said  witnesses  and  jurors, 
be  also  given,  at  the  same  time  that  the 
copy  of  the  indictment  is  delivered  to  the 
psurty  indicted,  and  that  copies  of  all  indict- 
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ments  for  the  offenceB  aforesaid,  with  snch 
lists,  shall  be  delivered  to  the  party  indicted 
ten  days  before  the  trial  and  in  presence  of 
two  or  more  credible  witi^esses.'' 

)|c  :ic  ^  :fc  :i|c  :1c 

In  the  present  ease,  copies  of  the  indict- 
ments, having  indorsed  on  each  the  names 
of  thft  witnesses  upon  whose  testimony  it  had 
been  found  by  the  grand  jury,  were  deliv- 
ered to  the  defendants  more  than  two  days 
before  the  trial.  But  no  list  of  the  "witnesses 
to  be  produced  on  the  trial  for  proving  the 
indictment''  was  ever  delivered  to  any  of 
them;  and  forty  witnesses,  none  of  whose 
names  were  indorsed  on  the  indictments, 
were  called  by  the  Government,  and  ad- 
mitted to  testify,  as  of  course,  to  support 
the  indictments  and  make  out  the  case  for 
the  Government,  without  a  suggestion  of 
any  reason  for  not  having  delivered  to  the 
defendants  the  lists  required  by  the  statute. 

It  is  unnecessary,  however,  in  this  case, 
to  express  a  definitive  opinion  upon  the 
question  whether  the  omission  to  deliver 
the  list  of  witnesses  to  the  defendants  would 
of  itself  require  a  reversal  of  their  convic- 
tion and  sentence  for  less  than  a  capital 
offence,  inasmuch  as  they  are  entitled  to  a 
new  trial  upon  another  ground. 

8.  The  court  went  too  far  in  admitting 
testimony  on  the  general  question  of  con 
spiracy. 

Doubtless,  in  all  cases  of  conspiracy,  the 
act  of  one  conspirator  in  the  prosecution  of 
the  enterprise  is  considered  the  act  of  all, 
and  is  evidence  against  all.  United  States 
V.  Gooding,  12  Wheat.,  460,  469.  But  only 
those  acts  and  declarations  are  admissible 
under,  this  rule,  which  are  done  and  made 
while  the  conspiracy  is  pending,  and  in  far- 
therance  of  its  object.  After  the  conspiracy 
has  «ome  to  an  end,  whether  by  success  or 
by  failure,  the  admissions  of  one  conspirator, 
by  way  of  narrative  of  past  facts,  are  not  ad- 
missible ih  evidence  against  the  others.  1 
Greenl.  Ev.,  Sec.  Ill ;  3  Greenl.  Ev.,  Sec. 
94;  State  V.  Dean,  13  Iredell,  63;  Pattonv. 
State,  6  Ohio  St.,  467;  State  v.  Thibeau^O 
Vermont,  100;  State  v.  Larkin,  49  N.  H., 
39;  Heine  V.  Commonwealth,  91  Penn.  St., 
145 ;  Davis  v.  State,  9  Tex.  App.,  363. 

Tested  by  this  rule,  it  is  quite  clear  that 
the  defendants  on  trial  could  not  be  affected 
by  the  admissions  made  by  others  of  the  al- 
leged conspirators  after  the  conspiracy  had 
ended  by  the  attack  on  the  prisoners,  the 
killing  of  two  of  them,  and  the  dispersion 
of  the  mob.    There  is  no  evidence  in  the 


record  tending  to  show  that  the  conspiracy 
continued  after  that  time.  Even  i(  as  sug- 
gested by  the  counsel  for  the  United  States, 
the  conspiracy  included  an  attempt  to  man- 
ufactureevidence  to  shield  Logan,  Johnson^s 
subsequent  declarations  that  Logan  acted 
with  the  mob  at  the  fight  at  Dry  Creek  were 
not  in  execution  or  furtherance  of  the  con- 
spiracy, but  were  mere  narratives  of  a  past 
fact.  And  the  statements  to  the  same  effect, 
made  by  Charles  Marlow  to  his  companions 
while  returning  to  the  Denson  Farm  after 
the  fight  was  over,  were  incompetent  in  any 
view  of  the  case. 

There  being  other  evidence  tending  to 
prove  the  conspiracy,  and  any  acts  of  Logan 
in  furthemnce  of  the  conspiracy 'being  there- 
fore admissible  against  all  the  conspirators 
as  their  acts,  the  admission  of  incompetent 
evidence  of  such  acts  of  Logan  prejudiced 
all  the  defendants  and  entitles  them  to  a 
new  trial. 

Upon  the  other  exceptions  taken  by  the 
defendants  to  rulings  and  instructions  at  the 
trial  we  give  no  opinion,  because  they  in- 
volve no  question  of  public  interest,  and 
may  not  again  arise  in  the  same  form. 

Judgment  reversedy  and  case  remanded  to 
the  Oircuit  Courts  vnth  directions  to  set  aside  the 
verdict'  and  to  order  a  new  trial, 

Mr.  Justice  Lamae  did  not  concur  in  the 
opinion  of  the  court  on  the  construction  of 
section  5508  of  the  Eevised  Statutes. 

Mr.  Justice  Brewer  was  not  present  at 
the  argument,  and  took  no  part  in  the  de- 
cision of  this  case. 


Acts  and  Joint  ResolutionB  of  the  62d 

Oonfirress,   relatinfir  to  Distriot  of 

Columbia  matters. 


To  amend  on  act  entitled  "An  act  to  amend  the 
general  incorporation  law  of  the  District  of 
Oolumbia,"  approved  May  seventeenth, 
eighteen  hundred  and  eighty-two. 

Be  it  enacted  by  the  Senate  and  House  of  i2ep- 
resentatives  of  the  United  States  of  America  in 
Congress  oMcmbled,  That  section  one  of  the  aot 
entitled  "An  aot  to  amend  the  general  incorpor- 
ation law  of  the  District  of  Columbia,"  approved 
May  seven teenthj  eighteen  hundred  and  eighty- 
two,  be,  and  tiie  same  is  hereby,  amended 
by  adding,  after  the  words  "or  for  the  purpose 
of  insuring  title  to  real  estate,"  the  words  "or 
for  the  purpose  of  carrying  on  fire  insurance;" 
so  as  to  read: 

*That  the  five  hundred  and  fiftv-third  section 
of  the  Revised  Statutes  of  the  United  States,  re- 
lating to  the  District  of  Columbia,  be,  and  the 
same  is  hereby,  amended  by  adding,  after  the 
words  "life  insurance,"  the  words  "or  for  the 
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pnrpoBe  of  insaring  titles  to  real  estate  or  for 
the  purpose  of  carrying  on  fire  insurancse." 

Sec.  2.  That  section  two  of  said  act  be, 
and  the  same  is  hereby  amended  by  adding, 
after  the  words  "or  for  the  purpose  of  insuring 
titles  to  real  estate,"  the  words  ^*or  for  the  pur- 
pose of  carrying  on  fire  insurance;"  so  as  to 
read: 

S£3C.  2.  That  any  company  heretofore  formed, 
agreeably  to  the  aforesaid  section  of  the  said 
Revised  Statutes,  for  the  purpose  of  insuring 
titles  to  real  estate  or  for  the  purpose  of  carry- 
ing on  fire  insurance  may  become  perpetual 
on  filing  in  the  office  of  the  recorder  of  deeds 
of  the  District  of  Columbia  a  certificate  to  that 
effect,  in  like  manner  as  is  provided  by  law  for 
the  filing  of  the  original  certificate  of  mcorpoiv 
ation. 

Sec.  3.  Congress  may  at  any  time  alter, 
amend  or  repeal  this  act. 

Approved,  February  9, 1892. 

An  act  to  change  the  corporate  name  of  the 
National  Safe  Deposit  Company,  of  Wash- 
incrton. 

Be  U  enacted  by  the  Senate  and  House  of  Rep- 
resentativea  of  the  United  States  of  America  m 
Congress  assembled,  That  the  corporate  name  of 
the  National  Safe  Deposit  Company  of  Wash- 
ington, a  bodv  corporate  now  doing  business  in 
tiie  District  of  Columbia  and  incorporated  under 
an  act  of  Congress  entitled  "An  act  to  incorpor- 
ate the  National  Safe  Deposit  Company,  of 
Washington,  in  the  District  of  Columbia,"  ap- 
proved January  twenty-second,  eighteen  hun- 
dred and  sixty-seven,  be,  and  the  same  is 
hereby,  changed  to,  and  shall  hereafter  be, 
"  The  National  Safe  Deposit,  Savings  and  Trust 
Company,  of  the  District  of  Columbia." 

Approved,  February  18, 1892. 

Joint  resolution  to  regulate  licenses  to  proprie- 
tors of  theaters  in  the  city  of  Washington, 
District  of  Columbia,  and  for  other  pur- 
poses. 

Resolved  bytJie  Senate  and  House  of  Rgpresen- 
UUiives  of  the  United  'States  of  America  in  Congress 
assembled^  That  all  licenses  issued  bv  the  Com- 
missioners of  the  District  of  Columbia  to  pro- 
prietors of  theaters  or  other  public  places  of 
amusement  in  the  city  of  Washington,  District 
of  Columbia,  and  now  in  force,  be  and  the  same 
are  hereby  terminated,  unless  the  persons  hold- 
ing such  licenses  shall  within  ten  days  after  due 
notice  comply  with  such  regulations  as  may  be 
prescribed  for  the  public  safety  bj  the  Commis- 
sioners of  the  District  of  Columbia. 

Sbc.  2.  That  the  Commissioners  of  t^e  District 
of  Columbia  are  hereby  authorized  and  empow- 
ered to  make  and  enforce  all  such  reasonable 
and  usual  police  regulations  in  addition  to  those 
already  made  under  the  act  of  January  twenty- 
sixtii,  eighteen  hundred  and  eighty-seven,  as 
they  may  deem  necessary  for  the  protection  of 
lives,  limbs,  health,  comfort  and  quiet  of  all 
persons  and  the  protection  of  all  property 
within  the  District  of  Columbia. 

Approved,  February  26, 1892. 

An  act  to  prevent  fraudulent  transactions  on 
the  part  of  commission  merchants  and  other 


consignees  of  goods  and  other  property  in 
the  District  of  Columbia. 

Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives ojT  the  United  Stales  of  America  tn 
Congress  assembled.  That  if  any  factor,  commis- 
sion merchant,  consignee,  or  any  person  selling 
goods  on  commission,  or  the  agent,  clerk,  or 
servant  of  such  person,  shall  convert  to  his  own 
use  in  the  District  of  Columbia  any  provisions, 
fruits,  fiour,  meat,  butter,  cheese,  or  any  other 
goods,  merchandise,  or  property,  or  the  pro- 
ceeds of  the  same,  and  shall  fail  to  pay  over  the 
avails  or  proceeds,  less  his  proper  charges, 
within  five  days  alter  receiving  the  money  or 
its  equivalent  f^om  the  purchaser  or  purchasers 
of  said  goods  or  produce,  and  after  demand 
made  therefor  by  the  person  entitled  to  receive 
the  same,  or  his  or  her  duly  authorized  agent, 
he  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  information  and  conviction  in  the 
police  court  of  the  District  of  Columbia  shall 
be  fined  not  more  than  one  thousand  dollars  or 
be  imprisoned  not  exceeding  six.  months,  or 
both,  in  the  discretion  of  the  court. 

Approved,  March  21,  1892. 

An  act  to  amend  an  act  entitled  "An  act  making 
appropriations  to  provide  for  the  expenses 
of  the  government  for  the  District  of  Col- 
umbia for  the  fiscal  year  ending  June  thir- 
tieth, eighteen  hundred  and  eighty-two.  and 
for  other  purposes,"  approved  March  third, 
eighteen  hundred  and  eighty-ona 
Be  it  enacted  by  the  Senate  aiid  House  of  Rep- 
resentatives of  the  United  States  of  America  m 
Congress  assembled,  That  the  paragraph  relating 
to  the  duties  of  the  assessor,  commencing  with 
the  fourth  line  from  the  bottom  of  page  four 
hundr#d  and  sixty  and  ending  with  and  includ- 
ing the  eighth  line  from  the  top  of  page  four 
hundred  and  sixty-one,  of  volume  twenty-one. 
United  States  Statutes  at  Large,  be,  and  the 
same  is  hereby,  amended  so  as  to  reuad  as  fol- 
lows: 

"  The  books  of  assessment  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and 
ninety-three,  and  annually  thereafter,  shall  be 
prepared  by  the  assessor  of  the  District  of  Col- 
umbia before  the'  first  day  of  November  of  each 
year,  and  upon  the  completion  thereof,  said  as- 
sessor shall  prepare  a  statement  showing  the 
total  amount  of  the  assessment  of  both  real  and 
personal  property,  and  the  total  amount  of  taxes 
to  be  collected  under  said  assessment;  which 
statement  shall  be  receipted  by  the  collector  of 
taxes  in  triplicate,  and  said  collector  shall  be 
held  responsible  under  his  bond  for  all  such 
taxes,  except  such  as  he  may  not  be  able  to  col- 
lect after  fully  complying  with  the  requirements 
of  law.  The  original  receipt  of  said  assessment 
and  taxes  shall  oe  forwarded  by  the  assessor 
to  the  First  Comptroller  of  the  Treasury,  the 
duplicate  to  the  auditor  of  the  District  of  Col- 
umbia, and  the  triplicate  shall  be  retained  by 
the  collector.  Hereafter  all  tax  bills  shall  be 
made  up  under  the  direction  of  the  assessor  of 
the  District  of  Columbia.  All  acts  or  parts  of 
acts  inconsistent  with  any  of  the  provisions  of 
this  act  are  hereby  repealed." 
Approved,  March  31, 1892. 
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An  act  to  prevent  fraud  npon  the  water  reve- 
nues of  the  District  of  Columbia. 

Be  it  enacted  by  the  Senate  and  House  of  itep- 
resentativea  of  the  United  States-  of  America  tn 
Congress  oMem&Zed,  That  any  person  who,  with 
intent  to  iniure  or  defraud  the  District  of  Ck)l- 
umbia,  shall  make  or  cause  to  be  made  any 
pipe,  tube,  or  other  instrument  or  contrivance, 
or  connect  the  same  or  cause  it  to  be  connectea 
with  any  water  main  or  service  pijie  or  other  pipe 
for  conducting  or  supplying  Potomac  water,  in 
such  manner  as  to  pass  or  carry  the  water,  or 
any  portion  thereof,  around  or  without  passing 
through  the  meter  provided  for  the  measuring 
and  roistering  of  the  Potomac  water  suppliea 
to  anv  premises,  or  who  stiall,  without  permis- 
sion from  the  Commissioners  of  the  District  of 
Columbia,  tamper  with  or  break  any  water 
meter  or  break  the  seal  thereof,  or  in  any  man- 
ner change  the  reading  of  the  dial  thereof, 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  punished  by  imprison- 
ihent  not  exceeding  six  months,  or  by  fine  not 
exceeding  two  hundred  and  fifty  dollars. 

Approved,  April  5,  1892. 

Joint  Resolution  amending  the  '* Joint  Resolu- 
tions to  regulate  licensee  to  proprietors  of 
theaters  in  the  City  of  Washington,  District 
of  Columbia,  and  for  other  purposes "  ap- 
proved  February    twenty-sixth,    eighteen 
hundred  and  ninety-two. 
Resolved  by  the  Sen^ite  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Von- 
gress  assembled,  That  the  Commissioners  of  the 
Distoict  of  Columbia  are  hereby  authorized  to 
extend,  for  a  reasonable  period  to  be  deter- 
mined by  them,  the  time  for  compliance  with 
the  r^^lations  prescribed  by  them  for  tfie  pub- 
lic safety,  pursuant  to  the  requirements  of  the 
first  section  of  the  Joint  Resolution  "  to  regu- 
late licenses  to  proprietors  of  theatres  in  me 
city  of  Washington,  District  of  Columbia,  and 
for  other  purposes,"  approved  February  twenty- 
sixth  eighteen  hundred  and  ninety-two,  in  cases 
where  they  are  satisfied  that  the  persons  noti- 
fied are  making  due  exertion  to  effect  such 
compliance  and  that  said  Commissioners  may 
continue  in  force  pending  such  compliance,  the 
licenses  for  any  such  theatre  or  public  place  of 
amusement:    Provided,    That   no   more  than 
ninety  days  extension  of  time  in  the  aggregate 
shall  be  allowed  for  compliance  with  such  regu- 
lations. 
Approved,  April  6,  1892. 

Joint  resolution  to  encourage  the  establishment 
and  endowment  of  institutions  of  learning 
at  the  national  capital  by  defining  the  po^- 
icy  of  the  Covemment  with  reference  to  the 
use  of  its  literary  and  scientific  collections 
by  students. 
Whereas,  large  collections  illustrative  of  the 
various  arte  and  sciences  and  facilitating  lite- 
rary and  scientific  research  have  been  accumu- 
lated by  the  action  of  Congress  through  a  series 
ofyears  at  the  national  capital;  and 

Whereas  it  was  the  original  purpose  of  the 
Qovemment  thereby  to  promote  research  and 
the  difltision  of  knowledge,  and  is  now  the  set- 


tled policy  and  present  practice  of  those  charged 
with  the  c4re  of  these  collections  specially  to 
encourage  students  who  devote  their  time  to  the 
investigation  and  study  of  any  branch  of  knowl- 
edge by  allowing  to  them  all  proper  use  thereof; 
and 

Whereas  it  is  represented  that  the  enumera- 
tion of  these  facilities  and  the  formal  statement 
of  this  policy  will  encourage  the  establishment 
and  endowment  of  institutions  of  learning  at 
the  seat  of  Covemment  and  promote  the  work 
of  education  by  attracting  students  to  avail 
themselves  of  the  advantages  aforesaid  under 
the  direction  of  competent  instructors:  There- 
fore, 

Resolved  by  the  Senate  and  House  of  Represen- 
tatives of  the  United  States  of  Amenoa,  %n  Ckm- 
gress  assembled,  That  the  facilities  for  research 
and  illustration  in  the  following  and  any  other 
Governmental  collections  now  existing  or  here- 
after to  be  established  in  the  city  of  Washington 
for  the  promotion  of  knowledge  shall  be  access- 
ible, under  such  rules  and  restrictions  as  the 
officers  in  charge  of  each  collection  may  pre- 
scriba.  sul^ect  to  such  authority  as  is  now  or  may 
hereafter  oe  permitted  by  law,  to  the  sdentiflc 
investigators  and  to  students  of  any  institation 
of  higher  education  now  incorporated  or  here- 
after to  be  incorporated  under  the  laws  of  Con- 
gress or  of  the  District  of  Columbia,  to  wit: 

One.  Of  the  Library  of  Congress. 

Two.  Of  the  National  Museum. 

Three.  Of  the  Patent  Offica 

Four.  Of  the  Bureau  of  Education. 

Five.  Of  the  Bureau  of  Ethnology. 

Six.  Of  the  Army  Medical  Museum. 

Seven.  Of  the  Department  of  Agriculture. 

Eight.  Of  the  Fish  Commission. 

Nine.  Of  the  Botanic  Gardens. 

Ten.  Of  the  Coast  and  Geodetic  Survey. 

Eleven.  Of  the  G^lc^cal  Survey. 

Twelve.  Of  the  NavalObeervatory. 

Approved,  April  12,  1892. 

An  act  to  authorize  the  appointment  of  an  in- 
spector of  plumbing  i^  the  District  of  Col- 
umbia, and  for  other  purposes. 
Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  Stages  qf  America  xn 
Congress  assembled.  That  the  Commissioners  of 
the  District  of  Columbia  and  their  successors  beL 
and  they  hereby  are,  authorized  and  empowered 
to  make,  modify,  and  enforce  regulations  gov- 
erning plumbing,  house  drainage,  and  the  ven- 
tilati<ni,  preservation,  and  maintenance  in  good 
order  of  house  sewers  and  public  sewers  in  the 
District  of  Columbia,  and  also  regulations  gov- 
erning the  examination,  registration,  and  licens- 
ing of  plumbers  and  the  practioe  of  the  business 
of  plumbing  in  said  District;  and  any  person 
who  shall  neglect  or  refhse  to  comply  with  the 
requirements  of  the  provisions  of  said  resalar 
tions  after  ton  days'  notice  of  the  snecific  udng 
required  to  be  done  thereunder,  within  the  time 
limited  by  the  Commissioners  for  doing  such 
work,  or  as  the  said  time  may  be  extended  by 
said  Commissioners,  shall  upon  conviction 
thereof  be  punishable  by  a  fine  of  not  more  than 
two  hundred  dollars  for  each  and  every  such 
offense,  or  in  default  of  payment  of  fine,  to  im- 
^prisonment  not  to  exceed  thirty  days. 
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Sbo.  2.  That  the  said  Oommlssioners  and  their 
snoeeesors  be,  and  they  hereby  are,  anthorized 
and  emi)owered  to  reqaire  every  person  licensed 
to  practice  the  business  of  plumbing  in  the  Dis- 
trict of  Oolumbia,  before  engaging  in  tSe  said 
business,  to  file  a  bond  in  such  amount  not  ex- 
ceeding the  sum  of  two  thousand  dollars  and 
with  such  number  of  sureties  as  the  said  Oom- 
mlssioners shall  determine,  conditioned  upon 
the  fidthftil  i)erformance  of  all  work  in  compli- 
ance with  the  plumbing  reflations,  and  tnat 
the  District  of  Columbia  shalT  be  kept  harmless 
from  the  consequence  of  any  and  all  acts  of  the 
said  licensee  during  the  period  covere<)  by  the 
said  bond. 

Sbc.  3.  That  the  said  Oommlssioners  and  their 
successors  be,  and  they  hereby  are,  authorized 
to  establish  and  charge  a  fee  for  each  permit 
granted  to  connect  any  building,  premises,  or 
establishment  with  any  sewer,  water,  or  gas 
.main,  or  other  underground  structure  located 
in  any  public  street,  avenue,  alley,  road,  high- 
way, or  space;  and  also  to  establish  and  charge 
a  fee  for  each  permit  granted  to  make  an  exca- 
vation in  any  public  street,  avenue,  alley,  high- 
way, road,  or  space  for  the  purpose  of  repairing, 
altering,  or  extending  any  house  sewer,  water 
main,  or  g^  main,  or  other  underground  con- 
struction. The  fees  authorized  by  this  section 
shall  be  paid  to  the  collector  of  taxes  of  the  Dis- 
trict of  Oolumbia  and  by  him  deposited  in  the 
Treasury  of  the  United  States,  one  half  to  the 
credit  of  the  United  States  and  one  half  to  the 
credit  of  the  District  of  Oolumbia. 

Sbo.  4.  That  the  inspector  of  plumbing  and 
his  assistants  shall  be  under  the  direction  of  said 
Oommlssioners,  and  they  are  hereby  empowered 
accordingly,  to  inspect  or  cause  to  be  inspected, 
all  houses  when  in  course  of  erection  in  said 
district,  to  see  that  the  plumbing,  drainage,  and 
ventilation  of  sewers  thereof  conform  to  tne  reg- 
ulations hereinbefore  provided  for;  and  also  at 
any  time,  during  reasonable  hours,  under  like 
direction,  on  the  application  of  the  owner,  or 
occupant^  or  the  complaint  under  oath  of  any 
reputable  citizen  to  inspect  or  cause  to  be  in- 
spected any  house  in  said  district,  to  examine 
the  plumbing,  drainage,  and  ventilation  of  sew- 
ers thereof,  and  generally  to  see  that  the  regu- 
lations hereinbefore  provided  for  are  duly 
observed  and  enforced. 

Sbo.  5.  That  all  laws  or  parts  of  laws  incon- 
sistent herewith  be,  and  tney  hereby  are,  re- 
pealed. 

Approved,  April  23, 1892. 

An  act  to  extend  the  time  for  making  an  assess- 
ment of  real  estate  in  the  District  of  Ool- 
umbia, outside  the  cities  of  Washington  and 
Georgetown. 
Be  it  enacted  by  the  Senate  and  Hauee  of  Rep- 
resentaiives  of  the  United  States  of  America  \n 
Congress  CLSsembled,  That  the  time  fixed  for  the 
retium  of  assessment  by  section  seven  of  the  act 
to  levy  an  assessment  of  real  estate  in  the  Dis- 
trict of  Oolumbia  in  the  year  eighteen  hundred 
and  eighty-three,  and  eveiy  third  year  there- 
after, approved  Biarch  third^  eighteen  hundred 
and  eighty-three,  be,  and  tne  same  is  hereby, 
extended  to  the  first  day  of  December,  eighteen 
hundred  and  ninety-two,  as  to  all  the  real  estate 


in  the  District  of  Oolumbia  outside  the  cities  of 
Washington  and  G^eorgetown. 

Sec.  2.  That  the  time  fixed  by  section  nine  of 
said  act,  for  the  meeting  of  the  board  of  equali- 
zation and  review  be,  and  the  same  is  hereby, 
postponed  until  the  first  day  of  December, 
eighteen  hundred  and  ninety-two,  so  fitr  as  it 
refers  to  that  part  of  the  District  of  Oolumbia 
outside  of  Washington  and  Gtoorg^town,  and 
the  said  equalization  and  review  shall  be  finally 
completed  on  or  before  December  thirty-first, 
eighteen  hundred  and  ninety-two. 

Sec.  3.  That  section  four  of  the  act  entitled 
**  An  act  for  the  support  of  the  government  of 
the  District  of  Oolumbia  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and 
seventy-eighti,  and  for  other  purposes,"  appro- 
ved March  third,  eighteen  hundred  and  seventy- 
seven,  be,  and  the  same  is  hereby,  amended  so 
as  to  make  the  whole  tax  levied  under  the  as- 
sessment of  that  portion  of  the  District  of  Ool- 
umbia outside  of  Washington  and  Oeorgetown 
herein  provided  for,  due  and  payable  on  the 
first  day  of  May,  eighteen  hundred  and  ninety- 
three,  instead  of  one  half  on  the  first  day  of 
November,  eighteen  hundred  and  ninety-two, 
and  one  half  on  the  first  day  of  May,  eighteen 
hundred  and  ninety-three,  as  by  existing  law : 
Provided,  That  these  amendments  shsAl  not  ex- 
tend beyond  the  fiscal  year  ending  June  thir- 
tieth, eighteen  hundred  and  ninety-Shree. 

Sbc.  4.  That  the  provision  that  the  assessors 
shall  not  reduce  the  aggregate  value  of  the  real 
property  below  the  aggregate  value  thereof  as 
made  and  returned  by  them,  contained  in  sec- 
tion nine  of  the  act  of  March  third,  eighteen 
hundred  and  eighty-three,  aforesaid,  be,  and 
the  same  is  hereby  repealed. 

Approved,  April  28,  1892. 

An  act  to  empower  the  Oommlssioners  of  the 
District  of  Oolumbia  to  grant  respites  and 
pardons  in  certain  cases. 

Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  in 
Confess  assemhledy  That  the  Oommlssioners  of 
the  District  of  Oolumbia  may  grant  paordons  and 
respites  for  ofiienses  against  the  late  corporation 
of  Washington,  the  ordinances  of  Georgetown 
and  the  levy  court,  the  laws  enacted  by  the 
legislative  assembly,  and  the  police  and  building 
regulations  of  the  District. 

Approved,  April  28,  1892. 

An  act  to  amend  the  act  giving  the  approval 
and  sanction  of  Oongress  to  the  route  and 
termini  of  the  Anacostia  and  Potomac  River 
Railroad  in  the  District  of  Oolumbia. 
Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  in 
Confess    assembled,  That  the  act  giving  the 
sanction  and  approval  of  Oongress  to  the  route 
and  termini  of  tne  Anacostia  and  Potomac  River 
Railroad,  approved  February  eighteenth,  eigh- 
teen hundred  and  seventy-five,  subsequently 
amended,  be,  and  the  same  is  hereby,  amended  so 
as  to  authorize  the  said  company  to  lay  tracks  and 
switches  and  run  cars  as  follows  :  Aom  the  in- 
tersection of  its  tracks  at  Ninth  street  with  B 
street  northwest  north  on  Ninth  street  to  G. 
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street  northwest  over  the  tracks  of  the  Metro- 
politan Railway  Company  ;  thence  west  on  G. 
street  northwest  to  Eleventh  street  northwest 
over  the  tracks  of  Eckington  and  Soldiers'  Home 
Railway  Company;  thence  south  on  Eleventh 
street  to  E.  street  northwest,  and  east  on  E  street 
to  Ninth  street  on  the  tracks  of  the  Capitol, 
North  0  Street  and  South  Washington  Railway 
Company;  thence  south  on  Ninth  street  to  B 
street  on  the  tracks  of  the  Metropolitan  Railway 
Company.    That  in  construction  of  its  tracks 
herein  authorized  the  pattern  of  the  rail  used 
shall  be  the  standard  flat  grooved  rail  and  ap- 
proved by  the  Commissioners  of  the  District  of 
Columbia,  and  that  all  rails  laid  under  authority 
of  this  act  shall  be  on  a  level  with  the  surface  of 
the  street:  Provided.  That  the  said  company 
shall  commence  work  within  three  months  and 

£egal  Notices 

IN  THE  SUPREME  COURT  OF  THE  0ISTRICT  OF  COLUMBIA. 

Robert  f.  Allen  vs.  Augusta  Harris,  LetHIa  B.  Gahrin  and  Maria  L. 

Williams. 

In  Equity.    No.  18,806. 

On  motion  of  the  plaintiff,  by  Mr.  W.  Preston  Williamaon, 
his  counsel,  it  is,  this  28th  day  of  May,  1892,  ordered  that  the 
defendant.  MARIA  L.  WILLIAMS,  cause  her  appearance  to 
be  entered  herein  on  or  before  the  first  rule-day  of  thia  oonrt 
occurring  40  days  after  this  day :  otherwise  the  cause  will  be 
proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  for  the  sale  of  sub-lot  68.  in  square 
366.  in  this  City  and  District,  and  for  partition  between  the 
heirs  of  the  late  Letitia  Allen. 

This  notice  is  to  be  published  in  the  Washington  Law 
Reporter  and  the  Washington  Post, 

A.  B.  HAGNER.  Asso.  Justice. 

A  true  copy.    Test:                    J.  R.  Young,  Clerk. 
22                                               By  M.  A.  Clancy.  Aaat.  Clerk. 

[Filed  May  28, 1892.    J.  R.  Young.  Clerk.] 

complete  the  same  within  six  months  from  the 
approval  of  this  act. 

Sec.  2.  That,  should  any  part  of  the  track  ex- 
tension herein  authorized  coincide  with  portions 
of  any  other  duly  incorporated  street  railway  in 
the  District  of  Columbia,  but  one  set  of  tracks 
shall  be  used  when,  on  account  of  the  width  of 
the  street  or  for  other  sufficient  reason,  it  shall 
be  deemed  necessary  by  the  Commissioners  of 
the  District ;  and  the  relative  conditions  of  use 
and  of  chartered  rights  may  be  adjusted  upon 
terms  to  be  mutually  agreed  upon  between  the 
companies,  or,  in  case  of  disagreement,  by  the 
supreme  court  of  the  District  of  Columbia,  on 
petition  filed  therein  by  either  party  and  on 
such  notice  to  the  other  party  as  the  court  may 
order. 

Sec.  3.  That  this  Road  shall  exchange  tickets 
with  other  roads  where  their  tracks  unite. 

Sec.  4.  That  Congress  may  at  any  time  amend, 
alter,  or  repeal  this  act. 

Approved,  April  30,  1892. 

This  is  to  Giye  Notice 

That  the  subecriber  of  the  District  of  Columbia,  has  ob- 
tained nrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary    on    ihe    personal   estate  of  PAUL    BOLL, 
late  of  the  District  of  Columbia,  deceased ;  on  the  6th  day  of 
January.  A.  D.  1891. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on   or  before  the  11th  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  29th  day  of  January.  1892. 
ANNA  MARIA  BOLL, 
22    Eugene  J.  B.  O'Neill.  Proctor.               1218  G  St.,  n.  w. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Charles  A.  Elliot  etal.) 

vs.                 Y  Equity,  No.  13.730. 

Clara  Ross  etal.    ) 

David  E.  McComb,  trustee,  having  reported  to  the  ooort 
a  sale  of  sub-lot  80  in  diaries  W.  King's  subdivision  of  lot 
6,  square  No.  684,  involved  in  this  suit,  to  Henry  Walter  for 
the  sum  of  |3,I50.  and  that  the  said  Henrv  Walter  has  com- 
plied with  the  terms  of  sale  on  his  part.  It  is  this  1st  day  of 
June,  1892.  ordered  that  the  said  sale  be  hereby  ratified  and 
confirmed,  unless  cause  to  the  contrary  be  shown  on  or  be- 
fore the  25th  day  of  June,  1892. 

Cejal  Notices. 

Provided  a  copy  of  this  order  be  published  in  the  Waah- 
ington  Law  Reporter  and  in  the  Evening  Star  once  a  week 
for  three  weeks  prior  to  said  date. 

A.  B.  HAGNER,  Asso.  Jnstioe. 

A  true  copy.    Test :                  J.  R.  Young.  Clerk, 

FIR^X  IN8KRXION. 

22                                             By  M.  A.  Clancy,  Aast.  Clerk. 
[Piled  June  1. 1892.    J.  R.  Young.  Clerk.] 

This  is  to  Give  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  JOHN  I.  GREOG, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber  on  or  before  the   22d  day  of  April 
next;   they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 
Given  under  my  hand  this  22d  day  of  April,  1892. 

HARRIET  C.  GREGG, 
Cr.  JOS.  K.  McCAMMON, 
JAS.  H.  HAYDEN, 

1420  F  St..  n.  w. 

Tliis  is  to  Giye  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  busineas,  letters 
of  administration  on  the  personal  estate  of  CHABLBS  C 
FAIRFIELD,  late  of  Humboldt  Co..  California,  deceased. 

All  persons  having  claims  against  tha  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  3l8t  day  of  May  next ; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  its  hand  this  31st  day  of  May,  1892. 

WASHINGTON  LOAN  &  TRUST  CO., 

By  B.  H.  WARNER,  Pt. 
22   John  B.  Lamer,  Proctor. 

22   Jos.  K.  McCammon  and  Jas.  H.  Hayden,  Proctors. 

This  is  to  Giye  Notice 

This  is  to  Give  Notice 

That  the  subscriber  of  District  of  Columia.  has  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  holding 
a   special  terra   for   Orphans'   Court    business,  letters   of 
administration  on  the  personal  estate  of  SARAH  M.  RIT- 
TENHOU8E,  late  of  the  District  of  Columbia,  deceased. 

AH  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  25th  day  of  May  next  : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  25th  day  of  May,  1892. 

RANDALL  HAGNER. 
22    Randall  Hagner,  Proctor.                406  5th  street,  n.  w. 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamenUry  on  the  personal  estate  of  NATHAN  BEACH 
CLARK,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tne  27th  day  of  May  next; 
they  may  otherwise  by  law  be  excluded  ftom  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  27th  day  of  May.  1892. 

HELEN  W.  CLARK, 
Care  Carusi  &  Miller,  486  La.  Ave.,  n.  w. 
22    Cams!  &  Miller,  Proctors. 
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Tkis  is  to  GlTe  Notice 

That  the  subscriber,  of  the  District  of  Oolombia,  has  ob- 
tained trom  the  Sapreme  Court  of  the  District  of  Ck>laiiibia 
h'oUUng  a  special  term  for  Orphans*  Ck>art  business.  Letters 
testamenti^  on  the  personal  estate  of  JAMES  ANDERSON, 
late  of  the  IHstrict  of  Columbia,  deceased. 

All  persons  having  claims  a^nst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subscriber,  on  or  before  the  12th  day  of  May 
next;  they  may  otherwise  by  law  be  excluded  &om  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  May.  1892. 

CHAS.  A.  WELLS, 
22  UyattsviUe,  Md. 


This  13  to  GlTO  Notice 

That  the  eubecriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  spe6ial  term  for  Orphans'  Court  business,  let- 
ters of  administration  on  the  personal  estate  of  JOHN 
6IBNET,  late  of  Ft.  MaerinniB,  Montana,  deceased. 

All  persons  haying  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  May 
next:  they  may  otherwise  by  law  be  excluded  frt>m  all 
benefit  of  Uie  ssid  estate. 

Given  under  my  hand  this  28th  day  of  May,  1892. 

ALLAN  BUTHERFOBD. 
22  Boom  123,  Atlantic  Bldg. 


This  is  to  GiTe  Notice 

That  the  subscriber  of  Troy,  N.  T.,  has  obtained  from  the 
Sapreme  Court  of  the  District  of  Columbia,  holding  a 
spedal  term  for  Orphans'  Court  business,  letters  of  admini- 
s^ation  on  the  personal  esl^ateof  THADEU8  W.  PATCHIN, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  havins  claims  against  the  said  deceased  are 
her^y  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  May  next ; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  27th  day  of  May,  1892. 

JESSIE  P.  MANN, 
22    C.M.&H.S.  Matthews,  Proctors.         2606ESt.,  n.w. 


IN  THE  SUPfiEME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Equity,  No.  18,786. 


EHxabeth  Davis  et  al. 

vs. 
Daniel  Jackson  et  al. 

L.  Cabell  Williamson  and  Jackson  H.  Balston,  trustees 
appointed  to  make  sale  of  the  real  estate  described  in  the 
aoove  entitled  cause,  having  reported  that  they  have  sold 
the  east  twenty  (20)  feet  front  by  the  depth  of  lot  eleven  (11) 
in  square  eight  hundred  and  eighteen  (818).  Washington, 
D.  C,  to  John  W.  Bayne,  for  the  sum  of  three  thousand 
eight  hundred  and  twenty-five  (23.825)  dollars,  it  is  this  27th 
day  of  May,  A.  D.  1802,  adjudged,  ordered  and  decreed,  that 
said  sale  be  ratified  and  confirmed,  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  27th  day  of  June,  A.  D.  1882. 

Provided  that  a  copy  of  this  decree  be  published  in  the 
Washington  Law  Reporter  once  in  each  week  for  three  suc- 
cessive weeks  prior  to  said  date. 

CHARLES  P.  JAMES,  JusUce. 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

22  By  M.  A.  Clancy,  Asst.  Clerk. 

[PUed  May  27, 1892.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


ThoMas  W.  Walter  etal. 
ElMinor  A.  Walter  et  al. 


Equity,  No.  12,910. 


The  trustees  appointed  in  this  cause  to  make  of  lot  num- 
bered thiriy-eight  of  H.  M.  Schneider's  subdivision  of 
originiU  lot  numbered  five  in  square  numbered  thirt;^-8even, 
having  reported  I  he  sale  thereof  to  Harry  M.  Schneider  for 
the  sum  of  six  thousand  four  hundred  and  seventy-five 
dollars  (|6,475),  it  is,  this  27th  day  of  May,  1892,  ordered,  ad- 
judged and  decreed  that  said  sale  be  ratified  and  confirmed 
unless  cause  to  the  contrary  be  shown  on  or  before  the  2l8t 
d«r  of  June,  1882. 

Provided  a  copy  of  this  order  be  published  for  three  suc- 
cessive weeks  prior  to  said  date  in  the  Washington  Law 
Reporter. 

CHARLES  P.  JAMES.  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

22  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  May  27, 1892.    J.  R.  Young,  aerk.] 


Ctgal  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  26th  day  of  May,  1892. 

Arthur  E.  Bateman,  Jabez  A.  Bottwick  and  Gtorge  H.  Sullivan 

Administrator  of  Algernon  S.  Sullivan,  deceased, 

Harvey  Durand,  Thomas  W.  Pearsall,  Stwhen  V.  WhKe,  WIHtam 

W.  Dudley  and  John  E.  Beall. 

In  Equity.    No.  13,646.    Eq.  Docket,  88. 

On  motion  of  the  platntifis,  by  Mr.  H.  H.  Wells,  their 
solicitor,  it  is  ordered  that  the  defendants,  Harvey  Durand. 
Thomas  W.  Pearsall  and  Stephen  V.  White,  who  are  non- 
residents and  against  whom  subpoenas  have  been  issued 
and  returned  not  found,  cause  their  appeasance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  foriy 
days  after  this  day :  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  defiiult. 

The  object  of  this  suit  is  to  close  up  and  obtain  final 
settlement  of  a  trust  existing  between  the  parties  to  said 
suit  in  respect  to  certain  real  property  situate  in  the 
District  of  Columbia,  known  as  Scott's  Orainary  and  Terra 
Firma^n  the  Tennallytown  Road  and  sometimes  known 
as  the  Varnell  proper^  and  more  f\illy  described  in  the  bill 
filed  in  this  cause,  and  for  the  ftirther  purpose  of  obtaining 
a  discovery  and  account  iVom  the  defendant,  Harvey  Durand, 
of  the  moneys  received  by  him,  part  of  the  proceeds  of  the 
sale  of  the  said  premises  that  have  come  into  his  possession, 
part  of  said  trust  fhnd,  and  what  disposition  was  made  by 
nim  thereof,  and  especially  of  the  sum  of  t^600,  and  in  what 
other  property  the  same  was  invested  by  him. 

This  notice  shall  be  published  in  the  Evening  Star  and  the 
Washington  Law  Reporter. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Toung,  Clerk,  &c 

22^ By  M.  A.  Clancy,Asst.  Clerk. 

This  is  to  Giye  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained trom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  Business,  letters 
testamentary  on  the  personal  estate  of  OLIVBR  W. 
LONQAN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchere  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  May  next: 
they  may  otherwise  by  law  be  excluded  (torn  all  benefit  of 
the  said  estate. 

Given  under  its  hand  this  28th  day  of  May,  1892. 

THE  NATIONAL  SAFE  DEPOSIT,  SAVINGS  AND 
TRUST  COMPANY  of  the  District  of  Columbia. 

By  THOMAS  R.  JONES, 
22   John  C.  Wilson,  Proctor.  3d  Vice  Pres. 


SECOND    IN8HRXIOM. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  25th  day  of  May,  1892. 
John  Hoffman  Smi  h) 

vs.  y  No.  18,899.    Docket,  18. 

Susannah  Smith,    j 

On  motion  of  the  plaintiff,  by  Mr.  Charles  Bendheim.  his 
solicitor,  it  is  ordered  that  the  defendant.  SUSANNAH 
SMITH,  cause  her  appearance  to  be  entered  herein  on  or  be* 
the  first  ruIeKlay  occurring  forty  days  after  this  day ;  other- 
wise the  case  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  of  divorce  from 
the  bond  of  matrimony  subsisting  between  the  complainant 
and  defendant  on  the  ground  of  desertion. 

This  order  to  be  published  in  the  Evening  Star  and  Wash- 
ington Law  Reporter. 

By  the  Court.  A.  B.  HAONER,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

21 By  L.  P.  Williams,  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Couri  Business. 

May  25, 1892. 

In  the  case  of  Job  Barnard,  administrator  of  JOHN  J. 
KILLAFOYLE,  deceased,  the  administrator  aforesaid  has, 
with  the  approval  of  the  court,  appointed  Friday,  the  17th 
day  of  June,  A.  D.  1892,  at  11  oxlock  a.  m.,  for  making 
payment  and  distribution  under  the  court^s  direction  and 
control ;  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  administrator  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
21    No.  4046.    Ad.  Doc.  16. 
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Ctgal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Guy  V.  Henry 

▼8. 

A.  Thomas  Bradley.  Trustee.  Christopher  C.  Walcott,  Elizabeth  W. 
Walcott.  Maria  6.  Bradley,  and  Richard  B.  L.  Macrea. 
guardian  et  al.— In  Equity.    No.  7186. 

Onmotion  of  the  plainUff  by  O.  D.  Barrett,  his  solicitor,  it 
te  ordered  that  the  defendants,  Christopher  C.  Walcott, 
Elizabeth  W.  Walcott.  Maria  Q.  Bradley  and  Richard  B.  L. 
Macrea. jruardian  of  Powell  M.  Bradley,  Frederick  W.  Brad- 
ley and  Maria  C.  Bradley,  cause  thefr  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

The^bject  of  this  suit  is  to  revive  the  suit  of  Smith  Thomp- 
son add  others,  vs.  A.  Thomas  Bradley,  trustee,  and  others, 
Equity,  No.  7,186,  as  to  the  interest  claimed  by  the  plaintiff, 
Mrs.  Arietta  L.  Henry,  now  deceased,  in  the  name  of  Guy 
V.  Henry,  sole  heir  at  law  of  said  Arietto  L.  Henry. 

TTiis  notice  to  be  published  in  the  Washington  Post  as 
well  as  the  Washington  Law  Reporter. 
^®5i^-^  ^         ™  A-  S-  HAGNER,  Associate  Justice. 

True  Copy.    Teat:  J.  R.  Young,  Clerk,  Ac. 

W  By  M.  A.  Clancy,  Asst.  Clerk. 

This  is  to  Glvb  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  flppm  the  Supreme  Court  of  the  District  of 
Columbia,   holding    a    special   term  for   Orphans*  Court 

?*iR25'«J®Ji®"  testamentary  on  the  personal  estate 
de^aS  STEVENS,  late  of  the  District  of  Columbia, 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  Uie  subscribers,  on  or  before  the  llth  day  of  May 
next:  they  may  otherwise  by  law  be  excluded  from  aft 
benefit  of  the  said  estate. 
Given  under  our  hands  this  llth  day  of  May,  1892. 

HENRY  M.  STEVENS, 
LYNDON  H.  STEVENS. 


31    Henry  B.  Davis,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


The  Mth  day  of  May,  1892. 
AnnaSeHriz  ) 

-.     .I"„.      I  No.  18,809.    Eq.Doc.88. 
PaulSeHriz.  ) 

On  motion  of  the  complainant,  by  Messrs.  Worthington 
and  Heald,  her  solicitors,  it  is  ordered  that  the  defendant, 
PAUL  8EIPRIZ,  cause  his  appearance  to  be  entered  herein 
on  or  before  the  first  rule-day  occurring  forty  days  after 
this  day ,  otherwise  the  case  will  be  proceeded  with  as  in 
case  of  default. 

Provided  that  a  copy  of  this  order  be  published  once  a  week 
St  )PJ^  successive  weeks  before  said  return  day  in  the 
Washington  Law  Reporter  and  in  the  Evening  Star  news- 
paper published  in  the  City  of  Washington. 

The  object  of  this  suit  is  to  obtain  a  decree  of  divorce 
ft-om  the  bond  of  marriage  on  the  ground  of  desertion. 

A.  B.  HAGNER. 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

21  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

This  26th  da^  of  May,  1892. 

In  re  estate  of  ANNA  L.  BOICE.  late  of  Washington,  D.  C. 

Application  having  been  made  for  letters  of  administra- 
tion on  the  estate  of  said  Anna  L.  Boice,  deceased,  by  Ada  V. 
Storey,  who  prays  that  The  Washington  Loan  &  Trust  Co., 
be  appointed  administrator. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday  June  17th,  1892,  at  one  o'clock  p.  m.,  to  show 
cause  if  anv  exist  against  the  granting  of  such  application. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  and  Evening  Star  oi.ce  a  week  in  each  of 
three  successive  weeks  before  said  day. 

By  the  Court:  A.  B.  HAGNER,  Justice. 

Test:  L.  P.  WRIGHT, 

•     Register  of  Wills,  D.  C. 
John  B.  Larner,  Proctor  for  applicant. 
21    No.  6004.    Admn.Doc.  18. 


Ctgal  Noticed. 


This  is  to  GiTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  fttim  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  special  term  for  Orphans*  Court  busi- 
ness, letters  testamentary  on  the  personal  estate  of  HENRY 
C.  MoCEMEY,  late  of  the  District  of  the  Columbia,  de- 
ceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  17th  day  of  May  next : 
they  may  otherwise  by  law  be  excluded  from  all  oenefli 
ofthe  said  estate. 

Given  under  my  hand  this  17th  day  of  May  1892. 

HENRY  E.  DAVIS, 
Fendall  Building, 
21    Henry  E.  Davis,  Proctor.  844  D  St.,  n.  w. 


TIlis  is  to  GiTC  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ftrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  Business,  IHtera 
of  administration  on  the  personal  estate  of  WILLIAM  B. 
ROBERTS,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  dajr  of  May 
next:  they  may  otherwise  by  law  be  excluded  ftom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  M^,  1802. 

JAS.  s.  Awards, 

Care  Edwards  A  Barnard, 
21    Edwards  A  Barnard.  Proctors.  600  5th  St.,  n.  w. 


This  is  to  GiTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ft-om  the  Supreme  Court  ofthe  District  of  Columbia, 
holding  a  special  term  for  Orphan's  Court  business,  letters 
testamentanr  on  the  personal  estate  of  ALEXANDER 
LEADINGHAM,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscrit>ers,  on  or  before  the  21st  day  of  May 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benent  of  tne  said  estate. 

Given  under  my  hand  this  21st  day  of  May,  1892. 

CLARA  L.  LEADINGHAM, 
21    Randall  Hagner,  Proctor.  1227  6th  St.,  n.  w. 


This  is  to  Giye  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  Business,  letters  of 
testamentary  on  the  personal  estate  of  HENRY  B.  JAMES, 
late  of  the  District  ot  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28d  day  of  May  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit 
ofthe  said  estate. 

Given  under  my  hand  this  28d  day  of  May,  1892. 

GERTRUDE  JAMBS, 
H.  K.  LEAVER, 
21    W.  F.  Mattlngly,  Proctor.  1628  16th  St.,  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 
This  24th,  of  Biay  1892. 

In  re  estate  of  EMILY  C.  BRENT,  hOe  of  Washington, 
D.  C. 

Application  having  been  made  for  letters  of  administra- 
tion on  the  estate  of  said  Emily  C.  Brent,  deceased  by  Mary 
Virginia  Chilton: 

Notice  is  hereby  given  to  all  concerned  to  appear  In  this 
court  on  the  24th  day  of  June,  1892,  at  eleven  o'clock  a.  m., 
to  show  cause  If  any  exist  against  the  granting  of  such  ap- 
plication. 

A  copy  of  this  order  shall  be  published  In  the  Washington 
Law  Reporter,  and  Washington  Post  once  a  week  In  each 
of  three  successive  weeks  before  said  day. 

A.  B.  HAGNER,  JusUoe. 


By  the  Court 

A  true  copy.    Teste : 


21    No.:6003. 


L.  P.  WRIGHT. 
Register  of  WUls,  D.  C. 
J.  J.  Darlington,  Proctor  for  applicant. 
Ad.  Doc.  18. 
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Ctgol  Notiree. 


ThIiistottlTe  Voliee 

That  the  8iilMorib«ra,  of  the  Dtetriot  of  Ck>liimbi%.  hare 
obUined  ftom  the  Supreme  Oonrt  of  the  DiBtrict  of  Colom- 
bUk  hokUng  ft  speoiftl  term  for  Orphans'  Gourt  bnslneeB, 
lettera  teetamentanr  on  the  •      -  ■ 


lettefa  teetamentanr  on  the  pereoi 

O.  OOBNWBLL,  lato  of  the  Dli^irict 

All  pemns  hsTinff  dalnu  agahisl 


nal  eetate  of  GBOBOB 
t  of  Oolnmbia,  deceased. 

,  ^ against  the  said  deceased  are 

hereby  warned  to  exhibit  the  same  with  the  vonchers  there- 
of, to  the  sobeoriber,  on  or  belbre  the  18th  day  of  Bfay, 
next:  they  may  otherwise  by  law  be  ezcloded  from  all 
benefit  ^thesiSd  estate. 
OiTen  under  my  hand  this  18th  day  of  Bfay.  1808. 

ELIZA  N.  OOBNWELL, 
HENBT  P.  OILBBBT. 
n    Heniy  B.  Daris,  Proctor. 


Thil  is  U  CUto  V oliee 

That  the  snbsoriber  of  the  District  of  Ck>lQmbia,  has  ob- 
tained from  the  Sapteme  Oonrt  of  the  District  of  Oolnmbia, 


holding  a  spedal  term  for  Orphans'  Oonrt  business,  letters 
testamentary  on  the  personal  estate  of  WILUAM  W. 
BUBMB,  late  of  the  DisSot  of  Oolnmbia,  deceased. 


All  persons  having  claims  against  the  said  deceased  are 
h«reby  warned  to  exhibit  the  same,  with  the  Touchers  there- 


of, to  the  subeerfber,  on  or  before  the  38d  day  of  May, 
next;  they  may  otherwise  l^law  be  excluded  from  all 


Oiren  under  my  hand  this  »d  day  of  ICay.  1801 

PBpOILLA^  BXJBN8, 


Oare  Dr.  O.  L.  Tifiigii^, 
n   W.  W.  Boarman,  Proctor.  SlfTt. 


Ave.,  n.  w. 


IN  TNC  SUPREME  COURT  Of  THE  DISTRICT  OF  COLUMBIA, 
Holding  a  Special  Term  for  Orphans*  Oourt  Business, 
liay  »,  isn.  

In  the  caseof  Louis  Behrens,  executor  of  IfABT  STEUBE- 
NAGBLu  deceased,  the  executor  aforesaid  has,  with  the 
approval  of  the  court,  appointed  Friday,  the  a4th  day  of 
June  A.  D.  1898,  at  one  o^dock  p.  m.,  for  making  payment 
and  diatrlbntion  under  the  court's  direction  and  control; 
when  and  where  an  creditors  and  persons  entitled  to  dis- 
tributive shares  (or  legacies)  or  a  rendne,  are  hereby  notified 
to  attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  executor  will  talce  the-  benefit  of  the  law 
against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Beporter  previous 
tothesaidd«y. 

Test:  L.  P.  WEIGHT, 

Begister  of  Wills  for  the  District  of  Oolnmbia. 
21    No.  4848.    Ad.  Doc  16. Ohapin  Brown,  Proctor. 


This  is  U  GiTO  Notice 

That  the  subscriber,  of  the  District  of  Oolnmbia,  has  ob- 


holding  a  Special  Imn  for  Orphans'  Oonrt  business,  letters 
testamentary  on  the  personal  estate  of  ZADOO  WILLIAMS, 
late  of  the  District  of  Oolnmbia.  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  toexnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28d  day  of  May  next; 

thi  -  -^ 

of 


they  may  otherwise  by  law  be  excluded  from  allbenefli 
the  said  estate. 

[ay,  1892. 

mbr- 


Given  under  my  hand  this  38d  day  of  Ma 
EUDOLPH  - 


[JHHOEN, 


^mtvtxjti  \Aj  iSe'si^preme  cuuri>  vi  the  uistrict  ol 
Oolnmbia,  who  shall  hear  and  determine  sum- 
.marily  the  matter  in  due  form  of  law,  and 
adjudge  to  the  proper  party  the  amount  of  com- 
pensation to  be  paid  therefor.  Whenever  more 
than  one  of  the  tracks  of  said  railroad  company 
shall  be  constructed  on  any  of  the  streets,  ave- 
nues, or  other  public  highways  in  the  District 
of  Columbia,  the  width  of  space  between  the 
two  tracks  shall  not  exceed  four  feet,  unless 
otherwise  especially  ordered  by  the  Oommis- 
sioners  of  the  District  of  Columbia. 

Sec.  3.  That  the  Rock  Creek  Railway  Com- 
panv  and  the  Eckington  and  Soldiers'  Home 
Railway  Company  shall  have  the  power  to  make 
any  contracts  or  agreements  that  may  be  neces- 
sary to  enable  the  said  companies  to  run  the 
cars  of  each  or  either  company  over  the  tracks 
of  the  other  company,  and  also  to  contract  for 


Ctgol  JSotktB. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  Of  COLUMBIA. 
Holding  a  Special  Term  for  Orphans'  Oonrt  Business. 


This  18th  of  May.  1808. 


••D,»* 


In  re  estate  of  JOHN  WHBELEB,  late  of  Battery  * 
Third  United  States  Artillery. 

Application  having  been  made  for  letters  of  administra- 
tion on  the  estate  of  said  John  Wheeler,  deceased,  by 
BdwardA.  Bowers : 

Notice  Is  hereby  given  to  all  concerned  to  appear  in  this 
conrt  on  Fridav  June  17th  1802,  at  one  o'clock  p.  m.,  to  show 


if  any  exist  wainst  the  granting  of  snob  application. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Beporter,  and  Brening  Star  once  a  week  in  each  oi 
three  snoooesive  weeks  before  said  day. 

By  the  Oonrt.  A.  B.  ] 

Atmeoopy.   Teste: 


No. 


Ad.  Doc.  17. 


_ .  HAGNBB,  Justice. 
L.  P.  W^OHT, 
BMrtster  of  Wills,  D.  O. 
Bdw.  A.  BowMS, 
Proctor  for  applicant. 


IN  THE  SUPREME  COURT  Of  THE  DISTRICT  Of  COLUMBIA. 

Loult  Kortz,  Sr. 

▼s. 

Lmiit  Kurtz,  Jr.,  tt  al. 


II.  i 


Equity.    No.  11,884. 
OBDBB  NISI. 


Tour  trustee  Bobert  H.  T.  Leipold,  having  reported  here- 
tofore that  he  had  been  unable  after  dUUgent  endearor  to 
make  sale  at  public  auction  of  the  property  described  in  the 
proceedings  in  this  cause,  to  wit :  The  sonth  fifteen  (18)  feet 
ftom  front  to  rear  of  lot  No.  18  in  square  No.  464,  because 
the  highest  bid  therefor  being  the  sum  of  ten  thousand  and 
five  hundred  dollars,  was,  in  his  Judgment,  not'an  adequate 
price  for  the  said  real  estate,  and  the  said  trustee  having 
latebr  by  his  additional  report  filed  herein  on  the  18th  day 
of  May,  A.  D.  1802,  reported  an  offer  by  Daniel  Ballauf  to 
purchase  the  said  real  estate  at  private  sale  at  and  for  the 
sum  of  fifteen  thousand  dollars,  it  is  therefore,  upon  con- 
sideration of  said  trustee's  report,  this  18th  day  of  liay,  A. 
D.  1882,  adjudged,  ordered  and  decreed  that  said  sale  be 
ratified  and  oonfinned  unless  cause  to  the  contrary  be  shown 
on  or  before  the  18th  day  of  June,  1892. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Beporter  and  in  the  Bvening  Star  once  each 
week  for  successive  weeks  before  said  day. 

A.  B.  HAGKEB,  Justice. 

Atmeoopy.    Test:  J.  B.  Young,  Olerk. 

80  By  M.  A.  Olancy,  Asst.  Olerk. 

[Filed  May  18, 1888.    J.  B.  Young.  Olerk.] 


IN  THE  SUPREME  COURT  Of  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Oonrt  Business. 

May  18th,  1882. 

In  the  case  of  William  T.  Jones,  executor  of  the  will  of 
MARY  BLAKB  JONBS.  deceased,  the  executor  aforesaid 
has,  with  the  approval  of  the  courL  appointed  Friday,  the 
17th  day  of  June,  A.  D.  1882,  at  one  o'clock  p.  m.,  for  making 
payment  and  distribution  under  the  court's  direction  ana 
control:  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  executor  will  take  the  benefit  of  the 
law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Oolnmbia. 
98    No.  4484.    Ad.  D.  16.    O.  M.  A  H.  S.  Matthews,  Proctors. 


No.  18,818.    Eq.  Docket  88. 


Flortiice  GaUeher,  st  al. 

WlllianiH.Pope,etal. 

On  motion  of  the  plaintiff^,  by  Mr.  James  P.  Hood,  their 
solicitor,  it  is  ordered  that  the  defendant,  ELIZABETH  S. 
POPE,  cause  her  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  davs  after  this  day; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of  de- 
fkult. 

The  object  of  this  suit  is  to  have  partition  of  the  lands 
belonging  to  the  estato  of  William  Pope,  who  lately  died 
intestate. 

By  the  Oonrt.  A.  B.  HA  ONER,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Olerk,  Ac. 

88  By  M.  A.  Olancy,  Asst.  Olerk. 
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Cegal  TSotiuQ. 


This  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
boldinf?  a  Special  Term  for  Orphans'  Court  business,  Letters 
of  Administration  c.  t.  a.,  on  the  personal  estate  of 
THOMAS  A.  MITCHELL,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  asfainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  May 
next :  they  may  otherwise  by  law  be  excluded  firom  aU 
benent  of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  May,  1892. 

EDWIN  B.  HAY, 
20    E.  B.  Hay,  Proctor.  1426  N.  Y.  Ave. 


This  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  ftom  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  special  term  for  Orphans*  Court 
business,  letters  of  administration  on  the  personal  estate 
of  LOUIS  D.  STONE,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  13th  day  of  May 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Qiven  under  my  hand  this  18th  day  of  May,  1892. 

ELIZABETH  S.  STONE. 
20    Edwin  B.  Hay,  Proctor.  1017  P  St.,  n.  w. 


This  is  to  Gire  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  SARAH  A.  CON- 
NOR, late  of  the  Distnct  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  9lh  day  of  May 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 
Given  under  our  hands  this  9th  day  of  May.  1892. 

EUGENE  R.  RUSSELL, 

his 
HERBERT  M  HARRIS. 

mark 
GEORGE  R.  WALTON. 
Care  Edwards  &  Barnard, 
20    Edwards  &  Barnard,  Proctors.  600  5th  St.,  u.  w. 


£egal  Notices 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

The  16th  day  of  May,1882. 
Lucy  Davenport,  complainant, ) 

vs.  y  Equity.    No.  18,663. 

Henry  Davenport,  defendant.    ) 

On  motion  of  the  complainant,  by  Hr.  Creed  M.  Fulton 
her  solicitor,  it  is  ordered  that  the  defendant  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rale- 
day  occurring  forty  days  after  this  day:  otherwise  the  cause 
will  he  proceeded  with  as  in  case  of  default. 

The  objedL  of  this  suit  is  to  obtain  an  absolute  divorce 
from  the  bond  of  marriage  beacuse  of  cruelty  of  treatment, 
endangering  the  life  and  nealth  of  the  complainant. 

Provided,  that  a  copy  of  this  order  be  published  in  the 
Washington  Law  Reporter  and  the  Evening  Star  once  a 
week  for  each  of  three  successive  weeks  before  said  rule-day. 
A.  B.  HAGNER,  Associate  Justice. 
A  true  copy.    Test:  J.  R.  Young,  Clerk, 

20  By  M.  A.  Clancy.  Asst.  Clerk. 


This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  Business,  letters 
of  administration  on  the  personal  estate  of  SARAH  V. 
BRIGHT,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  May  next; 
they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Qlveu  under  my  hand  this  12th  day  of  May.  1892. 

JULIA  E.  DORMAN, 
20    H.  B.  Moulton,  Proctor.  237  8th  St.,  s.  e. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

This  13th  of  May,  1892. 

In  re  estate  of  JUDSON  BROOKS,  deceased,  late  of  the 
District  of  Columbia. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament,  and  for 
Jt-tters  of  aarainlstration  c.  t.  a.  on  the  estate  of  said  Judsou 
Brooks,  deceased,  by  Emaline  Brooks  : 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  the  10th  da^  of  June  1892,  at  one  o'clock  p.  m.,  to 
show  cause  if  any  exist  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
IjSLvr  Reporter,  and  Evening  Ktar  once  a  week  in  each  of 
three  successive  weeks  before  said  day. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

A  true  copy.    Teste:  L.  P.  WRIGHT, 

Register  of  Wills,  D.  C. 
20    No.  4972.    Ad.  D.  17.    C.  A.  Walter,  Proctor  for  applicant. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 
May  10th.  1892. 

In  the  case  of  John  J.  Wilmarth,  administrator  of 
CORDIAL  STORRS,  deceased,  the  administrator  aforesaid 
has,  with  the  approval  of  the  court,  appointed  Friday,  the 
lOth  day  of  June,  A.  D.  1892,  at  1  o'clock  p.  m..  for  making 
payment  and  distribution  under  the  court's  direction  and 
control ;  when  u^where  all  creditors  and  persons  entitled 
to  distributive  dVfes  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  bv  agent  or  attorney  duly 
authorized,  with  their  claims  agamst  the  estate  properly 
vouched :  otherwise  the  administrator  aforesaid  will  take 
the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previoas 
to  the  said  day. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
20    No.  4367.    Admn.  Doc.  16.  


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  12th  day  of  May,  1892. 
Llllie  E.  Allen    ) 

V.  y  No.  13,782.    Equity  Docket  83. 

Johnson  Allen.  )  ,  . 

On  motion  of  the  plaintiff,  by  Mr.  E.  B.  Hay,  her  solicitor, 
it  is  ordered  that  the  defendant,  JOHNSON  ALLEN,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day ;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  divorce  for  willful  desertion  and 
abandonment  for  the  full  and  uninterrupted  space  of  two 
years  before  filing  this  bill. 

By  the  Court.  A.  B.  HAGNER,  Justice,  Ac 

True  copy.    Test :  J.  R.  Young,  Clerk.  Ac. 

20  By  M.  A.  Clancy,  Asst.  Clerk. 


This  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of  MARY 
RINGGOLD  ARCHER,  late  of  the  District  of  Columbia. 

Ml  r^r^nni  havlnp^  claims  '"^"^  ♦j?^  ?<^J^<'<5eft»©d  are  ^ 

II    W.  F.  Mattingly.  Proctor.         '     '    1628 16th  St.,  n,  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

This  24th,  of  Biay  1892. 
In  re  estate  of  EMILY  C.  BRENT,  late  of  Washington, 
D.  C. 

Application  having  been  made  for  letters  of  administra- 
tion on  the  estate  of  said  Emily  C.  Brent,  deceased  by  Mary 
Virginia  Chilton: 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
Xkurt  on  the  24th  day  of  June,  1892,  at  eleven  o'clock  a.  m., 
A)  show  cause  if  any  exist  against  the  granting  of  such  ap- 
»lication. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
lAw  Reporter,  and  Washington  Post  once  a  week  in  each 
>f  three  successive  weeks  before  said  day. 
By  the  Court:  A.  B.  HAGNER,  Justice. 

A  true  copy.    Teste:  L.  P.  WMQHT, 

Register  of  Wills,  D.  C. 
J.  J.  Darlington,  Proctor  for  applicant. 
n    No.'GOOS.    Ad.  Doc.  18. 
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JUNE  9.  1892 


Aot  of  Oonfirress. 
An  act  to  amend  the  charter  of  the  Rock  Creek 
»  Railrpad  Company. 
Be  it  enacted  htf  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  %n 
Conaress  assembled^  That  the  Roc^^preek  Rail- 
roaa  Company  be,  and  is  hereby,  authorized  to 
extend  its  road  from  its  present  terminus  on  U 
street  to  Florida  avenue,  thence  alone  Florida 
avenue  to  North  Capitol  street:  Provided,  That 
it  shall  run  on  the  same  track  with  the  Metro- 
politan Railroad  Company  between  Ninth  and 
Seventh  streets.  Said  company  is  authorized  to 
extend  a  branch  road  from  a  point  on  its  line  in 
Cliff  bume  tract  across  the  Adams  Mill  road  to 
Kansas  street,  thence  along  Kansas  street  to 
Ontario  avenue,  thence  along  or  adjacent  to 
Ontario  avenue  to  the  east  line  of  the  Zoologi- 
cal Park,  on  such  line  as  shall  be  approved  by 
the  Commissioners  of  the  District  of  Columbia. 
That  the  extension  and  bi'anch  herein  provided 
for  shall  be  subject,  in  all  respects,  to  the  acts 
of  Congress  granting  and  amending  the  charter 
of  the  Rock  Creek  Railway  Company  as  fully  as 
if  such  acts  were  incorporated  herein. 

Sec.  2.  That  whenever  the  route  of  the  fore- 
going extension  coincides  with  the  track  occu- 
pied by  the  Metropolitan  Railroad  Company, 
both  companies  shall  use  the  same  track  upon 
8uch  fair  and  equitable  terms  as  may  be  agreed 
upon  by  said  companies;  and  in  the  event  that 
said  companies  shall  fail  to  agree  upon  equitable 
terms,  either  of  said  companies  may  apply  by 
petition  to  the  supreme  court  of  the  District  of 
Columbia,  who  shall  hear  and  determine  sum- 
marily the  matter  in  due  form  of  law,  and 
adjudge  to  the  proper  party  the  amount  of  com- 
pensation to  be  paid  therefor.  Whenever  more 
than  one  of  the  tracks  of  said  railroad  company 
shall  be  constructed  on  any  of  the  streets,  ave- 
nues, or  other  public  highways  in  the  District 
of  Columbia,  the  width  of  space  between  the 
two  tracks  shall  not  exceed  four  feet,  unless 
otherwise  especially  ordered  bjr  the  Commis- 
sioners of  the  District  of  Columbia. 

Sec.  3.  That  the  Rock  Creek  Railway  Com- 
pany and  the  Eckington  and  Soldiers'  Home 
Railway  Company  shall  have  the  power  to  make 
any  contracts  or  agreements  that  mav  be  neces- 
sary to  enable  the  said  companies  to  run  the 
cars  of  each  or  GJ4)her  company  over  the  tracks 
of  the  other  company,  and  also  to  contract  for 


and  use  the  power  of  each  or  either  company  to 
propel  the  cars  of  the  other  company,  rftie  said 
extension  and  branch  shall  be  completed  within 
one  year  and  a  half  from  the  passage  of  this  aot 

Sec.  4.  That  the  streets  or  avenues  opened 
under  the  provisions  of  this  act  shall  conform 
to  the  general  plans  for  the  extension  of  the 
streets  and  avenues  of  the  District  of  Columbia, 
and  shall  be  laid  out  under  the  direction  of  the 
Commissioners  of  the  District  of  Colombia. 

Sec.  5.  That  Congress  reserves  the  right  at 
any  time  to  alter,  amend,  or  repeal  this  act. 

Approved,  April  30,  1892. 

The  Supreme  Court  of  this  State  should  be 
commended  in  their  efforts  to  secure  the  ob- 
servance of  professional  courtesy  in  the  con- 
duct of  trials.  Several  decisions  have  recently 
been  reversed,  and  new  trials  ordered,  where 
counsel  have  used  unbecoming  lang^nage  in  the 
cross-examination  of  witnesses,  and  made  ex- 
traneous statements  in  their  arguments,  which 
tend  to  prejudice  the  minds  of  the  jurors  in 
arriving  at  their  decisions.  A  prejudice  too 
often  exists  under  ordinary  circumstances,  and 
justice  demands  that  the  merits  of  the  case 
under  consideration,  and  those  only,  should  be 
considered,  and  in  a  fair  and  impartial  manner. 

Even  the  ruling  of  the  court  cannot  in  many 
cases  cure  such  errors,  nor  prevent  their  harm- 
ful effects.  In  Thompson  v.  T.,  A.  &  N.  M. 
Rwy.  Co.,  a  brief  abstract  of  which  is  given  on 
another  page  of  this  issue  of  the  Journal, 
Judge  Grant  says :  **  This  court  has  frequently 
condemmed  such  practices,  and  has  reversed 
cases  for  remarks  by  counsel  less  harmftil  than 
these.  The  object  of  trials  in  courts  is  to  reach 
justice.  It  cannot  be  said  to  have  been  reached 
where  such  language  is  used.  I  think  trial 
courts,  of  their  own  motion,  should  set  aside 
verdicts  where  such  means  have  been  resorted 
too." 

Courts  of  other  States  have  rendered  similar 
opinions.  In  Commonwealth  v.  Brunner,  a 
very  recent  Pennsylvania  case,  reported  in 
Pittsburg  Legal  Journal,  April  20,  the  court  very 
consistently  held  that  it  makes  no  difference 
whether  the  statements  so  made  actually  preju- 
diced the  jury  or  not.  If  they  were  calculated 
to  improperly  influence  the  miuds  of  the  jury 
it  is  suflQcient  cause  for  a  new  trial.— JficWfiran 
Law  JoumaL 

The  royal  navy  of  England  hath  ever  been  its 
greatest  defence  and  ornament;  it  is  its  ancient 
and  natural  strength— the  floating  bulwark  of 
our  island. — Blackstone. 

Magna  Charta  is  such  a  fellow  that  he  will 
have  no  sovereign-— Oofce. 
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Supreme  Court  of  the  District  of  Columbia, 
In  General  Term. 


THE  UNION  RIVER  LOGGING  RAIL- 
ROAD  COMPANY, 

V. 

JOHN  W.  NOBLE,  Secretary  of  the 
Interior,  and  THOMAS  H.  CAR- 
TER, Commissioner  of  the  Gen- 
eral Land  Office. 

1.  The  Act  of  Ck)ngre«s  of  March  8,  1875,  (18  Stat.,  482.) 

granted  right  of  way  through  the  public  lands  of  the 
United  States  only  to  *' railroads,"  and  only  to  those 
railroads  who^e  maps  of  definite  location  should  be 
approved  by  the  Secretary  of  the  Interior. 

2.  The  word  "railroad "  was  undoubtedly  used  by  the  Legis- 

lature in  its  ordinary  sense— that  is  to  say,  it  designated 
common  carrier  railroads.  The  Secretary  of  the  Inter, 
lor  was  charged,  therefore,  to  consider,  before  approving 
its  location  of  route,  whether  the  applicant  came 
within  the  designation  of  the  Statute. 

8.  When  such  an  application  for  eight  of  way  is  made  by 
a  railroad  company  already  carrying  on  business,  the 
Secretary  may  inquire  and  consider  whether,  as  a  matter 
of  fact,  it  is  a  road  for  private  use  only  or  for  public  use, 
even  though  it  may  have  corporate  authority  to  act  as 
a  common  carrier  and  to  charge  tolls. 

4.  The  statute  clearly  intends  that  when  the  Secretary  is 
satilfied  as  to  the  character  of  the  company  and  shall 
have  approved  its  location  of  route,  the  construction  of 
a  road  through  the  public  lands  may  proceed.  The 
applicant  is  thereby  authorized  and  invited  to  expend 
its  monesrs  and  to  make  permanent  structures. 

6.  A  statute  which  thus  authorirea  steps  to  be  taken  in 
consequence  of  the  Secretary's  conclusion,  can  have  no 
other  intent  than  that  his  conclusion  shall  be,  so  far  as 
any  action  on  his  part  is  concerned,  a  permanent  found- 
ation for  what  is  built  upon  it.  To  that  end  the  statute 
contemplates  that  the  Secretory  shall  exhaust  inquiry 
before  he  concludes,  aad  that  he  shall  not  first  conclude 
and  then  disturb,  by  a  new  inquiry,  what  he  has  caused 
to  be  done. 

6.  When  a  statute  authorizes  one  person  to  ascertain  a  fact 

and  then  authorizes  another  to  act  upon  such  ascertain- 
ment, its  intent  is  that  the  action  of  the  former  shall 
be  a  perfect  foundation  for  the  action  of  the  latter,  so 
far  as  any  fhrther  inquiry  by  the  former  is  concerned. 

7.  So  far  as  the  question  of  any  existing  legal  title  is  in- 

volved, the  principle  of  re«  judicata  appUes  to  any  new 
inquiry  into  the  qualifications  of  the  applicant  for  right 
of  way.  The  Secretary  must  be  regarded  as  a  special 
tribunal  for  determining  the  applicant's  qualifications. 
Neither  he  nor  any  successor  could,  upon  subsequent 
inquiry  into  the  same  matter,  set  aside  and  annul  the 
approval  of  the  location  on  the  ground  that  it  had  been 
obtained  by  fraud. 

8.  Where  the  action  of  a  predecessor  is  plainly  void,  it  may 

be  that  his  successor  may  act  on  the  assumption  that 
nothing  has  been  done.  But  the  proceedings  of  Secre- 
tary Vilas  were  not  a  nullity ;  at  worst  they  were  only 
voidable,  and  can  be  undone  only  by  judicial  proceed- 
ings directly  instituted  for  that  purpose. 

In  Equity.    No.  18,503.    Decided  May  23. 1892. 

F.  D.  McKenney,  Esq.,  for  complainant. 
\Vm.  a.  Maury,  Esq.,  Assistant  Attor- 
ney General,  for  respondents. 


Mr.  Justice  James  delivered  the  opinion 
of  the  Court : 

This  is  a  bill  to  restrain-  the  Secretary  of 
the  Interior  and  the  Commissioner  of  the 
General  Laud  Office  from  molesting  the 
complaiuant's  right  of  way  through  certain 
lands  of  the  United  States  gi'auted  to  it 
under  the  Act  of  March  3,  1875.  18  Stat., 
482. 

The  first  section  of  that  act  provides: 
'*That  the  right  of  way  through  the  public 
lands  of  the  United  States  is  hereby  granted 
to  any  railroad  company  duly  organized 
under  the  laws  of  any  Stat«  or  Territory, 
except  the  District  of  Columbia,  or  by  the 
Congress  of  the  United  States,  which  shall 
have  filed  with  the  Secretary  of  the  Interior 
a  copy  of  its  articles  of  incorporation,  and 
due  proofs  of  its  organization  under  the 
same,  ta  the  extent  of  one  hundred  feet  on 
each  side  of  the  central  line  of  the  said 
road  ;  also  the  right  to  take  from  the  lands 
adjacent  to  the  line  of  said  road  material, 
earth,  stone,  and  timber  necessary  for  the 
construction  of  said  railroad ;  also  ground 
adjacent  to  such  right  of  way  for  station 
buildings,  depots,  machine  shops,  side 
tracks,  turnouts,  and  water  stations,  not  to 
exceed  in  amount  twenty  acres  for  each 
station,  to  the  extent  of  one  station  for 
each  ten  miles  of  its  road.'' 

The  fourth  section  provides :  "That  any 
railroad  company  desiring  to  secure  the 
benefits  of  this  act  shall,  within  twelve 
months  after  the  location  of  any  section  of 
twenty  miles  of  its  road,  if  the  same  be 
upon  surveyed  lands,  and,  if  upon  uusur- 
veyed  lands,  within  twelve  months  after  the 
survey  thereof  by  the  United  States,  file 
with  the  register  of  the  land  office  for  the 
district  where  such  land  is  located  a  profile 
of  its  road;  and  upon  approval  thereof  by 
the  Secretary  of  the  Interior  the  same  shafl 
be  noted  upon  the  plats  in  said  office ;  and 
thereafter  all  such  lands  over  which  such 
right  of  way  shall  pass  shall  be  disposed  of 
subject  to  such  right  of  way:  Provided^  that 
if  any  section  of  said  road  shall  not  be 
completed  within  five  yeai'S  after  the  loca- 
tion of  said  section,  the  rights  herein 
granted  shall  be  forfeited  as  to  any  such 
uncompleted  section  of  said  road." 

The  bill  states  substantially  the  following 
case,  as  showing  compliance  with  these  re- 
quirements and  the  vesting  in  complainant 
of  a  right  of  way. 

The  code  of  the  Territory  of  Washing- 
ton, adopted  in  1881,  provided  the  manner 
in  which  companies  for  the  purpose    of 
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building  and  running  railroads,  should  be 
incorporated  and  organized.  In  1883  cer- 
tain persons  organized,  in  accordance  with 
these  provisions,  a  company  called  '*The 
Union  River  Logging  Railroad  Company," 
whose  business  and  objects,  as  stated  in  the 
articles,  were  to  be  "the building,  running, 
&c.,  a  railroad  for  the  transportation  of  saw 
logs,  piles,  and  otlier  timber  and  wood  and 
lumber,  and  to  charge  and  receive  compen- 
sation and  tolls  therefor."  The  route  of 
this  road  was  from  tidewater  in  Lynch' s 
Cove,  at  the  head  of  Hood's  Canal,  to  a 
point  at  or  near  the  northeast  corner  of 
township  24  north  of  range  1  east,  of  the 
Williamette  meridian.  The  company  i^ro- 
ceeded  to  construct  and  equip  a  railroad 
extending  some  four  miles  from  Lynch's 
Cove,  and  to  transport  over  it  saw  logs  and 
other  timber. 

On  the  29th  of  December,  1885,  certain 
other  persons  purchased  from  its  then  stock- 
holdei"S  the  whole  of  the  capital  stock  of  the 
company  and  took  control  of  its  fi*anchist\s, 
property  and  business.  Afterwards,  on  the 
17th  of  August,  1888,  these  new  stockhold- 
ers, in  pursuance  of  authority  glinted  by 
the  Act  of  1881,  filed  supplemental  articles 
of  incorporation  as  follows  : 

''  Fii*8t.  To  construct  and  equip  a  railroad 
and  telegraph  line  from  a  convenient  point 
on  tidewater  on  Lynch's  C/Ove,  at  the  head 
of  Hood's  Cana),  in  Mason  County,  Wjush- 
ington  Territory,  and  running  thence  in  a 
general  northeasterly  direction  by  the  most 
practicjible  route  to  a  convenient  point  on 
tidewater  on  Dye's  Inlet,  in  the  county  of 
Kitsap,  in  said  Territory;  and  also  a  branch 
from  s;ud  line,  at  some  convenient  ])oint 
thereon  between  Lynch's  Cove  and  Dye's 
Inlet,  and  running  thence  in  a  general 
northerly  direction,  by  the  most  practicable 
vowiAi  to  or  near  the  town  of  Seabeek  on 
Hood's  Canal,  in  said  county  of  Kitsap; 
and  also  a  bi'anch  from  some  convenient 
point,  on  the  line  of  said  road  between  said 
Lynch's  Cove  and  Dye's  hdet,  and  run- 
ning in  a  general  northeasterly  direction, 
by  the  most  pmcticable  route,  to  tidewater 
at  or  near  Port  Orehand,  in  said  county  of 
Kitsap;  and  also  to  construct  and  equip 
such  other  branches  to  said  lailroad  and 
telegraph  line  as  may  be  necessary  for  the 
proper  and  profitable  management  or  ex- 
tension of  the  business  of  said  corporation. 

*' Second.  To  maintain  and  operate  said 
railroad  and  branches  and  carry  freight  and 
passengers  thereon  and  receive  tolls  therefor,^'* 
*        ****** 

In  the  autumn  of  1888,  after  the  filing  of 


these  supplementary  articles  of  incorpora- 
tion, plaintiff's  attention  was  called  to  the 
fact  that  the  Act  of  Congress  above  referred 
to  required  that  any  railroad  company 
which  should  propose  te  avail  itself  of  the 
right  of  way  and  other  privileges  granted 
by  that  act,  shoidd  previously  file  with  the 
Secretary  of  the  Interior  a  copy  of  its  ar- 
ticles of  incorporation,  together  with  due 
proofe  of  its  organization.  Thereupon,  on 
the  5th  of  January,  1889,  it  filed  with  the 
register  of  the  land  office  at  Seattle  the  fol- 
lowing papers,  duly  certified  and  sworn  to, 
namely,  a  copy  of  its  articles  of  incorpora- 
tion ;  a  copy  of  the  territorial  law  under 
which  the  company  was  organized;  a  certi- 
ficate of  the  Secretary  of  the  Territory  that 
the  articles  of  incorporation  had  b^n  so 
filed  in  his  office,  with  the  date  thereof;  an 
official  certificate  by  the  secretary  of  the 
company  of  its  organization  and  of  the 
copy  of  the  articles  filed  with  the  Secretary 
of  the  Interior;  a  true  list  of  the  names  and 
designations  of  its  officers  at  that  date,  and 
a  map  showing  the  termini  of  the  road,  its 
length,  and  its  route  over  the  public  lands 
according  to  the  public  surveys.  This  was 
done  in  accordance  with  the  directiohs  of  a 
circular  for  that  purpose  issued  by  the  Sec- 
retary of  the  Interior  on  the  7th  of  Novem- 
ber, 1879. 

On  the  10th  of  January,  1889,  the  regis- 
ter at  Seattle  transmitted  these  papers  to 
the  Commissioner  of  the  General  Land 
Oilier,  and  he  in  turn,  on  the  28th  of  the 
same  month,  transmitted  them  to  the  Secre- 
tary of  the  Interior,  at  the  same  time  ap- 
proving them  and  recommending  that  they 
be  received  and  placed  on  file.  On  the 
29th  of  the  same  month  they  were  approved 
in  writing  by  the  Secretary  of  the  Interior — 
at  that  time  William  F.  Vilas,  Esq.,  and 
were  ordered  to  be  filed.  They  were  ac- 
cordingly «o  filed,  and  the  plaintiff  was 
notified  thereof. 

Afterwards,  in  the  spring  of  the  year,  the 
l)laintiir  constructed  its  line  for  three  miles 
beyond  the  point  to  which  it  had  previously 
extended,  located  at  intervals  a  better  line 
of  road,  made  and  ballasted  a  new  road  bed 
of  standard  gauge,  and  substituted  steel 
rails  and  another  locomotive  for  the  rails 
and  equipments  which  had  sufficed  for  the 
limited  purposes  specified  in  its  griginal 
articles  of  incorporation. 

On  the  13th  of  June,  1890,  a  copy  of  an 
order  by  John  W.  Noble,  Esq.,  Secretary 
of  the  Interior,  was  served  upon  the  plain- 
tifl",  directing  it  to  show  cause  why  the 
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above  "  approval  of  its  articles  of  incorpo- 
ration and  maps  of  definite  location  should 
not  be  revoked  and  annulled. ' '  Thereupon 
the  plaintiff,  protesting  at  the  same  time 
that  such  revocation  and  annulment  was 
beyond  the  power  of  the  Secretary,  did 
show  cause  as  directed ;  but,  nevertheless, 
on  the  2d  of  June,  1889,  George  Chandler, 
Esq.,  then  the  acting  Secretary  of  the  Inte- 
rior, made  the  rule  to  show  cause  absolute, 
and  ordered  **  that  the  approval  of  the  Sec- 
retary of  the  Interior,  dated  of  the  29th  of 
^  January,  1889,  of  the  maps  of  definite  loca- 
tion or  profile  of  the  Union  River  Logging 
Railroad  Ck)mpany  be,  and  the  same  is 
hereby  annulled,  cancelled,  set  aside,  and 
held  for  naught,^'  and  directed  the  Com- 
missioner of  the  General  Land  Office  **to 
carry  out  this  order  by  causing  it  to  be  en- 
tered upon  the  appropriate  plats  and  rec 
ords  of  his  office  and  the  proper  loe^l  laud 
office." 

The  bill  avers  that  the  defendants  are 
about  to  carry  out  this  order,  and  prays 
that  it  may  itself  be  declared  void,  and 
that  the  defendants  may  be  enjoined  not  to 
molest  the  plaintiff's  enjoyment  of  the  right 
of  way  and  of  the  privileges  secured  to  it 
by  the  approval  and  order  of  January  29th, 
1889. 

The  joint  answer  of  the  defendants  ad- 
mits the  truth  of  the  allegations  above  set 
forth  in  substance,  and  then  proceeds  as 
follows : 

'*  As  to  the  remaining  paragra^jhs  of  the 
bill,  these  respondents  say  that  it  became 
known  to  them  that  the  complainant  com 
pany  was  not  engaged  in  the  business  of  a 
common  carrier  of  passengers  and  freight  at 
the  time  ©f  its  application  for  admission  to 
the  privileges  of  the  Act  of  Congrcvss  of 
March  3,  1875,  Chap.  152,  but  that  it  was 
engaged  at  the  time  in  the  transportation 
of  logs  for  the  private  use  and  benefit  of  the 
several  persons  composing  the  said  com- 
pany; and  thereupon  your  respondent, 
John  W.  Noble,  Secretary  of  the  Interior, 
being  advised  that  a  i-ailroad  company 
carrying  on  a  merely  private  business  was 
not  such  a  railroad  company  as  is  contem- 
plated by  the  said  act  of  Congress,  deemed 
it  his  duty  to  take  proper  steps  to  vacate 
and  annul  the  action  of  the  Honorable  W. 
F.  Vilas,  Secretary  of  the  Interior,  of  Jan- 
uary 29,  1889,  approving  the  application 
of  the  complainant  company  under  the  said 
act  of  Congress,  and  the  maps  of  definite  lo- 
cation accompanying  the  same;  and  to  that 
end  this  respondent  caused  notice  to  be 


given  to  the  complainant  company  to  show 
cause  why  the  said  action  of  the  Secretary 
of  the  Interior  should  not  be  vacated  and 
annulled." 

Secretary  Noble  states  that  he  had  ap- 
proved the  order  of  Acting  Secretary 
Chandler  annulling  the  action  of  Secretary 
Vilas,  and  had  directed  the  Commissioner 
to  carry  into  effect  such  annulling  order. 
He  further  states  that  he  was  advised  that 
he  had  the  right  to  revoke  the  action  of  his 
predecessor  as  having  been  done  improvi- 
dently  and  on  false  suggestions  and  without 
authority  under  the  said  statute. 

It  further  appears  by  the  answer  that  an 
application  for  a  rehearing  had  been  filed 
with  it  and  is  now  pending  and  undecided. 

Some  statements,  or  rather  suggestions  of 
facts  were  made  at  the  argument  to  which 
we  have  not  thought  it  proper  to  allude. 
As  this  case  was  submitted  on  the  bill  and 
answer  and  aecompanying  exhibits  we 
know  only  what  is  there  shown  ;  and  it  is 
because  the  facts  appear  only  in  this  way 
that  we  have  stated  the  contents  of  the 
pleadings  at  such  length.  The  question  to 
be  considered  by  us  is,  whether  the  facts 
thus  shown  entitle  the  cx)mi)lainant  to  an 
injunction. 

In  that  inquiry  the  particulai*  questions 
are,  first :  what  matters  were  to  be  consid- 
ered by  the  Secretary  of  the  Interior  when 
the  complainant  submitted  its  application 
for  a  right  of  way;  second,  what  was  the 
effect  of  his  action  in  approving  that  appli- 
cation; third,  what  was  the  power  of  his 
successor  if  the  latter  should  be  of  opinion 
that  the  original  approval  had  been  made 
improvidently,  or  upon  false  suggestions  or 
or  representations  ? 

In  the  fii-st  place,  the  Act  of  March  3, 
1875,  granted  right  of  way  through  the 
public  lands  of  the  United  States  -only  to 
**railroa(Ls"  and  only  to  thase  railrouils 
whose  maps  of  definite  location  should  be 
approved  by  the  Secretary  of  the  Interior. 
The  word  ^'railroad  "  was  undoubtedly  used 
by  the  Legislature  in  its  ordinary  sense ; 
that  is  to  say,  it  designated  common  carrier 
railroads.  The  Secretary  of  the  Int<Mior 
was  charged  therefore  to  consider,  before 
approving  its  location  of  route,  whether  the 
applicant  came  within  the  designation  of 
the  statute.  When  such  an  api:)lieatiou 
for  right  of  way  is  made  by  a  railroad  com- 
pany already  carrying  on  business,  he  may- 
inquire  and  consider  whether,  as  a  matter 
of  fact,  it  is  a  road  for  private  use  only  or 
for  public  use,  even  though  it  may  have 
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corporate  authority  to  act  as  a  common 
carrier  and  to  charge  tolls.  In  other  words, 
he  is  authorized  to  consider  whether  the 
application  is  made  by  a  comi)any  whicli  is 
only  nominally  and  not  in  fact  of  the  kind 
designated. 

When  the  Secretary  shall  have  considered 
these  questions  what  effect  does  the  statute 
intend  to  give  to  his  conclusion  !  It  clearly 
intends  that  when  he  is  satisfied  as  to  the 
character  of  the  applicant  and  shall  have 
approved  its  location  of  route,  the  construc- 
tion of  a  road  through  the  public  lands  may 
thereupon  proceed.  The  applicant  is 
thereby  authorized  and  invited  to  expend 
its  moneys  and  to  make  permanent  struc- 
tures. Whatever  might  be  said  of  any  other 
act  concerning  the  public  lauds,  a  statute 
which  thus  authorizes  steps  to  be  taken  in 
consequence  of  the  Secretary's  conclusion 
can  have  no  other  intent  than  that  his  con- 
clusion shall  be,  so  far  any  action  on  his 
part  is  concerned,  a  permanent  foundation 
for  what  is  built  upon  it.  To  that  end  the 
statute  contemplates  that  he  shall  exhaust 
inquiry  before  he  concludes,  and  that  he 
shall  not  first  conclude  and  then  disturb, 
by  new  inquiry,  what  he  has  caused  to  be 
done.  It  is  quite  unnecessary  to  rely,  at 
this  point,  upon  the  analogies  of  res  judi<xita. 
The  particular  principle  which  we  mean 
here  to  enforce  is  one  which  applies  in  con- 
struing the  intent  of  st^tutts.  That  prin- 
ciple is  that,  when  a  statute  authorizes  one 
person  to  ascertain  a  fact  and  then  author- 
izes another  to  act  upon  such  ascertain- 
ment, its  intent  is  that  the  action  of  the 
former  shall  be  a  perfect  foundation  for  the 
action  of  the  latter,  so  far  as  any  further 
inquiry  by  the  former  is  coucerned. 

But,  so  far  as  the  question  of  an  ex-isting 
legal  title  is  involved,  the  i^rinciple  of  res 
judicata  does  apply  to  any  new  inquiry  into 
the  qualifications  of  the  applicant  for  right 
of  way.  As  we  have  already  said,  an  inquiry 
into  such  qualifications  was  one  of  the  very 
mattera  submitted  to  the  Secretary  by  the 
mere  fact  of  application.  Indeed  the  res- 
pondent's own  attitude  is  an  assertion  that 
such  inquiry  is  part  of  the  Secretary's  busi- 
ness. He  himself  is  asserting  the  duty  of 
the  Secretary  of  the  Interior  under  this 
statute  to  consider  whether  the  conjplainant 
was  in  good  faith  at  the  time  of  its  applica- 
tion, a  railroad  within  the  meaning  of  the 
statute,  and  that  is  a  concession  that  Secre- 
tary Vilas  had  the  same  power  and  was 
•barged  with  the  same  duty.  If,  then,  it 
was  the  duty  of  the  Secretary  to  consider  at 


all  the  question  of  an  applicant's  qualifica- 
tion, we  must  regard  him  as  a  special  tri- 
bunal for  its  determination.  In  Steel  v. 
Smelting  Company,  106th  U.  S.,  447,  (451), 
the  Supreme  Court  held  that  such  was  the 
function  of  the  officers  of  the  Land  Depart- 
ment as  to  all  mattei'S  on  which  they  must 
decide  before  issuing  a  patent;  and  there  is 
no  difference  in  principle  between  their  ac- 
tion in  granting  a  patent  and  their  action 
in  causing  an  easement  to  vest  under  this 
statute.  In  the  case  referred  to  the  ground 
tiiken  was  that  a  patent  was  void  bemuse  it 
had  been  obtained  by  ** fraud,  bribery,  per- 
jury, and  subornation  of  perjury."  The 
Court  said  of  the  Land  Department  that, 
**  necessarily  it  must  consider  and  pass  upon 
the  quxdifications  of  the  applicant,  the  acts  he 
has  perlbrmed  to  secure  the  title,  the  nature 
of  the  land,  and  whether  it  is  of  the  class 
which  is  open  to  sale.  Its  judgment  upon 
these  mattei-s  is  that  of  a  special  tribunal, 
and  is  unassailable  except  by  direct  pro- 
ceedings for  its  annulment  or  limitation." 
It  is  particularly  pertinent  to  the  present 
inquiry  that  the  court  held  that  a  depart- 
ment could  not  annul  action  which  had 
caused  title  to  pass,  because  it  decision  had 
been  obtained  by  fraud. 

In  Johnson  v.  Towsley,  13  Wall,  73,  (83), 
Mr.  Justice  Miller,  speaking  for  the  Court, 
declared  it  to  be  **  the  general  doctrine  that 
when  the  law  has  confided  to  a  special  tri- 
bunal the  authority  to  hear  and  determine 
certain  matters  arising  in  the  course  of  its 
duties,  the  decision  of  that  tribunal  within 
the  scope  of  its  authority,  is  conclusive  upon 
all  othei?.  That  the  action  of  the  Land 
Office  in  issuing  a  patent  for  any  of  the 
public  land,  subject  to  sale  by  pre-emption 
or  otherwise,  is  conclusive  of  the  legal  title 
must  be  admitted  under  the  principle  above 
stated;  and  in  all  courts  and  in  all  forms  of 
judicial  proceedings,  where  this  title  must 
control,  either  by  reason  of  the  limited 
powers  of  the  court  or  the  essential  char- 
acter of  the  proceeding,  no  inquiry  can  be 
permitted  into  the  circumstances  under 
which  it  was  obtained." 

As  we  have  already  said,  we  can  perceive 
no  difference,  so  far  as  the  conclusions  of 
the  special  tribunal  are  concerned,  between 
a  grant  effected  by  a  patent  and  a  grant  of 
right  of  way  effected  by  an  entry  in  office 
records  retained  by  the  office.  In  botii 
cases  a  legal  right  to  the  thing  granted  vests 
by  means  of  the  action  of  the  special  tri- 
bunal, and  must  remain  vested  until  it  shall 
be  devested  by  proceedings  having  that  ob- 
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ject  in  view  and  carried  on  by  a. competent 
tribunal. 

AccordiMg  to  these  rulings  of  the  Supreme 
Court,  if  the  Secretary  who  approved  com- 
plainant's application  had  authority  to  ex- 
amine and  determine  whether  it  was  in  good 
faith  a  *'railroad''  within  the  statute, 
neither  he  nor  any  successor  could,  upon 
subsequent  inquiry  into  the  same  matter, 
set  aside  and  annul  the  approval  of  ite  loca- 
tion on  the  ground  that  it  had  been  obtained 
by  fraud.  Title  i^esulting  from  such  ap- 
proval cannot  be  retracted  any  more  than 
title  resulting  from  direct  grant.  If  it  be 
true  that  this  title  is  voidable^  it  is  in  the 
complainant  until  it  is  avoided,  and  for  the 
process  the  Secretary  of  the  Interior  has  no 
equipment.  The  question  of  fraud,  as  a 
ground  for  devesting  what  has  vested,  is 
one  inter  paries  and  cannot  be  considered 
and  determined  ex  parte.  Until  set  aside 
the  right  of  the  complainant  is  property, 
and  cannot  be  taken  away  except  by  due 
process  of  law.  Of  course  it  cannot  l>e  said 
that  the  ex  parte  inquiry  and  decision  of 
the  head  of  an  executive  department  is  such 
due  process.  Without  power  to  compel  at- 
tendance of  witnesses  or  to  afford  cross- 
examination,  he  is  not  prepared  to  do  tlie 
work  of  a  court  of  e^iuity.  Fortunately  the 
means  of  undoing  frauds  practiced  on  the 
executive  departments  are  amply  supplied. 
The  judicial  power  of  this  Government  com- 
pletely supplements  the  necessities  of  its 
executive  power,  and  by  it  alone  can  the 
proposed  annulment  be  effected. 

We  have  already  considered  tht  conten- 
tion that  the  approval  of  location  was 
simply  void.  Where  the  action  of  a  pre- 
decessor is  plainly  void,  it  may  be  that  bis 
successor  may  act  on  the  assumption  that 
nothing  has  been  done.  The  intimation  of 
the  Supreme  Court  in  Schurz's  Case,  102 
XJ.  S.,  378,  are  to  that  effect.  But  the  pro- 
ceedings of  Secretary  Vilas  were  not  a  nul- 
lity, at  worst,  they  are  only  voidable,  and 
can  be  undone  only  by  judicial  proceedings 
directly  instituted  for  that  purpose. 

Only  the  question  of  relief  remains  to  be 
considered.  We  observe  that  the  answer 
states  that  complainant's  motion  for  a  re- 
hearing is  still  pending  and  undecided. 
This  Inay  be  a  suggestion  that  respondent 
cannot  now  be  supposed  to  threaten  to  carry 
out  the  order  complained  of;  but  on  the 
other  hand  the  answer  admits  the  allega- 
tions contained  in  the  first  seventeen  para- 
graphs of  the  bill,  and  one  of  these  is  an 
averment  that  the  defendants  are  about  to 


carry  out  that  order.  Besides,  we  find  the 
respondent  insisting  upon  his  right  and 
duty  to  do  so,  and  must  therefore  under- 
stand that  he  will  do  so  if  not  restrained. 

We  grant  accordingly  a  writ  of  injuTiction  re- 
straining  the  defendants  from  executing  the 
oi*der  of  June  2,  1891,  and  from  in  any  way 
except  by  judicial  proceedings,  molesting 
the  cx>mplainant  in  the  enjoyment  of  the 
right  of  way  and  other  privileges  secured 
to  it  by  the  approval  and  order  of  January 
29,  1889. 

Book  Reviews. 


A  Treatise  on  the  Law  or  Damages  by 
Corporations,  including  eases  Damnum  ab- 
8qtJLe  InJvHa.  In  two  volumes.  An  Appendix 
to  Volume  U  contains  the  several  statutes  re- 
lating to  Injuries  resultinff  in  Death.  By 
George  E.  Harris,  of  the  Washington,  D.  C, 
Bar,  late  Attorney-General  of  Mississippi, 
one  of  the  Reporters  for  the  Supreme  Conrt^ 
Mississippi,  author  of  "Harris*  Contracts  by 
Married  Women,"  and  "Harris*  Law  of  Subro- 
gation." The  Lawyers*  Oo-Opbrativb  Pub- 
lishing Co.,  Rochester,  N.  Y.,  1892. 

The  two  volumes  contain  1,360  pages,  printed 
on  good  book  paper  in  clear  type.  Every  part 
of  this  work  is  faithfully  done,  and  is  amply 
verified  by  foot-note  citations. 

Lawyers*  Reports,  Annotated,  Books  XQI 
a^d  XIV.  All  Current  Oases  of  Genei^al  Value 
and  Importance  decided  in  the  United  States, 
State  and  Territorial  Courts,  with  full  Annota^ 
tion.  By  Robert  Desty,  Editor,  Burdett  A. 
Rich  and  Henry  P.  Farnham,  Reporters,  the 
Publisher's  Editorial  Staff,  and  the  several  Re- 
porters and  Judges  of  each  Court,  assisting  in 
selection.  Rochester,  N.  Y.:  The  Lawyers' 
Co-operative  Publishing  Co.,  1891  and  1892. 

These  volumes,  like  their  predecessors,  are 
first-class,  and  should  bQ  in  the  library  of  every 
member  of  the  profession  who  would  keep  up 
with  the  progress  of  the  law. 


The  late  Sir  Thomas  Chambers  was  not  a  wit^ 
and  laughter  seldom  entered  the  court  over 
which  he  presided  so  solemnly.  There  is,  how- 
ever, one  good  story  told  of  him  in  the  Temple. 
It  is  to  the  effect  that  a  prisoner,  who  was  unde- 
fended, pleaded  "guilty,"  and,  counsel  having 
been  instructed  to  defend  him  at  the  last  moment, 
withdrew  the  plea  and  substituted  that  of  "not 
guilty,"  with  the  result  that  the  jury  acquitted 
him.  In  discharging  the  prisoner  Sir  Thomas 
is  said  to  have  remarked:  "Prisoner,  I  do  not 
envy  you  your  feelings.  On  your  own  confes- 
sion yon  are  a  thief,  and  the  jury  have  found 
that  you  are  a  liar."— London  Star, 
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Supreme  Court  of  the  United  States. 


JOHN  GLENN,  Trustee,  Plaintiff  in  Error, 

V. 
J.  CARTER  MARBURY. 

1.  In  an  action  to  recover  ftrom  a  stockholder  moneys  as" 

sessed  upon  the  stock  of  a  corporation,  the  Statute  of 
Limitations  is  not  pleadable  in  the  District  of  Colambia . 
until  three  years  have  elapsed  after  the  call  or  assess- 
ment upon  the  stock. 

2.  The  making  of  the  call  or  assessment  by  the  Ck)urt,  for 

the  company,  does  not,  in  the  absence  of  some  statutory 
provision  on  the  subject,  change  the  rule  that  a  demand 
upon  the  stockholder  to  meet  a  call  or  assessment,  by 
competent  authority,  must  be  enforced  in  the  name  of 
the  person  or  corporation  holding  the  legal  title  to  the 
stock  subscription,  and  to  whom  the  promise  of  the 
stockholder  was  made. 

S.  The  present  suit  cannot,  consistently  with  the  principles 
of  the  common  law— which  is  the  law  upon  the  question 
for  the  District  of  C3olurabiar-be  maintained  by  the 
plaintiff  in  his  own  name,  as  trustee. 

4.  A  cho^e  in  action  is  not  assignable  so  as  to  authorize  the 
assignee  to  sue  at  law,  in  his  own  name,  unless  the  right 
to  do  so  is  given  by  a  statute,  or  by  settled  law,  in  the 
jurisdiction  where  the  suit  is  brought.  This  is  the  well- 
established  rule  of  the  common  law. 
Decided  May  16th,  1892. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  Court : 

In  error  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  action  at  law  was  brought,  March  22 
1889,  by  John  Glenn,  in  his  capacity  as  substi- 
tuted trustee  in  a  certain  deed  of  trust  madei>y 
the  National  Express  and  Transportation  Com- 
pany, a  corporation  of  Virginia ;  also,  as  trustee 
by  virtue  of  an  order  passed  by  the  chancery 
court  of  the  city  of  Richmond,  Virginia,  in  a 
suit  in  equity  brought  by  William  W.  Glenn, 
suing  on  behalf  of  himself  and  others,  credi- 
tors of  that  corporation.  Its  object  was  to 
obtain  a  judgment  against  the  defendant,  Mar- 
bury,  for  the  sum  alleged  to  be  due  fVom  him 
under  an  order,  in  the  above  cause,  making  an 
assessment  and  call  on  subscribers  to  the  stock 
of  that  company. 

^  The  facts  necessary  to  be  stated  in  order  to 
show  fUUy  the  gp^unds  of  the  defense  are  as 
follows : 

In  August  1866,  Josiah  Reynolds,  a  citizen  of 
Maryland  and  a  stockholder  of  the  National 
Express  and  Transportation  Company,  suing  on 
behalf  of  himself  and  all  stockholders  of  that 
corporation  who  should  come  in  and  contribute 
to  the  expenses  of  the  suit,  brought  an  ac- 
tion in  equity  iu  the  circuit  court  of  the  United 
States  for  the  Eastern  District  of  Virginia, 
against  that  corporation— to  be  hereafter,  in  this 
opinion^  designated  as  the  Express  Company — 


and  against  its  president,  directors,  and  super- 
intendent. The  bill  set  forth  that  the  company 
had  been  and  was  then  being  conducted  in  a 
reckless,  extravagant,  and  improvident  man- 
ner, and  that  the  money  subscribed  by  the 
plaintifif  and  other  stockholders  had  been  and 
was  being  wasted  and  misapplied  in  conducting 
its  business,  chiefly  in  wayfl  and  for  purposes 
that  were  illegal  and  in  ftraud  of  the  rights  of 
stockholders.  The  relief  sought  was  an  injunc- 
tion restraining  and  prohibiting  the  company 
from  conducting  its  buisness  in  the  illegal  and 
improvident  manner  specified  in  the  bill.  The 
bill  also,  prayed  that  a  receiver  be  appointed 
by  the  court  to  take  possession  of  the  property 
and  effects,  books  of  account,  and  papers  of  the 
company ;  that  such  property  and  efifects  might 
be  sold  and  disposed  of,  and  any  money  due  the 
company  collected  by  the  receiver ;  and  that  an 
account  be  taken  under  the  order  of  the  court 
of  its  business,  its  debts  and  liabilities'  paid, 
and  the  balance  distributed  among  the  stock- 
holders. The  bill  particularly  referred  to  an 
agreement  with  one  Ficklin  which,  it  was 
alleged,  ought  to  be  set  aside  as  in  fraud  of  the 
rights  of  stockholders.  The  defendants  were 
duly  served  with  process,  and  one  of  them, 
J.  J.  Kelly,  the  superintendent  of  the  Express 
Company,  filed  an  answer.  The  company 
appeared  and  adopted  as  its  own  the  answer  of 
Kelly. 

On  the  23d  of  August,  1866,  an  order  of  in- 
junction was  issued  restraining  the  defendants 
'^f^om  collecting  or  taking  any  proceedings  to 
collect  or  enforce  from  the  complainant  the 
payment  of  moneys  for  or  on  account  of  his 
stock  in  said  company  or  assignments  or  calls 
thereon,  either  by  sales  of  stock  or  otherwise, 
and  from  making  any  assessments  upon  the 
complainant  in  respect  to  or  on  account  of  his 
said  stock,  and  also  enjoining  and  restraining 
the  said  company,  its  directors,  agents,  and 
servants,  from  pleading,  using,  or  applying  the 
property,  ftinds,  efifects  and  credits  of  the  said 
company  to  or  for  any  purposes  or  objects  other 
than  the  regular  and  legitimate  express  and 
transportation  business  for  which  the  said  com- 
pany was  organized,  and  from  carrying  out  or 
fblfilling  the  agreement  with  Benjamin  Ficklin, 
mentioned  in  said  bill,  or  any  similar  agreement 
with  any  other  person,  and  from  selling  any  of 
the  shares  of  said  stock  held  or  owned  by  the 
complainant  until  the  further  order  of  this 
court.*' 

The  Express  Company,  on  the  20th  day  of  Sep- 
tember, 1866 — having  previously  appeared  and 
filed  its  answer  in  the  Reynolds  suit— executed 
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to  John  Blair  Hoge,  J.  J.  Kelly,  and  C.  Oliver 
O'Donnell,  a  deed  assigning  and  conveying  to 
them  all  the  estate,  property,  rights,  and  cred- 
its of  the  company,  of  every  kind  and  wherever 
they  might  be,  including  moneys  payable  to 
the  company,  **  whether  on  calls  or  assessments 
on  the  stock  of  the  company, '>  or  on  notes,  bills, 
accounts,  or  otherwise.  The  deed  was  made  on 
certain  trusts,  among  others,  that  the  trustees 
should  permit  the  Express  Company  to  remain 
in  the  possession  and  use  of  all  the  property 
conveyed  or  assigned,  except  debts,  claims,  and 
moneys  payable,  until  November  1  1866,  and 
thereafter,  until  the  trustees  should  be  re- 
quested by  one  or  more  of  the  creditors  secured 
by  the  deed,  and  whose  debt  or  debts  should 
then  be  due,  to  take  possession  of  the  assigned 
property;  the  trustees,  however,  to  take  posses- 
sion at  any  time,  if  requested  by  the  company's 
board  of  directors.  The  trustees  were  required 
by  the  deed  to  proceed  without  unnecessary  de- 
lay "  to  collect  all  the  debts,  claims,  and  moneys 
payable,  which  are  hereby  granted  or  assigned." 

On  the  31st  of  December,  1866,  the  court  ap- 
pointed a  receiver  of  the  money,  property,  and 
effects  of  the  Express  Company,  "  with  all  the 
powers,  rights,  and  obligations  usual  in  such 
cases,  snbject  to  the  control  of  this  court,  until 
the  affairs  of  said  company  be  fully  and  finally 
closed  up."  He  was  ordered  to  execute  and  file, 
before  entering  upon  his  duties,  a  bond  with 
sureties  to  be  approved  by  the  court,  of  {20,000, 
conditioned  for  the  faithful  discharge  of  his 
dnties  as  receiver  of  the  funds,  property  and 
effects  of  the  Express  Company.  It  was  further 
provided  in  the  order  appointing  the  receiver  as 
follows: 

"That  upon  the  execution,  approval,  and  filing 
of  said  bond  the  said  receiver  shall  be  vested 
with  all  the  estate,  real  and  personal,  as  well  as 
all  the  money,  notes,  accounts,  assessments  due 
on  stock  or  other  securities,  or  rights  in  action 
of  the  said  National  Express  and  Transportation 
Company,  as  trustee  of  such  estate  and  prop- 
erty, for  the  use  and  benefit  of  the  creditors  of 
said  company  and  of  its  stockholders  and  others 
who  may  be  interested  in.  the  same,  with  all  the 
powers,  rights,  and  authority  of  a  trustee  ap- 
pointed by  this  court  or  acting  within  its  juris- 
diction and  control. 

"  Such  receiver  shall  have  all  the  powers  and 
authority  which  ordinarily  belong  to  such  trus- 
tee, and  the  said  defendants,  as  well  as  all  other 
persons  who  may  have  the  possession  or  control 
of  any  of  the  money,  books,  property,  effects,  or 
things  in  action  of  the  said  National  Express 
and  Transportation  Company,  and  especially 


John  Blair  Hoge,  John  J.  KeHy,  and  C.  Oliver 
O'Donnell,  the  trustees  named  in  a  pretended 
assignment  referred  to  in  the  complainant's  po- 
tion, are  hereby  required  to  assign,  transfer,  and 
deliver  to  the  said  trustee,  on  being  notified  of 
this  order,  all  such  money,  property,  notes, 
bonds,  estate,  real  and  personal,  so  in  their 
hands  or  under  their  control,  and  they  are  also 
required  to  execute  and  deliver  all  deeds,  con- 
veyances, releases,  transfers,  or  acquittances 
that  may  in  anywise  be  necessary  to  place  any 
or  all  of  said  property  or  effects  so  in  the  hands 
or  under  the  control  of  the  said  receiver,  and 
they  and  each  of  them,  on  being  required,  shall 
make  all  discovery  and  furnish  all  information 
which  the  said  receiver  may  require  in  relation 
to  any  or  all  of  the  property,  business,  or  trans- 
actions of  the  said  company. 

"  The  said  receiver  will  proceed  to  collect  all 
the  property,  money,  and  effects  of  the  said 
National  Express  and  Transportation  Company 
and  covert  the  same  into  money,  and  he  will 
also  ascertain  the  amount  of  the  debts  and 
liabilities  of  the  said  National  Express  and 
Transportation  Company,  and,  after  payment 
therefrom  of  all  expenses,  including  counsel 
fees  and  costs,  with  such  compensation  as  the 
court  may  allow  him,  will,  fVom  time  to  time, 
apply  the  fimds  so  received  and  obtained  by 
him  in  the  satisfaction  and  discharge  of  the 
debts  of  the  said  company  under  the  orders  of 
this  court. 

"And  if  there  shall  be  any  suras  due  upon  tlie 
shares  of  the  capital  stock  of  the  said  company 
the  said  receiver  will  proceed  to  collect  and 
recover  the  same,  unless  the  persons  from  whom 
the  said  sums  may  be  due  shall  be  wholly  in- 
solvent, and  for  this  purpose  may  prosecute 
actions  at  law  or  in  equity  for  the  recovery  of 
such  sums  in  his  own  name  as  receiver  or  other- 
wise as  he  may  deem  best,  and  shall  apply  the 
money  so  received  under  the  order  of  this  court 
to  the  satisfaction  and  payment  of  the  remain- 
ing debts  of  said  company  as  well  as  the  legal 
and  necessary  expenses  of  the  due  execution  of 
this  trust,  including  a  reasonable  compensation 
and  commission  to  himself  for  services  on  this 
behalf  and  also  including  such  necessary  and 
reasonable  fees  and  costs  as  may  be  necessary  in 
maintaining,  prosecuting,  or  defending  any  suit 
or  suits  which  it  may  be  necessary  to  prosecute 
or  defend  in  order  to  the  f\ill  execution  of  this 
trust." 

The  receiver  gave  the  required  bond,  and  it 
was  approved  by  the  court  on  the  12th  of  Janu- 
ary, 1867. 

Reynolds  having  died,  Washington  Kelley,  a 
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stockholder,  was  permitted  to  become  a  party 
plaintiff,  and,  with  the  leave  of  the  court,  filed 
August  20th,  1870,  an  amended  and  supple- 
mental bill.  The  receiver  reported  to  the  court, 
December  11th,  1880,  that  he  had  not  been  able 
to  obtain  possession  of  any  of  the  company's 
effects,  except  two  freight  cars,  and  that  so  far 
as  he  could  ascertain,  in  all  the  States  where  the 
company  did  business,  it  property  and  effects 
had  been  attached  by  its  creditors.  This  report 
being  made,  ''on  motion  of  the  defendants  John 
Blair  Hoge  and  J.  J.  Kelly,"  the  order  appoint- 
ing the  receiver  was  vacated,  annulled,  and  set 
aside,  the  receiver  discharged  and  exonerated, 
the  injunction  dissolved,  and  the  suit  dismissed. 
On  the  4th  of  December,  1871,  W.  W.  Glenn, 
suing  on  behalf  of  himself  and  all  other  creditors 
of  the  Express  Company,  filed  his  bill  in  equity 
in  the  chancery  court  of  the  city  of  Richmond 
against  that  corporation,  and  its  officers,  and 
against  the  trustees  named  in  its  deed  of  Sep- 
tember 20th,  1866.  The  object  of  that  suit  was 
to  collect  the  assets  of  the  company,  including 
the  amounts  due  from  the  subscribers  of  its 
stock.  The  proceedings  in  that  cause  are  fully 
set  out  in  Hawkins  v.  Glenn,  131  U.  S.,  319.  It 
is  only  necessary  now  to  state  that  in  the  pro- 
gress of  that  suit  an  order  was  entered  Decem- 
ber 14,  1880,  sustaining  the  validity  of  the  deed 
of  assignment  of  September  20,  1866,  remov- 
ing the  surviving  trustees  named  in  it,  with 
their  consent,  and  substituting  in  their  place 
John  Glenn,  who  was  clothed  by  that  order, 
"with  all  the  rights  and  powers,  and  charged 
with  all  the  duties  of  executing  the  trusts  of 
said  deed  to  the  same  effect  as  were  the  original 
trustees  therein ; "  Glenn,  however,  not  to  take 
possession  of  the  property  covered  by  the  deed, 
'until  he  gave  bond  with  security  for  the  faithftil 
discharge  of  his  duties  as  substituted  trustee. 
He  gave  such  bond  January  3,  1881,  and  it  was 
approved  by  the  court. 

By  the  same  order  a  call  and  assessment  of 
30  per  cent,  of  the  par  value  of  each  share 
of  stock  was  made  upon  stockholders,  who  were 
required  to  make  payment  to  John  Glenn,  sub- 
stituted trustee.  By  a  decree  entered  July  21, 
1883,  it  was  adjudged  "  that  John  Glenn,  trustee, 
on  the  payment  to  him,  within  six  months  from 
the  date  of  this  decree,  by  any  of  the  subscri- 
bers to  the  stock  of  the  defendant  company,  or 
by  any  other  person  claimed  to  be  liable  on  ac- 
count of  said  stock,  of  25  per  centum  of  the 
original  amount  of  said  subscription,  with  in- 
terest thereon  at  the  rate  of  6  per  centum  per 
annum,  from  thirty  days  from  the  date  of  this 
decree,  with  any  costs  incurred  heretofore  or 


by  said  trustee  in  any  suit  brought  by  him 
heretofore,  or  which  may  hereafter  be  brought 
before  tender  of  said  25  per  cent,  under  this 
decree,  to  recover  of  such  stockholder  or  other 
party,  the  amount  for  which  he  may  be  respon- 
sible on  said  stock  under  the  decree  in  this 
cause,  shall  execute  a  receipt  therefor  to  operate 
as  a  fhll  acquittance  and  discharge  of  all  persons 
on  account  of  such  subscription,  both  of  the 
original  subscribers  thereto,  and  of  any  assignee 
thereof."  By  another  order,  made  March  26, 
1886,  in  the  circuit  court  of  Henrico  County, 
Virginia— to  which  the  cause  was  removed  in 
1884 — ^an  additional  call  and  assessment  of  50 
per  cent,  of  the  par  value  of  each  share  of  stock 
was  made  upon  stockholders,  who  were  severally 
required  to  pay  the  said  amounts  hereby  called 
for  and  assessed  to  John  Glenn,  he  being  "au- 
thorized and  directed  to  collect  and  receive 
said  call  and  assessment,  and  to  take  such 
prompt  steps  to  that  end,  by  suit  or  otherwise, 
and  in  such  jurisdictions  as  he  may  be  advised." 
Marbury,  it  is  admitted,  was  an  original  sub- 
scriber for  100  shares  of  the  company's  stock, 
for  which  he  received  a  certificate,  paying  20 
per  cent.,  only,  on  his  subcription.  The  object 
of  the  present  suit  is  to  recover  from  him  the 
sum  of  $5,000,  by  reason  of  the  above  call  and 
assessment  of  50  per  cent,  with  interest  at  the 
rate  of  6  per  cent,  per  annum  from  March  26, 
1886,  the  date  of  the  order  making  such  call  and 
assessment.  He  pleaded  that  he  never  was  in- 
debted, and  did  not  promise  as  alleged ;  that 
the  plaintiff's  cause  of  action  did  not  accrue 
within  three  years  before  the  commencement 
of  this  suit ;  that  the  chancery  court  of  the  city 
of  Richmond  had  no  jurisdiction  to  render  the 
decree  of  December  14,  1880;  and  that  the  plain- 
tiff, as  trustee,  had  no  right  to  sue  in  the  court 
below  in  his  own  name  or  otherwise. 

At  the  trial  below  the  court  reftised  to  in- 
struct the  jury,  at  the  plaintiff's  instance,  that 
this  action,  having  been  brought  within  three 
years  after  the  decree,  in  the  circuit  court  of 
Henrico  County,  Va.,  of  March  26,  1886,  the 
plea  of  limitation  constituted  no  defence.  It, 
also,  reftised  to  instruct  the  jury,  at  the  instance 
of  the  plaintiff,  that  the  decree  of  July  21,  1883, 
in  the  Virginia  court  constituted  no  defence,  and 
did  not  relieve  the  defendant  from  liability  for 
the  assessment  made  by  the  order  in  that  court 
of  March  26, 1886.  And,  upon  the  motion  of  the 
defendant,  the  jury  were  directed  to  find,  and 
in  accordance  with  that  direction  returned  a 
verdict,  for  the  defendant,  on  which  judgment 
was  entered. 

Upon  appeal  to  the  General  Term  the  Judg- 
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ment  was  affirmed  upon  the  authority  of  Glenn 
V.  Basey,  6  Mackey,  233,  where  it  was  held,  in  a 
case  similar  to  the  present  one,  that  Glenn  coald 
not  maintain  an  action  in  the  conrt  below  in  his 
own  name  as  trustee. 

Since  the  decision  in  Hawkins  v.  Glenn,  131, 
U.  S.,  319,  and  Glenn  v.  Liggett,  135  U.  S.  633, 
the  only  questions  open  for  consideration  in 
the  present  case  relate  to  limitation  and  to  the 
right  of  the  plaintiff  to  bring  this  action  in  his 
own  name  as  trustee. 

It  is  not  disputed  that  the  time  prescribed  by 
the  statutes  in  force  in  the  District  of  Columbia 
for  the  bringing  of  suits  like  the  present  one  is 
three  years  from  the  accruing  of  the  cause  of 
action.  The  defendant  contends  that  liability 
upon  his  subscifiption  of  stock  could  have  been 
enforced  by  the  receiver  appointed  by  the  cir- 
cuit court  of  the  United  States  for  the  Eastern 
District  of  Virginia  in  the  Reynolds  suit,  at  any 
time  after  the  12th  of  January,  1867,  on  which 
day  the  receiver's  bond  was  filed  and  approved 
by  the  court,  and  that,  as  more  than  three  years 
elapsed,  after  that  date,  and  while  the  Reynolds 
case  was  pending,  without  suit  being  brought 
against  him,  he  is  protected  by  the  statute  of 
limitation.  We  are  of  opinion  that  this  position 
cannot  be  sustained.  The  order  of  December 
31, 1866,  in  the  Reynold's  suit  was  not,  in  any 
proper  sense,  a  call  or  assessment  on  the  com- 
pany's stock.  Nor  was  it  equivalent  to  one. 
The  deed  of  September  20,  1866,  assigned  and 
transferred  to  Blair,  Kelly,  and  O'Donnell,  trus- 
trees,  among  other  properly,  all  moneys  payable 
'*on  calls  or  assessments  on  tlie  stock  of  the 
company,"  and  the  order  of  December  31,  1866, 
in  the  Reynold's  suit  vested  in  the  receiver,  as 
trustee,  ''assessments  on  stock,"  and  directed 
I  him  to  proceed  in  the  collection  and  recovery 
of  ''any  sums  due  upon  the  shares  of  the 
capital  stock  of  the  said  company."  But  noth- 
ing was  due  from  subscribers  of  stock  until  a 
formal  call  or  assessment  was  made  by  the  com- 
pany, and  no  call  or  assessment  could  be  made 
by  the  trustees  named  in  the  deed  of  September 
20,  1866,  or  by  the  receiver  in  the  Reynold's 
suit.    Glenn  v.  Macon,  32  Fed.  Rep.,  7. 

In  Hawkins  v.  Glenn,  the  court  said:  "By 
the  deed  the  subscriptions,  so  far  as  uncalled 
for,  passed  to  the  trustees,  and  the  creditors 
wer^  limited  to  the  relief  which  could  be  af- 
forded under  it,  while  the  stockholders  could 
be  subjected  only  to  equality  of  assessment,  and 
as  the  trustees  could  not  collect  except  upon 
call,  and  had  themselves  no  power  to  make  one, 
rendering  resort  to  the  president  and  directors 
necessary,  or,  failing  their  action,  then  to  the 


courts,  it  is  very  dear  that  the  Statute  of  Lim- 
itations could  not  commence  to  run  until  afber 
the  call  was  made."  See  also  Scovill  v.  Thayer, 
105  U.  S..  143,  156.  If  the  court,  in  the  Rey- 
nolds suit,  had  intended  to  make  a  call  for  the 
payment  in  full  of  all  subscriptions  of  stock,  it 
would  have  used  language  different  from  that 
employed  in  the  order  appointing  the  receiver. 
It  is  clear  that  no  action  could  have  been  main- 
tained by  the  receiver  in  the  Reynolds  suit,  in 
respect  to  unpaid  subscriptions,  except  to  com- 
pel the  payment  of  sums  due  on  formal  calls  or 
assessments,  if  any,  made  by  the  company  prior 
to  the  institution  of  that  suit.  For  these  rea- 
sons, the  defense  based  upon  limitation  cannot 
be  sustained.  And  in  conformity  with  Hawkins 
V.  Glenn,  and  Glenn  v.  Liggett,  we  hold  that 
limitation  commenced  to  run,  in  favor  of  the 
present  defendant,  only  from  the  order  in  the 
Virg^ia  court  making  the  call  or  assessment  on 
subscribers  of  stock.  Glenn  v.  Williams,  60 
Md.,  93,  122,  123. 

The  other  question— as  to  the  right  of  the 
plaintiff,  in  virtue  of  the  authority  conferred 
upon  him  by  the  Virginia  court,  to  bring  the 
present  action  in  his  own  name  as  trustee — is  a 
more  serious  one.  In  Jackson  v.  Tiernan,  5 
Pet.,  680,  697,  Mr.  Justice  Story,  speaking  for 
the  court,  said  that  "the  general  principle  of 
law  is,  that  choses  in  action  are  not  at  law 
assignable.  But,  if  assigned,  and  the  debtor 
promises  to  pay  the  debt  to  the  assignee,  the 
latter  may  maintain  an  action  for  the  amount 
against  the  debtor,  as  money  received  to  his 
use.  Independently  of  such  promise,  there  is 
no  pretense  that  an  action  can  be  sustained." 
After  referring  to  some  adjudged  cases,  which 
he  said  were  distinguishable  from  the  one  then 
before  the  court,  he  proceeded:  "They  are 
either  cases  where  there  was  an  express  prom- 
ise to  hold  the  money  subject  to  the  order  of  the 
principal,  or  there  was  an  implied  promise  to 
pay  it  over  as  it  was  received  to  the  use  of  a 
particular  person.  The  express  promise  to  pay 
to  order  bound  the  party,  and  excluded  any 
claim  for  a  lien,  and  any  defense  for  want  of  a 
privity  between  him  and  the  holder  of  the 
order.  The  receipt  of  the  money  for  the  use 
of  any  particular  person  necessarily  implied  a 
promise  or  obligation  to  hold  it  in  privity  for 
such  person." 

In  Pritchard  v.  Norton,  106  U.  S.,  124, 130,  Mr. 
Justice  Matthews,  delivering  judgment,  said: 
"  Whether  an  assignee  of  a  chose  in  action  shall 
sue  in  his  own  name  or  that  of  his  assignor  is  a 
technical  question  of  mere  process,  and  deter- 
minable by  the  law  of  the  forum;  but  whether 
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the  foreign  assignment,  on  which  the  plaintiff 
oUdms,  is  valid  at  all  or  whether  it  is  valid 
against  the  defendant,  goes  to  the  merits  and 
must  be  decided  byuie  law  in  which  the  case 
has  its  legal  seat.  Wharton,  Ck>nflict  of  Laws, 
Sees.  736,  736."  And  in  New  York,  &c.  Oo.  v. 
Memphis  Water  Oo«  107  U.  S.,  205, 214,  the  court, 
speaking  by  Mr.  Justice  Bradley,  said:  "We 
have  lately  decided,  after  fhll  consideration  of 
the  authonties,  that  an  assignee  of  a  chose  in 
action,  in  which  a  complete  and  adequate  rem- 
edy exists  at  law,  cannot,  merely  because  his 
interest  is  an  equitable  one,  bring  a  suit  in 
equity  for  the  recoveiy  of  the  demand.  Hay- 
ward  V.  Andrews.  106  U.  S.,  672.  He  must  bring 
an  action  at  law  in  the  name  of  the  assignor  to 
his  own  use.  This  is  true  of  all  legal  demands 
standing  in  the  name  of  a  trustee,  and  held  for 
the  benefit  of  cestuis  que  trust  Besides  the  au- 
thorities cited  in  that  case,  reference  may  be 
made  to  Mitford  on  Pleading,  123,  125;  Willis's 
Equity  Plead.,  435,  note  g;  Adair  v.  Winchester, 
7  Gill  &  Johns.,  114:  Mosely  v.  Boush,  4  Rand., 
392;  Doggett  v.  Hart,  5  Fla.,  215;  Smiley  v.  Bell, 
Mart.  &  Y.,  378;  and  the  English  and  American 
notes  to  Rvall  v.  Bowles,  1  Ves.  Sen.,  348,  and 
to  2  White  &  Tudor* s  Leading  Cases  in  Equity, 
pages  1567,  1670  (ed.  1877)." 

The  right  which  the  Express  Company  ac- 
quired by  the  defendant's  subscription  to  its 
capital  stock  was  only  a  chose  in  action.  It 
passed  by  the  deed  of  September  20, 1866,  to  the 
bustees,  Blair,  Kelly  and  O'Donnell,  but  sub- 
ject to  the  condition  that  a  chose  in  action  is 
not  assignable  so  as  to  authorize  the  assignee  to 
stie  at  law,  in  his  own  name,  unless  the  right  to 
do  so  is  given  by  a  statute,  or  by  settled  law,  in 
the  jurisdiction  where  suit  is  brought.  This  is 
the  well  established  rule  of  the  common  law, 
and*the  common  law  touching  .this  subject  gov- 
erns in  the  District  of  Columbia.  If  the  trus- 
tees named  in  the  deed  of  1866  had  sued  in  this 
District  for  sums  due  upon  calls  or  assessments 
on  stock,  they  must  have  sued  in  the  name  of 
the  Express  Company  for  their  use,  unless  the 
stockholders  expressly  promised  to  pay  them,  or 
unless  such  a  promise  could  be  Implied  as  mat- 
ter of  law.  There  was  no  such  express  promise 
by  Marbury,  although  he  concurred  in  the 
lent   made   by  the  company  to  those 


But  it  is  said  that  stockholders  must  be  pre- 
sumed to  assent  to  every  lawfhl  disposition 
naade  of  its  property  by  the  corporation.  When 
this  point  was  made  in  GQenn  v.  Busey,  5  M., 
243,  it  was  ftilly  met  bv  Mr.  Justice  Cox,  speak- 
ing for  the  court.  After  observing  that  a  stock- 
holder in  a  cori>oration  holds  a  double  relation 
to  it;  that,  in  his  capacity  as  debtor,  he  has  not 

S remised  to  pay  to  the  company's  order  or  to 
e  assignee,  bitt  to  the  company  only;  and  that 
as  stockholder  he  would  not  be  held  to  have 
given  more  than  the  i^eneral  authority  to  the 
corporation  to  deal  with  its  property,  he  said: 
"  If  we  go  fhrther  than  this,  we  must  hold  that 
the  mere  fact  of  being  a  stockholder  in  a  corpo- 
ration makes  his  indebtedness  a  negotiable  one, 
even  against  the  terms  of  his  agreement  with 
the  company  and  the  intention  of  the  parties. 
Thus,  if  a  stockholder  borrowed  money  from 
the  company  on  his  sealed  bond,  the  agreement 
would  bie  that  as  his  bond  is  a  part  of  Uie  assets 


of  the  company,  and  he  has  generally  and  im- 
pliedly assented  to  the  assignment  or  negotia- 
tion of  its  property,  as  it  may  think  best,  ergo, 
hiB  bond  may  be  negotiated  like  a  promissory 
note.  But  this  reasoning  would  not  stop  at  cor- 
X>orations.  It  would  apply  equally  to  partner^ 
ships.  Each  member  of  a  partnership  is  the 
agent  of  all,  and  all  the  others  are  the  agents  of 
each,  and  all  or  each  would  have  authority  to 
settle  debts  by  the  assignment  of  property  of 
the  firm.  If,  then,  one  becomes  indebteded  to 
the  firm  on  an  open  account,  the  firm,  on  the 
principles  before  mentioned,  could  assign  or 
negotiate  the  debt^  and  so  give  the  assignee  a 
rignt  of  action  in  his  own  name.  In  such  action 
the  plainiiff,  after  stating  the  original  indebted- 
ness and  its  assignment,  which  would  make  a 
demurrable  case,  would  only  have  to  supple- 
ment it  by  an  averment  that  the  debtor  was  a 
member  of  the  firm  who  made  the  assignment, 
and  his  case  would  be  complete.  It  is  hardly 
necessary  to  say  that  this  would  be  a  novelty 
in  the  law  of  contracts,  and  actions  and  plead- 
ings, for  which  not  a  semblance  of  authority 
could  be  found." 

Is  the  question  as  to  the  right  of  the  trustee, 
Glenn,  to  bring  this  suit,  in  his  name,  any  differ- 
ent by  reason  of  the  feet  that  the  Virginia  court 
made  the  call  or  assessment  in  question,  substi- 
tuted the  plaintiff  as  trustee  in  the  place  of  Blair, 
Kelly,  and  O'Donnell,  removea,  and  both 
authorized  and  directed  him  to  collect  and 
receive  such  call  or  assessment,  taking  steps  to 
that  end  by  suit  or  otherwise,  and  in  such 
jurisdiction  as  he  might  be  advised  ?  We  think 
not.  Undoubtedly  the  Express  Company,  hav- 
ing refhsed  or  neglected  to  make  the  necessary 
can  or  assessment,  a  court  of  equity  could  itself 
make  it,  if  the  interest  of  creditors  required 
that  to  be  done.  In  other  words,  as  said  in 
Scovill  V.  Thayer,  105  U.  S.,  143,  145,  and  re- 
peated in  Hawkins  v.  Glenn,  131  U.  S.,  335, 
**the  court  will  do  what  it  is  the  duty  of  the 
company  to  do."  See,  also,  Glenn  v.  Williams. 
60  Md.,  93,  113, 114.  But  the  making  of  the  call 
or  assessment  by  the  court,  for  the  company, 
does  not,  in  the  absence  of  some  statutory  pro- 
vision on  the  subject,  change  the  rule  that  a 
demand  upon  the  stockholder  to  meet  a  call  or 
assessment,  by  competent  authority,  must  be 
be  enforced  in  the  name  of  the  person  or  cor- 
poration holding  the  legal  title  to  the  stock  sub- 
scription, and  to  whom  the  promise  of  the 
stocKholaer  was  made.  There  is  no  reason  why 
the  trustee,  Glenn,  could  not  have  sued  in  the 
name  of  the  company.  For,  as  said  in  Hawkins 
V.  Glenn,  concurring  with  the  Supreme  Court  of 
Appeals  of  Virginia  in  Hambletion  v.  Glenn.  85 
Va.,  901,  905,  **as  this  corporation,  notwith- 
standing it  may  have  ceased  the  prosecution  of 
the  objects  for  which  it  was  organized,  could 
still  proceed  in  the  collection  of  debts,  the  en- 
forcement of  liabilities,  and  the  application  of 
its  assets  to  the  payment  of  its  creaitors,  all  coiv 
porate  powers  essential  to  those  ends  remained 
unimpaired." 

We  concur  entirely  in  the  views  expressed  by 
Mr.  Justice  Cox,  speaking  for  the  court,  in 
Glenn  v.  Busey,  where  will  be  found  a  careftil 
and  elaborate  discussion  of  this  question.  In 
harmony  with  the  decision  in  that  case,  we  hold 
that  the  present  suit  cannot,  consistently  with 
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the  principles  of  the  common  law — which  is  the 
law,  upon  this  question,  for  the  District  of  Col- 
umbia— be  maintained  by  the  plaintiff  in  his 
own  name,  as  trustee.  We  are  aware  that  a 
dififerent  rule  obtains  in  some  jurisdictions  where 
the  common  law  has  been  modified  by  statute  or 
by  a  settled  course  of  decisions,  but  we  are  un- 
able to  hold  that  the  law  of  this  District  is 
otherwise  than  has  been  indicted  in  this  opinion. 
Judgment  affirmed. 

THE   COURTS. 


Supreme  Court  of  the  District  of  Columbia. 
AT    LAW— New  Suite. 

May  18,  1892. 

32946.  Robertson  &  Kaufman  v.  Samuel 
Bamhardt.  Account,  $159.93.  Plffs.  atty.,  J. 
W.  Nichol.  ^ 

32947.  Woodward  &  Lothrop  v.  W.  E.  Prall. 
Note  and  account,  $749.85.  Plffs.  attys.,  Riddle 
&  Davis. 

May  19. 

32948.  J.  N.  Wood,  Infant,  by  his  next  friend, 
Marie  L.  Le  Baron,  v.  Daniel  Ballauf.  Replevin. 
Plflfs.  attys.,  Whitaker  &  Prevost.  Delts.  atty., 
Alex.  Porter  Morse. 

May  20. 

32949.  Jeanie  L.  Beach  v.  Ratcliff,  Darr  &  Co. 
Replevin.    PlflFs.  attys.,  Cook  &  Sutherland. 

May  21. 

32950.  N.  H.  Shea  v.  Jno.  Lally  et  al.  Ac- 
count, $392.41.    PlflFs.  atty.,  M.  J.  Colbert. 

May  23. 

32951.  J.  M.  Frank  v.  H.  Ross.  Replevin. 
PlflFs.  attysy  Lipscomb  &  Woodward. 

32962.  M^ry  M.  McElhone  v.  The  Mass.  Bene- 
ficial Ass'n.  Policy.  PlflFs.  attys.,  Jos.  K.  Mc- 
Cammon  and  Jas.  H.  Hayden. 

32953.  C.  Blanchette  v.  J.  S.  Moss. 

May  24. 

32954.  The  U.  S.,  ex  rel.  Sam,  C.  Reid,  adm'r 
of  Henry  Coit's  estate,  v.  Jas.  Q.  Blaine,  Secre- 
tary of  State  of  the  United  States  of  America. 
Mandamus.  PlflFs.  attys.,  McDonald,  Bright  & 
Fay. 

32955.  Q.  G.  Boteler  v.  The  District  of  Col- 
umbia. Certiorari.  PlflFs.  attys.,  T.  A.  Lam- 
bert. 

32956.  A.  P.  Fardon  v.  The  District  of  Col- 
umbia.   Certiorari.    PlflFs.  atty.,  T.  A.  Lambert. 

32957.  Geo.  K.  French  v.  D.  M.  Ransdell. 
Replevin.    PlflFs.  atty.,  T.  M.  Fields. 

32958.  J.  P.  Printz  v.  F.  H.  Saunders.  Note 
and  account,  $56.85.  PlflFs.  atty.,  W.  Myer  Lewin. 

32959.  Geo.  Mackell  v.  A.  W.  Giddings. 
Ejectment.    PlflFs.  atty.,  E.  M.  Hewlett. 

32960.  Max  Gould  v.  Myer  Loeb.  Damages, 
$5,000.    PlflFs.  atty.,  A.  C.  McNulty. 

^'  May  24. 

32961.  Latemational  Book  Co.  v.  J.  D.  Free, 
jr.  Account,  $358.76.  PlflFs.  attys.,  H.  W.  Gar- 
nett  and  D.  S.  Mackall. 

32962.  Cyrus  Brewster  v.  Samuel  H.  King. 
Note  and  account,  $321.95.  PlflFs.  atty.,  H. 
W.  (Jamett ;  Defts.  atty.,  L.  Tobriner. 

32963.  Longhead  &  Co.  v.  E.  F.  Woodbury. 
Note  and  account,  $625.74.  PlflFs.  attys.,  J.  A. 
Barthel  and  A.  H.  BeU. 


May  25. 
32964.  Armstrong  &  Co.  v.  H.  Poetemack. 
Replevin.      PlflFs.  atty.,   C.   A.    Brandenburg. 
Defts.  atty.,  L.  Tobriner. 

82965.  Hagerstown  Furniture  Co.  v.  H.  Pos- 
ternack.  Replevin.  PlflFs.  atty.,  C.  A.  Bran- 
denburg.   Defts.  atty.,  L.  Tobriner. 

^  May  26. 

32966.  Caroline  Voigt  v.  The  B.  &  O.  RR.  Co. 
Damages,  $10,000.  PlflFs.  attys.,  W.  A.  Cook 
and  J.  A.  Maedel.  ^     ^  ^       ^ 

32967.  Allison  NaUor,  jr.,  v.  The  D.  C.  and 
the  Treasurer  of  the  U.  S.  Certiorari.  PlflFs. 
atty.,  T.  A.  Lambert  ^     ^^,,. 

32668.  Jno.  H.  Walter  and  W.  Mosby  Wilhams 
V.  T.  G.  Buddington.  Ejectment.  PlflFs.  attys., 
W.  Mosby  Williams  and  Jno.  Ridout. 

32969.  Jno.  H.  Walter  et  al.  v.  T.  G.  Budding- 
ton.  Ejectment.  PlflFs.  attys.  W.  Mosby  Wil- 
liams and  Jno.  Ridout. 

32970.  Jno.  H.  Walter  et  al  v.  Mary  F.  Wiloox 
et  vir.  Ejectment.  PlflFs.  attys.,  W.  Mosby 
Williams  and  Jno.  Ridout. 

32971.  D.  D.  Stone  v.  P.  H.  McNamara.  Ac- 
count, $165.    PlflFs.  atty,  E.  L.  Schmidt. 

32972.  J.  H.  Semil  &  Co.  v.  S.  H.  King.  Ac- 
count, $314.03.    PlflFs.  attys.,  J.  B.  Lamer  and 

W.  G.  Reed.  ,    «    ^^  r.,       u 

32973.  Eliza  A.  Byers  v.  J.  S.  McClanahan. 
Pennsylvania  judgment,   $659.38.    PlflFs.  atty., 

Neil  Dumont.  „,  ^  ^     .^     t  j 

32974.  J.  Irving  Boswell  v.  W.  E.  Cruit  Judg- 
ment of  Justice  Taylor,  $20.  „  _  ,,. 

32975.  The  Second  Nat.  Bank  of  Baltimore  v. 
Lewis  J.  Lewis  &  B.  Blethyn.  Note,  $291.91. 
PlflFs.  atty.,  O.  B.  Hallam.  ^     ^,.     t> 

32976.  R.  Schram  v.  Samuel  Bamhardt.  Ko- 
plevin.    PlflFs.  atty.,  L.  Tobriner. 

^  May  27. 

32977.  Eaisterday  &  Mallery  v.  L.  F.  Randolph. 
Certiorari.    Defts.  atty.,  E.  L.  Schmidt 

32978.  Grinberg  &  Glauber  v.  8.  M.  Jacobs. 
Account,  $291.48.  PlflFs.  attys.,  J.  A.  Barthel 
and  A.  H.  Bell.  ,        ^,        ^    , 

32979.  A.  W.  Griswold  v.  Chas.  Earl^  Ac- 
count, $2,000.  PlflFs.  attys.,  Phillips  &  McKenny. 

32980.  P.  J.  McElroy  v.  Jno.  A.  Gerrits.  Ac- 
count, $181.68.    PlflFs.  atty.,  H.  W.  Sohon.;^ 

32981.  P.  H.  Heiskell,  Jr.,  &  Co.  v.  J.  A.  Owens 
et  al.  Notes,  $183.32.  PlflFs.  atty.,  C.  A.  Bjran- 
denberg.  _         ,    ,  ^ 

32982.  E.  McCormick  v.  S.  Oppenheimer.  Cer- 
tiorari.   Defts,  atty.,  L.  Tobriner.  ^^  ,  ,^. 

32983.  J.  B.  Bellinger,  to  the  use  of  W.  J.  Fnz- 
zell,  V.  D.  P.  Syphax.  Judgment  of  Stridor,  J.  P., 
$6,500.    PlflFs.  atty.,  W.  P.  WUUamson. 

■  <•»  < 

IN  EQUITY— New  Suits. 

May  24. 

13959.  GUbert  Moyers  v.  E.  S.  Lacey.  For 
injunction.  Com.  sol.,  A.  H.  Jackson.  Defts. 
sols.,  Enoch  Totten  and  W.  A.  McKenney. 

13960.  Fannie  E.  Nicodemus  et  al.  v.  Grace 
M.  Nicodemus  et  al.  To  confirm  contract  of 
sale  of  infants  real  estate.  Com.  sol.,  J.  H. 
Gordon. 

13961.  Geo  W.  Webb,  alleged  lunatic  Upon 
petition  of  E.  Douglas  Webb.    Com.  sol.,  E.  D. 

Webb.  ^,      ^^ 

May  25. 

13962.  Mary  F.  Rowe  v.  Lewis  H.  Rowe.  For 
divorce.    Com.  sol.,  L.  C.  Williamson. 
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13963.  O.  K  V.  A.  M.  B.  For  divorce.  CJom. 
sola,  J.  J.  Willmarth  and  W.  W.  Flemming. 

May  J26. 

13964.  W.  W.  B.  Boteler  v.  Mary  S.  OaUan  et 
al.  For  specific  performance.  Com.  sol.,  E. 
L.  Schmidt;  Defbs.  sols.,  Padgett  &  Forrest. 

13965.  Patrick  Keighan,  alleged  lunatic  Ui>on 
petition  of  Josepha  Houghton.  De  lunatico 
inqairendo.    Com.  sol.,  Jno.  B.  Lamer. 

13966.  Henry  Bondit.  Alleged  lunatic  upon 
petition  of  Josepha  Houghton.  De  lunatico  in- 
quirendo.    Com.  sol.,  Jno.  B.  Larner. 

13967.  James  M.  Harbison  v.  Charlton 
HeightB  Improvement  Co.  To  rescind  contract 
of  purchase  of  lots  at  Charlton  Heights.  Com. 
sol.,  E.  L.  Gies. 

Hannah  Steiger  et  al.  v.  Mary  Sadler 


13968. 
etaL 

13969. 
Hough. 


13970. 


Mamie   Edith   Hough    v.   Magruder 
For  divorce.    Com.  sol.,  C.  Carrington. 

May  27. 
Jno.  W.  Boggs  V.  Philip  N.  Dwyer  et 
aL    To  remove  cloud  from  title.    Com.  sol.,  J.  J. 
Darlington. 

13971.  Maria  E.  Merrick  v.  PhUip  N.  Dwyer 
et  aL  To  remove  cloud  from  title.  Com.  sol., 
J.  J.  Darlington. 


Law  student  writing  100  words  per  minute 
in  stenography,  wishes  position  in  a  Lawer's 
office.— Address  WM.  B.  CLEARY, 

Care  of  Samuel  Maddox, 
462  Louisiana  Ave. 
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No.  13,263,  Eqaity  Doc.  32. 


•       IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Susie  6.  White        ) 

v8.  y 

Samuel  L.  Phillips  et  al. ) 

Sidney  T.  Thomas  and  Clarence  A.  Brandenburg,  trustees 
in  this  cause,  having  reported  the  sale  of  the  real  estate  de- 
scribed in  the  bill  of  complaint,  being  the  west  26  feet  of  lot 
No.  6  and  the  east  half  of  lot  No.  7,  in  square  or  reservation 
lettered  A,  together  with  the  improvements  thereon,  to 
Jacob  J.  Appich,  for  $7,375  cash: 

It  is,  by  the  court,  this  2d  day  of  June,  1892,  ordered  that 
said  sale  be  ratified  and  confirmed  unless  cause  to  the  con- 
trary thereof  be  shown  on  or  before  the  26th  day  of  June, 
1892. 

Provided,  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  successive  weeks 
before  said  26th  day  of  June,  ISM,  and  also  in  The  Evening 
Star. 

A.  B.  HAGNER.  Asso.  Justice. 

A  true  copy.    Test :                   J.  R.  Young,  Clerk, 
23                                  ^             By  M.  A.  Clancy,  Asst.  Clerk. 
JTiled  June  2.  1892.    J.  R.  Young,  Clerk.] 

IN  THE^UPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
The  7th  day  of  June,  1892. 
Mary  C.  King,  complainant, 

Clement  J.  Bright.  Mary  E.  Taylor^  Edwin  Bright.  Martha  A.  King,' 
Jesse  Bright,  F.  Marcellus  Cox. 
No.  18,853.    Equity  Docket  33. 

On  motion  of  the  plaintifT,  by  Mr.  Franklin  H.  Mackey, 
her  solicitor,  it  is  ordered  that  the  defendants,  F.  Marcellus 
Cox.  Clement  J.  Bright,  Edwin  Bright  and  Jesse  Bright, 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-dav  occurring  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  obiect  of  this  suit  is  to  obtain  a  construction  of  the 
will  of  Thomas  McDonnell. 

By  the  Court.  A.  B.  HAQNER,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk.  Ac. 

23  By  L.  P.  WillUms,  Asst.  Clerk. 

i  Filed  Jnne  7, 1882.    J.  R.  Young.  Clerk.] 


ttqal  Notues. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business, 
This  3d  of  June,  1892. 

In  re  estate  of  EDWARD  W.  REMEY,  late  of  the  United 
States  Navy.    No.  5,033.    Admn.  Doc.  18. 

Application  having  been  made  for  letters  of  administra- 
tion on  the  estate  of  said  Edward  W.  Remey,  deceased,  by 
Captain  George  C.  Remey,  U.  8.  N. : 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday,  the  Ist  day  of  July,  1892,  at  I  oxlock  n.  m., 
to  show  cause,  if  any  exist,  against  the  granting  or  such 
application. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  and  Evening  Star  once  a  week  in  ea<!n  of 
three  successive  weeks  before  said  day. 

By  the  Court.  ^  A.  B.  HAQNER,  Justice. 

23  A  true  copy.  Teste:  L.  P.  WRIGHT,  Reg.  of  Wills,  D.  C. 


This  is  to  Giro  Notice 

That  the  suiMcriber,  of  the  District  of  Columbia,  has 
obtained  Arom  the  Supreme  Court  of  the  District  of 
Columbia,  holding  a  special  term  for  Orphans'  Court 
business,  letters  of  administration  on  the  personal  estate 
of  CATHERINE  COTTRELL,  late  of  the  District  of  Colum- 
bia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  23d  day  of  May 
next:  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  23d  day  of  May,  1892. 

WARD  TnOBON, 
23    Ward  Thoron,  Proctor.  1505  Penna.  Ave.,  n.  w. 


Tliis  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of,  administration  on  the  personal  estate  of  HENRY  R. 
PYNE,  late  of  the  District  of^Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subscriber,  on  or  before  the  23d  dav  of  Mav 
next:  they  may  otherwise  by  law  be  excluded  f^m  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  May,  1892. 

ELIZABETH  A.  PYNE, 
23  612  Eighteenth  St.,  n.  w..  City. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 
This  3d  of  June,  1892. 

In  re  estate  of  CATHARINE  GRAHAM,  late  of  Wash- 
ington,  D.  C.    No.  5027.    Admn.  Doc.  18. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  hust  will  and  testament,  and  for 
letters  testaracntary  on  the  estate  of  said  Catharine  Graham, 
deceas'jd,  bv  Bartholomew  Dtggins: 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday,  July  Ist.  1892,  at  one  o'clock  p.  m.,  to  show 
cause  cause  if  any  exist  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  and  Washington  Post  once  in  each  of  three 
successive  weeks  before  said  day. 

By  the  Court:  A.  B.  HAGNER,  Justice. 

A  true  copy.    Teste.    L.  P.  WRIGHT,  Reg.  of  Wills,  D.  C. 
23    Gordon  &  Gordon,  Proctors  for  applicant. 

9HCOMD    Il^SHRXIOPi. 


Tliis  is  to  Give  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  Business,  letters 
testamentary  on  the  personal  estate  of  OLIVER  W. 
LONG  AN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  agaii>st  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  May  next ; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  its  hand  this  28th  dav  of  May,  1892. 

THE  NATIONAL  SAFE  DEPOSIT,  SAVINGS  AND 
TRUST  COMPANY  of  the  District  of  Columbia. 

By  THOMAS  R.  JONES, 
22    John  C.  Wilson,  Proctor.  8d  Vice  Pree. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  26th  day  of  May,  1892. 

Arthur  E.  Bateman,  Jabez  A.  Bostwick  and  George  H.  Sullivan 

Administrator  of  Algernon  S.  Sullivan,  deceased, 

▼8. 

Harvey  Ourand.  Thomas  W.  Pearsall,  Stephen  V.  White,  William 

W.  Dudley  and  John  E.  Beall. 

In  Equity.    No.  13,646.    Eq.  Docket,  33. 

On  motion  of  the  plaintiffs,  by  Mr.  H.  H.  Wells,  their 
solicitor,  it  is  ordered  that  the  defendants,  Harvey  Durand, 
Thofhas  W.  Pearsall  and  Stephen  V.  White,  who  are  non- 
residents and  against  whom  s^bpoenas  have  been  issued 
and  returned  not  found,  cause  their  appeasance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  dav;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

The  object  of  this  suit  is  to  close  up  and  obtain  final 
settlement  of  a  trust  existing  between  the  partis  to  said 
suit  in  respect  to  certain  real  property  situate  in  the 
District  of  Columbia,  known  as  Scott's  Ordinary  and  Terra 
Firma,  on  the  Tennallytown  Road  and  sometimes  known 
as  the  Varnell  property  and  more  ftilly  described  in  the  bill 
filed  in  this  cause,  and  for  the  flirther  purpose  of  obtaining 
a  discovery  and  account  from  the  defendant,  Harvey  Durand, 
of  the  moneys  received  by  him,  part  of  the  proceeds  of  the 
sale  of  the  said  premises  that  have  come  into  his  possession, 
part  of  said  trust  Aind,  and  what  disposition  was  made  by 
nim  thereof,  and  especially  of  the  sum  of  128,500,  and  in  what 
other  property  the  same  was  invested  by  him. 

This  notice  shall  be  published  in  the  Evening  Star  and  the 
Washington  Law  Reporter. 

By  the  CJourt.  A.  B.  HAONER,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk.  &c. 

22  By  M.  A.  Clancy,Asst.  Clerk. 


This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  ft-om  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  special  term  for  Orphans'  Court  busi- 
ness, letters  testamentary  on  the  personal  estate  of  HENRY 
C.  McCENEY,  late  of  the  District  of  the  Columbia,  de- 
ceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  17th  day  of  May  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  17th  dav  of  May  1892. 


22    Henry  K  Davis,  Proctor. 


HENRY  E.  DAVIS, 
Feudall  Building, 
344  D  St.,  n.  w. 


This  is  to  Give  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained ft-om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  buslneKS,  letters 
of  admmistration  on  the  personal  estate  of  JOHN  I.  GREGG, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased,  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber  on  or  before  the  22d  day  of  April 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 
Given  under  my  hand  this  22d  day  of  April,  1892. 

HARRIET  C.  GREGG,       ' 
Cr.  JOS.  K.  McCAMMON, 
JAS.  H.  HAY  DEN, 

1420  F  St.,  n.  w. 
22   Jos.  K.  McCammon  and  Jas.  H.  Hayden,  Proctors. 


This  is  to  Give  Notice 

That  the  subscriber  of  District  of  Coluraia.  has  obtaineil 
ft-om  the  Supreme  Court  of  the  District  of  Columbia,  holding 
a  si)ecial  term  for  Orphans'  Court  business,  letters  of 
administration  on  the  personal  estate  of  SAR\H  M.  RIT- 
TENHOUSE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  25th  day  of  May  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit  oi^ 
the  said  estate. 

Given  under  mf  hand  this  25th  day  of  May,  1892. 

RANDALL  HAGNER, 
22    Randall  Hagner,  Proctor.  406  5th  street,  n.  w. 


£egal  Notires 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Robert  F.  Allen  vs.  Augusta  Harris,  LetHia  B.  Galvin  and  Maria  L. 

Williams. 

In  Equity.    No.  13,806. 

On  motion  of  the  plaintiflr.  by  Mr.  W.  Preston  Williamson, 
his  counsel,  it  is,  this  28th  day  of  May,  1892,  ordered  that  the 
defendant,  MARIA  L.  WILLIAMS,  cause  her  appearance  to 
be  entered  herein  on  or  before  the  first  rule-day  of  this  court 
occurring  40  days  after  this  day :  otherwise  the  cause  will  be 
proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  for  the  sale  of  sub-lot  68,  in  square 
366,  in  this  City  and  District,  and  for  partition  between  the 
heirs  of  the  late  Letitia  Allen. 

This  notice  is  to  be  published  in  the  Washington  Law 
Reporter  and  the  Washmgton  Post, 

A.  B.  HAGNER,  Asso.  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

22  By  M.  A.  Clancy,  Aast.  Clerk. 

[Filed  May  28, 1892.    J.  R.  Young.  Clerk.] 

This  is  to  Give  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained ft-om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  PAUL  BOLL, 
late  of  the  District  of  Columbia,  deceased;  on  the  6th  day  of 
January,  A.  D.  1891. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  August 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  29th  day  of  January,  1882. 
.  ANNA  MARIA  BOLL. 
22    Eugene  J.  B.  O'Neill,  Proctor.  1213  G  St.,  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Charles  A.  Elliot  etal.) 

vs.  >  Equity,  No.  13,790. 

Clara  Ross  et  al.    ) 

David  E.  McComb,  trustee,  having  reported  to  the  court 
a  sale  of  sub-lot  30  in  Charles  W.  King's  subdivision  of  lot 
5,  square  No.  684,  involved  in  this  suit,  to  Henry  Walter  fot 
the  sum  of  $3,150.  and  that  the  said  Henry  Walter  has  com- 
plied with  the  terms  of  sale  on  his  part,  it  is  this  1st  day  of 
June,  1892,  ordered  that  the  said  sale  be  hereby  ratified  and 
confirmed,  unless  cause  to  the  contrary  be  shown  on  or  be-  • 
fore  the  25th  day  of  June,  1892. 

Provided  a  copy  of  this  order  be  published  In  the  Wash- 
ington Law  Reporter  and  in  the  Evening  *StAr  once  a  week 
for  three  weeks  prior  to  said  date. 

A.  B.  HAGNER,  Asso.  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk, 

22  By  M.  A.  Clancy,  Aast.  Clerk. 

[Filed  June  1, 1892.    J.  R.  Young.  Clerk.] 

This  is  to  Give  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  admmistration  on  the  personal  estate  of  CHARLES  C. 
FAIRFIELD,  late  of  Humboldt  Co..  California,  deceased. 

All  persons  having  claims  against  ths  said  deceased  are 
hereljy  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  31st  day  of  May  next: 
they  may  otherwise  by  law  be  excluded  ft-om  all  benefit  of 
the  said  estate. 

Given  under  its  hand  this  31st  day  of  May,  1892. 

WASHINGTON  LOAN  &  TRUST  CO., 

By  B.  H^  WARNER,  Pt. 
22    John  B.  Lamer,  Proctor. 

This  is  to  Gire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  NATHAN  BEACH 
CLARK,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  May  next; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  27th  day  of  May,  1892. 

HELEN  W.  CLARK, 
Care  Garusi  &  Miller,  486  La.  Ave.,  n.  w. 
22    Carusi  &  Miller,  Proctors. 
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JUNE  23.  1892 


Sapreme  Court  of  the  District  of  Columbia. 
Ii^  General  Term. 

Ex  Parte  WILLIAM  DOUGLASS  GROSS. 

1.  Section  846,  R.  S.D.  C.  (token  ftom  Section  6  of  the  act  of 

July  7. 1838. 6  Stot.  307)  makes  a  distinction  between  the 
sentence  of  death  and  the  order  fixing  the  time  for 
canying  that  sentence  into  execution,  and  makes  them 
separate. 

2.  The  whole  effect  of  the  stotute  was  to  declare  that,  in  case 

of  an  application  for  the  purpose  of  obtoining  a  review 
on  error,  the  day  of  execution  should  not  l>e  set  so  as  to 
cut  off  the  opportunity  for  review  and  possible  reversal. 

3.  The  Orimlnal  Gourt  has  ample  power  to  make  an  order 

postponing  the  day  of  execution  pending  the  review,  and 
to  fix  another  day.     * 

Decided  June  8,  1892. 

Chief   Justice  Binqbam  and  Justices  Jahbb  and  Bradley 

sitting. 

Messrs.  O.  M.  Smith  and  Jos.  Shillington 
for  Cross. 

Mr.  0.  0.  Cole  for  the  United  States. 

Mr.  Justice  James  delivered  the  opinion  of 
the  Court 

This  is  an  application  for  a  writ  of  habeas 
corpus,  on  the  ground  that  the  day  set  by  the 
Criming  Court  for  the  execution  of  the  prisoner 
has  passed,  and  that  this  court  had  no  power  to 
set  another  day  when  it  postponed  the  exe- 
cution. 

In  Schrub  v.  Berggren,  143  U.  S.,  451,  and  in 
Holden  v.  Minnesota,  137  U.  S.,  495,  the  Supreme 
Court  held  that  the  time  and  place  of  execution 
of  a  sentence  of  death  were  not  parts  of  the 
Judgment  or  sentence,  unless  made  so  by  stat- 
ute. It  is  unnecessary  to  refer  to  any  other 
authority,  but  it  may  be  added  that  a  more  ex- 
planatory statement  of  that  rule  was  made  by 
Chief  Justice  Parker  in  Howard,  ex  parte,  17 
N.  H.,  548.  ''The  judgment  of  the  court,"  he 
said,  ''  consists  of  the  sentence  of  death.  With 
it  is  an  order  designating  the  time  when  the 
sentence  is  to  be  carried  into  execution.    The 


order  is  not,  strictly  speaking,  a  part  of  the 
judgment,  although  usually  entered  with  it" 

It  is  not  denied  on  the  part  of  the  prisoner,  . 
that  this  is  the  rule  at  common  law,  but  it  is 
claimed  that  in  this  District  the  time  of  execu- 
tion has  been  made  a  part  of  the  sentence  by 
statute.  We  are  referred  to  section  845  of  the 
R.  S.  D.  C,  which  is  in  the  following  words : 

''  To  enable  any  person  convicted  by  the  judg- 
ment of  the  court  to  apply  for  a  writ  of  error, 
in  all  cases  when  the  judgment  shall  be  death, 
or  confinement  in  the  penintenUary,  the  oourt 
shall,  on  application  of  the  party  accused,  post- 
pone the  final  execution  thereof  to  a  reasonable 
time  beyond  the  next  term  of  the  court,  not  ex- 
ceeding in  any  catse  thirty  days  after  the  end  of 
such  term."  This  section  was  taken  fh>m  sec- 
tion 6  of  the  Act  of  July  7,  1838,  5  Statute  at 
Large,  307,  which  was  passed  before  the  estab- 
lishment of  this  court.  As  the  language  of  the 
revision  i%  uncertain  in  reference  to  the  oourt 
beyond  whose  next  term  the  execution  was  to 
be  postponed,  we  recur  to  the  original  statute^ 
which  was  in  the  following  words :  ''  Sec.  6. 
*  *  *  That,  to  enable  a  person  convicted  by 
the  judgment  of  the  said  Criminal  Court  to  apply 
for  a  writ  of  error,  in  all  cases  when  the  judg- 
ment shall  be  death,  or  confinement  in  the  pen-  ; 
itentiary,  the  said  criminal  court  shall,  on  appli- 
cation of  the  party  accused,  postpone  the  final 
execution  thereof  to  a  reasonable  time  beyond 
the  next  term  of  said  circuit  court,  not  exceed- 
ing in  any  case  thirty  days  after  the  end  of  such 
term  of  the  drcuit  court." 

We  understand  the  contention,  on  the  part  of 
the  prisoner,  to  be  that  the  time  fixed  by  this 
postponement  is  to  be  regarded  as  a  time  fixed 
by  statute  for  the  execution,  and  that  the  power 
of  the  court  to  set  a  day  for  execution  is  exhaus- 
ted when  such  acftlon  la  had. 

Before  we  consider  the  effiect  of  this  provision 
on  the  power  of  the  criminal  court  to  meet  the 
exigencies  of  a  case  by  setting  a  new  day,  it 
may  be  remarked  that  it  illustrates  perfectly 
the  distinction  between  the  sentence  of  death  and 
the  order  fixing  the  time  for  carrying  that  sen- 
tence into  execution.  This  very  statute  makes 
them  separate  in  the  case  provided  for.  The 
writ  of  error  would  be  taken,  of  course,  to  a 
judgment  Thus  it  was  contemplated  that  there 
shoud  first  be  a  judgment  or  sentence  of  death 
or  imprisonment,  and  then  an  application  by  the 
accused  for  a  subsequent  and  separate  order 
fixing  a  time  for  execution. 

The  contention  that  this  setting  of  a  post- 
poned day  constituted  an  absolute  fixing  of  the 
time  of  execution,  and  exhausted  the  power  of 
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the  court  in  the  matter  of  fixing  the  time,  would 
be  maintainable  only  on  the  theory  that  it  was 
^the  intent  of  this  statute  to  dispose  of  the  whole 
subject  of  the  power  of  the  court  in  reference  to 
setting  a  time  for  execution,  and  that  whatever 
was  not  included  in  this  statement  of  power  was 
excluded.  The  answer  to  such  a  contention  is 
that  the  subject  matter  dealt  with  in  this  pro- 
vision was  not  the  powers  of  the  court  at  all ;  it 
related  simply  to  a  right  of  the  accused  in  a  par- 
ticular instance ;  that  is,  his  right  to  a  postpone- 
ment of  the  time  of  executing  his  sentence  in 
case  he  should  apply  for  it  in  order  to  have  a 
review  of  alleged  error.  With  the  exception  of 
this  restriction  in  the  matter  of  fixing  a  day  for 
execution,  the  power  of  the  court  was  not  made 
the  subject  of  leg^lation,  but  was  left  as  it  had 
been  at  common  law.  The  whole  efifect  of  the 
statute  was  to  declare  that,  in  case  of  an  appli- 
cation, for  the  purpose  of  obtaining  a  review  on 
error,  the  day  of  execution  should  no^  be  set  so 
as  to  cut  ofif  the  opportunity  for  review  and  pos- 
sible reversaL 

The  prisoner's  contention  that  this  proceeding 
exhausts  the  power  to  set  a  day  may  be  tested 
in  this  way:  If  it  should  happen  that  a  case 
should  not  be  disposed  of  on  the  review  before 
the  expiration  of  the  postponed  time,  the  result 
of  this  contention  would  be  that  execution  could 
not  be  carried  out,  even  if  the  sentence  should 
be  affirmed ;  and  then  that  the  operation  of  the 
processes  of  the  law  would  defeat  the  execution  of 
the  law.  This  result  would  follow  if  this  stat- 
ute duts  oflf  the  power  to  set  a  new  day  when 
the  time  first  set  has  elapsed.  The  unreasona- 
bleness of  such  a  result  shows  that  this  statute 
was  not  intended  to  cut  off  the  power  to  set  a 
new  day  in  case  it  should  be  necessary. 

The  question,  then,  is,  what  was  the  power  of 
the  court  by  the  common  law?  On  this  ques- 
tion we  refer  again  to  the  opinion  already  cited. 
"There  may  be,"  said  Chief  Justice  Parker,  '*a 
failure  to  execute  the  order  at  the  time  pre- 
scribed, from  various  causes— providential  oc- 
currences, riots,  wilftil  default  of  the  sheriff. 
Neither  of  these  can  operate  as  a  pardon,  or  give 
the  prisoner  a  right  to  be  discharged.  The  sen- 
tence still  remains  in  force.  If  it  has  been 
stayed  by  a  reprieve,  it  is  to  be  executed  at  the 
end  of  the  time  specified  in  the  reprieve.  *  * 
If  fh>m  these  or  any  other  causes  the  time  pre- 
scribed for  execution  has  passed,  the  court  must 
make  a  new  order,  if  no  other  disposition  has 
been  made  of  the  case."    17  N.  H.,  548. 

It  is  not  material  to  consider  whether  the 
po8tponemen£  ordered  by  this  court  pending 
the  review  amounted  to  an  affirmative  appoint- 


ment of  a  day  for  execution,  and  whether  this 
court  had  power  to  fix  a  day.  It  is  enough  that 
such  a  power  still  exists  somewhere.  We  hold 
that  the  Oriminal  Court  has  ample  power  to 
n^ake  such  an  order.  It  follows  that  the  con- 
vict is  not  entitled  to  a  discharge. 

The  application  for  a  writ  of  habeas  corpus  is 
therefore  denied. 


Supreme  Court  of  California. 

PEOPLE 

V. 

Ng  SAM  CHUNG  ET  AL. 
Criminal  Law— Fobmbb  Jeopardy. 

Defendants  have  been  placed  in  "jeopardy*'  where  they 
have  been  tried  for  petit  larceny,  but  before  the  verdict  the 
court  believing  they  have  been  guilty  of  a  greater  offense, 
which  includes  the  crime  charged,  disKniases  the  case,  and 
they  cannot  be  rearrested  and  tried  for  the  same  or  a 
higher  offense,  involving  the  same  foots. 
Decided  April  6, 1892. 

In  bank.  Appeal  fipom  Superior  Court,  city 
and  county  of  San  Francisco.  D.  J.  Murphy, 
Judge. 

On  the  trial  in  the  police  court  of  Ng  Sam 
Chung  and  Woo  Sing  for  the  oflfense  of  petit' 
larceny  the  evidence  showed  that  the  oflfense 
charged  was  grand  larceny,  and  the  court  dis- 
missed the  case.  Thereafter  they  were  charged 
in  the  Superior  Court  and  convicted  of  grand 
larceny,  and  appeal.    Reversed, 

Robert  Fbrrel  and  F.  E.  Stranahan,  for 
appellants. 

Wm.  S.  Barnes  and  Atty.  Gen.  Hart  for  tlje 
people. 

Mr.  Justice  Garouttb  delivered  the  opinion 
of  the  Court: 

The  defendants  were  prosecuted  in  the  police 
court  of  the  city  and  county  of  San  Francisco, 
for  the  oflfense  of  petit  larceny,  in  stealing  one 
gold  bracelet  of  the  value  of  ^7,  the  pisoperty 
of  Jeong  Koong.  A  jury  trial  was  waived,  and 
after  the  evidence  was  concluded,  upon  the  sug- 
gestion of  the  prosecuting  attorney  that  the 
property  was  taken  f^m  the  person  of  said 
Koong,  and  that  therefore  the  oflfense  was  grand 
larceny,  the  court  ordered  the  action  dismissed. 
The  defendants  were  thereafter  placed  upon 
trial  in  the  Superior  Court  upon  a  charge  of 
grand  larceny,  upon  an  information  alleging 
the  same  facts  set  out  in  the  complaint  in  the 
police  court,  and  the  fUrther  fact  tiiat  the  prop- 
erty was  taken  Arom  the  person  of  said  Jeong 
Koong.  In  addition  to  their  plea  of  not  guilty, 
they  pleaded  that  they  had  been  once  in  Jeo- 
pardy, and  the  determination  of  that  question 
is  the  only  matter  involved  upon  this  appeaL 
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The  solution  of  the  question  as  to  whether  a 
defendant  has  been  placed  in  jeopardy  in  many 
cases  is  a  matter  o^  considerable  difficulty,  espe- 
cially in  the  light  of  the  variance  existing  in  the 
decl3ions  of  the  courts  upon  the  subject.  Bishop, 
in  his  work  on  criminal  law  (section  1027)  states 
the  general  rule  to  be :  "When  the  indictment 
is  sufficient  and  the  proceedings  are  regular,  be- 
fore a  tribunal  having  jurisdiction,  down  to  the 
time  when  the  jeopardy  attaches,  there  can  be 
no  second  jeopardy  allowed  in  favor  of  the  State 
on  account  of  any  lapse  or  error  at  a  later  stage." 
In  1  Benn.  &  A.  Lead.  Grim.  Oas.,  p.  637,  the  cor^ 
rect  rule  for  the  determination  of  the  question  as 
to  the  existence  of  a  prior  jeopardy  for  the  same 
offense  is  thus  stated:  "A  former  conviction  or 
acquittal  of  a  minor  offense  is  a  bar  to  a  prose- 
cution for  the  same  act,  charged  as  a  higher 
crime  whenever  the  defendant,  on  trial  of  the 
latter,  might  be  legally  convicted  of  the  former 
had  there  been  no  other  prosecution."  The 
author  illustrates  by  saying:  ''If  therefore,  a 
person  has  been  indicted  and  convicted  of  man- 
slaughter, he  cannot  be  again  prosecuted  for  the 
same  homicide,  charged  as  a  murder;  for  though 
these  crimes  are  not  exactly  the  same,  yet,  as  the 
person  when  on  trial  for  murder,  might,  under 
the  rules  of  law,  have  been  convicted  of  man- 
slaaghter,  if  the  evidence  failed  to  sustain  the 
more  serious  offense,  it  would  follow  that  if  he 
had  been  already  convicted  of  manslaughter,  in 
a  prior  indictment  for  that  crime  alone,  he  might 
on  the  trial  for  murder  be  convicted  of  the  same 
identical  crime  and  thus  be  punished  twice." 
The  correctness  of  the  converse  of  the  foregoing 
rule  is  even  more  manifest,  viz.,  a  conviction  or 
acquittal  of  a  higher  offense  is  a  conviction  of 
all  lesser  offenses  necessarily  included  therein. 
Bish.  Crira.  Law,  section  1057,  fully  indorses  the 
principal  laid  down  in  the  authority  just  quoted. 

The  author  says:  "When  the  conviction  or 
acquittal  is  upon  an  indictment  covering  no 
more  than  one  of  the  smaller  crimes  included 
within  a  larger,  will  it  bar  fresh  proceedings  for 
the  larger?  If  it  will  not,  then  the  prosecutor 
may  begin  with  the  smallest  and  obtain  succes- 
sive convictions,  ending  with  the  largest,  while 
if  he  had  begun  with  the  largest,  he  mast  there 
stop — a  conclasion  repugnant  to  good  sense." 

The  same  principle  is  declared  in  Wharton, 
Grim.  Law,  Sec.  563.  In  the  case  of  State  v. 
Wiles,  26  Minn.,  381,  4  N.  W.  Rep.,  615,  we  find 
the  facts  and  the  legal  principles  similar  to 
those  involved  in  this  api>eaL  The  defendant 
was  convicted  of  a  misdemeanor  by  a  justice  of 
the  peace,  in  stealing  a  hat  of  the  value  of  four 
dollars.    Subsequently,  he  was  prosecuted  for 


felony  in  stealing  the  hat  from  a  shop.  The  oourt 
held  that  the  first  conviction  was  a  bar  to  the 
second  prosecution;  petit  larceny  being  necessa- 
rily included  in  the  second  offense  charged.  In 
this  case  the  defendants  are  charged  with  grand 
larceny  in  stealing  a  bracelet  of  the  value  of 
(27  from  the  person  of  one  Koong.  This  of- 
fense as,  necessarily  includes  petit  larceny  as 
the  stealing  of  a  hat  of  the  value  of  four  dol- 
lars from  a  shop  includes  petit  larceny,  or  as 
the  offense  of  an  assault  with  a  deadly  weapon 
includes  a  simple  assault.  Aside  from  the  ques- 
tion of  jeopardy,  there  can  be  no  doubt  that 
under  the  information  filed  against  the  defen- 
dants in  this  case,  they  could  have  been  con- 
victed of  petit  larceny,  if  the  evidence  at  the 
trial  had  failed  to  show  that  the  property  was 
taken  from  the  person  of  said  Koong.  It  fol- 
lows that,  if  the  defendants  were  placed  in 
jeopardy  by  reason  of  the  proceedings  in  the 
police  court,  their  trial  in  the  Superior  Oourt 
was  a  second  jeopardy,  and  they  are  entitled  to 
their  discharge. 

It  appears  the  defendants  were  tried  upon  a 
charge  of  petit  larceny  by  a  court  of  competent 
jurisdiction^  and  upon  the  conclusion  of  the 
evidence  the  court,  believing  that  another  of- 
fense had  been  committed,  refhsed  to  render  a 
judgment,  but  dismissed  the  action  of  its  own 
motion.  If  the  evidence  in  the  case  proved  a 
petit  larceny,  the  court  should  have  found  the 
defendants  guilty ;  if  the  proof  was  lacking  to 
establish  such  offense,  it  should  have  found  the 
the  defendants  not  guilty.  Jeopardy  had  at- 
tached to  them  long  before  the  court  dismissed 
the  action ;  and  it  could  not  deprive  them  of 
any  benefit  to  be  derived  from  that  jeopardy  by 
refusing  to  allow  the  case  to  go  to  judgment, 
even  though  it  was  aware  that  by  reason  of  an 
error  of  law  committed  during  the  progress  of 
the  trial,  or  by  reason  of  insufficiency  of  the 
evidence  to  support  the  charge  a  mistrial  would 
be  the  necessary  result  In  this  case,  if  the 
police  court  had  rendered  a  judgment  of  con- 
viction, it  would  not  have  been  void,  but  void- 
able only.  Under  a  voidable  judgment  of 
conviction  a  defendant  is  not  only  in  jeopardy, 
but  in  jail,  and  such  a  judgment  accomplishes 
all  the  purposes  contemplated  by  any  judgment 
until  successfully  attacked.  There  is  no  good 
reason  to  be  urged  that  after  these  proceedings 
in  the  police  court  the  defendants  could  have 
been  again  arrested  and  tried  upon  the  charge  of 
petit  larceny  upon  the  same  &cts.  Such  a  pros- 
ecution could  have  been  had  unless  the  previous 
proceeding  caused  jeopardy  to  attach.  It  is 
thus  apparent  that  jeopardy  did  attach ;  and 
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under  the  standard  Authorities  which  we  have 
cited,  it  was  a  fatal  bar  to  the  prosecution  in  the 
superior  court.  The  case  of  People  v.  Hunck- 
eler,  48  Oal.,  331,  is  directly  in  point  upon 
many  of  the  matters  herein  discussed.  Let  the 
judgment  and  order  be  reversed^  and  the  cause 
remanded,  with  directions  to  discharge  the  de- 
fendants and  dismiss  the  proceedings. 


Supreme  Court  of  the  District  of  Columbia, 

In  General  Term. 

IN   RE  WILLIAM  ROBINSON  ET  AL. 

1.  Where  a  party  is  charged  with  not  only  an  assault  but 

with  beating  and  wounding,  he  is  entitled  to  a  trial  by 
jury. 

2.  That  the  trial  must  necessarily  be  by  indictment  does 

not  follow,  although  that  was  the  usual  mode  of  trying 
such  cases,  but  the  grand  jury  may  be  dispensed  with 
and  an  information  substituted,  as  has  been  done  in 
these  cases. 
8.  It  is  beyond  the  power  of  Congress  to  enact  a  law  for 
this  District  or  elsewhere,  to  punish  an  assault  and 
battery  without  providing  for  a  trial  by  jury. 
4.  The  petitioners,  having  been  tried  and  convicted  by  the 
Police  Court  without  a  jury,  are  discharged. 
Habeas  Corpus.    No.  183.    Decided  June  8,  1892. 
The  Chibp  Justice  and  Justices  Jambs  and  Bradley 
sitting. 

Chief  Justice  Bingham  delivered  the  opinion 
of  the  Court : 

There  are  altogether  eight  cases  brought  here 
on  habeas  corpus. 

It  appears  by  th«  petitions  presented  to  us 
that  the  relators  were  respectively  charged 
with  the  offense  of  assault  and  battery  by  in- 
formation in  the  Police  Court ;  that  upon  a 
plea  of  not  guilty  the  judge  of  that  court  pro- 
ceeded, without  a  jury,  to  hear  the  testimony 
and  make  a  finding  as  to  their  guilt.  Finding 
them  guilty  in  each  instance,  he  sentenced  each 
of  them  to  pay  a  fine  and  also  to  a  term  of 
imprisonment  in  the  District  jail.  The  infor- 
mation in  each  of  the  cases  charged  the  defend- 
ants with  having  made  an  asault  upon  a  person 
named  in  the  information  and  with  having  beat, 
wounded  and  ill  treated  the  person  so  assaulted; 
in  other  words,  the  usual  form  of  charging  an 
assault  and  battery  in  an  indictment  was 
adopted  in  each  instance.  The  question  pre- 
sented to  us  is  whether  the  crime  of  assault  and 
battery  is  one  which  at  the  date  of  the  adoption 
of  the  Constitution  of  the  United  States  was 
classed  as  a  petty  offense,  and  therefore  accord- 
ing to  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  The  United  States 

v.  Callan,  not  such  a  crime  or  offense  as  under 


the  provisions  of  the  Constitution  relating  to 
trial  by  jury  entitles  the  party  charged  to  a  tarial 
by  jury.  . 

We  have  recently  had  a  number  of  cases  be- 
fore us  of  this  character— one  where  the  defen- 
dant was  charged  with  petty  larceny,  another 
where  the  party  was  charged  with  keeping  a 
bawdy  house;  and  in  each  caae  we  held  that  the 
party  was  entitled  to  a  jury,  and  therefore  the 
trial  and  sentence  of  these  parties,  respectively, 
by  the  Police  Court  without  a  jury  was  unau- 
thorized. At  the  time  these  relators  were  before 
the  Police  Court  that  court  had  no  power  to 
empanel  a  jury.  We  have  consulted  the  numer- 
ous authorities  cited  by  counsel,  relating  to  the 
common  law  practice  of  England  and  in  this 
country  before  the  date  of  the  adoption  of  the 
Constitution,  and  we  are  entirely  satisfied  that  in 
England  up  to  the  date  of  the  passage  of  the  stat- 
tute  known  as  9  Geo.  4,  which  was  about  1830,  as- 
sault and  battery  was  prosecuted  by  indictment 
and  the  defendant  tried  by  jury.    We  find  no 
instance  before  that  time  where  a  party  was 
charged  with  assault  and  battery  and  tried  and 
finally  sentenced  by  an  inferior  tribunal  with- 
out a  jury.    There  was  probably  before  that 
time  a  period  when  assaults  without  battery  or 
wounding  were  tried  by  inferior  tribunals  with- 
out a  jury. 

As  far  as  we  are  advised  and  can  ascertain, 
such  was  the  practice  in  Maryland  up  to  the 
date  of  the  cession  of  this  territory  to  the  United 
States  for  the  District  of  Columbia.    We  are 
therefore  of  the  opinion  that,  where  the  party 
is  charged  with  not  only  an  assault  but  with 
beating  and  wounding,  he  is  entitled  to  a  trial 
by  jury.    That  it  necessarily  must  be  by  indict- 
ment does  not  follow,  although  that  was  the 
usual  mode  of  trying  such  cases  in  England, 
but  the  grand  jury  may  be  dispensed  with  and 
an  information  substituted  as  has  been  done  in 
these  cases.    That  practice  has  been  held  by 
this  court  to  be  proper,  and  it  in  no  wise  inter- 
feres with  the  right  given  by  the  Constitution 
of  the  United  States  to  a  trial  by  jury.    It  is 
beyond  the  power  of  Congress  to  enact  a  law 
for  this  District  or  elsewhere  to  punish  an  as- 
sault and  battery  without  providing  a  trial  by 
jury.    The  consequence  is,  that  it  becomes  our 
duty  to  discharge  these  petitioners.  It  is  hoped 
that  when  Congress  has  enacted  the  amend- 
ments that  are  proposed  to  the  Act  of  1891, 
providing  a  jury  for  the  Police  Court,  we  may 
have  a  settled  rule  as  to  the  jurisdiction  and 
power  of  that  court  over  inferior  offenses. 
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Supreme  Court  of  the  United  States. 


THE  SOUTH  SPRTNG  HILL  GOLD  MINING 
COMPANY,  Plaintiff  in  Error, 

V. 

THE  AMADOR  MEDEAN   GOLD    MINING 
COMPANY. 

Since  the  decision  in  the  Circuit  Oourt,  the  control  of  both 
the  corporations,  parties  to  this  snit,  having  come  into 
the  hands  of  the  same  persons,  bnt  a  minority  of  stock- 
holders in  the  company  which  is  the  defendant  in  error 
having  retained  the  interest  which  they  had  at  the  time 
the  decision  was  rendered,  this  court  reversed  the  judg- 
ment, without  passing  upon  the  merits,  in  order  to  leave 
such  minority  free  to  vindicate  in  the  court  below  what- 
ever rights  they  are  entitled  to. 

Decided  May  16,  1892. 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California. 

Mr.  Chief  Justice  Puller  delivered  the  opin- 
ion of  the  Court: 

This  was  an  action  brought  by  the  Amador 
Medean  Gold  Mining  Company  against  the 
South  Spring  Hill  Gold  Mining  Company  in  the 
Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  California,  where  it  was  tried  on 
an  agreed  statement  of  faets,  and  a  judgment 
rendered  in  favor  of  the  plaintiff,  to  review 
which  thft  writ  of  error  was  prosecuted.  The 
opinion  of  Judge  Sawyer,  holding  the  Circuit 
Court,  will  be  found  reported  in  36  Fed.  Rep 
668. 

When  the  case  came  on  for  argument  in  this 
court  the  attorney  for  plaintiff  in  error  very 
properly  called  our  attention  to  the  fact  that 
since  the  decision  in  the  Circuit  Court,  "the 
control  of  both  the  corporations,  parties  to  this 
suit,  had  come  into  the  hands  of  the  same  per- 
sons, but  that  there  was  a  minority  of  stock- 
holders in  the  Amador  Medean  Qo\d  Mining 
Company  who  retained  the  interest  that  they 
had  at  the  time  the  decision  was  rendered;" 
*'that  the  two  corporations  were  still  in  exist- 
ence and  organized,  and  that  the  present  man- 
agers and  owners  of  the  properties  were  anxious 
that  the  question  should  be  decided,  in  order 
that  the  minority  of  the  stockholders  might  re- 
ceive whatever,  by  the  finding  of  the  court, 
would  be  due  to  them.'*  No  appearance  has 
been  entered  for  defendant  in  error,  but  a  copy 
of  the  opening  and  closing  briefis  filed  on  its 
behalf  in  the  Circuit  Court,  has  been  printed 
and  filed  here  by  plaintiff  in  error.  We  can 
not,  however,  consent  to  determine  a  contro- 
versy in  which  the  plaintiff  in  error  has  become 
the  domitma  litia  on  both  sides.  We  assume 
that  tills  is  not  an  agreed  case  gotten  up  by 


collusion;  but  the  litigation  has  ceased  to  be  be- 
tween adverse  parties,  and  the  case  therefore 
falls  within  the  rule  applied  where  the  contro- 
versy is  not  a  real  one.  Woodpaper  Company 
V.  Heft,  8  Wall.,  333;  Cleveland  v.  Chamberlain, 
1  Black,  419;  Lord  v.  Veazie,  8  How.,  251;  Wash- 
ington Market  Co.  v.  District  of  Columbia,  137 
U.  S.,  72. 

If  the  writ  of  error  be  dismissed,  the  judg- 
ment will  remain  undisturbed,  and  the  plaintiff 
in  error  might  be  cut  off  from  submitting  the 
questions  involved  to  the  determination  of  the 
appellate  tribunal;  while  if  the  judgment  be  re- 
versed the  minority  of  the  stockholders  of  the 
defendant  in  error  would  be  deprived  of  the 
benefit  of  an  adjudication  in  its  favor.  But  al- 
though the  latter  might  be  thereby  subjected  to 
the  delay  and  expense  of  further  litigation,  they 
would  still  be  fVee  to  vindicate  whatever  rights 
they  are  entitled  to. 

Without  consideritig  or  passing  upon  the 
merits  of  the  case  in  any  respect,  we  deem  it 
most  consonant  to  Justice  to  reverse  the  judg- 
ment and  remand  the  case  for  farther  proceed- 
ings in  conformity  to  law,  and  it  is  so  ordered, 

I     mm     I 

We  have  been  favored  with  a  print  of  an  Am- 
erican essay  by  Mr.  Clark  Bell,  of  the  New 
York  Bar,  entitled  "Humor  of  the  Bench.*' 
Some  of  his  examples  are  amusing,  and  here  is 
one  of  them.  A  country  lad,  aged  about  23,  a 
son  of  the  plaintiff,  was  put  into  the  witness 
box  to  testify  as  to  a  line  fence.  He  gave  his 
evidence  in  so  low  a  voice  that  the  Judge  said  to 
him,  *' Speak  so  that  these  gentlemen''  (point- 
ing to  the  jury)  "  can  hear  you."  "  Why,"  said 
the  witness  with  a  beaming  sniile,  **are  these 

men  interested  in  pap's  case  ?  " 
•-^•►^ 

Here  is  another  specimen,  though  we  think 
we  have  heard  something  very  much  like  it  be- 
fore, applied,  however,  to  a  judge  of  the  present 
time.  On  one  occasion.  Baron  Graham  omitted 
to  sentence  a  prisonQr  named  Jones,  who  had 
been  duly  convicted.  The  learned  judge  was 
about  to  conclude  when  the  Court  official  in- 
formed his  Lordship  of  the  omission.  There- 
upon, Baron  Graham  said  with  great  solemnity, 
"Oh!  I  am  sure  I  beg  Mr.  Jones  pardon,"  and 
then  gravely  proceeded  to  sentence  the  prisoner 
to  transportation  for  life. 

Here  is  a  tale  Mr.  Bell  gives  us  of  Mr.  Justice 
Day.  At  a  trial  before  him  one  of  the  witnesses 
deposed  that  the  defendant  spoke  of  the  plain- 
tiff as  a  <*  dammed  thief."  The  defenaant's 
counsel  at  once  interposed  in  correction,  "A 
dammed  thief  of  a  lawyer,  my  lord."  "That 
addition,"  said  Mr.  Justice  Day,  in  his  calm  and 
philisophical  way,  "  renders  the  saying  perfectly 
innocuous."— JLaw  S     '       '   ' 
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U.  S.  Cireait  Court,  District  of  Oregon. 

A.  T.  GILBERT  BT  AL. 

V. 

NEW  ZEALAND  INSURANCE  COMPANY. 

1.  IxHABiTAifT.— That  the  term  *' inhabitant,"  m  need  in 

the  first  flection  of  the  Judiciary  Act,  indndee  a  foreign 
corporation  engaged  in  botiness  in  the  district  in  which 
it  is  sned,  according  to  the  laws  thereof. 

2.  PoRUON  OoRPOBATiON.— A  foreign  corporation  engaged 

in  business  in  any  Staft  in  this  Union,  who,  in  pursu- 
ance of  the  laws  thereof,  appoints  an  attorney  with 
power  to  receive  senrlce  of  process  in  any  salt  against  it, 
thereby  consents  in  advance  to  be  sned  therein. 

Opinion  filed  Match  21, 18B2. 

Mr.  Lbwis  L.  MoAbthub  and  Mr.  Tilmon 
Ford  for  the  plaintifib. 

Mr.  JosBPH  Simon  for  the  defendant. 

Mr.  Jostioe  Dbady  delivered  the  opinion  of 
the  court: 

This  action  is  brought  by  the  plaintiffs, 
citizens  of  Oregon,  against  the  defendant, 
a  corporation  organized  under  the  laws  of 
New  Zealand,  and  alleged  to  be  an  "  inhabitant " 
of  the  State  of  Oregon,  to  recover  an  alleged 
loss  by  fire  of  $2,500,  against  which  it  had  in- 
sured the  plaintiffs. 

The  first  complaint  merely  stated  that  the  de- 
fendant was  a  New  Zealand  corporation  and 
plaintiffs  were  citizens  of  Oregon;  and  on  this 
it  was  contended  that  the  parties  were  "  citizens 
of  different  States,"  within  the  meaning  of  those 
words  in  section  1  of  the  Judiciary  Act  (Sap.  R. 
S.,  612),  and  therefore  the  court  had  jurisdiction. 

On  demurrer  to  the  complaint,  the  court  held 
these  words  did  not  include  an  alien  subject  or 
corporation,  but  were  confined  to  citizens  of  the 
"States"  of  this  Union. 

The  plaintiffs  had  leave  to  amend,  and  now 
alleges  that  the  defendant  in  1888  engaged  in 
the  fire  insurance  business  in  Oregon,  and  pur- 
suant to  the  laws  thereof  concerning  foreign 
insurance  companies,  deposited  with  the  treas- 
urer thereof  the  sum  of  |50,000,  and  filed  with 
the  insurance  conmiissioner  its  power  of  attor- 
ney whereby  it  duly  authorized  a  proper  person 
to  accept  service  of  process  in  any  proceeding 
in  any  court  of  the  United  States  therein,  and 
thereupon  received  a  license  from  said  State  to 
engage  in  such  business,  and  established  and 
has  ever  since  maintained  a  place  of  business 
therein,  and  is  now  an  inhabitant  thereof,  doing 
business  therein  as  a  fire  insurance  company, 
according  to  the  laws  of  Oregon. 

A  demurrer  was  interposed  to  the  amended 
complaint,  on  the  ground  that  the  defendant 
being  a  foreign  corporation  is  not  an  "  inhabit- 


ant" of  tills  State  and  cannot  be  sued  therein 
without  its  consent 

On  the  argument,  counsel  for  the  demurrer 
dted  Hohorst  v.  Hamburg  Amer.  Packet  Co.,  88 
Fed.  Rep.,  278;  Booth  v.  St.  Louis  F.  E.  Man. 
CJo.,  40  Fed.  Rep.,  1;  Purell  v.  British  L.  &  M. 
Co.,  42  Fed.  Rep.,  465;  while  counsel  for  the 
plaintiffs  cited  Zambrino  v.  Galveston,  etc,  Ry. 
Co.,  80  Fed.  Rep.,  449;  Riddle  v.  New  York,  etfe., 
Co.,  89  Fed.  Rep.,  290;  Miller  v.  Eastern  Or^on 
G.  M.  Co.,  45  Fed.  Rep.,  347. 

The  last  case  was  decided  in  this  court,  in 
which  I  held,  in  the  language  of  the  syllabus: 
"A  foreign  corporation  may  be  an  'inhabitant' 
of  a  district  or  county  other  than  that  of  which 
it  is  a  citizen  or  subject,  or  where  it  was  organ- 
ised, within  the  meaning  and  purpose  of  the 
term,  as  used  in  section  1  of  the  Judiciary  Act." 

At  that  time  I  had  before  me  and  considered 
the  first  three  of  the  above  cited  cases,  which 
hold  otherwise,  but  was  not  persuaded  by  them. 

Since  then  I  have  not  seen  nor  heard  an3rtbing 
to  change  my  opinion,  but  much  to  strengthen 
and  confirm  it,  in  an  opinion  delivered  by  Mr. 
Justice  Harlan,  in  the  case  of  the  United  States 
V.  the  Southern  Pacific  Railway  Co.,  The 
Chicago  Legal  News,  Feb.,  27,  1892. 

The  case  arose  in  the  N.  D.  of  California,  and 
was  heard  under  section  617  of  th^  Revised 
Statutes.  In  the  course  of  his  opinion  Mr. 
Justice  Harlan  said  that  no  *'  case  in  the  Su- 
preme Court  of  the  United  States  directly 
decides  that  a  corporation  may  not,  in  addition 
to  its  primary  legal  habitation  or  home  in  the 
State  of  its  creation,  acquire  a  habitation  in  or 
become  an  inhabitant  of  another  State,  for  pur- 
pose of  business,  and  of  jurisdiction  in  perso- 
nam; "  and  holds  that  the  defendant,  a  corp- 
oration created  under  the  laws  of  Kentucky 
but  doing  business  in  California,  pursuant  to 
the  laws  thereof,  is,  for  the  time  being,  an 
**  inhabitant "  of  said  State,  within  the  meaning 
and  purpose  of  the  clause  of  section  1  of  the 
Judiciary  Act,  which  provides  that  **no  civil 
suit  shall  be  brought  before  either  of  said  courts 
(circuit)  against  any  person  by  any  original 
process  or  proceeding  in  any  other  district  than 
that  whereof  he  Is  an  inhabitant 

In  Bank  v.  Deveaux,  5  Cr.,  88,  it  is  stated  by 
Mr.  Chief  Justice  Marshall,  that  the  word  "  in- 
habitant," in  the  statute  of  Henry  VHI,  con- 
cerning bridges  and  highways,  .which  provides 
that  the  same  shall  be  made  and  repaired  by  the 
*' inhabitants  of  the  city,  shire  or  riding,"  was 
held  to  include  a  corporation  that  had  lands 
within  said  city,  shire  or  riding,  although  it 
might  reside  elsewhere. 
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The  defendant  is  an  inhabitant  of  this  DiB- 
triot  within  the  meaning  of  the  statute. 

Bat  this  action  will  lie  in  this  oourt  on  the 
ground  of  the  consent  of  the  defendant. 

Section  1  of  the  Judiciary  Act  gives  this  court 
jurisdiction  of  such  actions  as  this  generally,  in 
which  ther^  is  a  controversy  between  citizens 
of  a  State  and  foreign  citizens  or  subjects;  and 
the  cause  concerning  inhabitants  only  restricts 
the  right  of  the  plaintiff  to  sue  the  defendant 
in  the  district  of  which  the  latter  is  an  inhab- 
itant 

But  the  defendant  may  waive'  this  privilege 
and  consent  to  be  sued  in  a  district  of  which  he 
is  not  an  inhabitant  Ex  parte  Schollenberg,  96 
U.  S.,  377;  St  Louis,  eta,  Railway  v.  McBride, 
4i  U.  S.,  130. 

A  foreign  corporation,  such  as  this  defendant 
is,  before  doing  business  in  this  State,  is  re- 
quired by  the  laws  thereof  to  execute  a  power 
of  attorney  and  file  a  copy  of  the  same  with  the 
insurance  commission  and  x^ause  it  to  be  re- 
corded in  the  clerk's  office  of  each  county  where 
it  has  a  resident  agent,  appoint  some  citizen  of 
the  State  its  attorney,  thereby  empowering  him 
to  accept  service  of  all  writs  and  process  neces- 
sary to  give  complete  jurisdiction  of  such  cor- 
poration to  any  of  the  courts  of  this  State  or  of 
the  United  States  courts  therein,  and  shall  con- 
stitute such  attorney  the  authorized  agent  of 
such  corporation,  upon  whom  lawful  and  valid 
service  may  be  made  of  all  writs  and  process  in 
BXij  action,  suit  or  proceeding,  commenced  by 
or  against  such  corporation  in  any  of  the  courts 
mentioned  in  this  section,  and  necessary  to 
give  such  court  complete  jurisdiction  thereof. 
Gomp.  1887,  Sees.  3276, 3277,  3673. 

And  now  it  appears  by  the  return  of  the  mar- 
shal on  the  summons  in  this  case  that  he  served 
the  same  on  the  duly  authorized  attorney  of  the 
defendant,  as  appears  by  the  power  of  attorney 
recorded  in  this  county. 

This  is  all  that  is  necessary  to  give  this  court 
complete  jurisdiction  of  the  defendant  in  this 
action;  and  to  this  it  consented  in  advance,  when 
it  executed,  filed  and  recorded  this  power  of  at- 
torney. In  effect  it  said  to  every  one  with  whom 
it  did  business,  although  I  am  an  alien  and  not 
liable  to  be  sued  in  this  district  without  my  con- 
sent, I  hereby  consent  to  be  served  with  pro- 
cess therein,  so  as  to  give  any  court  in  which  I 
may  be  sued  complete  jurisdiction  of  the  action. 

The  case  fitlls  within  the  ruling  in  Railway 
Company  v.  Harris,  12  Wall.,  81,  in  which  Mr. 
Justice  Swajme,  speaking  of  corporation,  said: 
*'It  cannot  migrate,  but  it  may  exercise  its  au- 
thority in  a  foreign  territory  upon  such  condi- 


tions as  may  be  prescribed  by  the  law  of  the 
place.  One  of  these  conditions  may  be  that  it 
shall  consent  to  be  sued  there." 

Of  course,  I  must  not  be  understood  to  say 
that  a  corporation  can,  by  its  consent,  give  this 
court  jurisdiction  of  a  controversy  which  Con- 
gress has  not,  as  where  the  matter  in  dispute 
does  not  exceed  the  value  of  $2,000. 

The  demwrrer  is  overruled  on  ttoo  grounds :  1, 
the  defendant^  under  the  circumstances,  is  an  in- 
hoMtant  of  the  District;  and  2,  if  this  be  other- 
wise, it  has  consented  to  he  sued  herein. 


Supreme  Conrt  of  the  United  States. 

THE  CITY  OP  CLAY  CENTER,   KANSAS, 
Appellant, 

V. 

THE  FARMERS'  LOAN  AND  TRUST  COM- 
PANY. 

The  appeal  is  dismissed  for  want  of  Jnrisdiotion,  it  appearing 
that  the  matter  in  dispute  is  only  $4,042.66. 

Decided  May  2, 1892. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

Mr.  Chief  Justice  Fullbb  delivered  the  opin* 
ion  of  the  court : 

This  was  a  suit  to  recover  of  the  city  of  Clay 
Center  two  installments  of  hydrant  rental  for 
eighteen  hundred  and  fifty  dollars  each,  with 
interest.  These  rentals  were  claimed  to  be  due 
under  an  alleged  contract  in  respect  of  the  erec- 
tion of  water  works,  between  the  city  and  one 
Bonebrake  and  a  Waterworks  company,  his  as- 
signee and  successor,  and  to  be  payable  under 
said  contract  to  the  Farmers'  Loan  and  Trust 
Company,  trustee  in  a  trust  deed  to  seeure  bonds 
issued  by  the  Waterworks  Company  for  the 
purpose  of  borrowing  money  to  complete  the 
construction  of  the  works. 

The  bill  prayed  that  the  city  be  decreed  to 
have  contracted  with  the  Trust  Company  to  pay 
directly  to  it  so  much  of  the  hydrant  rental  as 
might  be  necessary  to  pay  the  interest  on  the 
bonds  and  to  pay  the  two  installments  then  due 
with  interest.  The  decree  sustained  the  con- 
tract and  the  liability  to  pay  the  Trust  Company 
directly  and  awarded  recovery  to  the  amount  of 
$4,042.65.  This  was  all  that  could  be  recovered  in 
this  suit^  if  the  contract  were  valid  and  binding 
as  found.  If  the  Circuit  Court  had  arrived  at 
the  contrary  conclusion  on  that  point,  this  was 
all  that  in  this  suit  complainant  could  have  lost; 
and  as  in  the  latter  contingency  complainant 
could  not  have  brought  the  case  here,  so  defend- 
ant cannot,  because  the  decree,  which  allowed 
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all  that  was  olaimed,  is  for  lees  than  the  juris- 
diotional  amount.  The  valae  of  the  matter  in 
diapnte  was  the  aooraed  rental  and  interest,  and 
although  the  determination  that  such  rental  was 
due  and  should  be  i>aid  to  the  trustee  involved 
the  ezistenoe  and  validity  of  the  contraot,  yet 
oauses  of  action  for  hydrant  rental  which  had 
not  accrued  but  might  subsequently  accrue 
cannot  be  availed  of  to  make  out  jurisdiction  of 
the  case  by  this  court  upon  appeaL  New  Eng- 
land Mortgage  Security  Ck>.  v.  Qay,  ante. 
The  appeal  U  dismissed  far  want  of  jurisdiction. 


Supreme  Conrt  of  Canada. 


BELL  TELEPHONE  COMPANY 

V. 

CITY  OP  QUEBEC. 


QUEBEC  GAS  COBIPANY 

V. 

CITY  OF  QUEBEC. 

Appeal— Action  to  set  aside  municipal  by- 
law—Supreme and  Exchequer  Courts  Act,  Sec. 
24  to). 

IBVINB,  Q.  C,  and  A.  FBRausoN,  Q.  C,  for 
the  appellants. 

P.  Pellbtieb,  Q.  C,  for  the  respondents. 

In  virtue  of  a  by-law  passed  at  a  meeting  of 
the  council  of  the  corporation  of  the  city  of 
Quebec  in  the  absence  of  the  mayor,  but  pre- 
sided over  by  a  councillor  elected  to  the  chair 
in  the  absence  of  the  mayor,  an  annual  tax  of 
|800  was  imposed  on  the  Bell  Telephone  Com- 
pany of  Canada,  the  appellants,  and  a  tax  of 
|1,000  on  the  Quebec  Gas  Company.  In  actions 
instituted  by  the  appellants  for  the  purpose  of 
annulling  the  by-law,  the  Court  of  Queen's 
Bench  for  Lower  Canada  (appeal  side)  reversed 
the  judgment  of  the  Superior  Court  and  dis- 
missed the  actions,  holding  the  tax  valid. 

On  appeal  to  the  Supreme  Court  of  Canada: 

Heldf  that  the  cases  were  not  appealable,  the 
appellants  not  having  taken  out  or  been  refused, 
after  argument,  a  rule  or  order  quashing  the 
by-law  in  question,  within  the  terms  of  Sec.  24 
(p)  of  the  Supreme  and  Exchequer  Courts  Act, 
providing  for  appeals  in  cases  of  municipal  by- 
laws. 

Varennee  v.  Vercheres,  19  S.  C.  R.,  365;  Sher- 
brooke  v.  McManamy,  18  S.  C.  R,  694,  followed. 

The  appeals  were  quashed  without  costs. 

— Canadian  Law  Times, 


Insanity  as  a  Defense  to  a  Oharge  of  Adul- 
tery. 

In  Yarrow  v.  Yarrow  (1892),  8  Thnes  L.  R.,  214, 
Sir  Charles  Butt  has  decided  a  point  which  has 
often  been  mooted  and  discussed,  but  never  be- 
fore directly  presented  for  judicial  settlement  in 
England.   Mordaunt  v.  Moncrieffe  (1874),  43  Law 
J.  Rep.  P.  &  M.,  49;  L.  R.  2  Sc.  &  Div.  App.,  374, 
as  our  readers  are  aware,  is  the  locus  classicus  for 
the  doctrine  that  supervening  insanity  is  no  bar 
to  a  suit  for  divorce  already  commenced.    But 
suppose  that  insanity  existed  at  the  time  of  the 
commission  of  the  alleged  matrimonial  offense, 
in  consequence  of  which  a  suit  for  divorce  is 
raised,  how  fkr  is  such  insanity  a  defense  to  the 
charge?    This  was  the  question  that  came  be- 
fore Sir  Charles  Butt  in  Yarrow  v.  Yarrow.   His 
lordship  answered  it  substantially  in  the  follow- 
ing way:  Insanity  is  a  defense  to  a  charge  of 
adultery,  when— but  only  when— according  to 
the  rules  in  Macnaghten's  Case,  10  CI.  &  Fin., 
200,  it  is  a  defense  to  a  charge  of  crime.    No 
other  answer  was  possible  under  the  circum- 
stances, if  Macnaghten's  Case  has  ever  been, 
and  still  is,  law— a  point,  by  the  way,  on  which 
competent  judges  have  entertained  very  differ- 
ent opinions.    But  with  all  respect  pour  la  chose 
jugie,  and  fhlly  admitting  that  Yarrow  v.  Yar- 
row was  in  all  probability  rightly  decided  ac- 
cording to  the  existing  law,  we  make  bold  to  say 
that  to  pronounce  a  woman  who,  insanely  and 
without  foundation,  believing  that  her  husband 
is  endeavoring  to  poison  her,  commits  a  matri- 
monial offense  in  order  to  break, the  tie  which 
gives  him  the  opportunity  of  doing  so,  liable  to 
the  penal  consequences  of  adultery,  is  to  walk 
in  the  very  twilight  of  pathological  knowledge. 
—Law  Journal,  London. 

Carribrs— Passengers— Alighting.— Where  a 
passenger,  because  of  his  being  asleep,  is  carried 
past  his  station,  and  at  the  next  station  attempts 
to  alight  without  notifying  the  conductor,  and 
neither  the  conductor  nor  the  other  train  hands 
know  that  he  intends  to  alight,  and  he  is  thereby 
injured,  the  carrier  is  not  liable.  Nicholas  v. 
Chicago  &  W.  M.  Rwy.  Co.,  Mich.,  51  N.  W. 
Rep.,  364. 

Same.— Where  a  passenger  on  a  railroad  train 
fell  asleep  at  night,  and  was  carried  past  his 
destination,  it  was  not  the  duty  of  the  company 
to  carry  him  to  the  next  station,  unless  he  paid 
or  offered  to  pay  his  fare  to  such  station;  and 
if  the  conductor  had  no  reason  to  believe  that 
injury  would  result  thereftx)m,  he  had  a  right 
to  put  the  paBsenger  off.  Texas  &  P.  Rwy.  Co. 
V.  James,  Tex.,  18  S.  W.  Rep.,  689, 
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Cirenit  Court  Soathern  District  of  New  York. 

ELEOTEIOAL  AOOUMULATOR  COMPANY 

V. 

NEW  YORK  &  HARLEM  RAILROAD  CO. 

1.  Patbnts    fob     iNVBNTiONS—Bleoiric    Accomulators.— 

Beisuned  Letters  Wtent  No.  11,047.  granted  to  the  Elec- 
trical Accumulator  ComiMiny,  as  assignee  of  Joiieph 
Wilson  Swan.  December  17, 1889,  claiminur  »  perforated 
plate  for  secondary  batteries,  having  the  perforations 
extending  through  the  plate,  and  the  active  material 
packed  in  the  perforations  only,  cover  a  pat  enable  in. 
vention. 

2.  8am»-Utility.— The  flust  that  before  the  date  of  this 

invention.  Prof.  Eaton  had  packed  active  material  in 
perforations  extending  through  the  plate,  at  the  same 
time  covering  the  surfaces  thereof,  and  that  Mr.  Brush 
had  packed  it  into  grooves  in  the  plate  without  covering 
the  Bwrtaces,  does  not  show  a  want  of  invention  in  the 
idea  of  confining  it  entirely  to  perforations  extending 
through  the  plate,  since  this  apparently  slight  change 
av<rided  the  difficulties  before  encountered,  and  pro- 
duced an  electrode  which  has,  to  a  great  extent,  super, 
seded  all  others,  af  d  lias  become  the  electrode  of  com- 
merce. 

Decided  April  9, 1892.    In  Equity. 

Surr  by  the  Electrical  Accumulator  Company 
against  the  New  York  &  Harlem  Railroad  Com- 
pany for  InfHngement  of  a  patent  Decree  for 
complainanU 

Fredbbio  H.  Betts  for  complainant. 

Thomas  W.  Osbobn  for  defendant. 

District  Judge  Coxs  delivered  the  opinion  of 
the  Court  : 

This  is  an  action  for  infringement  of  Reissued 
Letters  Patent  No.  11,047,  granted  to  the  Elec- 
trical Atx)umulator  Company  of  New  York,  as 
assignee  of  Joseph  Wilson  Swan,  on  the  17th  of 
December,  1889,  for  an  improvement  in  sec- 
ondary batteries.  The  invention  of  the  reissue 
is  intended  to  facilitate  the  construction  of 
secondary  battery  plates  by  preparing  them 
with  perforations,  cells,  or  holes  extending 
through  the  plate,  in  which  holes  the  active 
material  is  packed.  The  original  Patent  No. 
312,599,  dated  February  17,  1885,  was  considered 
by  this  court  in  the  case  of  Accumulator  Co.  v. 
Julien  Co.,  38  Fed.  Rep.,  117.  The  original  was 
held  invalid,  pages  140-142,  for  the  reason  that 
it  described  and  claimed  a  plate  the  outer  sur- 
face of  which  might  be  covered  by  the  active 
material.  This  construction,  in  view  of  the 
work  done  by  Prof.  Eaton,  was  held  to  be  an- 
ticipated. The  theory  of  the  reissue  is  that  the 
valuable  feature  contributed  by  Swan  consists 
in  confining  the  active  material  to  the  holes, 
without  permitting  it  to  extend  beyond  them 
to  the  surface  of  the  plate.  That  portion  of  the 
original  which  refers  to  the  coating  of  the  outer 
Burfkce  of  the  plate  has  been  omitted  in  the 


reissue.    In  other  respects  the  description  is 
unchanged. 

The  claim  is  as  follows: 

^' A  perforated  or  cellular  plate  for  secondary 
batteries,  having  the  perforations  or  cells  ex- 
tending through  the  plate  and  the  active  mate- 
rial or  material  to  become  active  packed  in  the 
said  perforations  or  cells  only,  substantialiy  as 
described." 

This  is  the  claim  of  the  origihal,  except  that 
the  word  ''only  "  has  been  added.  The  patent 
cannot  be  criticised  as  a  reissue.  The  claim 
instead  of  being  broadened  is  greatly  restricted. 
The  application  was  filed  within  a  reasonable 
time  after  the  inventor  was  informed  of  the 
facts  which  made  a  narrower  claim  necessary. 
The  facts  bring  the  case  within  the  provisions 
of  Section  4916  of  the  Revised  Statutes. 

The  field  of  invention  is,  concededly,  a  narrow 
one. 

The  counsel  for  the  defendant  correctly  states 
that  Swan's  improvement  consists  **  wholly  in 
the  idea  of  putting  on  the  surface  of  a  per- 
forated plate  for  secondary  batteries  no  active 
material  beyond  the  contents  of  the  perfora- 
tion ;  everything  except  this  is  conceded  to  be 
old."  The  date,  dejure,  of  Swan's  invention  is 
January  18,  1882.  Prior  to  that  time  Prof. 
Eaton  had  filled  the  perforations,  but  he  had 
covered  both  sides  of  his  plate  as  well.  Mr. 
Brush  had  rammed  or  pressed  absorptive  sub- 
stance, in  the  form  of  dry  powder,  into  grooves 
or  receptacles  without  covering  the  surface  of  the 
plate.  No  one  had  packed  active  material  into 
holes  extending  through  the  plate,  confining  it 
entirely  to  these  holes.  This  combination  was 
original  with  Swan.  Did  it  involve  invention  ? 
In  approaching  this  subject  it  is  well  to  remem- 
ber, as  the  court  has  frequently  had  occasion  to 
remark  before,  that  we  are  dealing  with  a  com- 
paratively new  and  abstruse  art,  where  the 
most  important  results  are  said  to  follow  from 
changes,  apparently,  of  the  most  unimportant 
character.  Complete  success  has  not  been  at- 
tained, but  if  we  may  credit  the  statements  of 
those  who  are  entitled  to  speak  ex  cathredra  on 
the  subject,  the  rapid  strides  in  that  direction 
during  the  last  decade,  are  due  to  changes  of  form 
and  material  which,  in  many  other  arts,  would 
be  insufficient  to  support  invention.  The  sub- 
stitution of  one  material  for  another  in  a  door 
knob  is  the  work  of  the  mechanic,  the  substitu- 
tion of  one  material  for  another  in  secondary 
battery  electrodes  may  solve  a  problem  which 
will  revolutionize  the  motive  power  of  the 
world. 

In  holding  that  there  is  sufficient  invention 
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disokwed  to  support  the  reissae  the  coart  is  in- 
flnenoed  by  the  following  considerations :  The 
Swan  electrode  is  to-day  the  electrode  of  com- 
meroe.  It  has  largely  taken  the  place  of  other 
stmctores  and  is  almost  nniverselynsed.  The  ad- 
vantage of  haying  the  active  material  composed 
of  small  disconnected  masses,  packed  in  holes 
extending  through  the  plate,  is  unquestioned. 
The  electrolyte  is  thus  permitted  to  reach  and 
operate  upon  both  sides  of  these  small  masses, 
instead  of  on  one  side  where  the  active  material 
is  packed  in  cells  or  pockets.  The  expansion 
and  contracUon  of  the  electrode  when  the  bat- 
tery is  in  use  causes  the  active  material,  if 
packed  in  cells  or  grooves  or  spread  upon  the 
surface  of  the  plate,  to  crack,  and  portions  of 
it  to  be  pushed  out  of  place  and  to  fall  away. 
These  defects  which  produce  *^  buckling," 
"  short  circuiting"  and  other  disastrous  results 
are  entirely  remedied  by  the  Swan  construc- 
tion. If  one  of  the  small  masses  in  his  plate 
becomes  injured  or  Mis  out  it  does  not  affect 
injuriously  the  other  parts  of  the  electrode.  As 
Sir  William  Thompson  puts  it:  "  The  perforated 
plates  have  also  the  great  advantage  of  extend- 
ing the  area  of  electric  communication  between 
the  continuous  metallic  conductor  and  the 
porous  or  spongy  material  and  so  minimizing 
the  electric  resistance.  The  application  of  the 
oxide  in  the  form  of  numerous  mutually  de- 
tached parts,  separately  held  by  the  perfora- 
tions, has  also  a  great  advantage  in  almost  an- 
nulling the  warping  or  fracturing  effects  of  the 
expansion  and  contraction  produced  by  the 
changes  of  oxidation  to  which  the  active  mate- 
rial is  exposed  in  the  charging  and  discharging 
of  the  battery."  It  is  true  that  the  step  from 
the  structures  of  Eaton  and  Brush  to  the  elec- 
trode of  Swan  seems  to  be  very  short  when 
looking  back  upon  the  work  of  these  men.  But 
standing  where  Brush  and  Eaton  did  and  look- 
ing farward  to  the  ideal  electrode  which  should 
avoid  the  then  existing  difficulties  and  possess 
the  excellencies  of  the  present  Swan  structure, 
the  steps  undoubtedly  seemed  many  and  long. 
If  it  had  occurred  to  Eaton  to  scrape  off  the 
active  material  fr^m  his  plate  leaving  the  holes 
ftdl,  he  would  have  hit  upon  the  invention.  But 
it  never  did.  If  Brush  had  thought  of  punch- 
ing out  the  bottom  of  his  receptacles  and  had 
then  rammed  them  ftill  of  active  material  with- 
out covering  the  external  plate  he  would  be 
entitled  to  the  credit  of  having  made  the  suc- 
cessfril  structure.  But  he  did  not  think  of  it. 
The  experiments  at  that  time  seemed  to  be  pro- 
ceeding along  different  lines,  the  object  being 
to  keep  as  much  material  as  possible  upon  the 


surfiu)e  of  the  plate.  The  conviction  cannot  be 
avoided  that  the  idea  which  has  made  these 
plates  a  commercial  success  was  first  given  to 
the  world  in  a  practical  embodim^it  by  Bfr. 
Swan. 

Confirmation  of  these  views  is  found  in  two 
recent  decisions  of  the  Supreme  Court.  In 
Washburn  &  Moen  Manuflekcturing  Company  v. 
Beat  'Em  All  Barbed  Wire  Company,  12  Sup. 
Ct  Rep.,  443,  the  Court  says : 

^*  The  difference  between  the  Kelly  fence  and 
the  Glidden  fence  is  not  a  radical  one,  but  slight 
as  it  may  seem  to  be,  it  was  apparently  this 
which  made  the  barbed  wire  fence  a  practical 
and  commercial  success.  The  inventions  of 
Hunt  and  Smith  appear  to  be  scarcely  more 
than  tentative,  and  never  to  have  gone  into 
general  use.  The  sales  of  the  Kelly  patent 
never  seem  to  have  exceeded  3,000  tons  per 
annum,  while  plaintiff's  manufacture  and  sale 
of  the  Qlidden  device  (substituting  a  sharp  barb 
for  a  blunt  one)  rose  rapidly  fr*om  60  tons  in 
1874  to  44,000  tons,  in  1886,  while  those  of  its 
licensees  in  1887  reached  the  enormous  amount 
of  173,000  tons.  *  *  *  Under  such  circum- 
stances courts  have  not  been  reluctant  to  sus- 
tain a  patent  to  the  man  who  has  taken  the  final 
step  which  has  turned  a  failure  into  a  success. 
In  the  law  of  patents  it  is  the  last  step  that 
wins.  It  may  be  strange  that,  considering  the 
important  results  obtained  by  Kelly  in  his  pat- 
ent, it  did  not  occur  to  him  to  substitute  a  colled 
wire  in  place  of  the  diamond-shaped  prong,  but 
evidently  it  did  not ;  and  to  the  man  to  whom 
it  did  ought  not  to  be  denied  the  quality  of  an 
inventor." 

In  Magowan  v.  BelUng,  etc.,  Company,  141 
U.  S.,  332,  12  Sup.  Ct  Rep.,  71,  it  was  held 
that  the  fact  that  the  patented  improvement 

went  at  once  into  such  an  extensive  public 
use  as  almost  to  supersede  all  packings  made 
under  other  methods,  *  *  *  was  pregnant 
evidence  of  its  novelty,  value  and  useftilness." 
These  quotations  seem  peculiarly  applicable  to 
the  present  controversy.  The  principles  which 
are  there  so  clearly  and  pointedly  reaflOrmed 
require  a  decision  sustaining  the  validity  of  the 
complainant's  patent.  As  to  defendant's  in- 
fringement there  can  be  no  doubt.  The  ques- 
tion arising  upon  the  expiration  of  the  Danish 
patent  has  not  been  argued.  The  casual  exami- 
nation which  the  court,  in  the  absence  of  ex- 
planation, has  been  able  to  give  to  this  patent 
leads  to  the  conclusion  that  it  is  not  for  the 
same  invention  as  the  Swan  reissue. 

There  should  be  a  decree  far  the  eomplaincmt 


Digitized  by 


Google 


Vol.  XX 


THE  WASHINGTON  LAW  REPORTER. 


399 


New  York  City  Court— fteneral  Term. 

JULIUS  B.  MOSHIBM  ET  AL, 

V. 

CHARLES  PAWN  ET  AL. 

Decided  March,  1892. 

Hon.  8.  M.  Ehbuoh,  C.  J.;  Robert  A.  VanWyok  and  Jambs 

M.  PnzsiMONS,  JJ.,  sitting. 

Appeal  from  order  requiring  plaintiffs  to  fur- 
nish bill  of  particulars. 

P.  BiEN  for  appellant ;  D.  McMahon  for  re- 
spondent 

Chief  Justice  Ehblich  delivered  the  opinion 
of  the  court : 

The  authority  of  the  court  to  order  a  bill  of 
particulars,  and  to  determine  its  extent,  is  not 
questioned.  But  the  power  should  be  exercised 
in  ftirtherance  of  justice,  and  no  person  should 
be  required  to  do  that  which  it  is  impossible  for 
him  to  do,  under  penalty  of  having  his  pleading 
stricken  out.  Ammidon  v.  Century  R.  Co.,  39 
St.  R,  350;  14  Supp.,  769. 

Some  of  the  things  the  court  below  has  ordered 
the  plaintiffs  to  do  they  swear  they  cannot  do, 
and  their  reasons  why  are  given. 

The  excuse  seems  satisfactory.  The  order  ap- 
pealed from  should  be  modified  by  affirming  the 
order,  in  so  far  as  it  directs  the  plaintiffs  to  give 
to  the  defendants  the  specific  dates,  showing  the 
year,  month  and  day  when  the  payments  were 
made,  the  separate  amounts  paid  aggregating 
f6,340.88,  and  to  ftimish  an  account  of  the  lot 
numbers,  the  goods  sold,  and  the  amounts  real- 
ized at  the  auction  sale. 

In  other  respects,  the  order  appealed  from  will 
be  reversed  without  costs. 

Justices  VanWyck  and  Fttzsimons  concur. 
— N,  Y,  Law  Journal. 


Quoted  His  Authority.— Daniel  Webster, 
when  in  full  practice,  was  employed  to  defend 
the  will  of  Roger  Perkins  of  Hopkinton.  A  phy- 
sician made  affidavit  that  the  testator  was  struck 
with  death  when  he  signed  his  will.  Webster 
subjected  his  testimony  to  a  most  thorough  ex- 
amination, showing,  by  quoting  medical  author- 
ities, that  doctors  disagree  as  to  the  precise 
moment  when  a  dying  man  is  struck  with 
death-H9ome  affirming  that  it  is  at  the  com- 
mencement of  the  diseaae,  others  at  its  climax, 
and  others  still  affirming  that  we  begin  to  die  as 
soon  as  we  are  bom. 

"I  should  like  to  know,'*  said  Mr.  Sullivan, 
the  of^msing  counsel,  "  what  doctor  maintains 
that  theory?" 

"Dr.  Watts,"  said  Mr.  Webster,  with  great 
gravity — 

**  The  moment  we  begin  to  live. 
We  all  begin  to  die." 

—Omaha  Mercury. 


Wanted— Law  Reporter  Stock— Reply  by 
letter  only,  stating  what  amount,  lowest  price 
for  spot  cash  and  address, 

GEO.  H.  BOARDMAN, 

Care  Law  Reporter  Oppicb. 


Cegal  Noticed. 


Rule  of  Court. 

Rulb  20.  •  ♦  ♦  ♦  Hereafter  all  notices  which  relate  to 
proeeedinga  in  the  Supreme  Ckturt  of  the  JHetrict  of  Oolumhia^ 
the  publication  of  toh4ch  ia  required  by  law  or  by  rtUes  of 
Courts  or  by  any  order  of  Courts  shall  be  pubUelied  in  Thb 
Washinoton  Law  Reporter,  during  the  time  required  by 
law,  in  addiHon  to  any  other  papers  which  may  be  itpeeiaUy 
ordered  or  which  may  be  selected  by  the  parlies. 

FIRliX  IBiSlKRTIOBi. 


This  is  to  Give  Notice 

That  the  suheciiber  of  the  District  of  Ck>lQmbia,  has  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  Business,  letters 
testamentary  on  the  personal  estate  of  BENJAMIN  F. 
WILKIN8,  fate  of  the  District  of  Columbia,  deceased. 

All  persons  havinsr  claims  afrs^inst  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  June  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  10th  day  of  June.  1892. 
26  ANNA  W.  WILKINS, 

923  23d  8t.  n.  w. 

H.  Baird  Stimpson,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  2l8t  day  of  June,  1892. 

Minnie  A.  Haughton  ) 

vs.  V  No.  13,950.    Eq.  Docket  88. 

Reginald  Haughton.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Neill  Dumont,  her 
solicitor,  it  Is  ordered  that  the  defendant,  REGINALD 
HAUGHTON  cause  his  appearance  to  be  entered  herein 
on  or  before  the  first  rule-day  occurring  fortv  days  after 
this  day ;  otherwise  the  cause  will  be  proceeded  with  as 
in  case  of  default. 

The  object  of  this  suit  is  divorce  of  plaintiff  ttom  the  bond 
of  matrimony  with  the  defendant. 

Provided  that  a  copy  of  this  order  be  published  once  a 
week  for  three  weeks  prior  to  said  day  in  the  Evening  Star 
and  in  the  Washington  Law  Reporter. 

By  the  Court.  A.  O.  BRADLEY,  Justice.  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

25  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  15th  day  of  June,  1892. 

Rebecca  Weigmann  )  „    ,^  ,.    ^  ^  -„ 

vs.  J  No.  13,364.    Equity  Docket  82. 

John  L.  Weigmann.  1 

On  motion  of  the  plaintiff  by  Mr.  J.  J.  Johnson,  her  solici- 
tor, it  is  ordered  that  the  defendant,  JOHN  L.  WEIOMANN, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day:  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vinculo 
matrimonii  for  desertion  and  abondonment  by  the  de- 
fendant. 

Provided  said  order  be  published  once  a  week  for  three 
weeks  prior  to  said  day  in  the  Washington  Law  Reporter. 

By  the  Court.  A.  C.  BRADLEY,  JusUoe,  Ac. 

True  copy.    Test:  J.  R.  Young,  Clerk,  Ac. 

26  By  M.  A.  Clancy,  Ant.  Clerk. 


Digitized  by 


Google 


436 


THE  WASHINGTON  LAW  REPORTER. 


Vol.  XX 


Ceqol  Noti(e0. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  18th  day  of  June.  1892. 
Lizzie  Eiitworth      ) 

vs.  [No.  18,878.    Equity  Docket  88. 

William  E.  Ellsworth.  ) 

On  motion  of  the  plaintiff  by  W.  C.  Martin,  her  solicitor, 
it  is  ordered  that  the  defendant  cause  his  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

The  object  of  this  suit  is  to  dissolve  the  marital  relations 
existing  between  the  parties  hereto. 

The  ground  for  dissolution  of  said  martial  relations  is 
wilUbl  desertion  and  abandonment. 

By  the  Court.  A.  O.  BRADLEY,  Justice,  Ac. 

True  copy^  Test :  J.  R.  Yoang,  Clerk, 

26  By  L.  P.  WiUiams.  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  20th  day  of  June,  1892. 
Joseph  F.  Courtney,  Complainant   ) 

vs.  yNo.l8,4fl7.  Eq.DocNo.82. 

Honors  Finn  and  others.  Defendants.  I  * 

On  motion  of  the  plaintiff  by  Mr.  Eugene  F.  Arnold,  his 
solicitor,  it  is  ordered  that  the  defendant,  JAMES  M. 
COURTNEY,  cause  his  appearance  to  be  entered  herein  on 
or  t>efore  the  first  rule-day  occurring  forty  dajrs  after  this 
day;  otherwise  the  court  will  t>e  proceeded  with  as  in  case 
of  default. 

The  object  of  this  suit  is  the  construction  of  a  deed,  substi- 
tution of  a  trustee,  and  an  account  fh>m  the  defendant, 
Honora  Finn. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  &c. 

True  copy.    Test:  J.  R.  Young,  Clerk. 

25  By  M.  A.  Clancy,  Asst.  Clerk. 

[FUed  June  20, 1892.    J.  R.  Young,  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  18th  day  of  June,  1892. 
Anna  W.  Hafnor,  Complainant,  ) 

vs.  {No.  18,942.    Docket.  83. 

Gustav  Paul  Hafnor,  Defendant,  ) 

On  motion  of  the  plaintiff  by  Messrs.  Sheppard  A  Laven- 
der, her  solicitors,  it  is  ordered  that  the  defendant,  GUSTAV 
PAUL  HAFNER  cause  his  appearance  to  be  entered  herein 
on  or  before  the  first  rule-day  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

The  object  of  this  suit  is  to  obtain  an  absolute  divorce  for 
willftil  desertion  and  abandonment  for  the  fhll  and  unintei^ 
mpted  space  of  two  years  before  filing  this  bill. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  each  of  three  succes- 
sive weeks  l>efore  said  rule-day,  and  in  The  Evening  Star, 
also. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  Ac. 

True  copy.    Test:  J.  R.  Young.  Clerk,  Ac. 

^ By  L.  P.  WUliams,  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Mary  Ann  Sanford  et  al..  Complainants,  ) 

vs.  >  In  Equity.  No.  18,683. 

Christiana  V.  N.  Callan  et  ai., Defendants.  ) 

On  motion  of  the  plaintiflfs,  by  P.  E.  Dye,  their  attorney, 
it  is  by  the  court  this  28d  day  of  June,  1892.  ordered  that  the 
defendant,  HENRY  F.  CALLAN,  cause  his  appearance  to 
l>e  entered  herein  on  or  before  the  first  rule-day  occurring 
forty  days  after  this  day ;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  this  suit  is  to  have  a  trustee  appointed  in 
{Hace  of  Nicholas  Callan,  deceased,  who  was  appointed  and 
substituted  by  the  court,  trustee,  in  place  of  Notley  Young, 
deceased,  (said  Young  having  been  appointed  trustee  under 
a  deed  dated  February  23, 1828,  and  found  recorded  in  Liber 
W.  B.  No.  20,  folio  480,  of  the  land  records  of  the  District  of 
Columbia),  to  make  a  conveyance  of  certain  land,  said 
Nicholas  Callan  having  made  error  in  the  description  of 
certain  lands  intended  to  have  t>een  conveyed  to  James  E. 
Morgan  by  deed  dated  March  22, 1860,  and  found  recorded 
in  liber  J.  A.  S.  No.  12,  folio  221  et  seq.  land  records  of  the 
District  of  Columbia. 

The  bill  asks  for  the  appointment  of  a  trustee  to  make 
correction  of  the  error  inadvertently  made  by  Callan  in  a 
deed. 

A.  C.  BRADLEY,  Justice, 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

25  By  M.  A.  Clancy,  Asst.  Clerk. 

FUed  June  28, 1892:  J.  R.  Young,  Clerk. 


Cegal  Notited 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  9th  day  of  June,  1802. 
E.  L.  Parker  «  Co.  ) 

vs.  KNo.  82,902.    Law. 

John  Conway.     ) 

On  motion  of  the  plaintiA,  by  Mr.  Clarence  A.  Branden- 
burg, their  attorney,  it  is  ordered  that  the  defendant.  JOHN 
CONWAY,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  daj : 
otherwise  the  cause  will  be  prooeeded  with  as  in  case  of 
defkult. 

The  object  of  this  suit  is  to  subject  to  the  satisfhotlon  of 

SlaintiiTs  claim  certain  credits  of  the  defendant  attached 
erein. 

By  the  Court:  M.  V.  MONTGOMERY,  Justice,  Ac 

True  copy.    Test :  J.  R.  Young,  Clerk.  Ao. 

25  By  H.  W.  Hodges,  Aast.  Clerk. 


This  Is  to  eire  Notice 

That  the  subscriber  of  the  District  of  CcdnmUa,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  OolumMa. 
holding  a  special  term  for  Orphans'  Court  bustnefls.  letten 
testamentanr  on  the  personal  estate  of  PATRICE  de  JaNON, 
late  of  the  District  of  Columliia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  AprlL 
next:  they  may  otherwise  by  law  be  excluded  tmm  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  April,  1891. 

FERDINAND  de  JANON. 
26  1619K8treei. 

West  Steever,  Proctor. 


This  is  to  eire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  flrom  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  special  term  for  Orphans*  Court  bnsl- 
ness,  letters  of  administration  on  the  personal  estate  of 
ANNA  L.  BOICB,  late  of  the  District  of  the  Columbia,  de- 
ceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  t^e  I8th  day  of  June  next ; 
they  may  otherwise  by  law  be  excluded  from  all  lieneflt 
of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  June  1882. 

WASHINGTON  LOAN  A  TRUST  CO., 

ANDREW  PARKER,  Asst.  Becj. 
25   John  B.  Lamer,  Proctor. 


Tliis  is  to  eire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  Oolnmkiia. 
holding  a  special  term  for  Orphans*  Court  Busineas,  letters 
testamentaij  on  the  personal  estate  of  BENJAMIN  F. 
WILKIN8,  fate  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouehers  there- 
of, to  the  subscriber,  on  or  l>efore  tne  10th  day  of  June  next: 
they  may  otherwise  by  law  l>e  excluded  fh>m  all  l>enefit  of 
the  said  estate. 


25 


Given  under  my  hand  this  10th  day  of  June,  1892. 

ANNA  W.  WILKINS. 


H.  Baird  Stimpson,  Proctor. 


928S8dSt.n.w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Businees. 
June  17th,  1892. 

In  the  case  of  OrviUe  H.  Piatt,  administrator,  c  t.  a.,  of 
JEDEDI AH  H.  BAXTER,  deceased,  the  administrator  o.  t.  a. 
aforesaid  has,  with  the  approval  of  the  court,  appointed 
Friday,  the  22d  day  of  July,  A.  D.  1892.  at  11  o'clock 
a.  m.  for  making  payment  and  distribution  under  the 
court's  direction  and  control ;  when  and  where  all  creditors 
and  persons  entitled  to  distributives  shares  (or  legacies)  or  a 
residue,  are  hereby  notified  to  attend  in  person  or  lyy  agent 
or  attorney  duly  authorised,  with  their  claims  against  the 
estate  properly  vouched :  otherwise  the  administrator  c.  t.  a. 
will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  oe  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

T^At*  Tj   P  TKTRIO^IT 

25  Register  of  Wills  for  the  District  of  Columbia. 

J.  M.  Vale,  Proctor. 
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JDIT  14,  1892 


SHpreme  Conrt  of  the  District  of  Colombia, 
In  General  Term. 

EVA    L.    HAAS   Er  Al., 

V. 

JENNIE  B.  ATKINSON  Et  Al. 
Where  b  proyision  of  the  will  wbs  :  "  What  money  may 
be  in  Johnson's  Bank  to  be  equally  divided  between 
Jennie  B.  Atkinson,  Paul  Jones,  P.  L.  W.  Thornton  and 
the  children  of  my  late  niece,  Ella  M.  Turley,"  it  is  Beld 
to  have  been  the  intention  of  the  testatrix  that  equality 
of  division  between  her  next  of  kin  was  attained  by 
giving  to  the  children  of  Ella  M.  Tnrley,  as  a  group, 
their  mother's  equal  share  with  each  of  the  other  persons 
named,  all  of  whom  were  nephews  and  nieces  of  the 
testatrix.  And  it  is  decreed  that  the  children  of  Ella  M. 
Turley  (complainants)  are  entitled  to  receive  together 
one-fbnrth  and  the  defendants  three-fourths  of  the 
money  in  bank. 

In  Equity.    No.  11,782.    Decided  May  16, 1892. 

The  Chibf  Justicb  and  Justices  Jambs  and  Bbadlby 

sitting. 

Mr.  W.  A.  Johnston  for  complainant 

Messrs.  H.  and  R.  O.  Olaughton  for  de- 
fendants. 

Mr.  Jnstice  James  delivered  the  opinion  of 
the  Conrt : 

On  the  —  day  of Ann  Jones  departed 

this  life  leaving  her  last  will  in  the  following 
words :  **  I  am  of  sound  mind  ;  I  will  to  Anne 
B.  Atkinson  my  clothes  and  what  ftirnitnre  I 
may  leave ;  to  Miss  Maggie  Mitchell  of  George- 
town, my  books,  pictures  and  little  fonoy  arti- 
cles; my  watch  to  Boiling  Thornton;  silver 
napkin  ring  and  fork  to  little  Mamie  Cobb, 
daughter  of  Norvell  Oobb.  What  money  may 
be  in  Johnson's  Bank  to  be  equally  divided 
between  Jennie  B.  Atkinson,  Paul  Jones,  P.  L. 
W.  Thornton,  and  the  children  of  my  late  niece, 
Ella  M.  Turley ;  G.  R.  Atkinson  to  hold  Paul 
Jones'  in  trust  for  him,  paying  him'  a  certain 
sum  per  month ;  what  he  thinks  will  do  for  his 
support.  Ann  Jones. 


"I  wish  my  large  shawl  and  white  spread  given 
to  Mrs.  Mary  H.  Brown,  of  Georgetown,  D.  0. 

A.  Jones. 

''If  my  birds  are  living  to  be  given  to  Miss  Isa 
MitcheU. 

''My  father's  picture  to  Jennie  B.  Atkinson." 

The  complainants,  two  of  whom  are  infonts, 
suing  by  their  next  Mend,  are  the  children  of 
Ella  M.  Turley  referred  to  in  the  will,  and 
grandnieces  of  the  testatrix.  They  claim  that 
the  testatrix  intended  that  each  of  them  should 
share  equally  with  the  defendants  Atkinson, 
Jones  and  Thornton  in  the  money  lefb  in  th6 
bank ;  in  other  words,  that  each  of  them  should 
have  one-eighth  thereof. 

The  answer  shows  that  the  defendant  Atkin- 
son and  the  wife  of  defendant  Thornton  are 
nieces,  and  that  the  defendant  Paul  Jones  is  a 
nephew  of  the  testatrix ;  and  claims  that  it  was 
the  intent  of  her  last  will  that  each  of  them 
should  have  one-fourth  of  the  money  ^n  ques- 
tion, and  that  the  children  of  her  other  niece 
should  stand  in^  the  place  of  their  deceased 
mother,  and  should  together  take  one-fourth. 

The  question  to  be  determined  is  whether, ' 
in  the  mind  of  this  testatrix,  the  children  of  her 
niece  Ella  were  a  group,  succeeding  to  her  plaoe, 
or  were  thought  of  by  her  as  individuals,  in 
just  the  same  way  that  she  thought  of  her  nieoe 
Atkinson  and  her  nephew  Jones.  And  it  seems 
that^  before  we  decide  this  question,  we  have 
to  consider  a  preliminary  question ;  namely, 
whether  we  are  bound  by  the  authority  of  aiiy 
judicial  rule  by  which  the  intention  of  a  testator 
in  such  provisions  is  to  be  determined. 

Ever  since  the  Statutes  of  Wills  were  enacted 
the  courts  have  said  that  the  intention  of  the 
testator  was  the  one  subject  of  inquiry,  and  was 
to  control,  provided  his  intent  was  lawftil ;  and 
then  they  proceeded  to  gather  from  interpretar 
tions  and  constructions  already  made  in  what 
seemed  to  them  to  be  analogous  cases  positive 
rules  by  which  the  intention  of  each  later  tes- 
tator must  be  determined.  The  effect  of  this 
has  been  that  each  testator  was  obliged  to 
mean  what  other  testators  had  meant  in  what 
was  adjudged  to  be^  a  like  case.  To  a  certain 
extent  this  method  was  inevitable.  For  exam- 
ple, the  courts  must  presume  that  a  testator 
uses  in  the  sense  established  by  comman  usage 
the  words  of  the  language  in  which  he  expresses 
his  intention.  On  the  same  ground  it  must  be 
presumed  that  he  uses  in  their  technical  sense 
phrases  which  have  an  established  technicid 
meaning.  The  presumption  in  both  cases  is 
that  everybody  uses  language  in  its  common 
sense :  and  it  is  reasonable  that  a  rule  to  that 
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Cegal  Noticed. 


This  is  to  GiTO  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained ftrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  MARY  A.  THOMAS, 
late  of  the  District  or  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  81st  day  of  Mav 
next:  they  may  otherwise  by  law  be  excluded  from  aU 
benefit  of  the  said  estate. 

Given  under  our  hands  this  Slst  day  of  May.  1892. 

CHARLES  H.  CRAGIN. 
JOHN  B.  THOMAS. 
24    Chas.  H.  Cragin,  Proctor. 


Tliis  is  to  GiTO  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  i)f  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  LEWIS  JAMI- 
SON, late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  June  next ; 
they  may  otherwise  by  law  be  excluded  fW>m  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  8th  day  of  June,  1892. 

CATHARINE  C.  JAMISON, 
24    Frank  W.  Hackett.  Proctor.  2514  11  St.,  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  10th  day*  of  June,  1892. 
FANNIE  P.  WILUAM8,  MARY  H.  BELL,  ROBERT 
RANSOM,  Jr..  JAMES  J.  B.  RANSOM,  MATT  W. 
McCORKLE,  HENRY  H.  RANSOM.  GEORGE  G. 
RANSOM  AND  SEYMORE  H.  RANSOM  vs.  JOHN 
W.  PAINE. 

At  Law.  No.  32,846.  Docket  37. 
On  motion  of  the  plaintiff,  by  Mr.  Franklin  H.  Mackey,  their 
attorney,  it  is  ordered  that  the  defendant,  JOHN  W. 
PAINE,  cause  his  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  to  recover  a  one-sixth  undivided 

interest  m  square  fi ay-three  (63)  of  the  city  of  Washington, 

District  of  Columbia. 

By  the  Court.  M.  V.  MONTGOMERY,  Justice,  &c. 

True  copy.    Test;  J.  R.  Young,  Clerk,  &c. 

24  By  R.  Willctt.  Asst.  Clerk. 


[Filed  June  10.  1892.    J.  R.  Young,  Clerk.) 
IN  THE  SUPREME  COURT  OF  THE  DISTRICT  6f  COLUMBIA. 
This  lOih  day  of    June,  1892. 
Jno.  C.  Wright,  Plaintiff.  ) 

vs.  }  Equity.    No.  13,883. 

Mary  A.  Wright,  Defendant. ) 

.  On  motion  of  the  plaintiff,  by  Mr.  A.  C.  MacNulty.  his 
solicitor,  it  is  ordered  that  the  defendant  cause  her  ai»i)ear- 
ance  to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  alter  this  day. 

Provided  that  a  copy  of  this  order  be  published  once  a 
week  for  three  weeks  before  that  day  in  the  Wa&hingU)u 
Law  Reporter  and  Evening  Star.  The  object  of  this  suit  is 
a  divorce  from  the  bond  of  marriage  on  the  grouud  of 
desertion. 

A.  C.  BRADLEY,  Justice. 
A  true  copy.    Test:  J.  R.  Young,  Clerk. 

24 By  M.  A.  Clancy.  Asst.  Clerk^ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Isaac  Braxton,  Jr.,  et  al.  ) 

vs.  y  No.  12,144.    Equity  Doc.  80. 

Nathanial  Braxton  et  al.  j 

Ferdinand  Schmidt  and  Benjamin  F.  Leighton,  trustees 
in  above  entitled  cause,  having  reported  a  sale  of  the  lot  and 

firemises  therein  described,  to  wit,  the  east  oue-half  ( ^ )  of 
ot  numbered  eleven  (in  in  block  numbered  seven  (7)  of  the 
Howard  University  suodlvision  of  the  farm  of  John  A. 
Smith,  commonly  known  as  Effingham,  unto  one  Furman 
J.  Shadd,  for  the  sum  of  fifteen  hundred  (1500)  dollars,  it  is 
this  15th  day  of  June,  A.  D.  1892,  ordered,  adjudged  and  de- 
creed, that  said  sale  be  ratified  and  confirmed,  unless  cause 
to  the  contrary  be  shown  on  or  before  the  15th  day  of  July, 
A.  D.  1892. 

Provided  a  copy  of  this  decree  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  successive  weeks 
t>efore  that  day. 

By  the  Court.  A.  C.  BRADLEY,  Justice. 

A  true  copy.    Test :  J.  B.  Young,  Clerk. 

M  By  M.  A.  Clancy.  Asst.  Clerk. 


Cegal  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  18th  day  of  June,  A.  D.  1882. 

Edward  Campbell  ) 

vs.  V  No.  18,963.    Equity  Docket.  83. 

Abble  M.  Campbell.) 

On  motion  of  the  complainant,  by  J.  J.  Wilmarth,  hia 
solicitor,  it  is  ordered  that  the  defendant,  ABBIE  M.  CAMP- 
BELL, cause  her  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  for  absolute  divorce  upon  the 
grounds  of  willful  desertion  and  abandonment  for  the  on- 
interrupted  period  of  more  than  two  years. 

Provided  that  a  copy  of  this  order  be  published  once  a 
week  for  three  weeks  prior  to  said  day  in  the  Washington 
Law  Reporter. 

A.  C.  BRADLEY.  Justice. 

True  copy.    Test:  J.  R.  Young,  Clerk.  Ac. 

24  By  M.  A.  Clancy.  Asst.  Clerk. 

[Filed  June  13, 1892.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

William  R.  Shaw 

vs. 

Thomas  M.  Cassell  et  al. 


i 


Equity,  No.  18,473. 


This  cause  coming  on  to  be  heard  on  the  report  of  the  trus- 
tees filed  herein,  it  this  10th  day  of  June,  A.  D.  1892,  ordered 
that  the  sale  or  tot  fourteen  (14)  in  block  eight  (8)  in  A.  L. 
Barbour's  subdivision  of  Le  Droit  Park  in  the  District  of 
Columbia,  made  by  the  trustees  herein  and  reported  by  them 
to  this  court,  be  and  the  same  is  hereby  finally  ratified  and 
confirmed,  unless  cause  to  the  contrary  be  shown  on  or  be- 
fore the  11th  day  of  July,  1892;  and  it  is  further  ordered  that 
the  purchasers  of  said  lot  of  ground  be  and  they  are  hereby 
allowed  to  assume  the  amount  of  the  incumbrance  due  on 
said  property,  at  the  time  of  said  sale  and  that  the  same  be 
deductea  from  the  purchase  price  of  the  same. 

A.  C.  BRADLEY,  Asso.  Justice. 

True  Copy.    Test:  J.  R.  Young,  Clerk,  Ac. 

24  By  M.  A.  Clancy,  Asst.  Clerk. 

fFiled  June  10, 1892.    J.  R.  Young.  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Elizabeth  A.  Cooper  et  al. ) 

vs.  5  No.  12,714.    Equity  Doc.  81. 

Norman  L.  Cooper  etal.     I 

Charles  H.  Cragin,  the  trustee  appointed  b^  decree  in 
this  cause  to  sell  certain  real  estate  therein  described  (being 
part  of  lot  13,  square  288)  having  reported  the  private  ofl'er 
of  H.  Lloyd  Irviue  to  purchase  the  north  20  feet  2  inches 
front  by  depth  of  said  lot,  (67  feet  3  inches)  next  to  the  north 
10  inches  front  thv^^reof,  for  the  sum  of  eleven  thousand  one  i 
hundred  and  fifty-five  (|11,155)  dollars,  it  is  by  the  court, 
this  nth  day  of  June,  1892,  ordered  that  said  sale  be  ratified 
and  confirmed  unless  cause  to  the  contrary  lx^  shown  on  or 
before  the  llth  day  of  July  next. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Rei>ort«r  previous 
to  said  last  mentioned  date. 

A.  B.  HAGNER,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

24  By  M.  A.  Clancy.  Asst.  Clerk. 

[Filed  June  11, 1892.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Horton  C.  Ryan       ) 

vs.  VNo.  13,740.    Equity. 

Gertrude  A.  Ryan  et  al.  I 

Job  Barnard,  the  trustee  herein,  having  reported  a  sale 
of  lots  numbered  thirty-five  (35)  and  thirty-six  (36)  of  B.  H. 
Ryan's  subdivision  of  original  lot  numbered  nineteen  (19) 
in  square  numbered  six  hundred  and  ninety-three  (693),  in 
Wasnington  City,  D.  C,  for  the  sum  of  twenty-nine  hundred 
and  sixty  dollars  (|2.900): 

It  is  this  9th  day  or  June,  1892,  ordered  that  the  said  sales 
be  confirmed  unless  cause  to  the  contrary  be  shown  on  or 
before  the  9th  day  of  July,  1892. 

Provided  a  copy  of  this  order  be  published  for  three  suc- 
cessive weeks  in  the  Washington  Law  Reporter  before  the 
said  last  mentioned  date. 

A.  B.  HAGNER. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

24  By  M.  A.  Clancy,  Asst.  Clerk. 
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TUB  in  to  Glre  Notice 

Thftt  the  subscriber,  of  the  District  of  Oolnmbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Ck>]umbia, 
holdixig  a  special  term  for  Orphans*  Court  Business,  letters 
of  adminimration  on  the  personal  estate  of  JAMES  M. 
l^CHABDe,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haviuf  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  dav  of  June 
next:  they  may  otherwise  by  law  be  excluded  firom  all 
beneOt  of  the  said  estate. 

Given  under  my  hand  this  0th  day  of  June,  1893. 

MABOA^T  G.  RICHARDS, 
S4   B.  M.  Spalding,  Proctor.  964  Fla.  Ave^  n.  w. 

This  iB  to  Glre  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained ftom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  Business,  letters 
testamentanr  on  the  personal  estate  of  CYRUS  K.  FOS8, 
late  of  the  District  of  tk>lumbia,  deceased. 

All  persons  havinff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  81st  day  of  May  next: 
thev  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  our  hands  this  81st  day  of  May,  1892. 

BBNJ.  PJLEIGHTON. 
LENEM.F088. 
24    B.  P.  Leighton,  Proctor.  482  La.  Ave.,  n.  w. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  fbr  Orphans*  Court  Bn^ness. 

June  9, 1892. 

In  the  case  of  Christina  C.  Coleman,  administratrix  of 
SARA  A.  RICHARD,  deceased,  the  administratrix  aforesaid 
has.  with  the  approval  of  the  court,  appointed  Friday,  the 
8th  day  of  July,  A.  D.  1892,  at  1  o'clock  p.  m.,  for  makinflr 
payment  and  distribution  under  the  court's  direction  and 
control;  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  tbe  estate  properly 
vouched;  otherwise  the  administratrix  will  take  the  benefit 
of  the  law  against  tbem:  Provided,  a  copy  of  this  order  be 
published  once  a  week  for  three  weeks  in  the  **  Washington 
Law  Reporter"  previous  to  the  said  day. 

Test:  L.  P.  Wright. 

Register  of  Wills  for  the  District  of  Columbia. 
24.    No.  4487.  J.  J.  WUmarth,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  eleventh  day  of  June,  1892. 

Mmnlt  E.  Norment       > 

vs.  >  No.  18,889.    Equity  Docket  83. 

Clarence  F.  Norment  at  al.  t 

On  motion  of  the  plaintiff,  by  Mr.  Thomas  P.  Woodward, 
her  solicitor,  it  is  ordered  that  the  defendant,  BENJAMIN 
F.  M.  HURLEY,  cause  his  appearance  to  be  entered  herein 
on  or  before  the  first  rule-dav  occurring  forty  days  after  this 
day;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
ofdefkult. 

Tbe  object  of  this  suit  is  to  declare  a  trust  as  to  the  property 
mentioned  in  the  bill  of  complaint,  for  an  account,  an  in- 
junction, and  a  receiver. 

This  notice  to  be  published  in  the  Washington  Law  Re- 
porter and  The  Evening  Star. 

By  tbe  Court.  A.  B.  HAGNER.  Justice.  Ac. 

Tnie  copy.    Test:  J.  R.  Young,  Clerk,  &c. 

9i  By  L.  P.  Williams,  Asst.  Clerk. 

This  is  to  Glre  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained ftt>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
testamentary  on  the  personal  estate  of  GEORGIANA 
GOUOH,  late  of  the  Dfatrict  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  voochers  there- 
of, to  (he  subscriber,  on  or  before  the  7th  day  of  June, 
next :  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  June,  1892. 

^  MAYHEW  PLATER, 

U  O.M. AH. a MaUhews, Proctors.  8106 N (street. 


legal  Notites. 


Tliis  is  to  GiTC  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  WILLIAM  KICK- 
HAM,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  dav  of  June  next; 
ihey  may  otherwise  by  law  be  excluded  from  all  benefit 
ofthe  said  estate. 
'  Given  under  my  hand  this  6th  day  of  June,  1882. 

M.  J.  ADLER, 
M    C.  M.  &  H.  S.  Matthews,  Proctors.  8148  M  St. 


Tliis  is  to  eiye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ft-om  the  Supreme  Court  ofthe  District  of  Columbia, 
holding  a  special  term  for  Orphan's  Court  business,  letters 
testamentaiy  on  the  personal  estate  of  SPENCER  A.  COE, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  tbe  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  June 
next:  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  ofthe  said  estate. 

Given  under  my  hand  this  llth  day  of  June,  1892. 

THOMAS  I.  GARDNER, 
24  1618  S  St.,  n.  w. 


Tliis  is  to  eire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  flrom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business, 
letters  testamentary  on  the  personal  estate  of  GEORGE 
THWAITE8,  late  ofthe  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  llth  day  of  June, 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  llth  day  of  June,  1892. 
THE  WASHINGTON  LOAN  AND  TRUST  CO., 
24   John  B.  Lamer  Proctor.     By  Andrew  Parker,  Asst.  Sec. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  for  Orphans'  Court  Business, 
This  10th  of  June,  1892. 

In  re  estate  of  MARIA  BARCROPT,  late  of  the  District 
of  Columbia,  deceased.    No.  6047.    Administration  Doc.  18. 

Application  having  been  made  for  letters  of  administra- 
tion on  the  estate  ofsaid  Maria  Barcroft,  deceased,  by  John 
G.  Lee,  one  of  tbo  next  of  kin  whoprays  that  such  letters 
may  be  issued  to  Chapin  Brown  of  Washington,  D.  C. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  July  8, 1882,  at  one  o'clock  p.  m.,  to  show  cause 
if  any  exist  against  the  granting  of  such  application, 
tion. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter,  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court:  A.  C.  BRADLEY,  Justice. 

A  true  copy.  Teste :  L.  P.  WRIGHT,  Reg.  of  Wills,  D.  C. 
24  Chapin  Brown,  Proctor  for  applicant 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

This  10th  of  June»  1892. 

In  re  eslAte  of  JOHN  A.  RICKETTS,  late  of  the  District  of 
Columbia.    No.  6048.    Administration  Doc.  18. 

Application  having  been  made  for  letters  of  administra- 
tion on  the  estate  of  add  John  A.  Ricketis,  deceased,  by 
Emeline  Ricketts,  the  widow,  who  pravs  that  such  letters 
may  be  granted  to  James  H.  Fowler,  or  Washington,  D.  C. 

Notice  Is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday  July  8th,  1892,  at  one  o'clock  p.  m.,  to  show 
cause  if  any  exist  against  the  granting  of  such  application. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court :  A.  C.  BRADLEY.  Justice. 

A  true  copy.  Teste :  L.  P.  WRIGHT,  Reg.  of  Wills,  D.  C. 
M  J.  Thos.  Sothoron,  Proctor  fbr  applicant. 
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Cegal  Noticed. 

Cegal  Noticed. 

This  is  to  eiye  Notice 

That  the  subscriber  of  the  District  of  Oolnmbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
testamentary    on    the    personal    estate    of  ELIZABETH 
BITNER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8d  day  of  June  next; 
they  may  otherwise,  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  8d  day  of  June,  1892. 

ROBERT  BOYD, 
24                                                                        416  9th  St.,  n.  w. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Btudness, 

ThisSd  of  June,  1892. 

In  re  estate  of  EDWARD  W.  REMBY,  late  of  the  United 
Stat^  Navy.    No.  6,033.    Admn.  Doc.  18. 

Application  having  been  made  for  letters  of  administra- 
tiou  on  the  estate  of  said  Edward  W.  Remey,  deceased,  by 
Captain  George  C.  Remey,  U.  8.  N. : 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday,  the  1st  day  of  July,  1892,  at  1  o'clock  p.  m., 
to  show  cause,  if  any  exist,  against  the  granting  of  such 
application. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  and  Evening  Star  once  a  week  in  each  of 
three  successive  weeks  before  said  day. 

By  the  Court.                               A.  B.  HAGNER.  Justice. 
28  A  true  copy.  Teste:  L.  P.  WRIGHT.  Reg.  of  Wills,  D.  O. 

This  is  to  Give  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 

late  of  the  District  or  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  June  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  6th  day  of  June.  1892. 

L.  W.  SNOOK, 
24    J.  Carter  Marbury,  Proctor.                    117  2d  St.,  n.  w. 

This  is  to  GiTO  I^otice 

That  the  subscriber,  of  the   District  of  Columbia,  has 
obtained  fh>m    the    Supreme    Court  of   the   District  of 
Columbia,  holding  a  special    term   for  Orphans*  Court 
business,  letters  of  administration  on  the  personal  estate 
of  CATHERINE  COTTRELL,  late  of  the  District  of  Colum- 
bia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber^  on  or   before  the  28d  dav  of  May 
next;   they  may  otherwise  by  law  be   excluded  flrom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  23d  day  of  May.  1892. 

WARDfeoRON, 
28    Ward  Thoron,  Proctor.               1606  Penna.  Ave.,  n.  w. 

Tliis  is  to  Gire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
teatanienUry  on   the  personal   estate  of  JAMES  W.  ST. 
CLAIR,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  Ist  day  of  June  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  ot 
the  said  estate. 

Given  under  my  hand  this  1st  day  of  June,  1882. 

Z.  S.  BUCKLER. 
24    B.  P.  Leighton,  Proctor.                          911  O  St.,  n.  w. 

This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ftrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  business,  letters 
of,   administration   on  the  personal  estate  of  HENRY  R. 
PYNE.  late  of  the  District  ofCoIumbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subscriber,  on  or  before  the  23d  dav  of    Mav 
next :  they  may  otherwise  by  law  be  excluded  flrom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  May,  1^92. 

_                              ELIZABETH  A.  PYNB, 

TIlis  is  to  GiTe  Notice 

23                                           612  Eighteenth  St.,  n.  w..  City. 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia^ 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration   on   the  personal  estate  of  STEPHEN 
CASEY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  liefore  the 28th  day  of  May  next; 
the  may  otherwise  by  law  be  excluded  from  all  benefit  of  the 
said  estote. 

Given  under  my  hand  this  28th  day  of  Bf ay,  1892. 

J.  WILLIAM  LEE. 
24    George  E.  Johnson,  Proctor.              332  Pa.  Ave.,  n.  w. 

XHIRD    IBiSKRXIOBi. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

This  3d  of  June,  1892. 

In  re  estate  of  CATHARINE  GRAHAM,  Ute  of  Wash- 
ington, D.  C.    No.  5027.    Admn.  Doc.  18. 

Application  having  been  made  for  the  probate  of  a  paper- 
letters  tesUmenUry  on  the  estote  of  said  Catharine  Graham, 
deceased,  by  Bartholomew  Diggins: 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday,  July  1st.  1892,  at  one  o'clock  p.  m.,  to  show 
cause  cause  if  any  exist  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  and  Washington  Post  once  in  each  of  three 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Susie  G.  White        ) 

vs.                  y  No.  13,263,  Equity  Doc.  32. 
Samuel  L.  Phillips  etal.1 

Sidney  T.  Thomas  and  Clarence  A.  Brandenburg,  trustees 
in  this  cause,  having  reported  the  sale  of  the  real  estate  de- 
scribed in  the  bill  or  complaint,  being  the  west  25  feet  of  lot 
No.  6  and  the  cast  half  of  lot  No.  7,  in  square  or  reservation 
lettered  A,  together  with   the   improvements  thereon,  to 
Jacob  J.  Appich,  for  $7,375  cash: 

It  is,  by  the  couri,  this  2d  day  of  June.  1892,  ordered  that 
said  sale  be  ratified  and  confirmed  unless  cause  to  the  con- 
trary thereof  be  shown  on  or  before  the  26th  day  of  June, 
1892. 

Provided,  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  successive  weeks 
before  said  26th  day  of  June,  1892,  and  also  in  The  Evening 
SUr. 

A.  B.  HAGNER.  Asso.  Justice. 

A  true  copy.    Test :                   J.  R.  Young,  Clerk, 
23                                               By  M.  A.  Clancy,  Asst.  Clerk. 

[FiledJime2,1892.   J.  R.  Young.  Clerk.] 

successive  weeks  before  said  day. 

By  the  Court:                                A.  B.  HAGNER.  Justice. 
A  true  copy.    Teste.    L.  P.  WRIGHT,  Reg.  of  Wilte,  D.  0. 
23    Gordon  &  Gordon.  Proctors  for  applicant. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  June.  1892. 

Mary  C.  King,  complainant, 

vs. 

Clement  J.  Bright.  Mary  E.  Taylor,  Edwin  Briflht.  Martha  A.  Khig. 

Jesse  Bright,  F.  Marcellus  Cox. 

No.  13,853.    Equity  Docket  33. 

On  motion  of  the  plaintiff,  by  Mr.  Franklin  H.  Mackey, 

her  solicitor,  it  is  ordered  that  the  defendants.  F.  Marcellus 

Cox.  Clement  J.  Bright.  Edwin  Bright  and  Jesse  Bright, 

cause  their  appearance  to  be  entered  herein  on  or  before  the 

first  rule-day  occurring  forty  days  after  this  day;  otherwise 

the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  construction  of  the 
wiU  of  Thomas  McDonnell. 
By  the  Court.                        A.  B.  HAGNER,  Justice.  Ac 
True  copy.    Test:                    J.  R.  Young,  Clerk,  Ac. 
23                                           By  L.  P.  Williams,  Asst.  Cierk.^ 
I  PUedl June  7, 1892.    J.  R.  Young,  Clerk.] 
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JUNE  30.  1892 


Supreme  Court  of  the  District  of  Columbia, 
In  General  Term. 

WHEELAN  V.  YOUNG. 

1.  If  the  subcontractor  (Whelan)  had  immediately  aiter  his 

contract,  filed  his  notice  of  lien,  which  he  could  have 
done  under  the  law  (Act  of  July  2,  1884)  Mrs.  Tonng 
would  have  had  notice  of  his  claim ;  her  property  would 
have  been  subject  to  a  lien  for  the  whole  amount  of 
work  to  be  done  under  the  sub-contract,  to  the  plumber. 

2.  As  against  judgments,  mortgages  and  deeds  of  trust,  the 

liens  of  the  sub-contractor  and  the  material  man  operate 
from  thecommenoementof  the  work  and  have  a  retro" 
active  preference  and  priority.  But  this  is  the  utmost 
extent  to  which  the  law  goes  in  giving  to  the  lien  a  re- 
lation backward. 

3.  The  builder  is  entitled,  upon  filing  his  notice,  to  a  lien  on 

the  property  for  the  whole  contract  price.  The  sub. 
contractor  upon  filing  his  notice  of  lien,  intercepts  so 
much  of  the  contract  price  as  the  builder  is  to  pay  him, 
and  to  that  extent  displaces  the  builder's  lien  or  right  of 
lien  and  becomes  lienor  in  his  place.  In  this  way  and 
to  this  extent  he  acquires  a  preference  over  the  builder. 

4.  There  is  nothing  in  the  statute  which  requires  that  a  lien 

so  acquiredby  the  sub-contractor  has  a  retroactive  prior- 
ity over  the  builder's  right  to  his  periodical  payments, 
which  matured  before  the  subcontractor's  notice  of  lieu 
was  filed. 

5.  As  against  the  owner  and  the  builder  the  law  gives  no 

backward  relation  to  the  lien  of  sub-contractor  or  ma 
terial  man,  and  there  is  nothing  in  the  statute  to  take  it 
out  of  the  general  rule  that  the  lien  should  operate  only 
from  the  giving  of  notice  on  the  record. 

In  Equity.    No.  11,667.    Decided  June  27.  1892. 
The  Chibf  Justice  and  Justices  Haqnbb,  Cox,  and  Jambs 
siUing. 

Mr.  Samuel  Maddox  for  plaintiflFs. 

Messrs.  Leon  Tobriner,  Edwards  &  Bar- 
nard and  William  F.  Mattingly  for  defend- 
ants. 

Mr.  Justice  Cox  delivered  the  opinion  of  the 
Court: 

On  the  9th  of  June,  1888,  Hanson  C.  Walter 
entered  into  a  written  contract  with  Mrs. 
Young,  the  defendant,  to  build  a  house  for  her 
and  complete  it  by  December  1,  following,  for 
the  sum  of  f6,«63.91,  to  be  paid  in  eight  install- 


ments as  the  work  progressed,  and  the  con- 
tractor was  to  forfeit  |5  for  every  day's  delay 
in  completing  the  house  beyond  the  time  agreed 
on. 

Mrs.  Young  paid  six  of  the  installments 
amounting  to  $4,900,  when,  on  the  17th  of  Deo- 
cember,  sixteen  days  after  the  house  was  to 
have  been  completed,  Walter  abandoned  the 
work,  leaving  the  hotise  unfinished  and  |1, 163. 01 
of  the  contract  price  yet  unpaid.  It  is  ad- 
mitted, by  stipulation,  that  Mrs.  Young,  after 
Walter's  abandonment  of  the  contract,  paid 
(544.60  in  order  to  complete  the  house  according 
to  contract.  This  would  leave  f620.31  of  the 
contract  price  unexpended. 

It  is  flirther  admitted  that  without  negligence 
on  her  part  she  was  unable  to  have  the  house 
completed  until  May  23,  1889. 

If  she  be  allowed  to  charge  the  |5  per  day  as 
liquidated  damages  for  the  delay,  the  balanoe 
of  the  price  would  be  more  than  absorbed. 

In  the  meantime,  on  the  17th  of  December, 
1888,  the  day  Walter  abandoned  his  contract^ 
the  complainant,  Wm.  Whelan,  filed  his  notice 
of  lien  for  the  sum  of  $492.  He  was  followed 
by  others,  the  claims  of  all  amounting  to 
$2,315.53. 

This  bill  was  filed  on  the  9th  of  March,  1889, 
for  all  the  alleged  lienors  to  enforce  the  liens 
by  a  sale.  It  was  dismissed  as  to  Whelan  and 
one  other,  Chappelear,  whose  claim  was  for 
$51.05,  and  who  has  died,  but  a  decree  rendered 
in  favor  of  the  rest  for  claims  amounting  to 
$1,772.53,  and  an  appeal  taken  by  both  sides. 

As  far  as  we  can  gather  fW)m  the  printed 
record,  Whelan's  claim  must  have  been  dis- 
missed, because  the  proof  showed  that  he  had 
been  working  for  Walter  on  various  houses, 
had  mixed  his  accounts  all  up  together  and  re- 
ceived payments  from  him  during  the  building 
of  Mrs.  Young's  house,  which  probably  ought 
to  have  been  credited  to  that  work,  but  were 
not.  There  is  one  question,  however,  common 
to  all  the  claims. 

The  broad  question  is,  whether  a  subcontrac- 
tor who  postpones  filing  his  notice  of  lien  until 
the  principal  part  of  the  contract  price  has  been 
paid,  according  to  the  terms  of  the  contract, 
can,  by  filing  his  notice,  assert  a  lien  on  the 
owner's  property  for  his  entire  claim,  although 
it  may  exceed  in  amount  what  remains  due 
under  the  contract.  This  will  depend  upon  the 
time  from  which  the  lien  is  to  attach  and 
operate. 

If  we  seek  the  meaning  of  the  existing  law 
by  the  usual  test,  i.  e.,  by  considering  the  old 
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law,  the  mischief  and  the  remedy,  what  do  we 
find? 

By  the  old  law,  as  embodied  in  section  709, 
R.  S.  D.  O.,  the  subcontractor's  remedy  was  to 
g^ve  notice  of  his  claim  to  the  owner  and  that 
he  held  said  owner  responsible,  and  he  thereby 
acquired  simply  a  formal  claim  against  the 
owner,  not  to  exceed,  l;owever,  the  amount  due 
from  him  to  his  contractor  at  the  time  of  the 
notice.  What  mischief,  under  this  law,  Con- 
gress intended  to  remedy  one  can  only  con- 
jecture. In  argument,  it  was  claimed  that  the 
mischief  was  the  possible  combination  between 
the  owner  and  the  builder  to  prevent  the  subcon- 
tractor from  receiving  anything  by  so  manipu. 
lating  accounts  that  nothing  would  appear  to 
be  due  when  the  subcontractor's  notice  should 
be  given. 

Assuming  this  to  have  been  the  mischief  con- 
templated, the  present  case  will  illustrate  the 
manner  in  which  it  is  remedied  by  the  Act  of 
July  2,  1884,  which  is  the  law  now  in  force. 
That  act  declares  (section  1)  that  "  every  build- 
ing hereafter  erected  or  repaired  by  the  owner 
or  his  agent  in  the  District  of  Columbia,  and 
the  lot  or  lots  of  ground  of  the  owner  upon 
which  the  same  is  being  erected  or  repaired, 
shall  be  subject  to  a  lien  in  favor  of  the  contrac- 
tor, subcontractor,  material  man,  journeyman 
and  laborer,  respectively,  for  the  payment  for 
work  and  materials  contracted  for  or  Aimished 
for  or  about  the  erection,  construction  or  re- 
pairing of  such  building,  and  also  for  any 
engine,  machinery  or  other  thing  placed  in  said 
building  or  connected  therewith  so  as  to  be  a 
fixture:  Provided  that  the  person  claiming  the 
lien  shall  file  the  notice  prescribed  in  the  second 
section  of  this  act :  Provided,  further,  that  the 
said  lien  shall  not  exceed  or  he  enforced  for  a 
greater  sum  than  the  amount  of  the  original 
contract  for  the  erection  or  repair  of  said  build- 
ing or  buildings,^^ 

By  the  second  section,  the  contractor  or  sub- 
contractor, etc.,  may  file  the  notice  of  lien  at 
any  time  during  the  construction  or  within  three 
months  after  the  completion  of  the  building. 
In  this  case  it  appears  that  the  contract  between 
the  defendant  and  Walter  was  dated  June  9, 
1888.  A  few  days  afterward  and  perhaps  before 
the  work  was  begun,  Whelan,  as  subcontractor, 
made  his  bid  for  the  plumbing,  according  to  the 
plans  and  specifications,  at  and  for  the  sum  of 
9492,  which  was  accepted,  and  the  work  begun 
by  him  in  the  same  month. 

Now,  if  he  had  immediately  filed  his  notice  of 
lien,  which  he  could  have  done  under  the  law, 
Mrs.  Young  would  have  had  notice  of  his  claim; 


her  property  would  have  been  subject  to  a  lien 
for  the  whole  amount  of  work  to  be  done  under 
the  subcontract ;  she  could  not  have  made  any 
arangement  with  the  builder  to  the  prejudice 
of  the  plumber,  and  the  latter  would  have  been 
perfectly  protected,  and  at  the  same  time  Mrs. 
Young,  the  owner,  would  have  known  exactly 
how  much  of  the  money  she  had  contracted  to 
pay  her  builder  ought  to  go  to  the  subcon- 
tractor, and  would  have  paid  this  money  to  the 
builder  with  her  eyes  open  and  at  her  o¥ra 
risk.  The  objects  of  the  law  would  have  been 
entirely  accomplished. 

But  the  position  taken  by  complainant  is,  in 
substance,  that  if  the  notice  of  lien  is  not  filed 
until  after  the  completion  of  the  work  or  after 
the  principal  part  of  the  contract  price  has  been 
paid  in  pursuance  of  the  contract,  still,  it  ope- 
rates retroactively,  so  as  to  give  a  lien  for  the 
whole  amount  of  the  claim,  as  from  the  begin- 
ning of  the  work,  making  the  payments  that 
have  been  made  in  the  meantime  by  the  owner 
to  his  builder,  though  in  good  faith  and  in  per- 
fect accordance  with  his  agreement,  to  be  pay- 
ments in  his  own  wrong  and  at  his  own  risk,  as 
if  they  had  been  made  with  ftiU  notice  and 
anticipation  of  the  lienor's  rights. 

Now,  this  construction  of  the  law,  while  it 
does  promote  one  of  its  objects,  viz :  the  pro-  ' 
tection  of  the  subcontractor,  in  effect,  defeats 
another,  which  is  the  protection  of  the  owner; 
because  it  would  compel  him  to  pay  more  than 
the  contract  price,  against  which  he  is  intended 
to  be  guaranteed  by  the  second  proviso  in  the 
first  section  of  the  law.  That  this  would  be  in 
contravention  of  the  law,  in  this  respect,  was 
held  in  a  somewhat  similar  case  to  the  present, 
Doughty  V.  Delvin,  1  E.  D.,  Smith's  Rep.,  636, 
where  the  court  says  :  "  The  language  is  that 
the  owner  shall  not  be  obliged  to  '  pay  for  or  on 
account  of  such  house,'  etc.,  any  greater  sum 
or  amount  than  the  price  stipulated  in  and  by 
his  contract.  Now,  if  after  the  house  is  finished 
and  paid  for  by  the  owner,  according  to  his 
contract,  and  without  any  notice  of  claim  being 
filed,  a  laborer  or  material  man  may  file  such 
notice,  have  a  lien  and  compel  a  further  pay- 
ment, the  owner  is  obliged  to  pay  for  Ids 
house,  in  consideration  of  such  lien,  a  greater 
amount  than  he  contracted  to  pay." 

Is  there  anything  in  the  law  that  requires  us 
to  hold  that  the  lien  of  the  subcontractor  or 
material  man  is  to  be  considered  as  binding  and 
operative  from  a  date  prior  to  the  filing  of  the 
notice  ?  As  a  rule,  it  may  be  safely  stated,  that 
where  rights  or  priorities  are  to  be  acquired  by 
making  notices,  conveyances  or  other  instru- 
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mente  a  matter  of  record,  they  operate  only 
from  the  date  of  the  record.  In  times  past 
there  were  examples  of  a  contrary  rule,  bat  any 
other  rale  would  now  be  considered  unjast,  if 
not  absard« 

At  common  law,  a  judgment  had  relation  back 
to  the  commencement  of  the  term  and  bound 
the  property  then  owned  by  the  defendant, 
though  he  may  have  parted  with  it  before  the 
judgment.  But  this  was  changed  by  the  Statute 
of  Frauds,  which  made  the  judgment  operate 
only  from  the  date  when  it  was  docketed. 

So,  under  our  old  recording  acts,  if  a  deed  of 
conveyance  was  recorded  within  six  months 
after  its  execution  it  had  relation  back  to  the 
date  of  execution  and  would  prevail  over  other 
deeds  executed  in  the  meanwhile;  but  this  was 
so  manifestly  unjust  and  ofifered  such  plain  op- 
portunity for  fraud  that  it  was  altered  by  Act  of 
Ck)ngress  of  later  date,  which  gives  operation 
to  such  instruments,  as  to  third  persons,  only 
from  the  date  of  their  registration. 

We  may  safely  say  that  we  ought  not  to  con- 
strue any  law  as  operating  dififerently  from  the 
general  rule  above  stated,  unless  we  are  com- 
pelled to  do  so  by  very  plain  language. 

Now,  our  statute  does  not  in  terms  declare 
that  these  liens  shall  operate  from  the  com- 
mencement of  the  work.  It  does  so,  in  effect, 
in  a  certain  class  of  cases,  by  providing  that 
these  liens  shall  be  preferred  to  all  judgments, 
mortgages,  deeds  of  trust,  liens  and  incum- 
brances attaching  subsequently  to  the  com- 
mencement of  the  work.  As  against  these,  the 
liens  do  operate  from  the  commencement  of 
the  work  and  have  a  retroactive  preference 
and  priority.  The  owner  is  forewarned  that 
these  liens  may  be  filed  at  any  time  up  to  three 
months  after  the  completion  of  the  work  and 
he  shall  not  be  allowed  to  forestall  them  by  in- 
cumbering the  property  in  the  meanwhile. 

But  this  is  the  utmost  extent  to  which  the  law 
goes,  in  giving  to  the  liena  relation  backward 
and  a  retroactive  operation.  And  all  this  is  en- 
tirely inapplicable  to  the  relations  between  the 
builder  and  his  subcontractor  or  material  men. 
As  to  any  preference  between  them  the  statute 
is  silent,  but  inferentially  we  can  determine 
how  far  such  preferences  must  exist. 

The  owner  has  undoubtedly  a  right  to  bind 
himself  to  the  builder  to  pay  the  contract  price 
in  instalments  as  the  work  progresses.  Build- 
ing operations  would  otherwise  be  impossible. 
The  builder  is  entitled,  upon  filing  his  notice, 
to  a  lien  on  the  property  for  the  whole  contract 
price.  Two  persons,  however,  cannot  have  dis- 
tinct liens  for  the  same  debt;  and  as  the  law 


also  gives  the  subcontractor  a  right  of  lien,  it 
would  seem  to  follow  that  upon  filing  his  notice 
of  Uen  he  intercepts  so  much  of  the  contract 
price  as  the  builder  is  to  pay  him,  and,  to  that 
extent,  displaces  tbe  builder's  lien,  or  right  of 
lien,  and  becomes  lienor  in  his  place.  In  this 
way  and  to  this  extent,  he  acquires  a  preference 
over  the  builder.  But  there  is  nothing  in  the 
statute  which  requires  us  to  hold  that  a  lien  so 
acquired  by  the  subcontractor  has  a  retroactive 
priority  over  the  builder's  right  to  his  period- 
ical payments  which  matured  before  notice  of 
lien  was  filed.  The  owner  is  forbidden  to  in- 
cumber the  property  to  strangers  to  the  pre- 
judice of  either  his  contractor  or  the  latter's 
subcontractors,  but  he  is  not  forbidden  to  make 
his  periodical  payments  to  his  contractor,  as  he 
has  agreed  to  do— for  otherwise  the  work  could 
not  go  on — unless  such  payments  are  arrested 
in  advance  by  the  notice  of  lien. 

As  against  the  owner  and  the  builder  the  law 
gives  no  backward  relation  to  the  lien  of  sub- 
contractor or  material  man  and  there  is  nothing 
in  the  statute  to  take  it  out  of  the  general  rule 
that  the  lien  should  operate  only  from  the  giv- 
ing of  notice  on  the  record.  And,  unless 
constrained  so  to  do  by  very  explicit  language, 
we  certainly  would  not  give  to  the  statute  an 
intei'pretation  that  would  work  such  manifest 
injustice  as  that  which  is  contended  for. 

If  the  lien  had  been  given  expressly  from  the 
date  of  filing  the  notice,  but  without  any  re- 
striction as  to  amount,  we  would  have  had  to 
consider  the  grave  question  how  for  such  an 
enactment  would  be  constitutional.  But  fortu- 
nately, as  if  to  meet  this  very  difficulty,  the 
second  proviso  forbids  the  lien  to  be  enforced 
for  a  greater  sum  than  the  original  contract. 

The  idea  was  advanced  in  argument,  with  a 
slight  show  of  authority  for  it,  that  the  con- 
tract makes  the  builder  an  agent  of  the  owner 
to  bind  his  property  by  subcontracts,  express 
or  implied. 

We  do  not  admit  the  justice  of  this  view. 
There  is  no  privity  between  the  owner  and  the 
subcontractor  and  the  rights  of  the  latter  as 
against  the  owner,  are  purely  statutory  and  do 
not  grow  out  of  any  privity  of  contract. 
Otherwise  the  owner  would  be  bound  by  every 
admission  and  declaration  of  the  contractor  in 
his  dealings  with  his  employes  and  subcontrac- 
tors and  would  be  committed  to  obligations 
which  he  could  not  anticipate,  to  persons  whom 
he  never  heard  of.  The  Court  of  Appeals  of 
Maryland  in  Treusch  &  O'Connor  v.  Shryock 
et  al.,  51  Md.,  162,  very  properly,  as  we  think, 
rejects  this  theory  of  agency. 
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Again  it  ifl  songht  to  throw  upon  the  owner 
the  borden  of  protecting  himself  by  exacting 
■eoority  firom  the  bnilder  and  by  detaining  the 
price  until  he  is  satisfled  that  all  the  sabordi- 
nate  parties  in  interest  are  paid. 

This  seems  wholly  unreasonable.  A  very 
special  and  extraordinary  privilege  is  given  to 
subcontractors  and  material  men,  of  burdening 
tlie  property  of  a  person  with  whom  they  have 
no  privity,  of  contract,  upon  the  simple  condi* 
tion  of  filing  a  notice  in  the  clerk's  office,  which 
costs  no  time  or  tronble  and  saves  the  rights  of 
all  parties.  Surely  the  burden  ought  to  be 
upon  them  of  asserting  their  statutory  rights 
so  diligently  as  to  avert  loss  to  anybody. 

The  sub<>OBtractor  necessarily  knows  that 
there  is  a  contract  and  is  put  upon  inquiry  as 
to  its  terms.  But  the  owner  is  not  informed  as 
to  the  existence  of  subcontracts  or  as  to  deal- 
ings with  material  men  and  laborers,  and  it 
would  be  imposing  a  most  onerous  duty  on  him 
to  hold  that  he  cannot  make  a  payment  to 
his  builder  without  first  canvassing  the  town 
to  ascertain  who  have  famished  materials  or 
labor  to  his  house,and  convening  them  all, to  see 
that  his  contractor  does  not  withhold  their  dues 
from  them.  This  would  be  equivalent  to  hold- 
ing that  he  is  bound  to  know  and  ascertain  at 
his  own  risk  who  all  these  parties  are  before  he 
receives  any  notice  from  them.  It  is  inconceiv- 
able that  any  legislative  body  ever  intended  to 
to  make  the  operation  of  building  so  hazar- 
dous. 

The  statutes  of  the  different  States  on  the 
subject  differ,  and  it  is,  therefore,  not  easy  to  find 
cases  strictly  analogous  to  the  present ;  but  we 
conceive  the  general  propositions  we  have  laid 
down  to  be  sustained  by  the  following  cases; 
Oarman  v.  Mclncrow,  13  N.  Y.,  72;  Doughty 
V.  Devlin,  1  E.  D.  Smith,  636;  Dore  v.  Sel- 
lers, 27  Oal.,  688;  Blythe  v.  Poultney,  31  Cal., 
283;  Henley  v.  Wadsworth,  38  OaL,  366;  Renton 
V.  Murray,  49  OaL,  186:  Spalding  v.  Thompson, 
27  Ck)nn.,  873. 

The  decree  is  therefore  reversed  as  to  the  liens 

which  were  sustained  and  affirmed  as  to  the  others. 
•^'^9^^* 

Ck>mpulsor7  Physical  Examination  in 

Divorce  and  Orimlnal  OSrses. 

Sea  1.    Divorce  Oases. 

Sec.  2.    Oriminal  Oases. 

Sec.  3.    Witness  examined. 
Sec.  1.   DrvoBGE  Oases.   In  divorce  proceed- 
ings, courts,    upon   a  proper  showing,  have 
uniformly  exercised  the  power  of  ordering  the 
examination  of  either  one  or  both  parties.    The 


cases  in  which  this  is  done  are  applications  fbr 
divorce  on  the  gound  of  impotency ;  and  the 
reason  for  the  exercise  of  the  power  is  that 
'*  nature  has  provided  no  other  means ;  and  we 
must  be  under  the  necessity  either  of  saying 
that  all  relief  is  denied,  or  of  applying  the  means 
within  our  power.  The  court  must  not  sacrifice 
J  ustioe  to  notions  of  its  own. "  The  court  which 
used  this  language  said  :  **  If  there  is  just  reason, 
either  to  suspect  the  truth  of  the  statement,  or 
to  think  the  injury  inconsiderable,  the  court 
will  hesitate  before  it  descends  to  modes  of 
proof  which  are  painfril."  Then  speaking  of 
the  age  of  the  person  to  be  examined,  the  court 
added  :  *'  The  age  is  entitled  to  just  considera- 
tion. The  injury  is  very  different  frt>m  that 
which  may  occur  in  an  earlier  period  of  life,  at 
a  time  of  life  when  the  passions  are  subdued, 
and  marriage  is  contracted  only  for  comfortable 
society.  The  exposure  also  of  the  person  at 
an  advanced  age  of  life  may  be  felt  with  greater 
abhorrence,  and  complied  with  with  much  more 
reluctance  than  in  the  case  of  a  younger  p«> 
son."  The  court  dismissed  the  petition,  for  it 
appeared  that  the  huaband  was  insincere  in  his 
statements  for  a  divorce.  Briggs  v.  Morgan,  3 
Phiku,  326;  1  Eng.  EcL,  408 ;  2  Hagg.,  Oon.,  324. 
In  an  American  case  it  was  said  by  the  court : 
''And  I  have  no  doubt  as  to  the  power  of  this 
court  to  compel  the  parties  in  such  a  suit,  to 
submit  to  a  surgical  examination,  whenever  it  is 
necessary  to  ascertain  the  facte  which  are  essen- 
tial to  the  proper  decision  of  the  cause.  But  a 
lady  will  not  be  compelled  to  submit  to  a  farther 
examination  when  it  appears  that  she  has  already 
submitted  herself  to  the  examination  of  com- 
petent surgeons,  whose  testimony  can  be  readily 
obtained.  Investigations  of  this  kind  are  always 
indelicate,  and  the  mode  of  proof  to  which  re- 
sort must  of  necessity  be  had,  must  frequently 
be  very  distressing  to  the  feelings  of  parties. 
It  would,  therefore,  in  most  cases,  be  better  that 
the  party  complaining  should  submit  to  a  dis- 
appointment, and  by  an  amicable  arrangement 
agree  to  separate,  rather  than  to  bring  the 
cause  before  a  court  for  its  decision  thereon.'^ 
An  examination  of  the  woman  defendant  by 
matrons  was  ordered.  Devanbagh  v.  Devan- 
bagh,  5  Paige,  Oh.  609 ;  28  Am.  Dec.,  442. 

In  Newell  v.  Newell,  9  Paige,  Oh.  26,  the 
court  ordered  an  examination  of  the  wife,  even 
though  she  had  been  examined  ex  parte  by  her 
own  physicians,  and  the  husband,  with  the  sanc- 
tion of  the  court,  was  allowed  to  select  the 
physicians ;  and  she  was  also  required  to  answer 
under  oath  interrogations  touching  her  alleged 
incapacity,  for  the  use  of  physiciana    She  also 
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was  permitted  to  have  present  such  physiciaDS 
as  Bhe  desired.  The  court  recommended  the 
parties  to  agree  upon  the  physicians,  and  to 
have  them  prepare  interrogatories  for  the 
woman  to  answer,  with  a  view  to  aid  the  phy- 
sicians in  living  at  a  correct  result.  If  they 
could  not  thus  agree,  the  court  said  it  would 
select  the  physicians,  and  frame  the  interroga- 
tories by  the  aid  of  medical  assistance.  As  the 
woman  lived  in  another  State  the  court  ordered 
her  temporary  alimony  to  be  withheld  until  she 
complied  with  the  order  of  the  court. 

In  Vermont  the  court  considered  that  it  had 
the  power  to  order  an  examination  on  the  ground 
that  impotency  was  a  cause  for  a  divorce,  and 
as  that  cause  could  not  ordinarily  be  proved  by 
Witnesses,  it  would  "  amount  to  an  absolute  de- 
nial of  justice,"  not  to  order  it,  **  and  that  part 
of  the  statute  making  this  a  cause  for  nullifying 
a  marriage  would  be  a  dead  letter."  "Upon 
authority  and  reason,"  the  court  continued, 
"  we  are  clearly  satisfied  that  the  power  exists 
in  the  court  to  compel  such  examination,  al- 
though the  statute  does  not  provide  for  it" 
The  court  appointed  a  commissioner  to  examine 
the  husband  under  oath  and  to  conduct  an  ex- 
amination of  his  person,  such  commissioner  to 
select  two  or  more  physicians  for  that  purpose. 
Le  Barron  v.  Le  Barron,  35  Vt.,  364. 

In  Alabama  the  power  of  the  court  to  order 
an  examination  was  not  doubted ;  but  as  the 
motion  for  it  came  after  publication  had  passed 
it  was  deemed  a  matter  of  discretion  with  the 
chancellor ;  and  the  exercise  of  that  discretion 
was  not  reversible  on  error  or  appeaL  Anony- 
mous, 35  Ala.,  226. 

In  New  Jersey  the  court  held  that  it  had  ftill 
power  to  order  an*  examination,  but  denied  it 
in  consideration  of  the  wife's  age,  she  being  in 
her  sixty-ninth  year.  Shafbo  v.  Shafto,  28  N.  J. 
Eq.,  34, 

In  Canada  the  power  to  order  an  examination 
is  exercised.  Darrow  v.  Laurent,  17  L.  Gas. 
Jnr.,  324. 

In  Ohio  the  power  to  order  an  examination 
was  denied,  2  West  Law  Jour.,  131,  but  by  a 
a  recent  decision,  elsewhere  referred  to,  no 
doubt  any  longer  exists  that  the  court  possesses 
that  i>ower.  Simmons  v.  Green,  35  Ohio  St., 
104.  When  the  defendant  refhsed  to  submit  to 
an  examination,  his  refhsal  taken  in  connection 
with  the  admissions  in  his  sworn  answer,  that 
he  had  taken  legal  opinion  on  the  validity  of 
the  marriage,  coupled  with  his  confession  of 
non-consummation,  a  divorce  was  decreed. 
Harrison  v.  Harrison,  4  Moore,  P.  0.  96,  S.  0., 
3  Onrt  Eool.,  1;  7  Eng.  Eocl.,  357.    So  the  ad- 


mission of  the  defendant  was  used  to  supplement 
the  examination  of  the  physicians.  Onmyns 
V.  Cumyns,  2  Phil.  10;  S.  C,  1  Eng.  EooL, 
165.  An  inspection  in  Aleeon  v.  Aleson,  2  Lee, 
576,  was  denied,  because  there  had  not  been  a 
triennial  cohabitation.  The  court  will  not 
order  an  examination  until  the  necessity  for  it 
is  clearly  shown.  Anonymous,  Deane  &  Sw., 
295.  The  confessions  of  the  party  charged  with 
impotency  are  always  admitted,  and  are  of  con- 
siderable weight  when  he  refhses  to  submit  to 
an  examination,  and  where  there  is  no  reascm 
to  suspect  collusion.  Pollard  v.  Wybonm,  1 
1  Hagg.  EocL,  726;  3  Eng.  EccL,  308.  Where  the 
defendant  had  never  been  examined,  and  she 
could  not  be  found,  it  being  supposed  she  was 
out  of  the  jurisdiction  of  the  court,  the  decree 
was  suspended  in  order  to  give  the  petitioner 
an  opportunity  of  being  examined  if  she  could 
thereafter  to  be  found  within  the  jurisdictdon. 
There  was  no  evidence  of  impotency.  T.  &  M. 
1  P.  &  D.,  31.  Where  a  woman  refhsed  to  sub- 
mit to  an  examination,  a  motion  for  an  attach- 
ment against  her  was  ordered  to  stand  over 
until  after  the  hearing  of  the  petition.  B.  &  L. 
1  P.  &  D.,  639.  Other  cases  showing  the  prao* 
tice  of  the  English  courts  in  these  examinations 
are  as  follows ;  D.  v.  A.,  1  Robt  EccL,  279;  H.  v. 
O.,  1  Sw.  &  Tr.,  605;  Essex  v.  Essex,  2  How.  St 
Tr.,  786,  (an  examination  of  a  woman  by  math 
rons); S.  v.  E.,  3  Sw.  &  Tr.,  240;  M.  v.  H.,  3Sw.  & 
Tr.,  517;  M.  v.  B.,  3  Sw.  &  Tr.,  550;  P.  v.  D.,  4  Sw. 
&  Tr.,  86;  L.  v.  H.,  4  Sw.  &Tr.,  116;  W.  v.  H.,  2 
Sw.  &  Tr.,  240;  Serrell  v.  Serrell,  2  Sw.  &  Tr., 
422. 

In  a  recent  Alabama  case  an  examination  of 
the  complainant  was  decreed  to  be  made  either 
by  physicians  or  by  matrons  skilled  in  such 
matters,  to  be  appointed  by  the  chancellor,  and 
proof  of  such  examination  by  the  persons  so 
appointed,  showing  that  the  defonlt  was  not 
with  her,  was  made  an  indispensable  condition 
of  relief.  If  she  refhsed  to  submit  to  the  ex- 
amination, her  bill  was  ordered  to  be  dismissed. 
The  defendant  was  also  ordered  to  submit  to 
the  examination  as  a  condition  of  his  right  to 
combat  the  right  of  the  complainant  Anony- 
mous, 89  Ala.,  291,  7  South.  Rep.,  100.  See  the 
practice  in  this  kind  of  cases  in  England,  B  v. 
L.,  16  W.  R.,  943. 

In  Michigan  the  power  of  the  court  to  enforce 
such  examinations  is  stoutly  denied,  the  court 
saying:  "It should  be  understood  that  there 
are  some  rights  which  belong  to  man  as  man 
and  to  woman  as  woman,  which  in  commu- 
nities they  can  never  forfeit  by  becoming  par- 
ties to  divorce  or  any  other  suits,  and  there 
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are  limits  to  the  indignities  to  which  parties 
to  legal  proceedings  may  be  lawfully  subjected. 
Page  V.  Page,  61  Mich.,  88. 

Sec.  2.  Criminal  Cases— In  criminal  cases 
constitntional  provisions  must  be  considered  in 
determining  whether  a  defendant  can  be  com- 
pelled to  submit  to  an  examination ;  suoh  pro- 
visions as  "  no  man  ought  to  be  compelled  to 
give  evidence  against  himself,"  or  "no  person 
in  any  criminal  prosecution  shall  be  compelled 
to  testify  against  himself,"  or  "  no  man,  in  a 
court  of  common  law,  shall  be  compelled  to 
give  evidence  criminating  himself,"  and  the 
like.  In  North  Carolina  it  was  held  that  the 
court  had  no  right  to  compel  the  defendant  in 
a  criminal  prosecution  to  exhibit  himself  to  the 
inspection  of  the  jury  for  the  purpose  of  en- 
abling them  to  determine  his  status  as  a  fVee 
negro.  State  v.  Jacobs,  5  Jones  L.  (N.  C),  259. 
But  when  the  coroner  compelled  the  accused  to 
exhibit  her  hand,  in  order  to  determine  her 
guilt  or  innocence,  evidence  of  the  condition 
of  the  hand  as  it  was  when  exhibited  was  allowed 
to  be  given  at  the  trial  of  the  accused.  State  v. 
Garrett,  71  N.  C,  86,  17  Am.  Rep.,  1.  But 
where  the  condition  of  the  accused's  leg  became 
material  as  a  matter  of  identification,  the  lower 
part  having  been  cut  ofif,  it  was  held  error  to 
compel  him  to  exhibit  it  to  the  jury.  People  v. 
Mead,  50  Mich.,  228.  Nor  can  an  accused  be 
required  to  try  on  a  shoe  to  determine  whether 
tracks  found  at  the  scene  of  the  ofifense  were 
made  by  him.  Black  well  v.  State,  67  Ga.,  76. 
Nor  to  put  his  foot  in  a  pan  of  soft  mud  in 
order  to  compare  the  impression  thus  made 
with  the  foot  tracks  found  near  the  scene  of 
the  crime.  Stokes  v.  State,  5  Baxt,  619 ;  30 
Am.  Rep.,  72.  It  is  not  error  to  require  a 
witness  to  point  out  the  accused  who  is  present 
at.  the  triaL  State  v.  Johnson,  67  N.  C,  65. 
But  an  accused  cannot  be  compelled  to  put  his 
foot  in  prints  found  near  the  scene  of  murder,  for 
the  purpose  of  identification.  Day  v.  State,  63 
Ga.,  667.  When  the  defendant  was  charged 
with  having  murdered  her  illegitimate  child  at 
birth,  it  was  held  that  the  coroner  could  not 
send  two  physicians  to  the  jail  to  examine  her, 
and  thus,  against  her  will,  forcibly  obtain  evi- 
dence of  her  guilt.  People  v.  McCoy,  46  How. 
Pr^  216.  Notwithstanding  these  cases  it  has 
been  held  that  the  officers  arresting  the  accused 
may  compel  him  to  put  his  foot  in  a  track 
found  near  the  place  of  the  crime,  and  that 
they  may  testify  as  to  the  result  of  the  compar- 
ison. State  V.  Graham,  74  N.  C,  646 ;  21  Am. 
Rep.,  493 ;  Walker  v.  State,  7  Tex.  App.,  246 ; 
32  Am.  R^p.,  595.    So  it  has  been  held  that  an 


accused  can  be  compelled  to  lay  bare  his  arm 
to  see  if  it  has  certain  marks  upon  it,  for  the 
purpose  of  identification.  State  v.  Ah  Chuey, 
14  Nov.,  79  ;  33  Am.  Rep.,  530. 

Sec.  3.  Witness  Examinbd.— On  a  criminal 
charge  of  rape,  the  prosecutrix  being  a  child  of 
seven  and  one-half  years  of  age,  the  court  held 
that  it  was  not  error  to  refuse  to  compel  an 
examination  of  the  child  by  physicians,  in 
order  to  determine  if  she  had  been  injured. 
McGufif  V.  State,  88  Ala.,  147 ;  7  South.  Rep., 
35 ;  Bamett  v.  State,  83  Ala.,  40;  3  South,  Rep., 
612. 

W.  W.  Thornton,  Indianapolis,  Ind,,  in  Cen- 
tral Law  Journal, 


Supreme  Court  of  PennsylTania. 

BAUOK  V.  SWAN. 

1.  a  married  woman,  with  the  consent  of  her  husband*  has 

the  power  to  make  a  contract  for  the  sale  of  her  real 
estate  by  an  agent,  the  agent  in  such  a  case  can  recover 
compensation  for  the  sale  in  an  action  against  the  hus- 
band and  wife. 

2.  The  Act  of  June  8,  1887,  gives  to  married  women  the 

power  to  sell  their  real  estate  with  the  same  effect  as  if 
they  were  femes  sole,  the  only  restriction  being  con- 
tained in  the  provisio  clause  of  the  section  which  re. 
quires  the  husband  to  join  in  the  deed. 
Decided  January  4,  1892. 

Appeal  of  James  M.  Swan  and  Isabella  A. 
Swan,  his  wife,  defendants,  from  the  judgment  of 
the  Court  of  Common  Pleas  No.  2,  of  Allegheny 
County,  in  an  action  of  assumpsit  brought 
by  A.  W.  E.  Bauck  to  recover  a  certain  amount 
as  compensation  for  services  rendered  to  l8a« 
bella  A.  Swan  in  selling  certain  real  estate  be- 
longing to  her. 

The  facts,  set  forth  by  Maqbe,  J.,  in  his 
charge  to  the  jury,  were  in  part  as  follows  : 

"  This  is  an  action  of  assumpsit  It  is  brought 
by  the  plaintiff  to  recover  from  Isabella  A. 
Swan,  impleaded  with  her  husband,  James  M. 
Swan,  the  sum  of  $300, with  interest  on  the  same 
from  the  19th  day  of  September,  1889,  for  ser- 
vices rendered  to  said  Isabella  A.  Swan,  by  said 
plaintiff,  in  procuring  a  purchaser  for  certain 
real  estate,  containing  sixteen  acres,  conveyed 
afterwards  to  one  Henry  Wesner  by  deed  dated 
August  1,  1889,  and  recorded  in  Deed  Book  Vol. 
657,  p.  307;  the  said  services  having  been  rend- 
ered pursuant  to  a  contract,  or  alleged  contract, 
made  with  the  said  Isabella  A.  Swan,  through 
her  husband  and  agent,  James  M.  Swan,  on  or 
about  the  18th  day  of  March,  1889.  The  plain- 
tiff says  further  that  he  advertised  the  prox>erty 
for  sale  and  obtained  an  offer  of  |2,150  for  the 
sixteen  acres  from  the  said  Henry  Wesner; 
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that  he  Bobmitted  the  proposal  to  the  said  Isa- 
bella A.  Swan  through  her  husband,  with  an 
agreement  on  his  part  in  connection  with  his 
proposal,  as  I  understand  the  testimony,  that 
he  would  accept  for  his  services  the  sum  of  $300 
instead  o/the  before  agreed  upon  compensation 
of  all  over  f  100  per  acre  obtained  for  the  sale  of 
f^om  ten  to  twenty  acres  of  the  property,  which 
proposition,  t^e  plaintiff  says,  was  accepted  and 
agreed  upon  by  the  said  Isabella  A.  Swan. 
That  the  said  Isabella  A.  Swan  delayed  carry- 
ing out  her  agreement  for  some  time,  and,  in 
the  following  August,  completed  the  sale  and 
made  a  conveyance  of  said  land  to  the  said 
Henry  Wesner,  and  reflised  to  pay  the  said 
plaintiff  for  his  services  as  by  her  contract  she 
had  agreed  to  do.  Now  he  says  the  negotia- 
tions were  conducted  with  the  husband  with 
one  exception,  when  the  plaintiff  called  on 
Mrs.  Swan,  so  he  says,  and  had  a  talk  with  her 
stating  what  had  been  done ;  I  belteve  that  is 
what  he  said;  at  which-  interview  she  acknowl- 
edged she  had  authorized  the  sale  and  agreed  to 
the  terms  of  sale  and  the  sum  of  |300  as  his  com- 
pensation for  his  services.  That  is  what  the 
plaintiff  says  was  the  result  of  the  interview  he 
had  with  Mrs.  Swan.  He  says  that  afterwards, 
or  some  time  along  there  (and  I  want  to  say 
right  here,  do  not  take  my  recollection  of  any 
facts  if  it  does  not  coincide  with  your  own  re- 
collections of  the  testimony,  because  you  have  to 
find  the  facts  firom  the  evidence,  and  I  am  only 
^  aiding  you  as  far  as  I  can),  that  afterwards  the 
husband  declined,  for  some  reason,  to  carry  out 
the  sale ;  that  is,  the  communication  of  the  de- 
clination to  carry  out  the  sale  came  through  the 
husband,  and  he  refused  to  pay  the  stipulated 
compensation  agreed  upon.  Such,  in  brief,  is 
my  recollection  of  the  testimony  of  the  plain- 
tiff ;  and,  with  one  or  two  facts  in  •  the  way  of 
corroboration,  it  is  mainly  and  almost  entirely 
dependent  upon  his  own  testimony  as  to  what 
was  tiie  contract  between  the  parties.  Now,  it 
is  not  denied  that  the  sale  to  Henry  Wesner  of 
the  sixteen  acres,  which,  as  alleged,  is  involved 
in  this  controversy,  was  made  by  Mrs.  Swan 
and  her  husband  to  Henry  Wesner,  and  the 
deed  is  in  evidence. 

**  Now,  you  have  on  behalf  of  the  defense  the 
four  witnesses  who  have  been  upon  the  stand ; 
and  the  main  witnesses  are  the  husband  and 
the  wife.  It  is  conceded  that  the  property  is 
that  of  the  wife ;  and,  in  law,  a  conveyance  of 
the  wife's  property  cannot  be  lawfully  made 
unless  joined  by  the  husband.  In  this  instance 
the  property  that  is  involved  in  the  transaction, 
the  sale  of  which  is  alleged  to  have  been  made 


by  the  plaintiff  as  the  agent  of  Mrs.  Swan  is 
the  property  of  Mrs.  Swan.  Mr.  Swan  says  in 
a  general  way  (I  am  not  giving  you  the  lan- 
guage) that  the  property  was  for  sale ;  that  he 
had  no  authority  from  his  wife  to  make  a  sale, 
and  that  he  never  did  make  any  arrangement 
with  anybody  by  which  they  were  to  act  as  an 
agent  in  the  securing  of  a  purchaser  for  the 
property.  It  was  for  sale,  or  offered,  and  any 
propositions  that  were  made  to  him  in  relation 
thereto  were  submitted  by  him  to  his  wife,  and 
that  he  brought  any  answer  that  she  had  to 
make,  but  he  was  not  acting  as  her  agent  in  any 
respect  whatever,  and  that  he  had  no  authority 
whatever  to  act  for  her  or  to  subject  her  to  the 
expense  of  a  transaction  of  that  kind,  in  em- 
ploying a  man  to  make  sale  and  to  agree  upon 
compensation.  In  the  second  place  he  said  he 
did  not  do  it ;  he  did  not  understand  that  the 
plaintiff  was  a  real  estate  agent.  He  thought 
he  was,  according  to  his  statement  at  all  events, 
a  man  that  was  wanting  to  buy  the  property 
himself.  That,  of  course,  is  a  conflict  of  testi- 
mony between  Mr.  Bauck  and  Mr.  Swan.  Mr, 
Bauck  says  he  did  understand  it.  Mr.  Swan 
says  he  did  not  understand  anything  of  the 
kind,  that  lie  was  dealing  in  that  way,  and 
denies  that  he  authorized  him  to  do  anything 
of  this  kind  and  subject  himself  or  his  wife  to 
any  expense.  That  is  what  he  says.  Now  the 
wife  says  that  she  was  not  aware  of  any  contract 
arrangements  in  connection  with  the  property 
at  al^  that  she  did  not  authorize  her  husband 
to  make  any  sales  or  burden  her  with  any  costs 
in  connection  with  it;  that  she  was  wanting  to 
sell  and  that  she  was  willing  to  sell;  that  she 
wanted  (150  per  acre,  or  something  like  that, 
cash  for  her  property;  that  she  was  willing  to 
sell,  and  that  there  were  two  other  people  that 
were  negotiating  about  the  property  at  the  time 
and  that  she  was  not  authorizing  any  one  to 
subject  her  to  any  expense  or  hunt  up  pur- 
chasers for  a  compensation  or  anything  of  that 
kind.  That  is  her  story.  She  says  she  did  not 
know  that  Mr.  Bauck,  and  Mr.  Bauck  says  he 
did  not  know  her  until  the  time  that  he  says  he 
went,  and  which,  he  says,  was  the  foot,  that  he 
did  go  there  and  give  a  detailed  statement  of 
what  occurred,  so  far  as  his  recollection  and  his 
understanding  of  it  enabled  him  to  do.  Their 
testimony  is  conflicting,  of  course,  again.  She 
says  that  she  did  not  agree  with  him  to  pay  him 
anything  at  all,  but  told  him  that  she  did  not 
authorize  anybody  to  act  for  her,  her  husband 
or  anybody  else. 

Now  this  statement  Mr.  Qualll   denies  any 
recollection  of.    Either  he  could  not  recollect  it, 
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or  It  couldn'  t  be  true,  or,  it  didn*  t  occur.  There 
is  a  difference  of  opinion  between  Mr.  Bauck 
and  the  others  as  to  what  occurred  at  Mr. 
Swan's  place  in  relation  to  what  Mr.  Swan 
said,  "striking  him  on  the  shoulder  and  saying 
•  I  have  got  that  matter  fixed  now  with  Bauck.' " 
He  said  he  did  not  recollect  anything  of  the 
Mnd,  and  if  it  did  occur  he  did  not  see  it  or 
not  hear  it.  Mrl  Bauck  says  he  was  one  of  the 
persons  that  was   present  and  he  was  there. 

That  is  only  corroborative,  of  course.  That 
don't  make  Mr.  Swan  the  agent  of  his  wife. 
The  only  thing  that  makes  Mr.  Bauck  her 
agent  is  the  interview  that  took  place  between 
themselves — I  mean  in  the  testimony  that  is 
presented ;  because  the  law  does  not  permit  it 
to  be  presumed  that  the  husband  is  agent  of  the 
wife  merely  by  establishing  the  relationship  of 
husband  and  wife  between  them.  That  is  not 
the  way  that  the  law  requires  that  the  agency 
of  the  husband  for  his  wife  for  her  own  prop- 
erty can  be  established.  It  can  be  established 
Just  the  same  as  it  would  be  between  any  other 
persons,  strangers ;  and  that,  of  course,  must  be 
shown  by  showing  what  the  practice  has  been, 
whereby  he,  either  directly  or  by  such  other 
acts  as  import  an  agency,  has  established  that 
relationship  between  the  parties." 

Mr.  Justice  Green  delivered  the  opinion  of 
the  Court: 

The  first  section  of  the  Act  of  June^3, 1887,  P. 
L.,  332,  provides,  that  "every  married  woman 
shall  have  the  right  to  acquire,  hold,  possess, 
improve,  control,  use  or  dispose  of  her  property 
real  and  personal,  in  possession  of  exceptancy, 
in  the  same  manner  as  if  she  were  a  /erne  aole^ 
without  the  intervention  of  any  trustee,  and 
with  all  the  rights  and  liabilities  incident  there- 
to, except  as  herein  provided,  as  if  she  were  not 
married."  That  this  law  gives  bo  married 
women  the  right  to  sell  their  real  estate  with 
the  same  eflfect  as  if  they  were/eme«  sole,  except 
with  the  restriction  contained  in  the  proviso 
clause  of  the  section  requiring  the  husband  to 
join  in  the  deed,  cannot  be  doubted.  The  case 
of  the  Real  Estate  Investment  Co.  v.  Roop,  132 
Pa.  St,  496,  decides  that  general  contracting 
power  was  not  given  to  married  women  by  the 
Act  of  1887,  and  therefore  she  could  not  confess 
a  judgment  for  borrowed  money.  But  that  case 
did  not  raise  any  question  as  to  the  right  of  a 
married  woman  to  dispose  of  her  land,  and 
therefore  it  is  not  applicable  to  the  question 
raised  here.  The  claim  of  the  plaintiff  is  based 
upon  a  contract  alleged  by  him  to  have  been 
made  with  the  husband  of  Mrs.  Swan  by  her 
authority,  and  ratified  by  her  after  ftiU  knowl- 


edge of  its  terms  and  conditions,  by  which  he 
was  engaged  to  sell  certain  land  for  Mrs.  Swan 
upon  certain  terms  as  to  his  •compensation. 
The  plaintiff  testified  fially  as  to  the  contract 
and  its  ratification  by  Mrs.  Swan,  and  gave  cor- 
roborating testimony  by  a  purchaser  and  others. 
Both  of  the  defendants  denied  the  making  of 
such  a  contract  and  its  ratification  by  Mrs. 
Swan,  and  this  raised  a  question  of  fact,  which 
was  very  carefully  and  patiently  submitted  to 
the  jury  by  the  learned  court  below,  and  the 
jury  found  a  verdict  for  the  plaintiff  for  the  ftill 
amount  of  his  claim.  The  verdict  accredited 
the  witnesses  for  the  plaintiff,  and  discredited 
the  witnesses  for  the  defence,  and,  as  that  is  a 
function  which  it  is  the  exclusive  province  of 
the  jury  to  administer,  the  courts  are  bound  by 
their  action.  There  was  sufficient  testimony  to 
support  the  verdict,  and  therefore  we  cannot 
sustain  the  only  assignment  of  error  that  is 
brought  before  us. 

The  question  whether  the  defendant,  Mrs. 
Swan,  as  a  married  woman,  had  the  lawfhl 
power  to  make  a  contract  for  the  sale  of  her 
real  estate  by  an  agent,  seems  to  be  included  in 
the  question,  whether  she  could  sell -her  land  at 
all.  We  are  clearly  of  the  opinion  that  she  could 
sell  her  land  of  herown  volition,and  it  seems  to  us 
she  could,  therefore,  lawfully  employ  an  agent  to 
sell  it  for  her.  Her  power  to  sell  is  as  large  as 
if  she  were  a  feme  sole,  and,  of  course,  if  she 
were  a  feme  sole,  she  would  have  the  power  to 
employ  an  agent  to  make  the  sale.  The  act  not 
only  gives  her  the  "right  to  acquire,  hold, 
possess,  improve,  control,  use  and  dispose  of 
her  property,  real  and  personal,  in  the  same 
manner  as  if  she  were  a  feme  sole,^^  but  also, 
"all  the  rights  and  liabilities  incident  tiiereto 
*  *  *  as  if  she  was  not  married."  We  cannot 
hold  that  she  has  not  the  power  to  sell  her  land 
as  if  she  were  unmarried  without  refusing  to 
enforce  the  plain  meaning  and  intent  of  the  Act 
of  1887,  and  that  we  have  neither  the  right  nor 
the  desire  to  do.  Judgment  affirmecL 


Mortgages— Strict  Foreclosure  in  New  York. 
— Where  a  mortgage  has  been  foreclosed  and 
through  mistake  or  excusable  neglect  the  holder 
of  a  junior  mortgage  was  not  made  a  party,  a 
court  of  equity,  at  the  suit  of  the  purchaser, 
may  order  such  holder  to  redeem  from  the  fore- 
closed mortgage  within  a  certain  time  or  be 
forever  debarred  from  all  equity  of  redemption 
in  the  premises,  and  this  notwithstanding  C. 
P.,  Sec.  1626,  providing  for  the  ordinary  action 
of  foreclosure. 

The  court  quotes  from  43  N.  Y.,  474,  that 
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this  would  have  been  the  practice  before  the 
passage  of  the  Oode,  and  continnes :  '^  It  is  in- 
sisted by  the  appellant  that  section  1626  has  cut 
off  the  equity  practice  as  it  existed  prior  to  the 
code." 

We  find  in  Thomas  on  Mortgages  and  in 
Willsie  on  Mortgages,  it  is  suggested  that  such 
possibly  may  be  the  effect.  Neither  of  the 
authors,  nor  does  the  appellant  in  this  case  cite 
any  authority  for  holding  that  such  is  the  effect 
of  the  section.  Notwithstanding  that  section 
we  think  the  remedy  as  it  has  heretofore  been 
used  by  the.  courts  of  equity  remains."  Moul- 
ton  V.  Oomish,  N.  Y.  Supreme  Court,  General 
Term,  Fourth  Department,  November,  1891. 
Opinion  by  HabDin,  P.  J.^The  Ckninsellor^  N, 
Y.  Feb.,  1892. 


Circuit  Court,  D.  Iowa. 


O'NEILL  V.  CHICAGO   &  N.  W.  RWY.  CO, 


Master  and  Servant— Personal  Injuries- 
Negligence. 

A  carpenter  in  a  railroad  yard  was  standing  upon  a  ladder 
which  leaned  againt  the  oar  he  was  repairing,  when  a 
locomotive  came  against  the  train,  threw  him  to  the 
ground,  and  injured  him.  The  fireman  saw  him  in 
ample  time  to  notify  the  engineer,  but  said  nothing 
until  the  locomotive  was  about  a  car- length  away,  when 
he  cried  out  "Whoa!"  Thereupon  the  engineer  re- 
versed the  engine,  and  almost  stopped ;  but,  receiving  a 
signal  to  proceed  from,  the  switchman,  who  did  not  see 
the  carpenter,  he  again  turned  on  steam.  Held,  that  on 
this  state  of  facts,  the  question  whether  it  was  the  fire- 
man's duty  to  specifically  notify  the  engineer  that  a 
man  was  in  danger  was  one  of  fact  for  the  jury. 
At  Law.    Decided  May,  1891. 

Action  by  John  M.  O'Neill  against  the  Chicago 
&  Northw<Q6tem  Railway  Company  to  recover 
damages  for  personal  injuries.  A  verdict  hav- 
ing been  returned  for  plaintiff,  the  case  was 
heard  on  motion  for  a  new  trial.  Granted. 
.  This  suit  was  brought  by  plaintiff  to  recover 
damages  on  account  of  personal  injuries,cau8ed, 
as  alleged,  by  the  negligence  of  the  servants  of 
the  defendant.  The  plaintiff  was  in  the  employ 
of  the  defendant  as  a  car  carpenter,  and  was 
directed,  in  the  course  of  such  employment,  to 
repair  a  car  which  was  standing  upon  one  of 
the  numerous  tracks  in  the  defendant's  yard  at 
Clinton,  Iowa.  He  was  directed  to  place  certain 
lamp  brackets  upon  said  car,  and  in  order  to  do 
so  it  was  necessary  for  him  to  place  a  ladder 
against  the  oar,  and  to  stand  on  the  same  while 
doing  the  work.  While  engaged  in  this  duty, 
standing  upon  the  ladder,  a  locomotive  came  in 
upon  the  track,  and  collided  with  the  line  of 
cars  ui>on  which  plaintiff  was  at  work,  with  such 


force  as  to  throw  him  to  the  ground  and  injure 
him.  The  locomotive  was  in  charge  of  an  engi- 
neer, and  waa  attended  by  a  fireman,  named 
Riggs,  and  by  a  switchman.  The  fireman, 
Riggs,  saw  plaintiff  in  his  perilous  position  in 
ample  time  to-inform  the  engineer  of  his  peril, 
but  gave  no  notice,  and  made  no  effort  to  stop 
the  engine  or  prevent  the  accident,  except  as 
shown  in  the  tenth  instruction  to  the  jury, 
hereinafber  quoted.  The  case  was  tried  before 
a  jury,  and  there  was  a  verdict  for  plaintiff. 
The  motion  for  a  new  trial  is  urged  upon  the 
ground  that  the  court  erred  in  charging  the 
jury.  The  tenth  instruction  given  to  the  jury 
is  as  follows : 

**(10)  The  evidence  tends  to  show  that  the 
fireman,  Riggs,  who  was  with  the  approaching 
engine,  could  see  plaintiff  at  work  on  the  ear, 
and  that  he  did  see  him  for  some  distance,  and 
in  ample  time  to  have  informed  the  engineer ; 
that  he  gave  no  alarm  until  the  engine  was 
within  about  one  car-length  of  the  standing 
cars,  and  that  he  then  called  out  'Wheal'  to  the 
engineer,  who  reversed  his  engine,  and  nearly 
stopped  the  train,  when  the  switchman,  who  did 
not  see  plaintiff,  signaled  the  engineer  to  move 
on,  when  he  again  put  on  steam,  and  moved 
up  against  the  standing  car,  thus  causing  the 
injury.  If  you  find  these  facts,  the  court  in- 
structs you  that  it  was  the  duty  of  the  fireman 
to  notify  the  engineer  that  there  was  a  man  on 
the  side  on  the  car  and  in  danger,  and  to  give 
such  notice  in  time  to  enable  the  engineer  to 
avoid  the  collision  ;  and  if  so  notified,  it  would 
have  been  the  duty  of  the  engineer  to  disregard 
the  signal  of  the  switchman  to  move  on.  In 
such  a  case  he  would  be  bound  to  presume  that 
the  signal  had  been  given  in  ignorance  of  the 
danger,  and  he  would  be  bound  to  act  upon  hie 
knowledge  of  the  danger,  or  upon  any  informa- 
tion he  had  received  £om  the  fireman,  or  firom 
any  other  source,  that  there  was  a  man  in 
danger." 

Mr.  Justice  McCbeary  delivered  the  opinion 
of  the  Court: 

I  am  inclined  to  the  opinion  that  the 
tenth  instruction  given  to  tne  jury  was  er- 
roneous, in  that  it  did  not  leave  it  for  the 
jury  to  say  whether,  under  the  circumstanoes, 
it  was  the  duty  of  the  fireman  (Riggs)  to 
have  i^iven  to  the  engineer  more  definite  and 
explicit  warning  concerning  the  plaintiff's  periL 
It  is  doubtftil  whether  the  circumstances  or  this 
case  bring  it  within  the  rule  that,  the  facts  being 
established,  the  court  may  determine  the  ques- 
tion of  neglificence  as  a  question  of  law.  It 
probably  belongs  to  that  other  class  in  which, 
although  the  facts  be  undisputed,  different 
minds  might  honestly  draw  different  conclu- 
sions therefrom ;  and,  if  so,  the  question  is  for 
the  jury.  As  the  verdict  is  for  less  than  |5,000, 
and  therefore  a  judgment  rendered  thereon 
could  not  be  reviewed  upon  writ  of  error  by 
the  Supreme  Court,  I  am  constrained  to  resolve 
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my  doubts  in  favor  of  a  new  trial.  The  motion 
is  sustained.  Railroad  Co.  v.  McElwee,  67  Pa. 
St  315;  Railroad  Co.  v.  Stout,  17  Wall.  659; 
Railroad  Co.  v.  Van  Steinburg,  17  Mich.  99; 
GiUespie  v.  City  of  Newburg,  54  N.  Y.  468 ;  City 
of  Rockford  v.  Hildebrand,  61  111.  155. 


THE  COURTS. 


Sapreme  Coart  of  the  District  of  Columbia 
IN  EQUITY.— New  Suite. 


June  13,  1892. 

14001.  D.  M.  Ogden  v.  Harrietta  Parke  et  al. 
Com.  sols.,  Ralston  &  Siddons. 

14002.  Robert  Waldron  v.  Frank  Hannan  et  al. 
To  enforce  mechanics'  lien.  Com.  sol.,  H.  B. 
Moulton. 

June  15. 

14003.  Jackson  (Jordon  v.  Nancy  Gordon.  For 
divorce.    Com.  sol.,  John  A.  Moss. 

14004.  Sarah  Tolliver,  alleged  lunatic.  Upon 
petition  of  Commissioners,  D.  C.  De  lunatlco 
inquirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

14005.  Elizabeth  Speadie,  alleged  lunatic. 
Upon  petition  of  Commissioners,  D.  C.  De 
lunatioo  inquirendo.  Com.  sol.,  Geo.  C.  Hazle- 
ton. 

14006.  Marie  Jenkens,  alleged  lunatic.  Upon 
petition  of  Commissioners,  D.  C.  De  lunatico 
inquirendo.    Geo.  C.  Hazleton. 

14007.  Martha  Wilson,  alleged  lunatic.  Upon 
petition  of  Commissioners,  D.  C.  De  lunatico 
inquirendo.    Com.  sol.,  Qeo.  C.  Hazleton. 

June  16. 

14008.  Alice  King  v.  Geo.  R.  Williams,  admin- 
istrator, et  al.  To  enforce  specific  lien  on  fund. 
Com.  sol.,  R.  Ross  Perry. 

14009.  Cammack  &  Decker  v.  Sarah  A.  Car- 
penter et  al.  For  specific  performance.  Com. 
sols.,  F.  H.  Mackey  and  0.  0.  Tucker. 

1^10.  J.  M.  Johnston,  administrator  d.  b.  n. 
c.  t.  a.  of  Geo.  W.  Riggs  v.  Norman  Bestor.  To 
substitute  trustee.  Com.  sol.,  Calderon  Car- 
lisle. 

June  17. 

14011.  Pearl  Lloyd  v.  Edwin  H.  Lloyd.  For 
divorce.  Com.  sol.,  C.  A.  Walter ;  Defts.  sol., 
J.  G.  Bigelow. 

June  18. 

14012.  John  H.  Walter  et  al.  v.  Sigmund 
Block  et  aL  For  specific  performance.  Com. 
sol.,  Jno.  Ridout. 

14013.  Herman  Prather,  alleged  lunatic.  Upon 
petition  of  Commissioners,  D.  C.  De  lunatico 
inquirendo.    Com.  sol.,  Qeo.  C.  Hazleton. 

14014.  Margaret  A.  Baldwin,  alleged  lunatic. 
Upon  petition  of  Commissioners,  D.  C.  De 
lunatico  inquirendo.  Com.  sol.,  Geo.  C.  Hazle- 
ton. 

June  20. 

14015.  Annie  Phipps  v.  Edwin  S.  Phipps.  For 
divorce.    Com.  sol.,  E.  B.  Hay. 

14016.  Bertha  Martin,  administratrix,  v.  Nathan 
C.  Piatt  et  al.  Creditor's  bill.  Com.  sols.,  D. 
S.  MackallandH.  W.  Garnett 

14017.  Frederick  L.  Manson  v.  C.  C.  Duncan- 
son.    For  injunction.    Com.  sol.,  C.  A.  Armes. 


June  22. 

14018.  Eli  S.  Shively,  alleged  lunatic 

14019.  Carrie  0.  At  Lee,  by  next  friend, 
Porter  F.  At  Lee  v.  W.  E.  Paine  et  aL  To 
reform  deed  and  to  remove  cloud  from  title ; 
part  of  lot  6,  Sq.  525.  Com.  sol.,  Geo.  Francis 
Williams. 

June  23. 

14020.  Maria  Isdell,  alleged  lunatic. 

14021.  Anna  Sands  v.  Ella  HeflFerman.  To 
assign  dower  and  for  receiver.  Com.  sols., 
Morris  &  Hamilton. 

14022.  Geo.  D.  Todd  v.  Cornelius  Courtney  et 
al.    Com.  sols.,  J.  J.  Johnson  and  W.  B.  Todd. 

14023.  Wm.  Selby  v.  Jacob  Tome  et  aL  To 
substitute  trustee.    Com.  sol.,  J.  C.  Heald. 

14024.  S.  W.  Lewis  et  al.  v.  W.  Moses  Smith 
et  al.  To  sell  lot  33,  Sq.  517.  Com.  sol.,  C.  H. 
Cragin. 

14025.  EsteUa  A.  Miller  v.  R.  A.  Hooe.  To 
sell  Sq.  south  of  Sq.  153.  Com.  soL  W.  H.  Den- 
nis. 

June  25. 

14026.  A.  B.  Renehan  et  ux.  v.  Frank  Rene- 
han  et  al.  To  confirm  contract  of  sale,  sublet 
26,  Sq.  134.  Com.  sols.,  I.  Williamson  and  J.  J. 
Johnson. 

14027.  Eliza  Ferry  v.  Francis  A.  Feny  et  al. 
For  partition  by  sale.    Com.  sol^  A.  B.  DuvalL 

14028.  D.  M.  Ogden  et  al.  v.  Harrietta  Parke 
et'  al.  To  remove  cloud  oflF  title.  Com.  sols., 
Ralston  &  Siddons. 

14029.  J.  H.  Bradley  v.  R.  A.  Casilear.  For 
an  accounting.  Com.  sols.,  Sheppard  &  Lav- 
ender. 

AT    LAW-New  Suits. 

June  10,  1892. 

33026.  Caroline  Boiling  et  vir.  v.  The  District 
of  Columbia,  The  Western  Union  TeL  Co.  and 
The  U.  S.  Electric  Lighting  Co.  Damages, 
125,000.  Plflfs.  attys.,  H.  W.  Garnett  and  D.  S. 
Alackall . 

33027.  Browning  &  Middleton  v.  The  District 
of  Columbia.  Damages,  |4,000.  Plffo.  attys., 
Shellabarger  &  Willson. 

33028.  John  Power,  receiver,  etc.,v.  Hernando 
D.  Money.  Mississippi  judgment,  $8,250.48. 
Plflfs.  atty.,  Phillips  &  McKenney. 

33029.  H.  L.  Crawford  v.  Jno.  G.  Bright  et  aL 
Note,  f200.  Plflfs.  attys.,  Shellabarger  &  Will- 
son. 

33030.  In  re  the  German  American  National 
Bank  of  Washington,  D.  C.  Petition  to  sell 
property. 

June  11. 

33031.  Geo.  H.  Bliss  v.  Mary  E.  Guild.  Judg- 
ment of  Justice  Strider,  |25. 

33032.  Washington  Brewery  Co.  v.  G.  H.  Boi^ 
ger.  Note,  f  134.63.  Plflfs.  attys.,  Lipscomb  & 
Woodard. 

33033.  "Tolman  Steam  Laundry"  v.  Thomas 
J.  Murray.  Account,  J136.68.  Plflfs.  atty.,  W. 
H.  Sholes. 

33034.  Mary  E.  O'Connor  et  al.  v.  The  District 
of  Columbia,  The  and  Treasurer  of  the  United 
States.  Certiorari.  Plflfs.  atty.,  T.  A.  Lam- 
bert. 

33035.  J.  A.  McGill  v.  Austin  Herr.  Note, 
1112.80.    Plflfs.  at^s.,  Carusi  &  MiUer. 
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£egal  Notkee. 


Rule  of  Court. 

Rui^  20.  •  •  ♦  *  Herec^fter  all  notices  which  relate  to 
proceedingt  in  the  Supreme  Oourt  of  the  District  of  Columbia^ 
the  pubUe€Uion  of  which  is  required  by  law  or  by  rules  of 
OouH,  or  by  any  order  of  Oourt^  shall  be  published  in  The 
Washinoton  Law  Rbportbr,  during  the  time  required  by 
lotr,  in  (iddUion  to  any  other  papers  which  may  be  f^p^cially 
ordered  or  which  may  be  selected  by  the  parties. 


£tgal  HSottcB. 


FIRSX  IKSHRXIOK. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
RotMrt  M.  Bell  ) 

vs.  J  In  Equity.    18,539. 

Elizabeth  6.  Maloneetal.   i 

John  Ridont,  the  trustee  in  this  cause,  having  reported  the 
■ale  of  the  east  half  of  lot  14  in  square  eighty-four  (M),  in  the 
city  of  Washington.  District  of  Columbia  to  Leo  Simuions 
for  tl60,  it  is  this  28th  day  of  Tune,  1892,  adjudged  and  ordered 
thai  said  sale  be  and  it  is  hereby  finally  ratified  and  con- 
firmed unless  cause  to  the  contrary  be  shown  on  or  before 
the  28th  day  of  July,  1892. 

Provided  a  copy  of  this  order  be  published  in  each  of  the 
three  issues  of  the  Washington  Law  Reporter  published 
next  after  the  date  of  this  order. 

A.  C.  BRADLEY,  Justice. 
A  true  copy.    Teat :  J.  R.  Young,  Clerk. 

By  M.  A.  Clancy,  Asst.  Clerk. 
J.  R.  Young,  Clerk.l 


(Filed  Jnne  28, 1892. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Leo  Simmons  et  al.      ) 

vs.  >  In  Equity.    13,006. 

L.  Wllber  Reid  et  al.      > 

John  Ridout,  the  trustee  in  this  cause,  having  reported 
the  sale  on  lots  five  (5)  and  twenty-two  (22)  in  square  num- 
bered ten  hundred  and  seventy-seven  (1077)  in  the  city  of 
Washington,  District  of  Columbia,  to  Leo  Simmons,  for 
laOOcash,  it  is  this  25th  day  of  June  1892.  adjudged  and 
ordered  that  said  sale  be  and  it  is  finally  ratified  unless  cause 
to  the  contrary  be  shown  on  or  before  the  25th  day  of  July 
1892. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  in  each  of  its  three  succ^sive  issues, 
published  next  after  the  date  of  this  order. 

A.  C.  BRADLEY,  Justice, 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

36  By  M.  A.  Clancy,  Asst.  Clerk. 

[Piled  June  25, 1892.    J.  R.  Young.  Clerk.] 

IN  THE  SUPREME  COURT  OP  THE  DISTRICT  OF 
COLUMBIA. 
Louis  P.  Shoeqiaker  et  al,  ) 

vs.  \  In  Equity.    11,534. 

George  A.  TIbbets  et  al.     ) 

John  Ridout,  the  trustee  in  this  cause,  having  reported 
the  sale  of  the  real  estate  described  in  the  bill,  being  part 
of  the  tract  of  land  known  as  ••  Slippery  Hill "  to  Louis  P. 
Shoemaker  for  |6,000,  cash,  it  is  this  28th  day  of  June,  1892, 
adiudged  and  ordered  that  said  sale  be  and  it  is  hereby 
ratified  and  confirmed  unless  cause  to  the  contrary  be  shown 
on  or  before  the  28th  day  of  July,  1892. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  in  each  of  the  three  issues  of  said 
paper  published  next  after  the  date  of  this  order. 

A.  C.  BRADLEY,  Justice. 
A  true  copy.    Test:  J.  R.  Young,  Clerk. 

26  By  M.  A.  Clancy,  Asst.  Clerk. 

[Piled  June  28, 1892.   J.  R.  Young,  Clerk.] 


This  is  to  Giye  Notice 

That  the  subscriber,  of  Chicago,  111.  has  obtained  fVom 
the  Supreme  Court  of  the  District  of  Columbia,  holding  a 
special  term  for  Orphans*  Court  business,  letters  testamen- 
tary on  the  personal  estate  of  ROBERT  McMURDY,  late 
of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  25th  dav  of  June 
next ;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  25th  day  of  June,  1882. 

ROBERT  N.  McMURDY. 
Care  of  CHARLES  W.  NEEDHAM. 

Washington  Loan  and  Trust  Byilding.  9th  &  F  St.,  n.  w. 
28   Charles  W.  Needham.  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
June  20th  1892. 

In  the  case  of  Lillian  L.  Dunn,  administratrix  of  CLARA 
E.  LASH,  deceased,  the  administratrix  aforesaid  has.  with 
the  approval  of  the  court,  appointed  Friday,  the  29th  day 
of  July,  A.  D.  1892.  at  11  oVlock  a.  m..  for  making  pay- 
ment and  distribution  under  the  court's  direction  ana  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  administratrix  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  m  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
26    No.  4398.    Ad,  Doc.  16.     .  B.  F.  Leighton,  Proctor. 


Tills  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colurabia* 
holding  a  special  term  for  Orphans*  Court  business,  letters 
testamentary  on  the  personal  estate  of  AMELIA  BUTLER, 
late  of  the  District  or  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  day  of  June 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  22d  day  of  June,  1892. 

CORNELIA  BROWN, 
26    Formerly  known  as  Cornelia  Burke,  1814  llth  St.,  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

June  25,  1892. 

In  the  case  of  George  C.  Ober,  executor  of  ANN  M.  NASH, 
deceased,  the  executor  aforesaid  has,  with  the  approval  of 
the  court,  appointed  Friday,  the  29th  day  of  July,  A.  D. 
1892,  at  11  o'clock  a.  m.  for  making  payment  and  distribution 
under  the  court's  direction  and  control ;  when  and  where 
all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue,  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properlv  vouched ;  otherwise  the 
executor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  jpublished  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
28    No.  4386.    Ad.  Doc.  16.  J.  T.  Cull,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  24th  day  of  June,  1892. 
Matthai  Ingram  &  Co. ) 

vs.  y  No.  32,844.    Docket,  87. 

John  Conway.        ) 

On  motion  of  the  plaintiffs,  by  Mr.  Chapin  Brown  and 
Frank  C.  Townsend,  their  attorneys,  it  is  ordered  that  the 
defendant.  JOHN  CONWAY,  cause  his  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day ;  otherwise  the  cause  will  be  proceeded 
vrith  as  in  case  of  default. 

The  object  of  this  suit  is  to  subject  to  the  satisfaction  of 
the  plaintiflfs  claim,  certain  credits  of  the  defendant  at- 
tached herein. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  &c. 

26    True  copy.    Test :  J.  R.  Young,  Clerk.  &c. 


Tliis  is  to  Giye  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  MARY  ELEANOR 
RUTH,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  June  next ; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate 

Given  under  my  hand  this  28th  day  of  June.  1892. 

AMERICAN  SECURITY  AND  TRUST  CO.. 

By  PERCY  B.  METZGER, 
26    Percy  B.  Metzger,  Proctor.  Trust  Officer. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding:  a  Special  Term  for  Orphans'  Court  Business. 

This24thof  June,  1892. 

In  re  estote  of  REBECCA  8.  GILLISS,  late  of  the  Dis- 
trict of  Columbia.    No.  5063.    Admn.  Doc.  18. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament,  and  for 
letters  testamentary  on  the  estate  of  said  Rebecca  8.  Gilliss. 
deceased,  by  James  Gilliss : 

Notice  is  hereby  gfiven  to  all  concerned  to  appear  in  this 
court  on  Friday,  July  22, 1892,  at  one  o'clock  p.  m.,  to  show 
cause,  if  any  exist,  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  and  Eveuing  8tar  once  in  each  of  three  suc- 
cessive weeks  before  said  day. 

By  the  Court:  A.  C.  BRADLEY,  Justice. 

A  true  copy.    Teste.    L.  P.  WRIGHT.  Reg.  of  Wills,  D .  C. 
26    Morris  &  Hamilton,  Proctors  for  applicant. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


J 


In  Equity.    No.  18,472. 


William  R.  Shaw 
vs. 
Thomas  M.  Catsell  et 

Upon  consideration  of  the  report  of  Andrew  A.  Lipscomb 
and  Frank  T.  Browning,  trustees  in  the  above  entitled 
cause,  that  they  have  sold  to  Thomas  J.  West  the  premises 
in  the  said  cause  involved,  to  wit;  lot  8.  44  in  square  No. 
207  and  improvements,  in  the  City  of  Washington  and  Dis- 
trict of  Columbia,  at  the  sum  of  $3500.00,  it  is,  this  28th  day 
of  June.  A.  D.  1892,  adjudged,  ordered  and  decreed  that  the 
sa1e*be  and  and  same  hereby  is  ratified  and  confirmed  un- 
less cause  to  the  contrary  be  shown  to  the  court  on  or  before 
the  28th  day  of  July  A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  (3)  successive 
weeks  prior  to  said  last  mentioned  date. 

A.  C.  BRADLEY,  Justice. 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

By  M.  A.  Clancy.  Asst.  Clerk. 

[Piled  June  28, 1892.  J.  R.  Young,  Clerk.l 
26    A.  A.  Lipscomb  and   Henry  F.  Woodard.  Solicitors  for 
complainants. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Abraham  Depue.  etal. 
John  H.  Bridwell 


et  al.       1 
et  al.      i 


No.  13,718.    Equity. 


The  trustees  herein.  Job  Barnard.  Andrew  A.  Lipscomb 
and  John  Ridout,  having  reported  sales  of  all  the  real  estate 
described  in  the  bill  in  this  cause,  for  the  aggregate  sum 
of  $26,924.  26,  it  is  this  28tb  day  of  June,  1892,  ordered,  that 
the  said  sales  be  finally  confirmed  unless  cause  to  the  con- 
trary shall  be  shown  on  or  before  the  28th  day  of  July  1892. 

Provided  a  copy  of  this  order  be  published  for  three  suc- 
cessive weeks  before  that  date  in  the  Washington   Law 

A.  C.  BRADLEY,  Justice. 
J.  R.  Young,  Clerk, 
By  M.  A.  Clancy,  Asst.  Clerk. 


Reporter. 
A  true  copy.    Test : 


SBCOKD    IKSHRXIOBI. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  21st  day  of  June,  1892. 

Minnie  A.  Haughton  ) 

vs.  y  No.  13.960.    Eq.  Docket  33. 

Reginald  Haughton.  ) 

On  motion  of  the  plaintiff,  by  Mr.  Neill  Dumont,  her 
solicitor,  it  is  ordered  that  the  defendant,  REGINALD 
HAUGHTON  cause  his  appearance  to  be  entered  herein 
on  or  before  the  first  rule-day  occurring  forty  days  after 
this  day;  otherwise  the  cause  will  be  proceeded  with  as 
in  case  of  default. 

The  object  of  this  suit  is  divorce  of  plaintiff  f^om  the  bond 
of  matrimony  with  the  defendant. 

Provided  that  a  copy  of  this  order  be  published  once  a 
week  for  three  weeks  prior  to  said  day  in  the  Evening  8tar 
and  in  the  Washington  Law  Reporter. 

By  the  Court.  A.  C.  BRADLEY,  Justice.  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

36  By  M.  A.  Clancy.  Asst.  Cle  rk. 


Ccgal  Notircs. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  20th  day  of  June,  1892. 

Henry  Wise  Garnet!  and  Samuel  P.  Bell.  Executors,  Complainants 

vs.  Hannah  M.  Bartlett  et  al..  Defendants. 

No.  18.868.    Equity  DockeC  88. 

On  motion  of  the  complainants,  by  Mr.  Hagner,  their 
solicitor,  it  is  ordered  that  the  defendants.  OBOBOB 
HOLMES,  Junior,  and  ALEXANDER  VANCE  HOLMES, 
formerly  of  Brookljrn,  N.  Y.,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  mie-day  oooorring 
forty  days  after  this  day:  otherwise  the  cause  will  be 
proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  construe  the  will  of  the  late 
Anna  M.  Cochran  Smith  and  of  the  supplemental  bill  filed 
by  leave  of  the  court,  is  to  entirely  settle  the  estate  of  said 
Anna  M.  C.  Smith— and  in  case  the  legacies  cannot  be  paid 
to  said  Alexander  Vance  Holmes  and  George  Holmes.  Junior, 
because  of  their  not  being  found,  then  that  the  same  may 
be  paid  into  court— or  to  the  said  Hannah  M.  Bartlett  as 
residuary  legatee — as  shall  seem  proper  to  the  court. 

By  the  court.  A.  C.  BRADLEY,  Justice,  Ac 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

25  By  M.  A.  Clancy,  Aast.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  16th  day  of  June,  1892. 
Rebecca  Weigmann ) 

vs.  [  No.  18,364.    Equity  Docket  82. 

John  L.  Weigmann. ) 

On  motion  of  the  plaintiff  by  Mr.  J.  J^ohnson,  her  solici- 
tor, it  is  ordered  that  the  defendant,  JOHN  L.  WEIGMANN. 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurrmg  forty  days  after  this  day :  othenHse 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vinculo 
matrimonii  for  desertion  and  abondonment  by  the  de- 
fendant. 

Provided  said  order  be  published  once  a  week  for  three 
weeks  prior  to  said  day  in  the  Washington  Law  Reporter. 

By  the  Court.  A.  C.  BRADLEY.  Justice.  Ac. 

True  copy.    Test :  J.  R.  Young,  dlerk,  Ac. 

•^    M.  A.  C  .     -   —    - 


25 


By] 


.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


Wm.  L.  Draper 
vs. 
Charles  H.  Warren 


et  al.  t 


Equity.    No.  13,616. 


The  above  entitled  cause  coming  on  to  be  heard  on 
motion  of  defendants  to  approve  the  report  of  receivers  filed 
in  this  cause  on  the  6th  day  of  June,  lfl»Z,  and  ratify  the  sale 
therein  reported,  it  is  this  18th  day  of  June,  1892.  ordered, 
adjudged  and  decreed  that  said  sale  be  and  the  same  is 
hereby  ratified  and  confirmed  unless  cause  to  the  contrary  is 
shown  on  or  before  the  18th  day  of  July,  1892. 

Provided  that  a  copy  of  this  order  be  published  in  the 
Washington  Law  Reporter  once  a  week  for  three  weeks 
prior  to  said  day. 

A.  O.  BRADLEY.  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

26  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  June  18, 1892.    J.  R.  Young,  Clerk.l 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


James  G.Craighead 
vs. 
Catherine  M.  Kennedy 


etal.) 


Equity.    No.  13,890. 


On  motion  of  the  plaintiff,  by  Ralston  &  Siddons,  his 
solictors,  and  it  appearing  that  the  following  named  defend- 
ants are  non-residents  and  that  subposnas  against  them  have 
been  returned  "not  to  be  found"  it  is  this  15th  day  of  June, 
A.  D.  1892,  ordered  that  the  defendants,  ANNIE  E.  BID- 
WELL.  JOHN  BID  WELL,  GUY  R.  KENNEDY,  JOSEPH  J. 
KENNEDY  and  CORA  W.  KENNEDY,  cause  their  appear- 
ance to  be  entered  herein  on  or  before  the  first  nue-day 
occurring  forty  (40)  days  after  this  day,  otherwise  the  cause 
will  be  proceeded  with  as  in  cause  of  default. 

The  object  of  this  suit  is  to  obtain  a  substituted  trustee  in 
place  of  Joseph  C.  G.  Kennedy,  deceased,  trustee  in  trust, 
recorded  in  Liber  1170,  folio  197  et  seq.,  of  the  District  of 
Columbia  Land  Records. 

A.  C.  BRADLEY,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

26  By  M.  A.  Clancy.  Aast.  Clerk. 

[Filed  June  15, 1892.    J.  R.  Young,  Clerk.] 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  18th  day  of  Jane.  1892. 
Lizzie  Ellsworth      ) 

vs.  ^No.  18,878.    Equity  Docket  88. 

WllltaiiiE.EIItwortli.  } 

On  motion  of  the  plttintiff  hy  W.  O.  Martin,  her  solicitor, 
it  is  ordered  that  the  defendant  cause  his  appearance  to  be 
entered  herein  on  or  before  the  first  mle>day  occurring  forty 
dare  after  this  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  defiialt. 

The  object  of  tliis  suit  is  to  dissolve  the  marital  relations 
existing  between  the  parties  hereto. 

The  ground  for  dissolution  of  said  martial  relations  is 
willAil  desertion  and  abandonment. 

By  the  Court.  A.  G.  BRADLEY,  Justice,  Ac. 

True  copy.   Test :  J.  R.  Young,  Clerk, 

26  By  L.  P.  Williams,  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  aoth  day  of  June,  1892. 
Joseph  F.  Cosrtney,  Complainant   ) 

vs.  VNo.13,467.  Eq.DocJ^o.82. 

Honora  Finn  and  others.  Defendants,  i 

On  motion  of  the  plaintiff  by  Mr.  Eugene  F.  Arnold,  his 
solicitor,  it  is  ordered  that  the  defendant,  JAMES  M. 
COUBTNEY,  cause  his  appearance  to  be  entered  herein  on 
or  before  the  first  rule-day  occurring  forty  days  after  this 
day;  otherwise  the  court  will  be  proceeded  with  as  in  case 
of  default. 

The  oMect  of  this  suit  is  the  construction  of  a  deed,  substi- 
tution of  a  trustee,  and  an  account  f>om  the  defendant, 
Honora  Finn. 

]^  Uie  Court.  A.  C.  BRADLEY,  Justice,  &c. 

True  copy.    Test:  J.  R.  Young,  Clerk. 

25  By  M.  A.  Clancy,  Asst.  Clerk. 
[FUed  June  20, 1892.    J.  R.  Young,  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
The  18th  day  of  June,  1892. 
Anna  W.  Hofner.  Complainant,  ) 

vs.  [No.  18,942.    Docket.  83. 

Gustav  Paul  Hofner,  Defendant,  i 

On  motion  of  the  plaintiff  by  Messrs.  Sheppard  A  Laven- 
der, her  solicitors,  it  is  ordered  that  the  defendant,  GUSTAV 
PAUL  HOFNER  cause  his  appearance  to  be  entered  herein 
on  or  before  the  first  rule-day  occurring  forty  days  after  this 
day :  otherwise  the  cause  will  be  proceeded  with  as  in  case 
ofde&nlt. 

The  object  of  this  suit  is  to  obtain  an  absolute  divorce  for 
wiUftd  desertion  and  abandonment  for  the  foil  and  uninter^ 
nmted  space  of  two  years  before  filing  this  bill. 

ProvidedacopyofUiis  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  each  of  three  succes- 
sive weeks  before  said  rule-day,  and  in  The  Evening  Star, 
also. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  &c. 

True  copy.    Test:  J.  R.  Young.  Clerk,  Ac. 

26  By  L.  P.  Williams,  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Mary  Ann  Sanford  et  al.,  Complainants,  ) 

Christiana  V.  N.  Callaii  et  al., Defendants. 

On  motion  of  the  plaintiffs,  by  P.  E.  Dye,  their  attorney, 
it  is  by  the  court  this  23d  d^  of  June,  1892.  ordered  that  the 
defendant  HENRY  F.  CALLAN,  cause  his  appearance  io 
be  entered  herein  on  or  before  the  first  rule-day  occurring 
fortv  days  after  this  day :  otherwise  the  cause  will  l>e  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  this  suit  is  to  have  a  trustee  appointed  in 
place  ol^icholas  Callan,  deceased,  who  was  appointed  anji 
snbstituted  by  the  court,  trustee,  in  place  of  Notley  Young, 
deceased,  (said  Young  having  been  appointed  trustee  under 
a  deed  dated  February  28, 1828.  and  found  recorded  in  Liber 
W.  B.  No.  20,  folio  480,  of  the  land  records  of  the  District  of 
Columbia),  to  make  a  conveyance  of  certain  land,  said 
Nicholas  Callan  having  made  error  in  the  description  of 
certain  lands  intended  to  have  been  conveyed  to  James  E. 
Morgan  by  deed  dated  March  22, 1850,  and  found  recorded 
in  liber  J.  A.  B.  No.  12,  folio  221  et  seq.  land  records  of  the 
District  of  Columbia. 

The  bill  asks  for  the  appointment  of  a  trustee  to  make 
correction  of  the  error  inadvertently  made  by  Callan  in  a 
deed. 

A.  C.  BRADLEY,  JusUce. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

26  By  M.  A.  Clancy,  Asst.  Clerk. 

mod  June  28, 1892:  J.  R.  Young,  Clerk. 


>  In  Equity.  No.  18,683. 

I.) 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  9th  day  of  June,  1892, 

E.  L.  Pari(or  &  Co.  ) 

vs.  {No.  32,902.    Law. 

John  Conway.     ) 

On  motion  of  the  plaintiffs,  by  Mr.  Clarence  A.  Branden- 
burg, their  attorney,  it  is  ordered  that  the  defendant.  JOHN 
CONWAY,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  davs  after  this  day : 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  to  subject  to  the  satisfiu^on  of 

E]aintiff*s  claim  certain  credits  of  the  defendant  attached 
erein. 

By  the  Court:  M.  V.  MONTGOMERY,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

25  By  H.  W.  Hodges,  Asst.  Clerk. 


This  is  to  Giro  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained trom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  PATRICE  de  JANON, 
late  of  the  District  oi  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  April, 
next;  they  may  otherwise  by  law  be  exduded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  April,  1892. 

FERDINAND  de  JANON, 
25  1519  K  Street. 

West  Steever,  Proctor. 

This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  flrom  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  special  term  for  Orphans'  Conrt  busi- 
ness, letters  of  administration  on  the  personal  estate  of 
ANNA  L.  BOICE,  late  of  the  District  of  the  Columbia,  de- 
ceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  ejchibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  June  next; 
they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  June  1892. 

WASHINGTON  LOAN  &  TRUST  CO., 

ANDREW  PARKER,  Asst.  Secy. 
25   John  B.  Lamer,  Proctor. 


This  i8  to  Giye  Notice 

That  the  subscriber  of  District  of  Columbia,  has  obtained 
ftrom  the  Supreme  Court  of  the  District  of  Columbia,  holding 
a  special  term  for  Orphans'  Court  business,  letters  of 
testamentaiy  on  the  personal  estate  of  JOHN  P.  GUY^ 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  20th  day  of  June  next: 
they  may  otherwise  by  law  be  excluded  from,  all  benefit  of 
the  said  estate 

Given  under  my  hand  tliis  20th  day  of  June,  1892.      

25  MARY  L.  GUY. 

Chas.  Bendheim,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans' Court  Business. 

June  17th,  1892. 

In  the  case  of  Orville  H.  Piatt,  administrator,  c.  t.  a.,  of 
JEDEDIAH  H.  BAXTER,  deceased,  the  administrator  c.  t.  a. 
aforesaid  has,  with  the  approval  of  the  court,  appointed 
Friday,  the  22d  day  of  July,  A.  D.  1892,  at  11  o'clock 
a.  m.  for  making  payment  and  distribution  under  the 
court's  direction  and  control ;  when  and  where  all  creditors 
and  persons  entitled  to  distributives  shares  (or  legacies)  or  a 
residue,  are  hereby  notified  to  attend  in  person  or  by  agent 
or  attorney  duly  authorised,  with  their  claims  against  the 
estate  properly  vouched :  otherwise  the  administrator  c.  t.  a. 
will  take  Uie  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  oe  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

Test:  *  '  L.  P.  WRIGHT. 

25  Register  of  Wills  for  the  District  of  Columbia. 

J.  M.  Vale,  Proctor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
This  17th  day  of  June,  1892. 

In  re  eetate  of  GEORGE  WHITEFIELD  TAYLOR,  late  of 
the  District  of  Columbia.    No.  5057.    Admn.  Doc.  18. 

Application  having  been  made  for  letters  of  a<lministra- 
tion  on  the  estate  of  said  George  Wliilefteld  Taylor,  de- 
ceased, by  Henry  D.  Cochran  : 

Notice  18  hereby  given  to  all  concerned  to  appear  in  this 
court  on  July  15th,  1892,  at  one  o'clock  p.  m.,  to  show  cause 
if  any  exist  against  the  granting  of  such  application. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  once  a  week  in  each  of  three  consecutive 
weeks  before  said  day. 

By  the  Court.  A.  C.  BRADLEY,  Justice. 

A  true  copy.    Test:    L.  P.WRIGHT,  Reg.  of  Wills,  D.C. 
25    Sam.  Maddox.  Proctor  for  applicant. 

"nTTHE  SUPREME^OURT  OF  THE  DISTRTcT  OFCOLUMBIaT 
The  15th  day  of  June,  1892. 
Thos.  W.  Smith       ) 

vs.  ^  No,  13,947.    Eq.  Docket  88. 

Arthur  E.  Randle  et  al.  } 

On  motion  of  the  plaintiff,  by  Mr.  S.  T.  Thomas,  his  solici- 
tor, it  is  ordered  that  the  defendants,  ARTHUR  E. 
RANDLE.  WILLIAM  R.  MARTIN  and  W.  E.  D.  STOKES, 
cause  their  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  enforce  a  mechanic's  lien 
a|^nst  that  part  of  a  tract  of  land  in  the  District  of  Colum- 
bia, formerly  called  "Kosciusko  Place"  bought  by  the  de- 
fendant A.  B.  Randle  fVom  J.  J.  Knox,  and  not  included,  by 
the  said  Randle,  in  his  subdivision  called  "Congress 
Heights"  for  the  payment  and  satisfaction  of  $1,200,  with 
interest  from  December  1, 1890,  besides  costs,  in  rescNect  to 
building  materials  supplied  by  the  plaintiff  to  said  Randle 
and  used  by  him  in  repairing  the  old  dwelling  on  said 
premises. 

By  the  Court.  A.  C.  BRADLEY,  Justice.  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

25  By  M.  A.  Clancy,  Asst.  Clerk. 


This  is  to  Gire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Couri  Business,  letters 
testamentaiy  on  the  personal  estate  of  BENJAMIN  F. 
WILKIN8,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  June  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  10th  dav  of  June,  1892. 
25  ANNA  W.  WILKINS. 

923  23d  St.  n.  w. 

H.  Baird  Stimpson,  Proctor. 


XHIRD    IKSHRXIOBI. 


This  is  to  GiTO  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Couri  business,  letters 
testamentary  on  the  personal  e.^tate  of  ELIZABETH 
BITNER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  3d  day  of  June  next; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  3d  day  of  June,  1892. 

ROBERT  BOYD, 
24  416  9th  St.,  n.  w. 


This  is  to  Give  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  JAMES  MA  LONE  Y, 
late  of  the  District  or  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  June  next; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  6th  day  of  June.  1892. 

L.  W.  SNOOK, 
24    J.  Carter  Marbury.  Proctor.  117  2d  St.,  n.  w. 
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This  is  to  Giye  Notice 

That  the  subscriber  of  the  District  of  Colombia,  has  ob- 
tained from  the  Supreme  Couri  of  the  District  of  Colnmbia, 
holding  a  special  term  for  Orphans'  Court  busineflB.  letters 
testamentary  on  the  personal  estate  of  JAMBS  W.  ST. 
CLAIR,  late  of  the  District  of  Columbia,  deceased. 

All  persons  Imving  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  1st  day  of  June  next; 
they  may  otherwise  by  law  be  excluded  from  aU  benefit  of 
the  said  estate. 

Given  under  my  hand  this  1st  day  of  June,  1892. 

Z.  S.  BUCKLER, 
24    B.  P.  Leighton,  Proctor.  911  O  St.,  n.  w. 

This  is  to  Giye  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Couri  of  the  District  of  Colombia, 
holding  a  special  term  for  Orphans'  Couri  business,  letters 
of  administration  on  the  personal  estate  of  STEPHEN 
CASEY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  May  next ; 
the  may  otherwise  by  law  be  excluded  from  all  benefit  of  the 
said  estate. 

Given  under  my  hand  this  28th  day  of  May,  1892. 

J.  WILLIAM  LEE, 
24  .George  E.  Johnson,  Proctor.  382  Pa.  Ave.,  n.  w. 

This  is  to  Giye  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained  from  the  Supreme  Couri  of  the  District  of  Oolomhia, 
holding  a  special  term  for  Orphans'  Couri  Business,  letters 
of  administration  on  the  personal  estate  of  MARY  BRENT 
MOSHER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8d  day  of  June  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  our  hands  this  3d  day  of  June,  1892. 

JAMES  MOSHER,  J 

ALEXANDER  MOSHER, 
24    Conway  Robinson,  Jr.,  Proctor. 1006  F  St.,  n.  w. 

this  is  to  Giye  Notice 

^That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colombia,    , 
holding  a  special  term  for  Orphans'  Couri  business,  letters 
of  administration  on  the  personal  estate  of  ANN   GOT- 
TRINGER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  Mrarned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  27th  day  of  Mav 
next:  they  may  otherwise  by  law  be  excluded  ftvm  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  May,  1892. 

ELEANOR  B.  GOODFBLLOW. 
24  1449  Corcoran  St.,  Washington,  D.  C. 


This  is  to  Give  Notice 

That  the  subscribers  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Couri  of  the  District  of  Colombia, 
holding  a  special  term  for  Orphans'  Couri  business,  letters 
testamentary  on  the  personal  estate  of  ROBERTA  J.  POTTS 
late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subscribers,  on  or  before  the  22d  day  of  April  next: 
they  may  otherwise  by  law  be  excluded  frxjm  all  benefit  of 
the  said  estate. 

Given  under  our  hands  this  22d  day  of  April.  1892. 

TATTNALL  PAULDING. 
EDW.  8.  HARLAN. 
24    Mills  Dean,  Proctor. 

ThisTs  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Couri  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of  JANE 
W.  MICHEL,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  .same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  Ist  day  of  June 
next ;  they  may  otherwise  bylaw  be  excluded  from  all  benefit 
of  the  saia  estate. 

Given  under  my  hand  this  1st  day  of  June,  1892, 

SUE  M.  TALIAFERRO. 
24    J.  Thomas  Sothoron,  Proctor.  2002 12  St.,  n.  w. 
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This  is  to  Giye  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
hoIdinK  a  special  term  for  Orphans*  Court  business,  letters 
testamentary  on  the  personal  estate  of  MARY  A.  THOMAS, 
late  of  the  District  or  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  31at  day  of  Mav 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  31st  day  of  May,  1892. 

CHARLES  H.  CRAGIN. 
JOHN  B.THOMAS. 
24    Chas.  H.  Cragin,  Proctor. 


Ihis  is  to  OiTO  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  LEWIS  JAMI- 
SON, late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  arc 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  June  next ; 
they  may  otherwise  by  law  be  excluded  nx)m  aU  benefit  of 
the  said  estate. 

Given  under  my  hand  this  8th  day  of  June.  1892. 

CATHARINE  C.  JAMISON. 
24    Frank  W.  Hackett. proctor. 2514  14  St.,  n.  w^ 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  10th  day  of  June,  1892. 
FANNIE  P.  WILLIAMS,  MARY  H,  BELL,  ROBERT 
RANSOM,  Jr..  JAMBS  J.  B.  RANSOM.  MATT  W. 
McCORKLE,  HENRY  H.  RANSOM,  GEORGE  G. 
RANSOM  AND  SEYMORE  H.  RANSOM  vs.  JOHN 
W.   PAINE. 

At  Law.  No.  82,845.  Docket  37. 
On  motion  of  the  plaintiff,  by  Mr.  Franklin  H.  Mackcy,  their 
attorney,  it  is  ordered  that  the  defendant.  JOHN  W. 
PAINE,  cause  his  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day  ;> 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  snit  is  to  recover  a  one-sixth  undivided 

interest  in  square  fiRy-three  (53)  of  the  city  of  Washington, 

District  of  Columbia. 

By  the  Court.  M.  V.  MONTGOMERY,  Justice,  &c 

True  copy.    Test:  J.  R.  Young,  Clerk,  Ac. 

24  By  R.  Willett,  Asst.  Clerk. 


[Piled  June  10.  1892.    J.  R.  Young,  Clerk.] 
IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
This  10th  day  of   June,  1892. 
Jno.  C.  Wright,  PlaintiflT.  ) 

vs.  J  Equity.    No.  13,883. 

Mary  A.  Wright,  Defendant,  3 

On  motion  of  the  plaintiff,  bv  Mr.  A.  C.  MacNulty,  his 
solicitor,  it  is  ordered  that  the  oefondant  cause  her  appear- 
ance to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  day. 

Provided  that  a  copy  of  this  order  be  published  once  a 
week  for  three  weeks  before  that  day  in  the  Washington 
Law  Reporter  and  Evening  Star.  The  object  of  this  suit  is 
a  divorce  from  the  bona  of  mamage  on  the  ground  of 
desertion. 

A.  C.  BRADLEY,  Justice. 
A  true  copy.    Test :  J.  R.  Young.  Clerk. 

24 By  M.  A.  Clancy.  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Isaac  Braxton,  Jr.,  et  al.  ) 

vs.  y  No.  12,144.    Equity  Doc.  30. 

Nathanial  Braxton  et  al.  j 

Ferdinand  Schmidt  and  Benjamin  F.  Leighton,  trustees 
in  above  entitled  cause,  having  reported  a  sale  of  the  lot  and 

firemises  therein  described,  to  wit,  the  east  one-half  ( ^., )  of 
ot  numbered  eleven  (11)  in  block  numbered  seven  (7)  of"  the 
Howard  University  subdivision  of  the  farm  of  .Tohn  A. 
Smith,  commonly  known  as  Efllngham.  unto  one  Furman 
J.  Shadd,  for  the  sum  of  fifteen  hundred  (1500)  dollars,  it  is 
this  15th  day  of  June,  A.  D.  1892,  ordered,  adjudged  and  de- 
creed, that  said  sale  be  ratified  and  confirmed,  unless  cause 
to  the  contrary  be  shown  on  or  before  the  15th  day  of  July, 
A.  D.  1892. 

Provided  a  copy  of  this  decree  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  successive  weeks 
before  that  day. 
By  the  Court.  A.  C.  BRADLEY,  Justice. 

A  true  copy.    Test :  J.  B.  Young,  Clerk. 

U  By  M.  A.  Clancy.  Asst.  Clerk. 


£egal  Notkee. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  13th  day  of  June,  A.  D.  1892. 


No.  13,963.    Equity  Docket,  33. 


Edward  Campbell 

vs. 
Abbie  M.Campbell. 

On  motion  of  the  complainant,  by  J.  J.  Wilmarth,  his 
solicitor,  it  is  ordered  that  the  defendant,  ABBIE  M.  CAMP- 
BELL, cause  her  appearance  to  be  entered  herein  on  or  be- 
fore the  first  rule-day  occurring  forty  days  after  this  day; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  for  absolute  divorce  upon  the 
grounds  of  willful  desertion  and  abandonment  for  the  un- 
interrupted period  of  more  than  two  years. 

Provided  that  a  copy  of  this  order  be  published  once  a 
week  for  three  weeks  prior  to  said  day  in  the  Washington 
Law  Reporter. 

A.  C.  BRADLEY,  JusUce. 

True  «opy.    Test :  J.  R.  Young,  Clerk,  &c. 

24  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  June  13, 1892.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


William  R.  Shaw 
vs. 
Thomas  M.Cassell 


etal.) 


Equity,  No.  13,473. 


This  cause  coming  on  to  be  heard  on  the  report  of  the  trus- 
tees filed  herein,  it  this  10th  day  of  June,  A.  D.  1892,  ordered 
that  the  sale  of  lot  fourteen  (14)  in  block  eight  (8)  in  A.  L. 
Barbour's  subdivision  of  Le  Droit  Park  in  the  District  of 
Columbia,  made  by  the  trustees  herein  and  reported  by  them 
to  this  court,  be  and  the  same  is  hereby  finally  ratified  and 
confirmed,  unless  cause  to  the  contrary  be  shown  on  or  be- 
fore the  nth  day  of  July,  1892;  and  It  is  farther  ordered  that 
the  purchasers  of  said  lot  of  ground  be  and  they  are  hereby 
allowed  to  assume  the  amount  of  the  incumbrance  due  on 
said  property,  at  the  time  of  said  sale  and  that  the  same  be 
deductea  firom  the  purchase  price  of  the  same. 

A.  C.  BRADLEY,  Asso.  Justice. 
>   True  Copy.    Test:  J.  R.  Young,  Clerk,  Ac. 

24  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  June  10. 1892.    J.  R.  Young,  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Elizabeth  A.  Cooper  et  al. ) 

vs.  [  No.  12,714.    Equity  Doc.  81. 

Norman  L,  Cooper  etal.     ) 

Charles  H.  Cragin,  the  trustee  appointed  by  decree  in 
this  cause  to  sell  certain  real  estate  therein  described  (being 
part  of  lot  13.  square  2S8)  having  reported  the  private  oflTer 
of  n.  Lloyd  Irvine  to  purchase  the  north  20  feet  2  inches 
front  by  depth  of  said  lot,  (67  feet  3  inches)  next  to  the  north 
10  inches  fVont  thereof,  for  the  sum  of  eleven  thousand  one 
hundred  and  fifty-five  (|11,155)  dollars,  it  is  by  the  court, 
this  lltb  day  of  June,  1892,  ordered  that  said  sale  be  ratified 
and  confirmed  unless  cause  to  the  contrary  be  shown  on  or 
before  the  11th  day  of  July  next. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  m  the  Washington  Law  Reporter  previous 
to  said  last  mentioned  date. 

A.  B.  HAQNER,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

24  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  June  11,  1892.    J.  R.  Young.  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Horton  C.  Ryan       1 

vs.  VNo.  13,740.    Equity. 

Gertrude  A.  Ryan  et  al.  I 

Job  Barnard,  the  trustee  herein,  having  reported  a  sale 
of  lots  numbered  thirty-five  (35)  and  thirty-six  (36)  of  R.  H. 
Ryan's  subdivision  of  original  lot  numbered  nineteen  (19) 
in  square  numbered  six  hundred  and  ninety-three  (693),  in 
Wasnington  City,  D.  C,  for  the  sum  of  twenty-nine  hundred 
and  sixty  dollars  ($2,960): 

It  is  this  9th  dav  of  June.  1892,  ordered  that  the  said  sales 
be  confirmed  unless  cause  to  the  contrary  be  shown  on  or 
before  the  9th  day  of  July,  1892. 

Provided  a  copy  of  this  order  be  published  for  three  suc- 
cessive weeks  in  the  Washington  Law  Reporter  before  the 
said  last  mentioned  date. 

A.  B.  HAONER. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

24  By  M.  A.  Clancy,  Asst.  Clerk. 
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Cegal  Noticed. 


This  is  to  eiye  Notice 

That  the  subscriber,  of  the  District  of  CJolurabia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  Business,  I'^tters 
of  administration  on  the  personal  estate  of  JAMES  M. 
RICHARDS,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  from  all 
bene  at  of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  June,  1892. 

MARGARET  G.  RICHARDS, 
24    E.  M.  Spalding.  Proctor.  984  Fla,  Ave.,  n.  w. 

This  is  to  Gire  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  Business,  letters 
testamentary  on  the  personal  estate  of  CYRUS  K.  FOSS, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  Slst  day  of  May  next; 
they  mav  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 
Given  under  our  bands  this  31st  day  of  May,  1892. 

BENJ.  F.  LEIGHTON. 
LENE  M.  FOSS. 

482  La.  Ave.,  n.  w. 


24    B.  F.  Leighton,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

June  9, 1892. 

In  the  case  of  Christina  C.  Coleman,  administratrix  of 
SARA  A.  RICHARD,  deceased,  the  administratrix  aforesaid 
has.  with  the  approval  of  the  court,  appointed  Friday,  the 
8th  day  of  July,  A.  D.  1892,  at  I  o'clock  p.  ra.,  for  making 
payment  and  distribution  under  the  court's  direction  and 
control;  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  administratrix  will  take  the  benefit 
of  the  law  against  them:  Provided,  a  copy  of  this  order  be 

Eublished  once  a  week  for  three  weeks  in  the  "Washington 
aw  Reporter"  previous  to  the  said  day.   ■ 
Test:  L.  P.  Wright, 

Register  of  Wills  for  the  District  of  Columbia. 
24     No.  4467.  J.  J.  Wilmarth,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


The  eleventh  day  of  June,  1892.  — 

Mamie  E.  Norment 
vs. 
Clarence  F.  Norment  e 


Bnt       ^ 
tetal.  i 


No.  13,889.    Equity  Docket  33. 


On  motion  of  the  plaintiff,  by  Mr.  Thomas  P.  Woodward, 
her  solicitor,  it  is  ordered  that  the  defendant,  BENJAMIN 
F.  M.  HURLEY,  cause  his  appearance  to  be  entered  herein 
on  or  before  the  first  rule-day  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  default. 

The  object  of  this  suit  is  to  declare  a  trust  as  to  the  property 
mentioned  in  the  bill  of  complaint,  for  an  account,  an  in- 
junction, and  a  receiver. 

This  notice  to  be  published  in  the  Washington  Law  Re- 
porter and  The  Evening  Star. 

By  the  Court.  A.  B.  HAGNER.  Justice,  &c. 

True  copy.    Test:  J.  R.  Young.  Clerk,  &c. 

24  By  L.  P.  Williams,  Asst.  Clerk. 

Tliis  is  to  eiye  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  GEORGIAN  A 
GK>UGH,  late  of  the  District  of  Columbia,  de-^eased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  June, 
next;  they  may  otherwise  bylaw  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  June.  1892. 

MAYHEW  PLATER. 
24    C.  M.  &  H.  S.  Matthews,  Proctors.  3106  N.stieet. 


tt%al  Notices. 


Tliis  i8  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  busineas,  letters 
testamentary  on  the  personal  estate  of  WILLIAM  KICK- 
HAM,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  da^  of  June  next; 
they  ma^  otherwise  by  law  be  excluded  m>m  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  June,  1892. 

M.  J.  ADLEB, 
24    C.  M.  &  H.  8.  Matthews,  Proctors.  3148  M  St. 

Tlii8  is  to  GiTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Golumbia, 
holding  a  special  term  for  Orphan's  Court  business,  letters 
testamentarjr  on  the  personal  estate  of  SPENCER  A.  COE, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  agamst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  June 
next:  they  may  otherwise  by  law  be  excluded  fix>m  all 
benefit  of  tne  said  estate. 

Given  under  my  hand  this  1 1th  day  of  June,  1892. 

THOMAS  I.  GARDNER, 
24  1518  S  St.,  n.  w. 


Tliis  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  fVom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business. 
letters  testamentatr  on  the  personal  estate  of  GEORGE 
THWAITES,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  llth  day  of  June, 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  llth  day  of  June,  1892. 
THE  WASHINGTON  LOAN  AND  TRUST  CO., 
24    John  B.  Lamer  Proctor.      By  Andrew  Parker,  Asst.  Sec. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business, 
This  10th  of  June,  1892. 

In  re  estate  of  MARIA  BARCROFT,  late  of  the  District 
of  Columbia,  deceased.    No.  6047.    Administration  Doc  18. 

Application  having  been  made  for  letters  of  adminiBtr»- 
tion  on  the  estate  of  said  Maria  Barcrofl.  deceased,  by  John 
G.  Lee,  one  of  the  next  «f  kin  whoprays  that  such  letters 
may  be  Issued  to  Chapiu  Brown  of  Washington.  D.  C. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  July  8, 1892,  at  one  o'clock  p.  m.,  to  show  cause 
if  any  exist  against  the  granting  of  such  application, 
tion. 

A  copy  of  this  order  shall  be  published  in  the  Washingtdn 
Law  Reporter,  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court:  A.  C.  BRADLEY,  Justice. 

A  true  copy.  Teste :  L.  P.  WRIGHT,  Reg.  of  Wills,  D,  C. 
24  Chapin  Brown,  Proctor  for  applicant 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
This  10th  of  June,  1892. 

In  re  estate  of  JOHN  A.  RICKETTS,  late  of  the  District  of 
Columbia.    No.  5048.    Administration  Doc.  18. 

Application  having  been  made  for  letters  of  administra- 
tion on  the  estate  of  said  John  A.  Ricketts,  deceased,  by 
Emeline  Ricketts,  the  widow,  who  pravs  that  such  letten 
may  be  granted  to  James  H.  Fowler,  of  Washington,  D.  C. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday  July  8th,  1892,  at  one  o'clock  p.  m.,  to  show 
cause  if  any  exist  against  the  granting  of  such  application. 

A  copy  of  this  order  shall  be  published  in  the  Washingrton 
Law  Reporter  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court :  A.  C.  BRADLEY,  Justice. 

A  true  copy,  Teste :  L.  P.  WRIGHT,  Reg.  of  Wilte.  D.  C. 
24  J.  Thos.  Sothoron,  Proctor  for  applicant. 
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Tee  Law  Bbpob^be  Oompaht  of  WASHnrovoH  Orrr. 

(Inoorporatbd  1886.) 

PuBUOATiON  Ofpios.  No.  608  B  St&bbt  n.  w. 

EmA0TUB  Tbatohbr,  Bditob. 

All  oommnnioatioiis  intended  for  the  Editor  shoold  be 

nddrened  simply  to  the  Bditor  of  Turn  Law  Bbpobtbb. 


Subsoription,  |3.00. 


Single  copies,  10  ote. 


WASHiNGTOir,  D.  a, 


JULY  7.  1892 


Supreme  Court  of  the  United  States. 

ARTEMXJ8  ROBERTS,  Plaii^iff  in  Ebbob, 

V. 

WALTER  P.  LEWIS. 

1.  Sinoe  1872,  when  OongroM  aeilmllated  the  mlee  of  plead- 
ing, praeUee,  and  fbrma  and  modes  of  procedure  ii^  ao- 
tionsatlaw  in  thecoortsof  theUnitediBtates  to  thoM  pre- 
Tailing  in  the  courts  of  the  sereral  states,  all  derenses 
are  open  to  a  defendant  in  the  Oironit  Ooort  of  the 
United  States,  nnder  any  form  of  plea,  answer  or  d^ 
morrer  which  wonld  have  been  open* to  him  under  like 
pleading  in  the  courts  of  the  State  within  which  the  Cir- 
cuit Court  is  held. 

S.  Under  the  Nebraska  Code  of  Civil  Procedure,  the  answer 
takes  the  place  of  all  pleas  at  common  law.  whether 
general  <»  q;»ecial,  hkabatement  or  to  the  m^ts;  and 
a  positive  denial  in  the  answer  of  "each  and  every  alle- 
gation in  the  petition,"  puts  m  issue  eveiy  material 
allegation  therein,  as  fhlly  as  if  i^  had  been  speoiflcally 
and  separately  denied. 

a.  The  neosssary  consequence  is  that  the  allegation  of  the 
dtiaenship  of  the  parties,  being  a  material  allegation 
properly  made  in  the  petition,  was  put  in  issue  by  the 
answer.  |pd,  Uke  other  affirmative  and  material  allega- 
tions made  by  the  plaintiff  and  denied  by  the  defendant, 
must  be  proved  by  the  plaintiff. 

Decided  April  25, 1882. 

In  Ebbob  to  the  Oircait  Ooort  of  the  United 
States  for  the  District  of  Nebraska. 

In  this  action  broaght  June  11, 1887,  by  Lewis 
against  Roberts  in  the  Oircnit  Oonrt  of  the 
of  the  United  States  for  the  District  of  Nebraska, 
the  petition  was  as  follows : 

"  Oomes  now  the  said  plaintiff  and  shows  and 
represents  onto  this  honorable  conrt  that  he  is 
a  resident  of  the  city  of  Milwankee  in  the  State 
of  Wisconsin,  and  a  citizen  of  the  said  State  of 
Wisconsin,  and  that  the  defendant  is  a  resi- 
dent of  the  dty  of  Lincoln  in  the  State  of  Neb- 
raska, and  a  citizen  of  the  said  State  of  Nebraska, 
BXkd  that  the  matters  and  things  herein  in 
controversy  exceed  the  snm  and  value  of  two 
thoosand  dollars,  exclnsive  of  interest  and 
costs. 


*<2d.  The  plaintiff  ftirther  complains  of  the 
defendant,  for  that  plaintiff  has  a  legal  estate  in 
and  is  entitled  to  the  immediate  possession  of 
the  following  described  property,  to  wit ;  lots 
number  one,  two,  three,  fonr,  five  and  six,  all  in 
block  number  forty-one,  in  Dawson's  addition  to 
South  Lincoln,  in  Lancaster  Oonnty,  Nebraska, 
and  that  said  defendant  has  ever  sinoe  the  11th 
day  of  April,  1887,  unlawfhUy  kept  and  still 
keeps  the  plaintiff  out  of  possession  thereof. 

"Wherefore  the  plaintiff  prays  that  he  may 
have  judgment  for  the  delivery  of  the  possession 
of  said  premises  to  him,  and  for  the  costs  of 
this  action." 

The  defendant  filed  the  following  amended 
answer : 

"  1.  The  above  named  defendant,  for  an  am- 
ended answer  to  the  plaintifb  petition,  says  that 
for  more  than  ten  years  prior  to  the  commence- 
ment of  this  action  he  had  been  and  still  is  in 
the  open,  adverse  possession  of  the  premises  in 
controversy. 

'^2.  Defendant,  ftirther  answering,  denies 
each  and  evey  allegation  in  said  petition  con- 
tained." 

The  parties  stipulated  in  writing  that  the 
value  of  the  premises  in  controversy  exceeded 
16000 ;  and  the  case  was  tried  by  a  Jury,  who  by 
direction  of  the  court,  returned  a  special  verdict 
finding  the  following  facts : 

Jacob  Dawson  died  seized  in  fee  of  the  prem- 
ises, leaving  a  widow  and  five  chidren ;  and  by 
his  last  will,  dated  May  10,  1869,  .and  duly  ad- 
mitted to  probate  in  Lancaster  Oonnty,  Ne- 
braska, made  the  following  devise  and  bequest : 
"  To  my  beloved  wife,  Editha  J.  Dawson,  I  give 
and  bequeath  all  my  estate,  real  and  personal, 
of  which  I  may  die  seized,  the  same  to  be  and 
remain  hers,  with  fhll  power,  rights  and  author- 
ity to  dispose  of  the  same  as  to  her  shall  seem 
meet  and  proper  so  long  as  she  shall  remain  my 
widow,  upon  the  express  condition,  however, 
that  if  she  should  marry  again,  then  it  is  my 
will  that  all  of  the  estate  herein  bequeathed,  or 
whatever  may  remain,  shall  go  to  my  surviving 
children,  share  and  share  alike."  On  December 
14, 1879,  Editha  J.  Dawson  married  Henry  M, 
Pickering.  The  premises  were  conveyed  on 
March  16, 1870,  by  warranty  deed  by  Editha  J. 
Dawson,  to  one  England,  and  by  him  on 
December  16,  1871,  to  the  defendant,  who  has 
ever  since  been  in  the  peaceftd  occupation  and 
control  of  the  same.  The  premises  were  con- 
veyed on  September  16, 1879,  by  warranty  deed 
by  Jacob  Dawson's  children  to  Wheeler  and 
Burr,  by  them  on  April  27, 1880,  to  Ezekiel  Qiles, 
and  by  him  in  May,  1887,  to  the  plahitiff. 
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The  Jury  found  that,  if  the  court  should  be  of 
opinion  that  under  the  will  Editha  J.  Dawson 
took  only  an  estate  determinable  upon  her 
marriage,  then  the  plainti£f  at  the  commence- 
ment of  the  action  was  seized  in  fee  of  the 
premises,  and  entitled  to  the  immediate  posses- 
sion thereof,  and  should  recover  of  the  defend- 
ant nominal  damages ;  but  if  the  court  should 
be  of  opinion  that  under  the  will  Editha  J. 
Dawson  took  an  estate  absolutely  in  fee,  then 
they  found  for  the  defendant. 

llie  Circuit  Court  gave  judgment  Tor  the 
plainti£f  upon  the  special  verdict ;  and  the 
defendant  sued  out  this  writ  of  error. 

Mr.  Justice  Gray,  after  stating  the  case  as 
,  above,  delivered  the  opinion  of  the  Court : 

The  principal  question  argued  in  this  case  is 
upon  the  true  construction  of  the  devise  of 
Jacob  Dawson  to  his  wife,  in  view  of  the  con- 
flicting decisions  of  this  court  and  of  the  Su- 
preme Court  of  Nebraska.  Giles  v.  Little,  104 
U.  S.,  291 ;  Little  v.  Giles,  26  Nebraska,  313. 
See  also  LitUev.  Giles,  118  U.  S.,  596;  Giles  v. 
Little,  134  U.  S.,  645. 

But  a  preliminary  question  to  be  decided  is 
whether  the  Circuit  Court  of  the  United  States 
appears  upon  this  record  to  have  had  any  juris- 
diction of  the  case. 

The  petition  or  declaration  alleges  in  due 
form  that  the  plaintiff  is  a  citizen  of  the  State 
of  Wisconsin,  and  the  defendant  is  a  citizen  of 
the  State  of  Nebraska ;  and  ftirther  alleges  that 
the  plaintiff  Ijas  a  legal  estate  in  and  is  entitled 
to  the  immediate  possession  of  certain  lots  in 
Lancaster  County  in  the  State  of  Nebraska, 
and  the  defendant  has  kept  and  still  keeps  the 
plaintiff  out  of  possession  thereof;  wherefore 
the  plaintiff  prays  for  judgment  for  delivery  of 
possession  of  the  premises  to  him.  The  answer 
sets  up  two  defenses:  1st.  Open  and  adverse 
possession  ot  the  premises  by  the  defendant  for 
ten  years :  2d.  A  general  denial  of  each  and 
every  allegation  in  the  petition.  The  special 
verdict  finds  facts  bearing  on  the  merits  of  the 
case,  but  nothing  as  to  the  citizenship  of  the 
parties. 

Whenever  the  jurisdiction  of  the  Circuit 
Court  of  the  United  States  depends  upon  the 
citizenship  of  the  parties,  it  has  been  held  Arom 
the  beginning  that  the  requisite  citizenship 
should  be  alleged  by  the  plaintiff,  and  must 
appear  of  record ;  and  that  when  it  does  not  so 
appear,  this  court,  on  writ  of  error,  must 
reverse  the  judgment,  for  want  of  jurisdiction 
in  tiie  Circuit  Court.  Brown  v.  Keene,  8  Pet., 
112;  Continental  Ins.  Co.  v.  Rhoads,  119  U.  S., 
237. 


Doubtless,  so  long  as  the  rules  of  pleading  in 
the  courts  of  the  United  States  remained  as  at 
common  law,  the  requisite  citizenship  of  the 
parties,  if  duly  alleged  or  apparent  in  the  dec- 
laration, could  not  be  denied  by  the  defendant^ 
except  by  plea  in  abatement,  and  was  admitted 
by  pleading  to  the  merits  of  the  action.  Shep- 
pard  V.  Graves,  14  How.,  505. 

But  since  1872,  when  Congress  assimilated  the 
rules  of  pleading,  practice,  and  forms  and 
modes  of  procedure  in  actions  at  law  in  the 
courts  of  the  United  States  to  those  prevailing 
in  the  courts  of  the  seveM  States,  all  defenses 
are  open  to  a  defendant  in  the  Circuit  Court  of 
the  United  States,  under  any  form  of  plea, 
answer  or  demurrer,  which  would  have  been 
open  to  him  under  like  pleading  in  the  courts 
of  the  State  within  which  the  Circuit  Court  is 
held.  Act  of  June  1,  1872,  Ch.  256  Sec.,  5 ;  17 
Stat.,  197;  Rev.  Stat.  Sec.,  914;  Chemung 
Canal  Bank  v.  Lowery,  93  U.  S.,  72 ;  Glenn  v. 
Sumner,  132  U.  S.,  152;  Central  Transportation 
Ca  V.  Pullman's  Car  Co.,  139  U.  S.,  24, 39,  40. 

Bf  the  Nebraska  Code  of  Civil  Procedure, 
Sec,  62,  every  civil  action  is  commenced  by 
petition ;  and  by  Sec.  92,  the  petition  must 
contain  *'the  name  of  the  court  and  county  in 
which  the  action  is  brought,  and  the  names  of 
the  parties,  plaintiff  and  defendant,"  *'  a  state- 
ment of  the  facts  constituting  the  cause  of 
action,"  and  "  a  demand  oMhe  relief  to  which 
the  party  supposes  himself  entitled."  By  Sec 
94,  the  defendant  may  demur  to  the  petition  for 
certain  matters  appearing  on  its  face,  among 
which  are  *'that  the  court  has  no  jurisdiction  of 
the  person  of  the  defendant,  or  the  subject  of 
the  action,"  and  "that  the  petition  does  not 
state  foots  sufficient  to  constitute  a  cause  of 
action;"  and  by  Sec  95,  the  demurrer  must 
specify  the  grounds  of  objection,  or  else  be 
regarded  as  limited  to  the  latter  ground  only. 
By  Sec.  96,  *'  when  any  of  the  defects-  enumer- 
ated in  Sec.  94  do  not  appear  upon  the  face  of 
the  petition,  the  objection  may  be  taken  by 
answer;  and  in  every  case,  by  Sec  99,  the 
answer  must  contain  '*a  general  or  specific 
denial  of  each  material  allegation  of  the  peti- 
tion controverted  by  the  defendant,"  and  "  a 
statement  of  any  new  matter  constituting  a 
defense." 

Under  this  code,  as  under  the  code  of  New 
York,  upon  which  it  was  modeled,  the  answer 
takes  the  place  of  all  pleas  at  common  law, 
whether  general  or  special,  in  abatement  or  to 
the  merits  ;  and  a  positive  denial  in  the  answer 
of  '*  each  and  every  allegation  in  the  petition  *' 
puts  in  issue  every  material  allegation  thexehi 
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as  ftilly  as  if  it  had  been  speoifioally  and  sepa- 
rately denied.  Sweet  v.  Tattle,  14  N.  Y.,  465  i 
Gardner  v.  Clark,  21  N.  Y.,  300 ;  Donovan  v. 
Fowler,  17  Nebraska,  24?;  Hassett  v.  Curtis, 
20  Nebraska,  162 ;  Maxwell's  Practice  (4th  Ed.), 
127, 128 ;  Bliss  on  Code  Pleading  (2d  Ed.),  Sec. 
345.  And  by  the  express  terms  of  Sees.  94,  96, 
above  cited,  an  objection  that  the  court  has  no 
Jurisdiction,  either  of  the  person  of  the  defend- 
ant, or  of  the  subject  of  the  action,  may  be 
taken  by  demurrer,  if  it  appears  on  the  £ace  of 
the  petition,  and  by  answer  if  it  does  not  so 
appear. 

The  necessary  consequence  is  that  the  allega- 
tion of  the  citizenship  of  the  parties,  being  a 
material  allegation  properly  made  in  the  peti- 
tion, was  put  in  issue  by  the  answer,  and,  like 
other  affirmative  and  material  allegations  made 
by  the  plaintiff  and  denied  by  the  defendant, 
must  be  proved  by  the  plaintiff.  The  record 
showing  no  proof  or  finding  upon  this  essential 
point,  on  which  the  jurisdiction  of  the  Circuit 
Court  depended,  the  judgment  must  be  re- 
versed, with  costs,  for  want  of  jurisdiction  in 
the  Circuit  Court,  and  the  case  remanded  to 
that  court,  which  may,  in  its  discretion,  either 
dismiss  the  action  for  want  of  jurisdiction,  or 
set  aside  the  verdict  and  permit  the  plaintiff  to 
offer  evidence  of  the  citizenship  of  the  parties. 
Continental  Ins.  Co.  v.  Rhoads,  119  U.  S.  237. 

Judgment  reversed,  and  case  remanded  to  the 
Circuit  Court  for  fhrther  poceedings  in  accord- 
ance with  the  (pinion  of  this  court. 


Court  of  Appeals  of  Maryland. 

COVINGTON  D.  BARNTTZ,  Adme.,  Etc., 

V. 

PATRICK  REDDINGTON. 
Decided  June  8, 1892. 

Argued  before  all  except  Chief  Justice  Alvey. 

Appeal  from  the  Orphans'  Court  of  Balti- 
more City. 

Mr.  Justice  iBvmo  delivered  the  opinion  of 
the  Court : 

The  appellant,  as  administrator  of  Noah  Bnt^ 
ler  and  Qeorge  Butler,  by  virtue  of  an  order  of 
the  Orphans'  Court  of  Baltimore  City,  offered 
for  sale  the  interests  of  his  two  intestates  in  cer- 
tain property  described  as  leasehold  property, 
subject  to  the  payment  of  one  cent  ground  rent 
if  demanded.  The  interest  of  each  of  his  dece- 
dents was  described  as  one-third  interest  each, 
as  tenants  in  common  in  a  certain  lot  of  ground 
on  Harford  avenue  and  Hoffman  street,  Bal- 
timore, which  is  described  by  course  and  dis- 


tance. The  sale  was  reported  to  the  court  as 
having  been  ma^e  to  one  Patrick  Reddington 
for  $633.33}  cents  for  each  interest. 

The  purchaser  excepted  in  writing  to  the  rati- 
fication of  the  sale,  assigning  several  reasons  for 
his  objections ;  but  upon  only  one  has  he  relied 
in  this  court,  the  others  being  abandoned.  The 
reason  pressed  is,  that  the  ^'  property  was  sold 
subject  to  the  yearly  rent  of  one  cent,  whereas 
said  property  is  subject  to  other  and  greater 
current  rents."  This  exception  was  sustained 
by  the  Orphan's  Court,  and  the  sale  was  set 
aside.  From  that  decision  this  appeal  was  taken. 

Much  of  the  record  evidence  which  was  before 
the  Orphans'  Court  and  upon  which  their  decis- 
ion was  based  is  not  to  be  found  in  the  record 
sent  to  us ;  and  but  for  the  admission  and  con- 
cessions of  fact  found  in  the  brieft  of  counsel  we 
would  be  wholly  unable  to  review  the  action 
of  the  court,  and  would  be  compelled  simply 
to  affirm  for  want  of  sufficient  information  to 
satisfy  us  that  there  was  error.  From  what  is 
to  be  found  in  the  record  supplemented  by  the 
admission  of  counsel,  we  think  it  reasonably 
clear  that  the  sale  ought  to  have  been  disap- 
proved and  set  aside,  as  was  done  by  the  Or- 
phans' Court.  It  is  admitted,  that  Edward 
Hanson,  being  the  owner  of  the  fee,  leased  the 
property  of  which  the  lot  sold  by  the  appellant 
is  a  part  to  one  Simon  Guinn,  in  1793,  for  ninety- 
nine  years,  renewable  forever,  reserving  a  yearly 
rent  of  two  pounds  and  fourteen  shillings.  In 
the  same  year  Guinn  sublet  to  William  Price  the 
lot  now  in  question. 

On  both  sides  it  is  conceded  that  by  mesne 
conveyances  the  title  of  Wm.  Price  finally  be- 
came vested  in  the  appellant's  intestates,  and 
their  sister,  Elenora  Aikens,  whose  interest  the 
appellant  as  her  attorney  sold  at  the  same  time 
that  he  sold  the  interests  of  his  intestates,  in 
order  that  the  purchaser  might  acquire  the  title 
to  the  whole  property,  which  it  was  claimed  was 
held,  as  undivided  property,  in  equal  shares,  by 
Noah  and  George  Butler  and  Elenora  Aikens. 

When  the  conveyance  was  made  by  Guinn  to 
Price  there  was  a  reservation  of  one  pound  and 
four  shillings  annual  rent,  and  no  more.  It  is 
admitted  that  none  of  the  conveyances  of  this 
lot  mentioned  any  rent  resting  upon  it  or  issu- 
ing out  of  it  except  the  one  pound  four  shillings 
which  was  reserved  in  the  conveyance  from 
Guinn  to  Price  in  1793.  As  there  is  not  only  no 
evidence  of  any  other  rent  except  this  one  pound 
four  shillings  reserved  in  Guinn's  deed  to  Price, 
but  there  is  some  proof  that  for  more  than  fifty 
years  no  other  rent  has  been  exacted,  it  is  rea- 
sonable to  conclude,  as  the  Chancellor  did  in 
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Speed  v.  Smith,  4  Md.  Oh.,  281  (Brantley's  edi- 
tion) that  this  lot  was  not  liable  fbr  any  other 
rent ;  and  that  there  had  been  an  apportionment 
of  the  rent  resting  upon  the  original  lot^  and 
that  this  lot^  which  was  only  about  one-flfth  of 
the  original  lot,  was  allotted  to  pay  a  large  share 
of  the  original  rent ;  that  which  was  put  upon 
it  being  nearly  one-half  of  the  whole  original 
rent 

To  this  extent  therefore  we  disagree  with  the 
Orphans'  Oonrt ;  although  that  will  make  np 
difference  in  the  result.  We  do  not  think,  under 
the  fiuits,  that  this  lot  was  subject  to  any  greater 
rent  than  that  it  was  sold  subject  to.  For  an- 
other reason  we  think  the  Orphans'  Oourt  was 
right  in  their  determination  of  the  case. 

Both  sides  admit  that  in  1804  Leynch  con- 
veyed this  lot  to  McAlister.  As  Leynch  had  only 
a  leasehold  interest  to  sell,  we  may  suppose  and 
presume  he  did  not  attempt  to  convey  a  larger 
estate  than  he  actually  owned.  That  convey- 
ance is  not  in  the  record,  but  the  admission  of 
parties  through  their  counsel,  upon  which  thus 
Ikr  we  have  proceeded,  does  not  give  Leynch  or 
claim  for  him  a  larger  estate  than  a  leasehold. 
That  estate  he  conveyed  to  McAlister ;  and  in 
1856  McAlister  conveyed  it  to  Ann  Butler, 
mother  of  the  appellant's  intestate  and  Mrs. 
Aikens.  This  deed  of  McAlister  to  Ann  Butler" 
is  in  the  record,  and  on  its  fkoe  it  is  a  conveyance 
in  fee. 

That  deed  was  not  recorded  within  six 
months,  which  the  Act  of  1856,  Oh.  154,  required 
to  be  done  to  give  it  validity.  It  was  nearly 
seven  months  before  it  was  recorded,  and  under 
the  provisions  of  the  Act  of  1856  that  deed 
could  not  operate,  even  between  the  parties,  as 
a  title  paper.  But  by  the  Act  of  1860,  Oh.  183, 
which  became  section  19  of  article  21  of  the 
Oode  of  1860,  and  is  now  section  19  of  article  21 
of  the  Oode  of  1888,  the  non-record  of  the  deed 
within  six  months  was  cured,  subject  to  the 
rights  of  cerain  creditors  and  purchasers  with- 
out notice,  which  qualification,  for  obvious 
reasons,  does  not  affect  this  case.  Brydon  v. 
Oampbell,  40  Md.,  331.  Had  appellant's  intes- 
tates and  Mrs.  Aikens  stood  on  that  deed  of 
McAlister  to  their  mother  and  continued  to 
claim  a  fee  under  it,  having  color  of  title  to 
back  them  up,  they  might,  after  the  lapse  of 
twenty  years,  have  acquired  an  unimpeachable 
title  by  adverse  possession;  but  they  did  not  do 
so.  Distrusting  their  title,  and  perhaps  suppos- 
ing it  void  (though  we  are  not  informed  why), 
they  repudiated  that  title  before  it  had  ripened 
into  a  title  by  adverse  possession,  and  procured 
a  deed  to  them  and  Mrs.  Aikens  from  McAlister, 


their  mother's  grantor,  in  1875,  for  the  same 
property,  in  which  it  was  described  as  leaae- 
hold  property. 

Inasmuch  as  McAlister  had  conveyed  to  Ann 
Butler  all  the  title  he  had,  of  whatever  sort 
that  was,  she  took  discharged  of  the  rent  of  one 
pound  four  shillings. 

Having  by  his  deed  to  Ann  Sutler  devested 
himself  of  all  his  interest  in  the  property, 
McAlister's  deed  to  appellant^s  intestates  and 
Elenora  Aikens  was  inoperative  to  give  any- 
thing to  them.  His  deed  to  Ann  Butler,  which 
when  first  recorded,  did  not  operate  as  a  title 
paper  because  it  was  not  recorded  within  six 
months,  became  inoperative  by  virtue  of  the 
curing  Act  of  1860,  Oh.  133. 

The  appellant's  intestates,  and  Elenora 
Aikens,  therefore,  were  entitled  to  claim  such 
title  only  as  their  mother  did  really  get  from 
McAlister  by  her  deed  of  1856. 

We  know  of  no  other  title  which  McAlister 
had  except  that  which  he  acquired  from  Leyiich, 
which  was  only  a  leasehold  estate;  therefore 
Ann  Butler,  by  her  deed  from  McAlister,  took 
no  other  or  greater  estate  than  the  grantor  had, 
and  that  being  leasehold  her  children  oould 
only  claim  by  distribution  of  her  estate  made 
by  an  executor  or  administrator.  As  no  admin- 
istration on  her  estate  has  taken  place  it  would 
seem  that  appellant's  administration  sale  of 
that  property  was  premature.  The  sale  was 
properly  set  aside  and  the  purchaser  properly 
released. 

The  order  appealed  from  will  therefore  be 
afitoned.    Order  affirmed. 

In  the  county  court  at  Toronto  may  be  seen 
a  venerable  tar,  who  has  found  a  haven  in  these 
legal  precincts  as  a  sudordinate  officer,  after 
having  been  tossed  on  the  ocean  for  many  a 
year  in  "Her  Majesty's"  service.  Not  long 
ago.  when  the  hour  for  adjourning  a  sitting  of 
the  court  had  arrived,  the  crier  was  absent,  and 
the  judg^  turning  to  the  quondam  mariner, 
said :  "  Oaptain,  adjourn  the  court"  Trained 
to  prompt  obedience,  the  "captain"  shouted  in 
stentorian  tones,  "  Oh  yes  I  oh  yes!  oh— yes— ." 
But  of  the  mystic  formula  no  more  came  to  his 
command.  Not  to  be  foiled  in  the  discharge  of 
duty,  he  proceeded  in  his  own  fashion.  "Ladies 
and  gentlemen,  you  may  consider  this  here 
court  adjourned.  Olew  up  your  sails  and  heave 
the  anchor.  You  must  all  be  here  at  ten  o'clock 
Monday  morning.  We  will  then  weigh  anchor 
and  make  saiL  God  save  the  QueenI "  Aston- 
ished silence  held  all  present  for  a  moment,  and 
then  gave  way  to  a  peal  of  laughter,  in  which 
even  "  the  court "  was  compellM  to  Join* 
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Circuit  Court,  E.  D.  Louisiana. 


OOPP  V.  LOUISVILLE  &  N.  RWY,  00. 


1.  LiKiTATXOMS—AppUMtion  of  state  SUtnies.    Under  Bev. 

St.  tJ.  S.  i  721,  when  Coogrees  creates  a  new  right  of 
action,  without  providing  any  limitation  thereto,  the 
State  Statutes  of  Limitations  apply,  and  are  binding 
npon  the  United  States  courts. 

2.  Samb— Interstate   commerce— Suit    for    discrimination. 

The  right  of  action  created  by  the  Interstate  Commerce 
Act,  (24  St.  p.  880,  sees.  8,  9.)  in  favor  of  the  party  against 
whom  discrimination  is  made  in  the  charges  for  the 
transporation  of  merchandise,  comes  within  Rev.  Civil 
Code,  Art.  8686,  providing  a  limitation  of  one  year  to 
actions  for  dai^ages  resulting  ttom  quati  offenses. 
Decided  April  21, 1892. 

At  Law.  Action  by  Mr.  Frank  T.  Copp 
against  the  Louisyille  &  Nashville  Railway 
Oompany  to  recover  an  amount  paid  for  fireight 
in  excess  of  that  paid  by  others  for  similar  ser- 
vice.   New  trial  granted. 

B.  R.  FoBMAN,  for  plaintiff. 

Baynb  &  Denbqbe,  for  plaintiff. 

Mr.  Justice  Billings  delivered  the  opinion 
of  the  Oourt: 

The  plaintiff  has  brought  a  suit  under  the  Act 
of  Oongress  known  as  the  ''Interstate  Oom- 
merce  Act,"  (24  St.  U.  S.  p.  380,  Sees.  8,  9,)  to 
recover  the  amount  of  ftreight  paid  by  him  to 
the  defendant  in  excess  of  that  paid  to  it  by 
others  for  similar  service.  An  exception  was 
filed  by  the  defendant  interposing  the  plea  of 
the  limitation  or  prescription  in  force  under  the 
statute  of  the  State  of  Louisiana.  The  statute 
relied  upon  is  Rev.  Oivil  Oode,  Art.  3536,  which 
provides  that  '*the  following  actions  are  also 
prescribed  by  one  year.  That  for  injurious 
words,  whether  verbal  or  written,  and  that 
for  damages  caused  by  animals,  or  resulting 
from  offenses  or  gucui  offenses."  It  is  claimed 
by  the  defendant  this  is  an  action  for  a  gtuisi 
offense,  and  it  is  controlled  by  the  State  statute. 
Oode  Prac.  Art.  28,  declares  that  ''personal 
actions  are  grounded  on  four  causes:  Oontracts, 
quasi  contracts,  offenses,  qwisi  offenses;"  and 
article  82  further  defines  personal  actions  aris- 
ing from  quaM  offenses  to  be  when  the  ground 
of  action  is  the  injury  done  to  another  by  one 
of  those  faults  which  are  not  considered  as  real 
crimes  or  offenses.  It  has  not  been  questioned, 
and  I  think  cannot  be  questioned,  that  the  fault 
complained  of  by  the  plaintiff  is  included  with- 
in the  definition  of  ^^quoH  offenses." 

The  question  is  whether  this  State  Statute  of 
Limitations  applies  to  this  action.  The  action 
arises  from  a  law  of  Oongress  against  discrimi- 
nation in  the  charges  for  the  transportation  of 
merchandise.    Where  there  has  been  disorim' 


ination,  Oongress  has  created  a  right  of  ac- 
tion in  favor  of  the  party  against  whom  it  has 
been  made  for  the  excess  of  the  charge  collected 
from  him,  as  compared  with  that  collected  from 
others.  It  is  to  be  observed  that  in  the  act  of 
Oongress  there  is  no  limitation  as  to  time,  and 
that^  unless  the  State  statute  applies,  there  is 
no  limitation.  On  the  other  hand,  the  action 
is  authorized  in  discrimination,  with  or  without 
damage ;  and  to  that  extent  it  is  a  statute  in  the 
nature  of  a  statutory  provision  for  an  action  to 
protect  the  interests  of  the  public,  i.  a.,  to 
secure  a  uniform  rate  of  charge  for  the  trans- 
portation of  merchandise  by  common  carriers, 
and  giving  an  action  even  in  case  the  party 
discriminated  against  had  paid  no  more  than 
the  value  of  the  service  of  transportation. 
Nevertheless  it  is  a  purely  oivil  action,  and,  by 
denomination  or  definition,  is  within  the  mean- 
ing of  the  State  statute  of  limitations.  The 
question  is  whether  section  721  of  the  United 
States  Revised  Statutes,  being  a  portion  of  sec- 
tion 34  of  the  Judiciary  Act  of  September  24, 
1789,  includes  the  limitation  or  prescription  for 
actions  known  as  ^^quasfP^  offenses  contained  in 
the  Louisiana  statute.  In  Angell  on  Limita- 
tions, Sec.  24,  the  rule  is  laid  down  as  follows: 
"Under  the  34th  section  of  the  Judiciary  Act 
of  1789,  the  acts  of  limitations  of  tibe  several 
States,  where  no  special  provision  has  been 
made  by  Oongress,  form  a  rule  of  decision  in 
the  courts  of  the  United  States ;  and  the  same 
effect  is  given  to  them  as  is  given  them  in  the 
state  courts." 

This  passage  from  Angell  is  adopted  by  the 
Supreme  Oourt  as  a  correct  statement  of  the 
law  in  Hanger  v.  Abbott,  6  Wall.,  at  page  637. 
In  Townsend  v.  Jemison,  9  How.,  414,  the 
Supreme  Oourt  quote  approvingly  that  in  the 
courts  of  the  United  States  the  law  of  the 
former  governs,  and  say  that  "  Statutes  of  lim- 
itation, unless  the  plaintiff  can  bring  himself 
within  their  exceptions,  appertain  ad  tempu9  et 
modum  a^tionia  inatituendte  and  not  ad  valorem 
contractti«."  In  Mclver  v.  Ragan,  2  Wheat.,  25. 
at  page  29,  Ohief  Justice  Marshal  says :  "Jt 
would  be  going  far  to  add  to  these  exceptions;" 
i.  e.,  those  exceptions  made  by  the  legislature. 
In  McOluny  v.  Silliman,  3  Pet,  270,  where  the 
Act  of  Oongress  made  it  the  duty  of  the  regis- 
ters of  the  land  office  to  enter,  upon  applica- 
tion, certain  lands,  and  the  action  was  brought 
against  a  reg^ter  for  not  having  entered  lands 
upon  the  proper  application  of  the  plaintiff— 
the  action  being  an  action  upon  the  case,  and 
the  statute  of  Ohio  (the  suit  was  brought  in  the 
United  States  Oircuit  Oourt  in  the  District  of 
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Ohio)  limited  to  six  years  all  actions  upon  the 
case—the  Supreme  Court  held  that  the  plea 
setting  up  the  State  Statute  of  Limitations  was 
a  good  plea.  In  that  case  one  of  the  errors 
assigned  was— 

**  That  no  Statute  of  Limitations  of  the  State 
of  Ohio,  then  in  force,  is  pleadable  in  an  action 
upon  the  case  brought  by  a  citizen  of  one  State 
against  a  citizen  of  another,  in  the  Circuit  Court 
of  the  United  States,  for  malfeasance  or  non- 
feasance in  office  in  a  ministerial  officer  of  the 
General  Government,  and  especially  when  the 
plaintiff's  rights  accrued  to  him  under  a  law  of 
Congress." 

In  reply  to  this  objection,  the  court,  at  page 
271,  say: 

"  Where  the  statute  is  not  restricted  to  par- 
ticular causes  of  action,  but  provides  that 
the  action,  by  its  technical  denomination,  shall 
be  barred,  if  not  brought  within  a  limited  time, 
every  cause  for  which  the  action  may  be  prose- 
cuted is  within  the  statute." 

In  Boss  V.  Duval,  13  Pet,  45,  the  Supreme 
Court  apply  the  statute  of  limitations  of  the 
of  the  State  of  Virginia  to  judgments  rendered 
in  the  United  States  circuit  courts.  At  page  60 
the  court  say: 

''If  this,  then,  be  a  limitation  law  it  is  a  rule  of 
property;  and,  under  the  thirty-fourth  section 
of  the  Judiciary  Act,  is  a  rule  of  decision  for  the 
courts  of  the  United  States." 

In  Michigan  Ins.  Bank  v.  Eldred,  130  U.  S., 
693,  9  Sup.  Ct  Rep.,  690,  it  is  reiterated,  as  the 
result  of  all  the  decisions  of  the  Supreme  Court, 
that  the  Statutes  of  Limitations  were  laws  of 
the  several  States,  and  under  the  thirty-fourth 
section  of  the  Act  of  1789,  in  the  absence  of 
special  provision  by  Congress,  were  binding  up- 
on the  courts  of  the  United  States,  as  they 
would  be  upon  the  courts  of  the  State  in  which 
the  United  States  courts  sit.  In  this  case  the 
Supreme  Court  of  this  State  has  held  that  the 
United  States  Circuit  Courts  had  exclusive  jur- 
isdiction over  the  actions  arising  under  the  Act 
of  Congress  under  which  this  action  is  brought 
But  I  do  not  see  that  the  exclusive  jurisdictionr 
of  the  United  States  courts  affects  the  question 
presented  here ;  for,  if  the  statute  would  con- 
trol the  matter  in  the  State  courts  in  case  they 
had  jurisdiction,  the  statute  is  nevertheless  the 
rule  of  decision.  The  binding  force  of  the 
State  Statute  of  Limitations  upon  the  United 
States  courts  in  cases  where  they  have  jurisdic- 
tion comes  from  section  34  of  the  Judiciary 
Act,  and  the  statute  made  a  rule  of  decision,  in 
cases  to  which  it  applies,  equally  whether  the 
State  courts  also  have  Jurisdiction  or  not.     The 


statute  becomes  a  rule  of  property  in  the  United 
States  courts,  if  it  would  include  a  similar 
action  in  the  State  court.  My  conclusion  is 
that  the  Statute  of  Limitations  of  the  State 
applies  to  this  case. 

The  motion  for  a  new  trial  will  therefore  be 
granted, 

Thb  recent  case  of  Regina  v.  Ring,  61 L.  J.  R., 
M.  C,  116,  established  the  important  point  that 
if  a  man  tries  to  pick  a  pocket,  he  may  be  convic- 
ted of  an  attempt  to  steal  without  proof  that  there 
was  anything  in  the  pocket.  The  contrary  had 
been  held  in  Regina  v.  Collins,  33  Law  J.  Rep., 
M.  C,  177,  decided  as  long  ago  as  1864,  but  that 
decision  was  virtually  overruled  in  R^na  v. 
Brown,  69  Law  J.  Rep.,  M.  C,  47.  There  seems, 
however,  to  have  been  a  misapprehension  in 
some  quarters  as  to  the  effect  of  the  last  named 
case,  and  accordingly  in  Regina  v.  Ring  a  case 
raising  the  point  was  stated  for  the  considera- 
tion of  the  Court  for  Crown  Cases  Reserved. 
The  can  be  little  doubt  that  the  decision  of  that 
court  is  in  accordance  with  the  true  principles 
of  justice.  Where  a  person  tries  to  pick  the 
pocket  of  another,  it  is  obvious  that  the  felon- 
ious intention  exists  whether  there  is  anything 
in  the  pocket  or  not ;  and  it  is  certainly  a  start- 
ling proposition  that  a  man's  guilt  or  innocence 
should  depend  upon  whether  the  pocket  is 
empty  or  not— a  purely  accidental  circumstance. 
Under  the  law  as  laid  down  in  Regina  v.  Col- 
lins it  was  necessarily  impossible  to  establish 
the  guilt  of  a  prisoner  charged  with  attempting 
to  pick  a  pocket  unless  the  person  whose  pocket 
was  attempted  could  be  secured  as  a  witness, 
which  frequently  could  not  be  done,  owing  to 
the  circumstances  under  which  this  class  of  of- 
fense usually  takes  place,  and  many  guilty 
persons  consequently  escaped  punishment. 
— Law  Journal,  London. 

Mixed  juries  are  now  in  use  in  New  Zealand. 
This  is  comparatively  a  new  colony,  but  it  has 
prospered  wonderfully,  and  has  a  population  of 
over  six  hundred  and  fifty  thousand  whites. 
Although  the  native  population  of  one  hundred 
thousand,  fifty  years  ago  has  decreased  to  forty 
thousand,  the  Maori  element  is  now  taking  a 
&r  higher  place  than  the  Indian  in  Canada. 
The  Maoris  have  four  members  of  their  own 
race  in  each  of  the  two  Houses  of  Parliament^ 
and  it  is  said  that  they  occupy  more  than  their 
fair  share  of  the  debates,  as  they  are  orators 
born.  Maori  magistrates  sit  on  the  bench  with 
the  European  judees  to  determine  questions  of 
native  title,  and  Maoris  charged  witn  crime  are 
tried  by  a  semi-Maori  Jury.— -Can.  Legal  Neum. 
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Snprene  Court  of  the  District  of  Columbia, 
In  Geneeal  Tebm. 

biohaeds  et  al.,  west  et  al,, 

CLARK  ET  AL. 

V. 

BOBERT  WALDRON,  CHARLES  MED- 
FORD,  SAMUEL  ROSS,  AND  JOHN 
MILLER. 
Under  the  sUtate  reUting  to  meohanics*  liens  the  lien 
bolder  takes,  suliiject  to  all  deeds  of  trust  that  attach  to 
the  premises  i»rior  to  the  commencement  of  the  work 
upon  the  buildings^whether  the  deed  of  trust  is  given  to 
secure  a  note  for  advances  entirely  in  money,  or  in 
materials,  or  partly  in  money  and  partly  in  materials. 
The  Cbibf  Jvstiob  and  Justices  James  and  BftADLsr 
sitting. 
In  Equity.    Nos.  11.086,  11,176,  11,287.    Oonsolidated. 
Decided  June  18, 1892. 

Measn.  A.  B.  Williams,  W.  J.  Newton  and 
John  RmouT  for  complainants, 

Messrs.  Shbppbrd  &  Lavendbb,  R.  Ross 
Pbbbt  and  A.  B.  Duvall  for  defendants. 

Mr.  Jostioe  Bbadlet  delivered  the  opinion 
of  the  Court : 

These  several  causes,  consolidated  by  con- 
sult decree  were  heard  together,  and  were 
brought  here  by  appeal  from  the  final  decree 
settling  and  acyusting  the  rights  of  the  several 
respective  parties.  The  suits  were  instituted 
by  the  complainants  to  enforce  mechanics' 
liens  against  the  land  and  improvements  de- 
scribed in  the  proceedings.  Other  mechanics' 
lien  claimants  were  admitted  as  co-complainants 
upon  petition.  The  land  was  sold  under  a  de- 
cree passed  with  the  consent  of  all  parties.  A 
certain  portion  of  the  proceeds  of  sale  were 
brought  into  court  pursuant  to  the  decree,  to 
await  the  ultimate  result  of  the  suits  and  the 
balance  was  distributed. 

By  an  agreed  statement  of  facts  filed  and 
used  as  the  evidence  in  the  consolidated  causes 
and  by  the  matters  admitted  in  the  pleadings 
it  appears  that)  prior  to  the  28th  day  of  Febru 
ary,  1887,  the  title  to  the  land  described  in  the 
proceedings  was  in  the  Howard  University,  that 
defendant  Ross  owned  a  valuable  leasehold 
interest  in  it)  and  that  on  that  day  defendant 
Waldron  contracted  to  purchase  the  land  from 
Roes  for  |7,211,  and  Ross  agreed  to  make  ad- 
vances for  building  purposes  to  the  amount  of 
10,713.92.  Ross  conveyed  his  leasehold  interest 
to  Waldron,  caused  a  deed  of  the  land  to 
be  made  to  Waldron  direct  from  the  Howard 
University,  and  Waldron  executed  his  promis- 
sory note  payable  to  the  order  of  Ross  for 
118,1926^  payable  one  year  after  date,  with  inter- 


est at  six  per  centum  per  annum,  payable  quar- 
terly. The  deed  and  deed  of  trust  were  Imme- 
diately recorded.  The  times  and  amoimts  of 
the  advances  were  fixed  by  a  written  agreement 
of  the  same  date  which  provided  also  for  the 
release  of  certain  of  the  lots  embraced  in  tfae 
deed  of  trust  prior  to  i>ayment  in  frdl  of  ttie 
note,  upon  specified  terms  of  payment. 

The  advances  under  this  agreement  were  to 
be  made  in  cash.  The  agreement  was  not  re- 
corded. 

After  the  title  was  acquired  by  Waldron, 
Ross  agreed  to  ma^e  ftirther  advances  of  flOO 
on  each  lot  to  the  amount  of  |2,200,  and  Wal- 
dron, on  March  2, 1887,  executed  another  deed 
of  trust  of  the  land  to  secure  his  promissory 
note  for  that  amount  payable  one  year  after 
date  with  interest  This  trust  was  immediately 
recorded,  but  nothing  appeared  of  record  to  in- 
dicate that  the  note  secured  represented  ad- 
vances to  be  made.  Both  of  these  deeds  of 
trust  were  recorded  before  the  commencement 
of  the  construction  of  the  buildings  subquently 
erected,  with  reference  to  which  the  mechanics^ 
liens  were  filed,  and  are  sought  to  be  enforced 
by  these  suits. 

Some  time  later,  and  after  the  buildings  were 
in  course  of  erection,  Ross  agreed  to  make  a 
ftirther  advance  of  |900  to  complete  the  houses. 
This  was  secured  by  a  promissory  note,  and  a 
deed  of  trust  of  one  of  the  sub-lots.  Tlie  me- 
chanics' liens  were  released  as  to  this  lot,  and 
there  is  now  no  controverseyover  the  distri- 
bution of  the  portion  of  the  ftind  realised  firom 
its  sale. 

It  is  not  claimed  that  the  complainants  had  any 
actual  knowledge  of  the  deeds  of  trust  put  upon 
the  property  before  the  beginning  of  the  work 
upon  the  buildings,  and  they  were  ignorant  of 
the  fact  that  the  promissory  notes  given,  to  any 
extent  represented  advances  to  be  made, 
or  that  there  was  any  agreement  to  make 
advances. 

Ross,  in  good  faith,  under  his  contract  with 
Waldron,  advanced  the  whole  amount  covered 
by  the  several  notes,  and  exceeded  the  amount 
by  more  l^n  |100.  Tl^  amount  of  the  advance 
agreed  to  be  made  was  $9,813.92.  Of  this  sum 
|7,260  was  advanced  in  cash,  and  the  balance  in 
material,  agreed  to  be  and  actually  accepted  by 
Waldron  as  cash. 

All  of  these  advances  of  cash,  or  material,  were 
made  upon  the  several  lots  under  the  agree- 
ment before  any  of  the  notices  of  lien  were  filed 
against  the  lot^  respectively  chargeable  thereby. 
On  Nov.  14, 1887,  before  maturity,  the  notes 
for  |13,924w92  and  |2,200  were  indorsed  and  deiiv- 
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eved  for  ftiU  value,  bona  flde,  without  notioe  of 
maj  equities  affeoting  the  security  to  the  defend- 
ant John  Miller. 

The  decree  of  the  special  term  gave  priority 
of  lien  to  the  two  trusts  for  fl8,926,  and  (2,200, 
respectively,  awarding  satisfaction  thereof  out 
of  the  proceeds  of  sale  upon  the  terms  specified 
in  the  agreement  between  Boss  and  Waldron 
r^ating  to  releases  under  the  first  trust,  and 
as  to  the  92,200  note  by  charging  each  lot  with 
the  sum  of  |100  and  interest  ftt>m  the  date  of 
the  note. 

From  this  decree  the  complainants  and  Ross 
appealed.  The  latter,  however,  has  made  no 
I>oint  against  the  decree  at  the  hearing  or  in  his 
briei;  and  it  is  assumed  that  he  is  satisfied  with 
the  decree  and  has  abandoned  his  appeal. 

The  complainants  claim  that  the  decree  is 
erroneous  because  it  gives  priority  to  advances 
made  under  a  contract  that  had  no  considertion 
to  support  it,  and  because  a  portion  of  the  ad- 
vances made  were  not  in  cash  but  in  materials. 
The  claim  of  want  of  consideration  is  based  upon 
ttie  assertion  that  the  advance  were  at  the  op- 
tion of  Boss,  and  that  he  was  not  bound  to  make 
theuL  The  flEU)t  is,  however,  that  the  promis- 
sory notes  representing  the  advances  agreed 
upon  were  made,  and  the  deeds  of  trust  to 
secure  their  payment  were  executed,  and  both 
notes  and  deeds  were  delivered  to  Boss.  We 
are  of  opinion  that  the  consideration  to  support 
the  contract  to  make  the  advances  was  ample. 

The  complainants  concede  that  a  mortgage 
may  be  given  to  secure  future  advances,  and 
that  such  mortgage  will  be  valid  if  the  mortga- 
gee is  under  a  legal  obligation,  to  make  the 
advances.  This  has  been  settled  in  this  Juris- 
disction  certainly  since  the  decision  of  Shirras 
V.  Craig,  7  Oranch,  34.  It  is  sufOicient  if  the 
mortgage  or  deed  of  trust  upon  its  face  pur^ 
I>orts  to  secure  the  payment  of  a  spedfled 
amount,  and  the  actual  agreement,  or  the  fact 
that  it  is  given  to  secure  advances  to  be  made 
in  the  ftiture,  need  not  be  expressed  in  it.  In 
the  case  just  cited,  Marshall,  Oh.  J.,  remarks : 
'*It  is  true  that  the  real  transaction  does  not 
appear  on  the  face  of  the^ortgage.  The  deed 
purports  to  secure  a  debt  of  £30,000  sterling  due 
to  all  the  mortgagees.  It  was  really  intended 
to  secure  different  sums,  due  at  the  time  to 
particular  mortgagees,  advances  afterwards  to 
to  be  made,  and  liabilities  to  be  incurred  to 
an  uncertain  amount"  »  «  »  After 
remarking  that  such  a  transaction  must  sustain 
a  rigorous  examination,  he  adds :  *'  But  if  upon 
investigation  the  real  transaction  shall  appear 
to  be  fbir  though  somewhat  variant  firom  that 


which  is  described,  it  would  seem  to  be  unjust 
and  unprecedented  to  deprive  the  person  claim- 
ing under  the  deed  of  his  real  equitable  rii^ts, 
unless  it  be  in  fkvor  of  a  person  who  has  been 
in  ftot  ii^ured  and  deceived  by  the  misrepre- 
sentation." 

Lawrence  v.  Tucker,  28  How.,  14. 

There  can  be  no  pretence  that  the  complain- 
ants were  misled  or  deceived.  They  do  not  claim 
to  have  known,  or  that  they  had  any  notice  that 
the  deeds  of  trust  were  in  flust  given  in  part 
to  secure  advances  to  be  made.  They  were 
constructively  notified  by  the  record  that  the 
land  upon  which  they  put  their  labor  and 
material  was  subject  to  the  burden  of  these 
two  trusts,  and  the  variance  between  the  in- 
debtedness described  as  existing  and  the  actual 
tact  adds  no  force  or  equity  to  the  complain- 
ant's suit 

It  is  contended  by  the  complainants  that  to 
the  extent  that  the  secured  notes  represent 
material  ftimished  by  Boss,  he  is  not  entitled 
to  priority  because  his  agreement  with  Wal- 
dron was  for  cash,  and  that  for  materials  fdr- 
nished  he  must  be  relegated  to  the  rights  con- 
ferred by  the  mechanics'  lien  statute.  If  the 
agreement  originally  made  fbr  advances  had 
been  in  Ibct  for  materials  instead  of  cash 
although  represented  by  a  promissory  note,  the 
agreement  would  have  been  valid,  and  Boss 
would  have  been  entitled  to  priority  overtiie 
mechanics'  liens.    Brooks  v.  Lester,  86  Md.,  86. 

If  the  adverse  claimants  were  Junior  mortga- 
gees, either  ignorant  or  ftilly  informed  of  the 
actual  contract,  it  could  not  be  seriously  claimed 
that  they  would  be  in  any  position  to  contro- 
vert the  riglib  of  Boss  to  his  whole  security  un- 
impaired, in  view  of  the  tiuet  that  in  good  ilhdth 
he  had  ftimished  ftiU  value  for  the  notes  in 
money  and  materials  before  their  security  was 
recorded.  In  what  better  position  are  the  com- 
plainants t  What  talismanic  right  can  they 
claim  either  under  the  statute,  or  under  the 
general  principles  of  equity  by  reason  of  being 
the  holders  of  mechanics'  liens.  Their  right  is 
purely  a  statutory  one.  It  is  in  derogation  of 
the  common  law,  and  in  some  respects  it  is 
plainly  in  violation  of  the  principles  of  equity. 

There  can  exist  no  reason  why  any  larger  ri|^t 
outside  of  those  conferred  by  the  statute  should 
be  attributed  to  or  exercised  by  the  mechanics' 
lien  holder,  than  those  recognised  in  equity 
as  its  subjects. 

The  right  to  substitute  materials  in  the  place 
and  stead  of  cash  was  plainly  within  the  ex- 
ercise of  the  parties  to  the  agreement.  If  they 
so    treated  the  materials  Aimiahed,  the  lien 
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holders  oannot  controvert  the  vaUdity  of  the 
fliot  If  they  are  to  be  Bubrogated  to  Waldron'^B 
oontmct 

To  sapport  a  aaperior  eqtdty  to  that  of  Wal- 
droiiy  or  of  Roee  they  must  show  that  they 
have  been  misled,  deoeived  and  ii^ored.  This 
they  have  not  done.  It  is  claimed  that  under 
^e  law  their  liens  relate  back  to  the  beginning 
of  the  work  and  that  although  no  lien  was  in 
existence  at  the  time  when  the  materials  were 
ftamished,  and  the  right  might  never  be  exer- 
cised by  filing  the  requisite  notices,  yet  with 
reference  to  a  po89ible  lien  it  was  the  duty  of 
Boss  to  comply  strictly  with  his  agreement,  and 
that  the  varialdon  from  it  by  contract  subse- 
quent was  subordinate  to  the  complainants' 
statutory  right. 

The  contention  made  is  unsound  and  is  not 
supported  by  any  principle  of  equity.  The 
statute  ccmfers  no  such  superior  right  of  inquisi- 
tion and  abrogation.  Under  it  the  lien  holder 
takes,  subject  to  all  deeds  of  trust  that  attach  to 
the  premises  prior  to  the  commencement  of 
the  work  ui>on  the  buildings,  whether  the  deed 
of  trust  is  given  to  secure  a  note  for  advances 
entirely  in  money,  or  in  materials,  or  partly  in 
money  and  partly  in  materials,  and  whether 
in  good  fidth  between  thQ  parties  to  the  agree- 
ment, the  mechanic  not  being  misled,  money  is 
substituted  for  material  or  vi4ie  vena. 

"The  statute  confers  upon  him  no  special 
prerogative  to  transcend  the  most  familiar 
principles  of  the  law  and  to  claim  privileges 
which  are  denied  to  all  other  citizens  in  the 
determination  of  their  contract  rights.''  Schroe- 
der  V.  Galland,  134  Pa.,  277. 

Under  the  arrangement  made  between  Ross 
and  Waldron  in  the  substitution  of  materials 
for  cash  the  complainants  were  benefited,  inas- 
much as  Uie  materials  went  into  the  buildings 
and  enhanced  the  security,  whereas  if  the 
money  had  been  advanced  it  might  have  been 
diverted  from  the  proper  direction.  Be  this  as 
it  may,  and  without  reference  to  the  fact  that 
Miller  became  the  owner  of  the  notes  for  fhll 
value  before  any  lien  notice  was  filed,  in  ^ood 
fldth,  and  before  maturity,  we  are  of  opmion 
that  the  special  term  was  right  in  giving  prior- 
ity to  the  lien  of  the  deeds  of  trust  in  question, 
and  the  decree  of  thai  court  is  affirmed  vHth  coats. 


Death  of  Judge  Edward  Dufl^. 

Hon.  Edward  Duflfy,  one  of  the  Jud|^  of  the 
Supreme  Ck>urt  of  Maryland,  who  died  a  few 
days  ago  at  his  country  seat  in  Frederipk  County 
was  one  of  the  best  known  Jurists  in  that  State. 
He  was  bom  in  Baltimore  on  January  1,  1831 ; 
was  admitted  to  the  bar  on  October  23, 1851 ; 
later  elected  a  Judge  of  the  Ck>urt  of  Common 
Pleas,  and  was  elected  as  an  Associate  Judge  of 
the  ^upreme  Bench  in  1882. 


Court  of  Appeak  of  Maryland. 

LUTHER  T.  FLOCK 

V. 

EBBN  B.  HUNTING. 

A  leftse  for  ninety-nine  yean,  renewable  forever,  made  prior 
to  the  Act  of  1888«  will  not  be  affected  l)y  that  act,  if  snbse- 
qnently  the  rent  is  divided  np  and  apportioned  among  a 
number  of  lessees.  They  will  hold  subject  to  the  conditions 
and  covenants  of  the  original  lease. 

Decided  Aprfl.  1802. 

Mr.  Justice  Bbyan  delivered  the  opinion  of 
the  court : 

This  was  a  BX>ecial  case  stated  for  the  opinion 
of  the  Circuit  Court  of  Baltimore  City.  It  ap- 
pears that  on  the  9th  day  of  March,  1864,  Henry 
Tiffany  leased  a  certain  lot  of  ground  in  Balti- 
more City  to  James  Boyce  at  the  annual  rent  of 
seven  hundred  dollars.  The  lease  was  for  the 
term  of  ninety-nine  years  and  was  renewable 
forever.  It  contained  the  usual  covenants,  and 
in  addition  thereto  the  following:  "And  fhrther, 
the  said  Henry  Tiffany,  for  himself;  his  heirs  and 
assigns,  hereby  covenants  with  the  said  James 
Boyce,  his  executors,  administrators  and  as* 
signs,  that  when  and  as  the  above  described  lot 
of  ground  shall  have  been  improved  by  the  erec- 
tion thereon  of  good  and  substantial  brick  or 
stone  dwelling  houses,  not  less  than  three  stories 
high  and  twenty  feet  front,  he,  the  said  Henry 
Hfifkny,  his  heirs  or  assigns,  will,  at  the  request 
and  proper  cost  of  the  said  James  Boyce,  his  ex- 
ecutors, administrators  or  assigns,  execute  and 
deliver  to  him  or  them  a  separate  lease  for  each 
house  so  built,  with  the  lot  of  ground  and  curte- 
lage  appurtenant  thereto,  thereby  so  apportion- 
ing and  dividing  the  entire  rent  hereby  reserved, 
that  each  lot,  into  which  the  whole  shall  be  so 
subdivided,  shall  be  liable  and  bound  solely  for 
its  own  rent,  which  shall  be  a  fair  proportion  of 
the  whole  and  payable  semi-annually  on  the 
days  above  mentioned  for  the  payment  of  the 
whole  rent."  The  leasehold  estate  is  now  the 
property  of  Eben  B.  Hunting,  subject  to  the  cov- 
enants of  the  lease.  Hunting  has  contracted  in 
writing  to  sell  to  Luther  T.  Flook  this  leasehold 
estate,  and  in  the  contract  of  sale  he  has  agreed 
that  when  Flook  shall  have  erected  the  dwelling 
houses  mentioned  in  the  covenant,  he  can  de- 
mand and  procure  from  the  owner  of  the  original 
rent  the  separate  leases  above  mentioned,  and 
that  the  rents  reserved  by  the  separate  leases 
will  be  redeemable  after  ten  years  from  their 
respective  dates  for  a  sum  of  money  equal  to 
their  capitalization  at  the  rate  of  six  per  cent 
per  annum  under  the  provision  of  the  Act  of 
1888,  chapter  395.    Flook  refhsed  to  comply  with 
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the  oontfaot  on  the  ground  that  these  rents 
would  not  be  redeemable  under  this  Act  of  As- 
sembly. The  question  for  the  Circuit  Court  was 
whether  the  rents  were  so  redeemable ;  and  it 
held  that  they  were,  and  decreed  that  Flook 
should  perform  the  contract  made  in  reference 
to  the  said  lot  of  ground.  He  has  appealed  to 
this  court. 

As  the  original  lease  was  made  long  prior  to 
the  Act  of  1888,  it  cannot  be  a£fected  by  any  of 
its  provisions.  This  lease  very  distinctly  created 
an  irredeemable  ground  rent  of  seven  hundred 
dollars  a  year.  A  redeemable  rent  of  course 
would  be  of  much  less  value.  According  to  the 
lease  the  rent  was  binding  on  the  whole  lot,  and 
it  could  be  collected  by  distress  ft'om  any  per- 
sonal property  found  on  the  premises,  except 
such  as  was  exempt  by  law.  It  was  payable  in 
solido,  and  not  in  separate  proportions.  All  the 
property  subject  to  distress  which  was  found  on 
the  premises  was  liable  for  all  the  rent.  An  oc- 
cupant of  a  portion  of  the  lot  could  not  relieve 
his  goods  from  distraint  by  paying  a  propor- 
tionate part  of  the  whole  rent.  But  this  cove- 
nant for  apportionment  stipulated  that  when 
the  lotlahould  have  been  improved  by  the  build- 
ings mentioned,  the  lessor  would  apportion  and 
divide  the  entire  rent  so  that  each  house  and  its 
lot  should  be  liable  and  bound  solely  for  its  own 
rent,  which  was  to  be  a  fair  proportion  of  the 
whole,  and  payable  on  the  days  appointed  for 
the  payment  of  the  whole  rent.  The  object  of 
the  covenant  wb^  simply  to  provide  for  the 
division  and  apportionment  of  the  rent,  which 
by  the  original  lease  was  one  and  indivisible. 
Nothing  is  said  about  changing  the  character 
of  the  rent,  so  as  to  make  it  redeemable,  and, 
therefore,  less  valuable.  It  is  evident  that  the 
apportioned  rent  was  to  be  paid  in  the  same  way 
as  the  original  rent ;  and  that  the  tenants  of  the 
apportioned  parts  of  the  leasehold  were  to  have 
the  benefit  of  the  covenants  contained  in  the 
original  lease,  and  to  be  subject  to  the  burdens 
imposed  by  them.  It  is  not  to  be  supposed  that 
they  were  to  be  made  liable  to  more  onerous 
burdens,  or  to  be  entitled  to  greater  benefits 
than  those  mentioned  in  these  covenants.  They 
were  to  occupy  the  position  of  the  original  lessee 
in  all  respects,  except  that  their  rents  were  to 
be  apportioned.  It  is  true  that  it  is  covenanted 
that  the  original  lessor,  or  his  assigns,  shall  ex- 
ecute separate  leases  for  the  different  houses 
and  their  lots ;  but  this  was  the  convenient  and 
appropriate  mode  of  apportioning  the  rent. 
These  separate  leases  are  to  be  considered  in 
connection  with  the  covenant  in  the  original 
lease  authorizing  and  requiring  them  to  be  I 


made.  By  virtue  of  this  covenant  they  sprung 
out  of  the  original  lease  and  are  virtually  sepa- 
rate portions  into  which  it  is  required  to  be 
divided.  They  cannot  be  considered  as  new 
and  independent  transactions,  originating  at 
the  time  they  are  to  be  executed.  There  is  a 
covenant  in  the  original  lease  for  a  renewal 
ttom  time  to  time  forever.  These  renewals  will 
be  founded  on  the  considerations  which  sustain 
the  first  lease  and  are  really  but  continnatioss 
of  it ;  they  derive  their  existence  firom  it,  and 
unless  the  obligation  of  a  contract  may  be  vio- 
lated, they  must  continue  to  be  made  with  all 
the  covenants  of  the  first  lease  embodied  in 
them.  The  separate  leases  mentioned  in  the 
covenant  for  apportionment  of  rent  bear  the 
same  relation  to  the  original  lease,  as  the  leases 
will  do,  which  are  to  be  made  under  the  oove- 
nant  to  make  renewals  forever. 

We  do  not  think  that  the  rents  to  be  reserved 
in  the  separate  leases  in  pursuance  of  the  cove- 
nant will  be  redeemable  under  the  Act  of  1888, 
chapter  386.  The  decree  of  the  Circuit  Court 
must  be  reversed. 

Decree  reversed  with  ooBts  in  thi$  court  and  the 
Circuit  Court, 


It  is  well  established'  law  that  an  interlocu- 
tory injunction  to  restrain  the  infWngement  of 
a  trade  mark  will  not  be  granted  (a)  where  the 
defendant  has  honestly  infHnged  and  has  with- 
drawn the  offending  articles  ftt>m  sale  and 
offered  an  undertaking  immediately  on  being 
served  with  the  writ,  nor  (b)  where  there  is  any 
material  confiict  as  to  the  facts,  nor  (c)  where  the 
application  has  for  any  considerable  time  been 
delayed  (c/.  Sebastian's  Trade  Marks,  3d  Ed^ 
pp.  192, 193).  The  decision  of  Mr.  Justice  North 
in  Rosenthal  v.  Reynolds,  (1892)  9  P.  O.  R.,  189, 
may  be  taken  as  having  established  that  the 
same  result  will  follow  where  the  plaintiff  has 
expressly  disclaimed  that  part  of  the  trade  mark 
which  he  sues  to  protect^  even  although  his  ac- 
tion is  one  of  '*  as  and  for."— Lati^  Jour.,  Load, 


Unless  Lillian  Russell  pays  up  that  judgment 
for  refusing  to  wear  tights  she  will  be  put  on 
the  "limbits." 


The  English  are  always  ridiculing  *'Ameriean- 
isms"  of  Language.  The  London  Law  Times 
now  seems  to  have  invented  the  term  *'  memo" 
book  for  memorandum  book.  Also ''Progressist 
Parliament." 


Law  Blanks  at  the  Law  Reporter,  SOS  E. 
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/Supreme  Court  of  New  York— General 
Term.— First  Department. 

ISAAO  PROMME,  Appellant, 

V. 

ABRAHAM  LISNEB^  Respondent. 
Application  For  DmoovbbV  and  Inspection. 
Verification  op  Petition  by  Attorney 
Irregular. 

Decided  Febmary,  1892. 

Hon.  Cbablbs  H.  Van  Bbunt,  P.  J.,  Edward  Pattbbson, 

and  MoBOAir  J.  O^Bribn,  JJ.„  sitting. 

On  an  application  for  discovery  and  inspec- 
tion by  defendant,  before  answer,  the  petition 
most  be  sworn  to  by  the  party  to  the  action,  or 
some  good  reason  must  be  stated  to  excnse  a 
personal  verification.  The  mere  fkotl^tthe 
party  does  not  reside  in  the  county  where  his 
attorney  resides  is  not  sufficient  reason. 

The  petition  should,  moreover,  show  that 
there  are  merits  on  the  part  of  the  defendant 
and  that  he  has  some  defense. 

Appeal  from  an  order  granting  a  discovery 
and  inspection,  with  leave  to  take  copy  of  an 
agreement  referred  to  in  the  complaint.  The 
application  was  founded  upon  a  petition  veri- 
fied by  the  attorney,  who  swore  that  the  reason 
why  tiie  verification  was  not  made  by  the 
defendant  was  that  defendant  did  not  reside 
in  the  county  where  the  attorney  resided  and 
that  his  information  was  received  fix>m  such 
defendant. 

Mr.  Justice  Van  Brunt  delivered  the  opin- 
ion of  the  Court : 

The  complaint  alleges  in  substance  that,  by 
an  instrument  in  writing,  the  assignor  of  the 
plaintiff  was  employed  to  procure  a  purchaser 
for  certain  property,  and  that  therein  a  certain 
compensation  was  promised ;  that  a  purchaser 
was  procured  and  the  compensation  earned, 
and  that  prior  to  the  commencement  of  the 
action  an  assignment  of  the  claim  was  made 
and  Judgment  is  prayed  for. 

The  defendant,  before  answer,  made  a  peti- 
tion asking  for  an  inspection  of  the  agreement. 
The  petition  was  sworn  to  by  the  attorney  and 
not  by  the  defendant,  and  simply  alleged  that 
the  agreement  was  not  set  forth  in  the  com- 
plaint ;  that  it  related  to  the  merits  of  the  ac- 
tion and  was  indispensable  to  the  deponent 
for  Uie  preparation  of  the  answer ;  that  the 
agreement  is  in  the  possession  of  the  plaintiff 
or  his  attorney,  and  the  attorney  has  been  re- 
quested to  allow  the  deponent  to  inspect  the 
same,  which  was  reftised ;  that  deponent  had 
no  copy  of  said  instrument  in  his  possession 


and  is  informed  by  the  defendant  that  he  has  no 
copy  thereof,  and  does  not  know  the  terms  and 
conditions  thereof  or  whether  the  plaintiff  has 
performed  the  same  as  alleged  in  the  com- 
plaint. 

In  the  Jurat  of  the  petition  it  is  stated  that 
the  reason  the  attorney  makes  the  affidavit  is 
that  defendant  does  not  reside  in  the  city  and 
county  of  New  York,  where  deponent  resides, 
but  that  defendant  informed  deponent  that  he 
had  no  copy  of  the  instrument  and  does  not 
know  the  terms  and  conditions  thereof. 

No  affidavit  of  merits  accompanies  the  papers 
and  upon  this  petition  an  order  was  granted  for 
the  inspection,  and  from  such  order  this 
appeal  is  taken. 

In  the  first  place  there  is  no  sufficient  reason 
why  the  affidavit  was  not  made  by  the  defend- 
ant The  mere  fkct  that  defendant  does  not 
reside  in  the  city  and  county  where  the  attor- 
ney resides  is  no  ground  whatever  for  accepting 
an  affidavit  from  the  attorney.  The  statement 
might  be  entirely  true,  and  the  defendant  have 
been  in  the  company  of  the  attorney  when  he 
made  the  affidavit.  In  applications  of  this  char- 
acter the  person  to  make  the  affidavit  is  the 
party  to  the  action,  and  there  must  be  some 
good  ground  presented  to  the  court  in  order 
that  the  absence  of  his  oath  can  be  excused. 
The  mere  fact  that  he  does  not  reside  in  the 
county  where  the  attorney  resides  is  not  suffi- 
cient. It  would  be  very  convenient  for  a  party, 
simply  because  he  resides  in  another  county, 
to  get  rid  of  the  chances  of  being  indicted  for 
perjury  by  having  his  attorney  make  his  affi- 
davit for  him  upon  declarations  not  made  under 
oath.  Something  must  be  shown  to  demon- 
strate the  imposibility  of  getting  the  affidavit 
of  the  client,  and  something  more  than  the 
mere  statements  of  the  client,  to  Justify  any  of 
these  remedies. 

And,  ftirthermore,  the  papers  do  not  show 
that  there  are  any  merits  upon  the  part  of  the 
defendant,  nor  that  he  has  any  defense.  The 
petition  was  entirely  insufficient^  and  the  order 
should  have  been  denied. 

The  order  sJiould  be  reversed^  with  $10oo$t8and 
disbursements,  and  the  motion  denied. 

Patterson  and  O'Brien,  JJ.,  concur.—^.  Y, 
Law  Journal, 


Lawyer:  "Have you  conscientious  scruples 
about  serving  as  a  Juror  where  the  penalty  is 
death?" 
Boston  Talesman :  "I  have." 
Lawyer :  "What  is  your  objection ? " 
Boston  Talesman :  "  I  do  not  desire  to  die." 
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Saprene  Court  of  the  District  of  Colanbia 
IN  EQUITY -New  Saits. 


June  26, 1892. 

14080.  W.  E.  Brown  v.  Paal  Bansdh  et  al.  To 
enforce  mechanios'  lien.  Oom.  sols.,  Shepperd 
A  Lavender;  Defts.  soL,  E.  L.  Schmidt 

14081.  Sallie  0.  Rollins  v.  E.  T.  RolUns.  For 
divorce.  Oom.  sols.,  W.  E.  Aa^^binbaagh  and 
J.  Altheos  Johnson;  Defts.  sol.,  B.  S.  Minor. 

June  27. 
14032.  H.  E.  Merrill  v.  Geo.  Sheriff.    To  snb- 
stitate  tmstee.    Ck)m.  sols.,  Shepperd  &  Laven- 
der, s 

14088.  Oarl  Peterson  v.  0.  Schneider  et  al. 
For  injunction.  Plffs.  attys.,  Cook  A  Suther- 
land. 

14084.  Maria  Bell  v.  Lewis  H.  Orowe.  To 
enforce  vendors'  lien.    Oom.  soL,  W,  Wheeler. 

14085.  Oora  V.  Qerich  v.  Maggie  E.  Haske. 
To  dissolve  i>artnership.    Oom.  sols.,  R.  Ross 

L  J.  Oolberi 


Perry  and  M.  < 


June  28. 


14086.  L.  H.  Hollmann  v.  Ohristiana  and 
Annie  Hollmann.  For  partition  of  part  of 
Whitehaven. 

14087.  0.  S.  Shreeve  v.  W.  O.  Shreeve  et  al. 
For  partition  by  sale  of  real  estate. 

June  80. 
14038.  Ohapin  Brown  v.  Eatherine  Ohase  et 
al.    To  sell  part  of  Metropolis  View  and  other 
real  estate.    Oom.  sols.,  (iordon  &  Gordon. 

14089.  Bridget  Sheehan  v.  Timothy  Sheehan. 
For  divorce.    Oom.  sol.,  M.  J.  Oolb^rt 

14040.  E.  B.  Hay,  Administrator,  v.  Henry 
Thompson  et  al.  To  enjoin  sale  and  to  adjust 
acoount  of  creditors.    Oom.  soL,  E.  B.  Hay. 

July  1. 

14041.  S.  J.  Fague  v.  Thomas  Hardy  et  al. 
General  creditor's  bilL  Oom.  soL,  H.  O.  Olaugh- 
ton. 

14042.  0.  &  P.  Telephone  Oo.  v.  E.  L.  LambiL 
Injunction.    Oom.  sol.,  0.  S.  Bundy. 

July  6. 
14048.  G.  W.  Oissell  v.  B.  S.  Johnson  et  al. 
Oom.  sols.,  Edwards  &  Barnard. 

14044.  The  Smith  Transparent  Ice  Oo.  v.  B. 
S.  Johnson  et  aL  Injunction.  Oom.  sols., 
Edwards  &  Barnard. 

14046.  John  O'Neil,  alleged  lunatic.  Upon 
petition  of  Oommissioners,  D.  O.  De  lunatico 
inquirendo.    Oom.  sol.,  M.  N.  Richardson. 

14046.  Jefferson  Scott,  alleged  lunatic.  Upon 
petition  of  Oommissioners,  D.  0.  De  lunat- 
foo  inquirendo.    Oom.  sol.,  M.  N.  Richardson. 

14047.  Mary  Moriarity,  alleged  lunatic.  Upon 
petition  of  Oommissioners,  D.  0.  De  lunatico 
Inquirendo.    Oom.  soL,  M.  N.  Richardson. 


AT   LAW-New  Baits. 


June  18, 1802. 
83036.  Frank  Hoffav.JncS.  Belt    Judgment 
of  Justice  Bundy,  |67.17.     Plffis.  atty.,  Percy 
Metiger. 

88087.  Adam  Meinbers,  ex  reL  H.  P.  Okie,  v. 
Lawrence  Meinberg.  Aooount,  $276.00.  PUh. 
atty.,  H.  P.  Okie. 

83088.  Nicholas  White  v.  The  District  of  Oo- 
lumbia.  Damages,  $8,000.  Plflb.  attys.,  Shella- 
barger  &  Wilson  and  Randall  Hagner. 

88089.  L  S.  Lvon  v.  E.  S.  Boteler.  Note,  $100. 
Plffs.  atty.,  I.  S.  Lyon  and  J.  G.  Bigelow. 

88040.  Jas.  L.  Barbour  &  Son  v.  The  District 
of  Oolumbia.  Damages,  $16,000.  Plffls.  attys., 
Shellabarger  &  Wilson  and  R.  Hagner. 

June  14. 

88041.  Shellabarger  &  Wilson  v.  Frank  Ward. 
Note,  $1,000.    Plflb.  atty.,  R.  Hagner. 

88042.  Meyer  B.  Newman  v.  Wm.  S.  Plager. 
Notes,  $471.86.  Plflb.  atty.,  H.  P.  Okie ;  Defts. 
atty.,  Geo.  EL  French. 

83043.  The  Beyman-Bauman  Lead  Oo.  v.  Heia- 
lev  &  Wood.  Account,  $109.92.  Plfb.  attys., 
Abort  &  Warner. 

33044.  J.  B.  Bryan  v.  The  District  of  Oolumbia. 
Damages,  824,000.  Plffb.  attys.,  Shellabarger  A 
Wilson  ana  R.  Hagner. 

83046.  The  Gottschalks  Oo.  of  Balthnore,  Md. 
V.  G.  T.  Hilton.  Note  and  account,  $483.66. 
Plflb.  atty.,  S.  T.  Thomas. 

83046.  J.  P.  Olark  et  aL,  trustees,  v.  The  Amer- 
ican Fire  Insurance  Oo.  of  Phiadelphia.  Policy, 
$1,391.87.    Plffa  atty.,  S.  T.  Thomas. 

83047.  The  United  States  of  America,  ex  reL 
Elizabeth  Trask,  v.  John  Wanamaker,  P.  M.  G. 
Mandamus.  Plffs.  attys.,  Harvey  &  E.W.  Spal- 
ding. 

33048.  The  Oentral  National  Bank  of  Washing- 
ton Oity  V.  N.  Studer  et  aL  Note,  $300.  Plflfi. 
attys.,  Edwards  &  Barnard. 

38049.  The  Oentral  National  Bank  of  Washing- 
ton Oity  V.  John  0.  Entwisle,  F.  B.  Mohun  and 
G.  J.  Davis.  Note,  $229.  Plflis.  attys.,  Edwards 
&  Barnard. 


Philip,  in  passing  sentence  on  two  roffues. 
ordered  one  of  them  to  leave  Macedonia  with  all 
speed,  and  the  other  to  try  and  catch  him. 

•^9 

The  manufacture  of  Blanks  logically  belongs 
and  must  inevitably  remain  in  th^  hands  of  a 
concern  composed  of  lawvers,  and  which  has 
the  enterorise  and  capital  to  equip  a  perfectly 
appointed  printing  office,  and  engage  the  best 
talent  to  manufticture  the  same.  Made  pri- 
marily for  lawyers.  For  other  people  t— 
perhaps:  You  can  buy  them.  Office  603  E,  n.  w. 


Wantbd— Law  Rbpobteb  Stock— Reply  by 
letter  only,  stating  what  amount,  lowest  price 
for  spot  cash  and  address, 

GEO.  H.  BOARDMAN, 

Oare  Law  Rbpobtbe  Offiob. 
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tt%al  1Sotkt9. 


Rule  of  Court. 

&ULB20.  «  «  «  «  Heret^fter  aU  noMest  whieh  relato  to 
proeeedb^gtintheaupnme  Omrt  of  the  D%9tHet  qf  CMumbia^ 
the  pubUeaUon  qf  whieh  U  required  by  law  or  by  nUet  of 
Omurt,  or  by  amy  order  <^  On^  ehatt  be  pubUehed  in  Thb 
WASHnroTON  Law  Bbpobtbr,  dwring  the  Hme  required  by 
low,  in  addUion  to  any  other  papers  whieh  inay  be  fp3eiaUy 
ordered  or  whieh  may  be  eeleeted  by  the  parttee. 


PIR9T  II«9HRTI02«* 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  SOih  daj  of  June,  1802. 
RvHfVMBmiit        I 
^  jn,  Y  No.  18,878.#Gq.  Docket  S8. 

Marftrtl  E.  Van  Brant.  } 

On  motion  of  the  petitioner,  by  Mr.  C^im  A.  Walter,  his 
solicitor,  it  is  ordered  that  the  defendant,  MABGARBT  E. 
VAN  BRXTNT.  cause  her  appearance  to  be  entered  herein 
on  or  before  the  first  rale-day  occnrmig  forty  days  after  this 
day;  otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
demnlt. 

The  ofcrjeot  of  this  suit  is  for  absolnte  divorce  npon  the 

Sounds  of  wHlftil  desertion  and  abandonment  for  uie  on- 
termpted  period  of  more  than  two  years. 
ProTided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  prior  to  said  day  in  the  Washington  Law 
Reporter. 
By  the  Court.  A.  O.  BRADLEY.  Justice.  Ac. 

True  copy.    Ttet:  J.  R.  Young,  Clerk,  Ac. 

27  By  L.  P.  WiUiuns,  Asst.  Clerk. 

Tkls  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 


holding  a  special  term  for  Orphan's  Court  businees,  letters 
testamentaij  on  the  nersonal  estate  of  LUCY  L.  MILT 
late  of  the  District  of  Columbia,  deceased 


All  persons  haviuff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Touchers  there- 
of, to  the  subscriber,  on  or  before  the  29th  day  of  June 
next:  the^  may  otherwise  by  law  be  excluded  ttom  all 
benefit  of  the  said  estate. 

Qiven  under  my  hand  this  29th  day  of  June.  1882. 

CLARE^ifCE  W.  MILLBTT, 
27  607  F  St.,  n.  e 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


The  6th  day  of  July.  1882. 


James  Ernest  Garner 

▼s. 
Samotl  Hawkins  et 


"1 

■I.) 


No.  18,892.    In  Equity.    Doc.  88. 


Cegol  Notict0. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  July,  1882. 


Carrie  C.  At  Lee  etal. 
Wm.  Edward  Palneetal, 


,. } 


No.  14.019.    Equity  Docket  84. 


On  motion  of  the  complainants,  by  Mr.  Gtoorge  Francis 
Williams,  their  solicitor,  it  is  ordered  that  the  ctefendants, 
WILLIAM  EDWARD  PAINE,  BOSTON  BALDOCK. 
PONCE  (otherwise  Ponsia)  BALDOCK.  FRANK  BAL- 
DOCK and  his  wife  ANNA  BALDOCK,  cause  their  appears 
ance  to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  day :  otherwise  the  cause  will 
'beprooeeded  with  as  in  case  of  demult. 

The  object  of  this  suit  is  to  so  reform  a  certain  deed  fh>mthe 
ancestors  of  defendants,  as  to  perfect  the  title  of  compladn- 
ants  to  the  south  18  f^t  by  88  feet  of  lot  6  in  square  N6,  in 
the  City  of  Washington,  in  said  District. 

By  the  Court.  A.  C.  BRADLEY.  Justice,  Ac. 

A  true  copy.   Test :  J.  R.  Young,  Clerk. 

27  By  M.  A.  Clancy.  Asst.  Clerk. 


On  motion  of  the  plaintiff,  by  Mr.  B.  F.  Leighton,  his  sol- 
icitor, it  is  ordered  that  the  defendants,  SAMUEL  HAW- 
KINS, HOLLY  HAWKINS  and  ALMINA  HAWKINS, 
cause  their  appearance  to  be  entered  herein  on  or  before 
the  fhrst  rule-oay  occurring  fortv  days  after  this  day ;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  ot^Ject  of  this  suit  is  to  obtain  partition  by  sale  of 
parts  of  lots  O,  P,  I  and  R.  in  square  756,  in  the  dty  of  Wash- 
ington, D.  C,  more  particularly  described  in  the  bill  of 
complaint  herein. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  Ac. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

27  By  M.  A.  Clancy.  Asst.  Clerk. 


Tkls  is  to  Giro  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained ttom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
of  administration  on  the  personal  estate  of  RICHARD  F. 
HARVEY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  toe  27th  day  of  June  next ; 
they  may  otherwise  by  law  be  excluded  fh>m  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  27th  day  of  June,  1892. 

GEO.  W.  HARVEY. 
27   Oamsi  ft  Miller,  Proctors.        No.  1016  Pa.  Ave.,  n.  w. 


Tliis  is  to  Blre  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob 
tained  fkx>m  the  Supreme  Court  of  the  District  of  Columbia 
holding  a  Special  Term  for  Orphans'  Court  business,  letter, 
testamentary  on  the  personal  estate  of  DAVID  JACKSON 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2Dth  day  of  June  next; 
they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  June,  1882. 

JOSEPH  J.  WAtBRS, 
27  8141  M  St..  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 


vs. 
Ellen  Heflfoman  et 


J 


Equity,  No.  14,021. 


wis  6th  day  of  July,  1892,  ordered  that  the  nid  John  Sands 
cause  his  appearance  to  be  entered  herein  ou  or  before  the 
first  mle-dav  occurring  forty  days  after  this  day;  otherwise 
this  cause  will  be  proceeded  with  as  in  case  of  defkult. 

Provided  a  copy  of  this  order  shall  be  published  in  the 
Washington  Law  Reporter  by  successive  weekly  insertions 
fbr  the  space  of  three  weeks  preceeding  said  day. 

The  oojiect  of  this  suit  is  to  have  asdgned  to  the  defend- 
ant. Ellen  Heffeman,  her  dower  in  the  property  described 
in  the  bill,  for  an  accounting  and  for  a  receiver. 

A.  C.  BRADLEY,  JusUce. 

A  true  eopy.   Test :  J.  R.  Young,  Clerk,  Ac. 

27  By  M.  A.  Clancy.  Asst.  Clerk. 

[PUedJuly6,1892.   J.  R.  Young,  Clerk.] 


9BCOIYD    INSERTION. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business, 

This  24th  of  June,  1892. 

In  re  estate  of  REBECCA  S.  GILUSS,  late  of  the  Dis- 
trict of  Columbia.    No.  6068.    Admn.  Doc.  18. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament,  and  for 
lettersteetamentary  on  the  estate  of  said  Rebecca  S.  QilUas. 
deceased,  bv  James  Gilliss : 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday,  July  22, 1892,  at  one  o'clock  p.  m.,  to  show 
cause,  if  any  exist,  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  and  Evening  Star  once  in  each  of  three  suc- 
cessive weeks  before  said  day. 

By  the  Court:  A.  C.  BRADLEY,  Justice. 

A  true  copy.    Teste.    L.  P.  WRIGHT,  Regr.  of  WiUs,  D.  C. 
26    Morris  ft  Hamilton,  Proctors  for  appUoant. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

J.        ) 

}  No.  13,718.    Eqaity. 
■I.       I 


Abraham  Depue,  etal, 
John  H.  eTSiwell,  ef 


The  tnutees  herein.  Job  Barnard,  Andrew  A.  Lipscomb 
and  John  Ridont,  having  reported  sales  of  all  the  real  estate 
described  in  the  bill  in  this  cause,  for  the  aggrregate  snm 
of  $16,924.  26,  it  is  this  28th  day  of  June,  1892.  ordered,  that 
the  said  sales  be  finally  confirmed  unless  cause  to  the  con- 
trary shall  be  shown  on  or  before  the  28th  day  of  July  1892. 

Provided  a  copy  of  this  order  be  published  for  three  suc- 
cessive weeks  before  that  date  in  the  Washingtou  Law 
Reporter. 

A.  C.  BRADLEY.  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk, 

36  By  M.  A.  Clancy,  Aast.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Robert  M.  Bell  ) 

vs.  }  In  Equity.    18.689. 

Elizabeth 6.  Malone etal.  I 

John  Ridout,  the  trustee  in  this  cause,  having  reported  the 
sale  of  the  east  half  of  lot  14  in  square  eighty-four  (84).  in  the 
cityof  Washington.  District  of  Columbia  to  Leo  Simmons 
for  $150,  it  is  this  28th  day  of  Tune,  1892,  adjudged  and  ordered 
that  said  sale  be  and  it  is  nereby  finally  ratified  and  con- 
firmed unless  cause  to  the  contrary  be  shown  on  or  before 
the  28th  day  of  July,  1892. 

Provided  a  copy  of  this  order  be  published  in  each  of  the 
three  issues  of  the  Washinorton  Law  Reporter  published 
next  after  the  date  of  this  order. 

A.  C.  BRADLEY.  Justice. 

A  true  copy.    Test :                      J.  R.  Young,  Clerk. 
26                                                 By  M.  A.  Clancy,  Asst.  Clerk. 
J  Kled^une  M.  1W2.    J.  R.  Young,  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Loo  Shnmons  ot  al.      ) 

vs.  (in  Equity.    18,006. 

L.  WHbor  Roid  ot  aL      ) 

John  Ridout,  the  trustee  in  this  cause,  having  reported 
the  sale  on  lots  five  (5)  and  twenty-two  ^22)  in  square  num- 
bered ten  hundred  and  seventy-seven  (1077)  in  the  city  of 
Washington,  District  of  Columbia,  to  Leo  Simmons,  for 
$800  cash,  it  is  this  25th  day  of  June  1892,  adjudged  and 
ordered  that  said  sale  be  and  it  is  finally  ratified  unless  cause 
to  the  contrary  be  shown  on  or  before  the  25th  day  of  July 
1892.  ^ 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  in  each  of  its  three  successive  issues, 
published  next  after  the  date  of  this  order. 

A.  C.  BRADLEY,  Justice. 

A  true  copy.    Test :  J.  R.  Young.  Clerk. 

»  _„  ^  ,  By  M.  A.  aancy,  Asst.  Clerk. 

[FaedJune25,  1892.    J.  R.  Young,  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DI8TRTCT~bP~ 
COLUMBIA. 
Louis  P.  Shoemakor  ot  al,  ) 

vs.  {  In  Equity.    11,534. 

€eor9oA.TIbbotsotaL     I 

John  Ridout,  the  trustee  in  this  cause,  having  reported 
the  sale  of  the  real  estate  described  in  the  bill,  being  part 
of  the  tract  of  land  known  as  **  Slippery  Hill  '*  to  Louis  P. 
Shoemaker  for  $6,000,  cash,  it  is  this  28th  day  of  June,  1892, 
adiudged  and  ordered  that  said  sale  be  and  it  is  hereby 
ratified  and  confirmed  unless  cause  to  the  contrary  be  shown 
on  or  before  the  28th  day  of  July,  1892. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  in  each  of  the  three  issues  of  said 
paper  published  next  after  the  date  of  this  order. 

A.  C.  BRADLEY,  Justice. 
A  true  copy.    Test:                    J.  R.  Young.  Clerk. 
26,„.    ,                                     By  M.  A.  Clancy,  Asst.  Clerk. 
[Filed  June  28, 1892.   J.  R.  Young.  Clerk.] 

This  Is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
testamentary  on  the  personal  estate  of  AMELIA  BUTLER, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  day  of  June 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  22d  day  of  June,  1892. 

CORNELIA  BROWN, 
26   Formerly  known  as  Cornelia  Burke,  1814  11th  St.,  n.  w. 


£egal  Notct0 


This  is  to  Gire  KoUee. 

That  the  subscriber,  of  Chicago,  m.  has  obtained  from 
the  Supreme  Court  of  the  District  of  Columbia,  holding  a 
special  term  for  Orphans'  Court  busineflB,  letters  testamen- 
tarv  on  the  personal  estate  of  ROBERT  McBfURDY,  late 
of  the  District  of  Columbia,  deceased. 

All  persona  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  25th  day  of  June 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  25th  day  of  June,  1892. 

ROBERT  N.  McMURDY, 
Care  of  CHARLES  W.  NEEDHAM. 

Washington  Loan  and  Trust  Building,  9th  ft  F  St.,  n.  w. 
26   Charles  W.  Needham,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
June  20ih  1892. 

In  the  case  of  Lillian  L.  Dunn,  administratrix  of  CLARA 
E.  LASH,  deceased,  the  administratrix  aforesaid  has,  with 
the  approval  of  the  court,  appointed  Friday,  the  29th  day 
of  July,  A.  D.  1892.  at  11  o'clock  a.  m..  for  making  pay- 
ment and  distribution  under  the  court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entiUed  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  b^  agent  or  attorney  duly 
authorized,  with  their  claims  agamst  the  estate  properly 
vouched ;  otherwise  the  administratrix  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Lkw  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT 

Register  of  Wills  for  the  District  of  Columbia. 
26    No.  4896.    Ad.  Doc.  16.  B.  F.  Leighton,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  •F  COLUMBIA. 

*  Court  Business, 


Holding  a  Special  Term  for  Orphans'  i 

June  25, 1892. 
In  the  case  of  George  C.  Ober,  executor  c 


In  the  case  of  George  0.  Ober,  executor  of  ANN  M.  NASH, 
deceased,  the  executor  aforesaid  has,  with  the  approval  of 
the  court,  appointed  Friday,  the  29th  day  of  July,  A.  D. 
1892,  at  11  o'clock  a.  m.  for  making  payment  and  distribution 
under  the  court's  direction  and  control ;  when  and  where 
all  creditors  and  persons  entitled  to  distoibutive  shares 
(or  legacies)  or  a  residue,  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properW  vouched;  otherwise  the 
executor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day.  

Test :  L.  P.  VTRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
26    No.  4866.    Ad.  Doc.  16.  J.  T.  Cull,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  24th  day  of  June,  1892. 
Matthal  Ingram  &  Co. ) 

vs.  V  No.  82.844.    Docket,  87. 

John  Conway.       i 

On  motion  of  the  plaintifib,  by  Mr.  Chapin  Brown  and 
Flunk  C.  Townsend,  their  attorneys,  it  is  ordered  that  the 
defendant,  JOHN  CONWAY,  cause  his  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  fortv 
days  after  this  day ;  otherwise  Jbhe  cause  wiU  be  proceeded 
with  as  in  case  of  default. 

The  object  of  this  suit  is  to  subject  to  the  satisfaction  of 
the  plaintiiTs  claim,  certain  credits  of  the  defendant  at- 
tached herein. 

By  the  Court.  A.  O.  BRADLEY,  Justice.  Ac. 

26   True  copy.    Test:  J.  R.  Young,  Clerk,  Ac. 


This  Is  to  Glre  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained f^om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  MARY  ELEANOR 
RCTH,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tne  28th  day  of  June  next ; 
they  may  otherwise  by  law  be  excluded  ftt>m  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  28th  day  of  June.  1892. 

AMERICAN  SECURITY  AND  TRUST  OO^ 

By  PERCY  B.  METZGEB, 
36   Percy  B.  Metsger,  Proctor.  Trust  OIBcer. 
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JULY  21,  1892 


We  call  especial  attention  to  the  ease  of 
Edward  H.  Bartlett  and  others,  acting  as 
the  Vestry  of  St.  Matthews  Parish,  against 
Eev.  Frederick  S.  Hipkins,  published  in  the 
present  number  of  the  Reporter  .  The  case 
has  been  recently  decided  by  the  Court  of 
Appeals  of  Maryland,  and  construes  a  stat- 
ute which  is  in  force  in  the  District  of  Col- 
umbia as  well  as  in  the  State  of  Maryland, 
.  namely  the  Maryland  Act  of  1798,  chapter 
24,  incorporating  the  Vestries  of  the  Pro- 
testant Episcopal  Church  and  vesting  in 
them  the  title  and  possession  of  all  lands 
and    property  belonging   to  the  Church. 

The  opinion  is  ofl&cial. 
>  ^•►« 

Supreme  Court  of  Pennsylvania. 

WISEOARVER  v.  TEMPLE  (Appellant). 

Decided  Oct.  8, 1891. 

Appeal  No.  233,  Oct.  T.,  1891,  from  judgment 
of  0.  P.  Green  Co.,  Jan,  T.,  1890,  No.  136,  on 
verdict  against  defendant  and  garnishee,  in  an 
attachment  execution  8ur  judement. 

An  attachment  execution  had  been  served 
upon  Pauley,  the  garnishee,  who,  in  answer  to 
a  rule  and  interrogatives  duly  served,  filed  an 
answer.  Subsequently  exceptions  to  the  ser- 
vice of  the  attachment  were  filed,  and  a  petition 
was  filed  for  leave  for  garnishee  to  with<fraw  his 
answer.  The  court  (1)  permitted  the  sheriff  to  file 
an  amended  return  to  his  service  of  the  writ  of 
attachment ;  (2)  discharged  the  rule  to  set  aside 
the  attachment  and  qnaan  the  writ ;  and  (8)  en- 
tered judgment  against  the  garnishee. 

The  assignments  of  error  specified  (1-3)  this 
action  of  Uie  court. 

Per  Curiam^  Jan.  4,  1892.  We  need  not  dis- 
cnss  the  question  of  the  sufficiency  of  the  seer- 
vice  upon  the  garnishee,  for  the  reason  that  be 
appeared  and  filed  an  answer.  Under  all  the 
authorities  this  was  a  waiver  of  any  defect  j  n 
the  service ;  Lorenz's  Administrators  v.  Kin|;, 
28  Pa.,  93 ;  Lupton  v.  Moore,  101  Id.,  318. 

Judgment  affirmed. 


Court  of  Appeals  of  Maryland. 

EDWARD  H.  BARTLETT  AND  OTpERS, 

Acting  as  the   Vbstby  |op  St. 

Matthews  Parish. 


Rev.  FREDERICK  S.  HIPKINS. 

1.  Under  the  Act  of  1798.  Chapter  24,  incorporating  the 

Vestries  of  the  Protestant  Episcopal  Ohnrch  and  vest- 
ing in  them  the  tiUe  and  possession  of  all  lands  and 
property  belonging  to  the  Ohorch,  the  vestry  is  not 
only  authorized  to  **  choose  '*  or  appoint  a  ministor,  but 
his  tenure  and  the  termination  of  his  pastoral  relations 
are  the  subject  mattef  of  coiftract  between  the  vestry 
and  himself. 

2.  That  Title  Second,  Canon  Fourth,  of  the  Canons  bf  the 

Protestant  Episoopaft^  Church  is  inconsistent  with  the 
Act  of  Maryland  of  1798,  and  is  therefore  not  in  force 
in  the  State  of  Maryland. 

3.  That  in  this  case  the  vestry  engaged  the  rector  in  com- 

pliance with  the  Act  of  1798,  and  under  its  provisions, 
having  contracted  to  pay  him  a  certain  sum  per  year,  no 
other  reference  to  time  being  made,  it  was  a  contract  for 
a  definite  time,  i.  e.,  ftom  year  to  year,  and  if  such  con- 
tract had  been  made  for  an  indefinite  time  it  would 
have  been  one  to  be  terminated  at  the  wiU  of  either 
party. 

4.  That  in  the  case  before  the  court,  the  vestry  acted  within 

their  powers  under  the  law,  and  the  complainant,  Hip- 
kins,  is  no  longer  rector  of  the  parish  and  his  bill  is 
dismissed. 

The  facts  in  this  case  are  as  follows : 
The  Parish  of  St.  Matthew,  Garrett  County, 
Maryland,  was  constituted  in  1874.  In  1887  the 
vestry  by  resolution  of  the  3d  of  December, 
called  to  the  rectorship  of  the  parish  the  Rev. 
Frederick  S.  Hipkins,  and  agreed  to  pay  him  the 
annual  sum  of  |700  for  his  services.  Mr.  Hip- 
kins  accepted  the  call  and  agreement  and  en- 
tered upon  his  duties  as  a  rector. 

Differences  having  arisen  between  the  rector 
and  the  vestry,  the  vestry  by  resolution  of  the 
13th  of  September,  1890,  requested  the  rector 
to  resign  his  rectorship,  the  resignation  to 
take  effect  from  the  1st  of  January,  1891.  The 
rector  reftised  to  resign  and  thereupon  by  reso- 
lution passed  on  the  16th  of  November,  1890,  the 
vestry  notified  the  rector  that  they  would  con- 
sider his  rectorship  of  the  parish  as  terminated 
on  the  Ist  of  January,  1891,  that  bemg  the  end 
of  his  current  year.  The  rector  thereupon  pro- 
tested against  the  right  of  the  vestry  to  remove 
him  and  appealed  to  the  bishop  of  the  diocese, 
claiming  that  the  bishop  had  jurisdiction,  under 
canon  4,  title  2,  of  the  general  convention  of 
the  Protestant  Episcopal  Church  of  the  United 
States  relating  to  the  differences  between  min- 
isters and  their  congregations.  The  vestry 
were  cited  to  appear  before  the  bishop  and  the 
standing  committee  of  the  diocese  on  this  ap- 
peal.   In  reply  they  filed  a  protest  denying  the 
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authority  and  Jurisdiction  of  the  bishop  in  the 
premises,  asserting  their  right  and  power  under 
the  law  of  the  State  of  Maryland  to  dissolve  the 
pastoral  relation  between  the  rector  and  the 
parish.  The  bishop  with  the  advice  of  the 
standing  committee  overruled  the  protest  and 
exception  by  the  vestry  ajid  thereupon  declared 
that  he  had  Jurisdiction  and  that  the  case  was 
properly  before  him  as  coming  under  the  canon, 
the  vestry  having  foiled  to  comply  with  the 
condition  of  the  civil  law,  und  he  thereupon 
adjudged  and  declared  (with  the  unanimous 
advice  of  the  standing  committee)  that  the 
action  by  the  vestry  was  beyond  their  power 
under  the  civil  and  ecclesiastical  law  and  did 
not  and  would  not  work  a  dissolution  of 
pastoral  connection.  The  vestry  disregarded 
the  Judgment  of  the  bishop  and  relying  upon 
their  supposed  right  and  authority  under  the 
law  of  the  State,  on  the  1st  of  January,  1891, 
closed  the  church  against  the  said  Hipkins,  who 
claimed  to  be  the  rightftil  rector  of  the  parish. 
The  said  Hipkins  thereupon  filed  his  bill  to 
obtain  an  injunction  against  the  vestry  from 
interfering  in  any  way  or  manner  with  the  ex- 
ercise by  him  of  his  office  as  rector.  To  this 
bill  the  defendants  filed  their  answer,  and 
after  hearing  below  the  court  granted  the  in- 
junction as  prayed,  and  the  case  was  brought 
to  the  Court  of  Appeals  by  the  vestry. 

Messrs.  Wm.  Pinknby  Whyte,  J.  W.  Thomas, 
Thomas  &  Sinobll,  Henry  Wise  Gabnbtt, 
and  Henby  E.  Davis,  counsel  for  appellants. 

Messrs.  Ohas.  Hanmbld  Wyatt,  Edw.  N. 
Rich,  counsel  for  appellee. 

The  opinion  of  the  Oourt  is  as  follows : 

Mr.  Justice  Robinson  delivered  the  opinion 
of  the  Oourt : 

The  question  in  this  case  is  an  interesting 
one,  and  one,  too,  of  more  than  ordinary  impor- 
tance. The  plaintiff  is  a  clergyman  of  the 
Piaotestant  Episcopal  Church,  and  the  defend- 
ants are  vestrymen  of  Saint  Matthew's  Parish, 
Garrett  County.  After  some  correspondence 
between  the  plaintiff  and  the  defendants,  and 
the  bishop  of  the  diocese,  in  regard  to  filling 
a  vacancy  then  existing  in  the  rectorship  of 
the  parish,  the  defendants  on  the  3d  of  Decem- 
ber, 1887,  passed  the  following  resolution : 

"That  in  consideration  of  the  letter  received 
from  the  bishop,  the  Rev.  F.  S.  Hipkins  is 
hereby  called  to  the  rectorship  of  St.  Mat- 
thew's Parish,  Oakland,  Md.,  also  that  the 
vestry  pledge  to  the  Rev.  F.  S.  Hipkins  the 
sum  of  seven  hundred  a  year  independent  of 
what  he  may  receive  from  the  mission  ftmd." 

This  call  with  the  terms  and  conditions  on 


which  it  was  offered  was  accepted  by  1^  plain-, 
tiff,  and  he  at  once  entered  upon  the  discharge 
of  his  duties  as  rector.  Subsequently,  on  the 
18th  September,  1890,  the  vestry  by  resolution 
requested  the  plaintiff  to  resign  his  rectorship, 
the  said  resignation  to  take  effect  January  Ist, 
1891.  This,  however,  he  reltised  to  do,  and  the 
vestry  by  resolution  passed  15th  November, 
1890,  notified  him  that  his  rectorship  of  the 
parish  would  terminate  1st  January  next  ensu- 
ing. From  this  action  of  the  vestry  the  plain- 
tiff appealed  to  the  bishop  of  the  diocese, 
claiming  under  title  second,  canon  fourth,  of  the 
Protestant  Episcopal  Church  of  the  United 
States,  that  the  vestry  had  no  power  to  termi- 
nate his  pastoral  relations  against  his  consent 
This  canon  provides  that  in  case  of  any  disa- 
gpreement  between  a  rector  and  the  vestry,  in 
regard  to  the  dissolution  of  his  pastoral  rela- 
tions either  party  may  give  notice  of  such 
disagreement  to  the  bishop  and  that  the  deci- 
sion of  the  bishop  in  the  premises  shall  be  final 
and  binding  upon  the  parties.  Section  4,  how- 
ever, provides,  "that  this  canon  shall  not  be  in 
force  in  any  diocese  which  has  made  or  shall 
hereafter  make  provision  by  canon  upon  the 
subject,  nor  in  any  diocese  with  whose  laws  or 
charters  it  may  interfere."  In  every  diocese 
therefore  in  which  this  canon  is  in  force,  the 
termination  of  the  pastoral  relations  of  the 
rector  must,  it  is  clear,  be  governed  by  its 
provisions.  On  the  other  hand,  if  any  diocese 
has  adopted  a  canon  of  its  own  in  rega^  to  the 
subject  matter  or  if  the  general  canon  law  in- 
terferes with  the  State  law,  then  the  general 
canon  law  has  no  application  or  force  in  such 
diocese  or  State.  No  canon,  it  is  conoededf  has 
been  adopted  in  this  diocese  upon  the  subject 
matter;  and  the  question  then  is  whether  there 
is  any  State  law  inconsistent  with  the  provis- 
ions of  the  general  canon  law,  for  if  so  the 
canon  is  not,  it  must  be  conceded,  in  force  in 
this  State.  Now  the  Act  of  1798,  chapter  24,  in- 
corporating the  vestries  of  the  Protestant 
Episcopal  Church  and  vesting  in  them  the  title 
and  possession  of  all  lands  and  property 
belonging  to  the  church,  provides  that 
"the  vestry  of  every  parish  shall  have 
ftill  power  and  authority  from  time  to 
time  to  choose  one  or  more  ministers  or 
readers  of  the  Protestant  Episcopal  Church, 
(heretofore  called  the  Church  of  England),  to 
officiate  in  any  church  or  chapel  belong^g  to 
the  parish  and  to  perform  the  other  duties  of  a 
minister  therein  for  such  time  as  the  said  vestry 
may  think  proper,  and  they  may  agree  and  con- 
tract  with  such  minister  or  ministers,  reader  or 


Digitized  by 


Google 


Vol.  XX 


THE  WASHINGTON  LAW  REPORTER. 


455 


leaden,  for  his  or  their  salary,  and  respecting 
the  use  of  the  parsonage  house  or  any  glebe  or 
other  lands  or  other  property,  if  any,  belonging 
to  the  parish,  and  on  snch  terms  and  oonditons 
as  they  may  think  reasonable  and  proper,  and 
their  choice  and  contract  shall  be  entered  among 
their  proceedings;  and  ui>on  the  expiration 
of  snch  contract  the  said  vestry  may  in  their 
discretion  renew  their  choice  or  make  a  new 
contract,  but  if  they  do  not  incline  so  to  do, 
their  former  choice  and  contract  shall  remain, 
until  they  declare  their  desire  to  make  a  new 
choice  or  contract." 

This  act  was  in  force  at  the  time  the  plaintiff 
accepted  the  call  tendered  to  him  by  the  vestry, 
and  when  he  entered  upon  the  discharge  of  his 
duties  as  rector.  By  this  act  the  vestry  was 
not  only  authorized  to  *' choose"  or  appoint  a 
minlBter,  but  his  tenure  and  the  termination  of 
his  pastoral  relations  were  made  the  subject  mat- 
ter of  contract  between  the  vestry  and  himself, 
provisions  altogether  inconsistent  with  the 
canon  law  and,  being  inconsistent,  we  do  not 
see  on  what  grounds  that  law  can  be  considered 
as  being  in  force  in  this  State.  The  bishop, 
however,  decided  that  the  canon  law  was 
applicable  in  this  particular  c^se  because  the 
vestry  failed  to  comply  with  the  conditions 
of  the  civil  law;  and  this  being  so,  he 
decided  also  that  the  vestry  had  no  power, 
either  under  the  civil  or  ecclesiastical  law, 
to  terminate  the  pastoral  relations  of  the 
plaintiff.  Now,  if  it  be  conceded  for  the 
purposes  of  this  case,  that  the  vestry  had 
failed  to  comply  with  the  requirements  of 
the  civil  law,  the  Act  of  1798  still  being  in  force, 
we  do  not  see,  with  great  deference,  how  its 
foilure  in  this  respect  could  make  operative  a 
canon  not  in  force  in  this  State.  But  be  that  as 
it  may,  whether  the  resolution  of  3d  December, 
in  pursuance  of  which  the  plainitff  accepted 
the  rectorship  of  this  parish,  be  a  compliance 
vnth  the  Act  of  1798,  depends  upon  the  terms 
of  the  resolution  as  construed  in  the  light  of 
the  facts  and  circumstances  under  which  it  was 
passed  and  the  law  as  it  then  existed  in  refer- 
ence to  the  subject  matter.  And  in  consider- 
ing these  it  will  be  necessary  to  refer  briefly  to 
certain  ikcts  connected  with  the  colonial  his- 
tory of  the  church  whicli  led  to  the  passage  of 
that  act  by  which  the  vestries  in  this  State 
were  authorized  to  employ  ministers  and  to 
'  contract  with  them  in  regard  to  the  tenure  of 
their  office.  By  the  Act  of  1702  the  Church  of 
England,  with  its  rites,  ceremonies  and  sacra- 
ments, was  declared  to  be  the  established 
church  of  the  province;  and  by  it  provision 


was  made  for  the  supi>ort  of  its  ministers  by  an 
annual  levy  "of  forty  pounds  of  tobacco  per 
poll  upon  every  taxable  person"  within  each 
respective  parish.    How  far  and  to  what  extent, 
£he  church  thus  established  was  subject  to  the 
English  ecclesiastical    law  has  given   rise  to 
a  good  deal  of  discussion   and   about  which 
there  is  some  conflict  of  opinion.    It  may  be 
fairly  assumed,   however,  that    the    colonial 
church  was  subject  to  and  governed  by  this 
law  so  for  as  it  was  applicable  and  was  consis- 
tent with  the  chartered  rights  of  Lord  Balti- 
more.   The  Bishop  of  London  as  Bishop  Ordi- 
nary not  only  claimed  but  exercised  so  far  as 
was  practicable  ecclesiastical  jurisdiction,  but 
the  distance  and  want  of  communication  with 
the  mother  country  and  other  causes  rendered 
the  exercise  of  this  jurisdiction  almost  i>ower- 
less.   But  in  the  presentation,  appointment  and 
induction  of  clergymen  the  colonial   church 
was  not  governed,  it  is  clear,  by  the  ecclesias- 
tical law.    In  England  the  presentation  was 
made  by  the  patron,  the  founder  of  the  parish, 
having  the  right  of  advowson,  or  by  his  heir 
or  alienee,  and  when  presented,  if  there  was  no 
objection  to  him,  he  was    instituted   by  the 
bishop  ;  that  is,  put  in  the  care  of  the  souls  of 
the  parish.    Then  followed  induction  by  the 
mandate  of  the  bishop,  being  a  ceremonial 
act  performed  by  the  inductor,  the  archdea- 
con, such  as  the  delivery  to  the  incumbent  of 
the  key  of  the  church  door,  and  then  the  tolling 
of  the  bell,  or  other  like   ceremony,  being  a 
symbolical  delivery  to  him  of  the  possession  of 
the  church  and  all  the  property'  belonging  to 
the  parish,  including   tithes,  etc.    And  when 
once  inducted,  he  thereby  acquired  a  freehold 
interest  in  the  property  of  the  parish  of  which 
he  could  not  be  deprived  except  by  ecclesiasti- 
cal sentence.    Here,  however,  the  appointment 
was  made  by  Lord  Baltimore  as  the  owner  of 
all  the  livings  and  entitled  therefore  to  the 
right  of  advowson,  and  when  so  appointed  the 
minister  was  licensed  by  the  Bishop  of  London, 
and  he  was  then  inducted  by  the   governor. 
And  though  there  does   not  appear  to  have 
been  any  ceremony  accompanying  the  act  of 
induction,  the  same  legal  effect  followed  it  as 
in  England.    At  least  no  clergyman  once  in- 
ducted was  ever  deprived  of  his  benefice  dur- 
ing the   colonial  period,  for  although  subject 
to  the  jurisdiction  of  the  Bishop  of  London, 
yet  such  were  the  difficulties  atteAding  its  ex- 
ercise that  all  efforts  on  his  part,  or  by  his 
commissary  to  bring  offending  clergyman  to 
trial  and  punishment  proved  unavailing.    And 
referring  to  this  subject  the  Rev.  Dr.  Hanks 
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"  Thus  Lord  Baltimore  selected  a  clergy- 
man in  England  and  appointed  him  to  a  living, 
the  Bishop  of  London  gave  him  a  license,  the 
governor  inducted  him,  if  he  did  wrong  the 
commissary  tried  him,"  if  there  happened  to 
be  a  commissary,  and  "when  convicted  no  power 
punished  him,  for  after  induction  even  his  lord- 
ship, the  proprietor,  could  not  remove  him,  and 
the  Bishop  of  London,  his  diocesan,  could 
neither  give  or  take  away  the  meanest  living." 
Hawk's  Ecc.  Com.,  194. 

This  condition  of  things  produced  its  legiti- 
mate fruits,  and  the  persistent  but  unsuccess- 
ftil  efforts  on  the  part  of  the  vestry  to  dissolve 
the  pastoral  relation,  when  such  dissolution 
seemed  so  desirable,  forms  a  painfhl  chapter  in 
the  colonial  history  of  the  church,  the  details 
of  which  we  have  no  inclination  to  consider. 
And  this  continued  down  to  the  American  Rev- 
olution, when  Maryland  having  formed  a  con- 
stitution for  its  own  government,  put  an 
end  forever  to  the  establishment.  But  the 
troubles  of  the  church  did  not  cease  with 
its  disestablishment.  Many  of  its  clergy  re- 
mained loyal  to  the  mother  country,  and  before 
the  Revolution  was  over  a  majority  of  the 
parishes  were  left  without  a  rector.  The  pro- 
prietary rights  of  Lord  Baltimore  being  an- 
nulled by  the  Revolution,  he  no  longer  had  the 
power  of  appointment ;  and  the  Bishop  of  Lon- 
don, if  his  jursidictiou  still  continued,  no  longer 
attempted  to  exercise  it,  and  if  he  had,  such 
was  the  the  temper  of  the  times,  it  is  doubtfhl 
whether  his  authority  would  have  been  re- 
spected. There  was  no  bishop  in  the  State, 
and  strange  to  say  there  never  was  a  bishop  of 
the  Protestant  Episcopal  Ohurch  in  this  coun- 
try until  after  the  Revolutioh,  Bishop  Seabury 
of  Connecticut,  consecrated  in  1784,  being  the 
first  American  bishop.  So,  practically  speak- 
ing, there  was  no  law,  civil  or  ecclesiastical,  for 
the  government  of  the  church,  and  it  was 
therefore  absolutely  necessary  to  provide  by  law 
some  mode  for  the  appointment  of  ministers 
to  fill  not  only  the  vacancies  then  existing  but 
such  as  might  occur  in  the  future.  And  hence 
the  Act  of  1779,  providing  for  the  election  of  a 
vestry  in  every  parish,  in  whom,  when  elected, 
was  vested  the  title  to  all  churches,  chapels 
and  property  belonging  to  the  parish,  and  this 
act  ftirther  provided  "that  the  said  vestrymen 
or  a  majority  of  them  shall  have  fhll  power  and 
authority  to  employ  a  minister  of  the  Church 
of  England  to  officiate  in  their  respective 
churches  or  chapels  for  such  time  as  may  be 
agreed."  We  have  thus  briefly  traced  the 
causes  which  led  to  the  passage  of  this  act. 


The  laity  had  felt  the  mischief^  resulting  from 
the  appointment  of  ministers  by  patrons  and 
strangers,  and  they  had  experienced,  too,  the 
difficulties  in  dissolving  the  pastoral  relation 
when  once  established,  however  much  the 
best  interests  of  the  parish  might  require 
such  a  dissolution.  And  to  remedy  all  this 
the  power  to  select  or  "choose"  a  minister, 
for  such  is  the  language  of  the  act,  was 
conferred  upon  the  vestry,  and  his  tenure 
was  made  a  matter  of  contract  between  himself 
and  the  vestry.  This  act  remained  in  force 
until  the  Act  of  1798,  in  which  was  embodied 
the  same  provision  in  regard  to  the  selection  of 
a  minister  and  his  tenure  when  so  selected,  the 
word  "choose"  being  substituted  for  "em- 
ploy "  used  in  the  Act  of  1779,  and  with  this 
further  significant  and  important  modification, 
that  if  upon  the  termination  of  his  tenure  as 
fixed  by  the  contract  the  vestry  failed  to  make 
"a  new  choice  or  contract,^^  the  minister  was 
still  to  continue  in  his  rectorship,  until  the 
vestry  deemed  it  advisable  to  "  make  a  new 
choice  or  contract." 

This  act  was  in  full  force  when  the  defend- 
ants tendered  the  rectorship  of  this  parish  to 
the  plaintifi^nd  when  it  was  accepted  by  him, 
and  Canon  4  being  inconsistent  with  its  provi- 
sions, it  necessarily  follows  that  the  dissolution 
of  the  plaintiffs  pastoral  relations  must  be 
governed  by  and  determined  by  the  act.  The 
contention,  however,  and  it  is  the  sole  conten- 
tion of  the  plaintiff,  is  that  the  general  canon 
law  must  be  considered  operative  in  this  par- 
ticular case  at  least,  because  the  defendants  by 
the  resolution  of  December  3d,  by  which  the 
plaintiff  was  called  to  the  rectorship  of  the 
parish,  failed  to  comply  with  the  conditions  of 
the  Act  of  1798.  Without  conceding  for  a 
moment  that  the  failure  of  the  defendants  in 
this  respect  could  make  operative  a  canon  law 
otherwise  conceded  not  to  be  in  force  in  this 
State,  let  us  see  whether  it  can  be  fairly  said  that 
they  have  failed  to  comply  with  the  conditions 
of  the  law.  Here  was  a  vacancy  in  the  parish, 
and  after  some  correspondence  with  the  bishop 
the  vestry  offered  to  delegate  to  him  its  author- 
ity to  call  a  minister.  But  this  ofifer  he  declined 
because  he  had  some  doubts  whether  he  could 
lawfully  exercise  delegated  power,  and  ftirther 
because  he  did  not  believe  the  plaintiff  would 
accept  the  appointment  unless  he  thereby  had 
the  full  authority  of  a  rector.  Then,  by  the 
resolution  of  3d  December,  the  defendants  ten- 
dered to  the  plaintiff  the  rectorship  of  the 
parish,  agreeing  at  the  same  time  to  pay  him 
seven  hundred  dollars  a  year.    This  call  and 
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the  terms  apon  which  it  was  offered  was  aeoep- 
ted.  Here,  then,  is  a  case  in  which  the  plaintiff 
was  chosen  rector  by  the  vestry  and  in  consid- 
eration of  his  services  as  such  an  agreement  on 
its  part  to  pay  to  liim  a  stipalated  snm  of 
money  a  year,  and  this  call  and  agreement 
were  both  recorded  among  its  proceedings. 
What  more  does  the  Act  of  1798  require?  But 
it  is  said  the  resolution  of  3d  December  fails  to 
comply  with  the  conditions  of  the  act,  because 
it  does  not  fix  a  definite  tifne  for  which  the 
plaintiff  was  chosen  rector;  that  it  does  not  fix 
a  day  for  the  termination  of  his  pastoral  rela- 
tion. This  is  a  question  of  law  to  be  deter- 
mined by  the  terms  of  the  contract  itself,  and 
the  nature  and  character  of  the  services  to 
be  rendered  under  it  The  plaintiff  knew, 
or  in  law  is  presumed  to  have  known, 
that  the  vestry  in  tendering  to  him  the  rec- 
torship of  the  parish  was  acting  in  pursuance 
of  tiie  authority  conferred  on  it  by  the  Act  of 
1798.  This  we  say  because  there  was  no  other 
law,  civil  or  canonical  in  force  in  this  State  con- 
ferring ui>on  a  vestry  the  power  to  call  a 
minister,  and  to  contract  with  him  in  regard  to 
his  tenure  as  minister.  And  for  the  purposes  of 
this  case  it  is  altogether  immaterial  whether  the 
resolution  of  3d  December  be  construed  as  a 
contract  for  a  definite  or  an  indefinite  time.  It  is 
immaterial  because  if  it  be  construed  as  a 
contract  for  a  definite  time,  for  a  year,  then  the 
plaintiff's  rectorship  terminated  at  the  end  of 
that  year.  On  the  other  hand,  if  it  be  construed 
as  a  contract  for  an  indefinite  time  then  it  is  a 
contract  at  will,  terminable  at  any  time,  at  the 
will  of  either  party.  So,  in  any  aspect  in  which 
this  resolution  under  which  the  plaintiff  as- 
sumed his  rectorship  may  be  considered  it  is,  it 
seems  to  us,  not  only  a  substantial  but  a  literal 
compliance  with  the  terms  and  conditions  of 
the  act.  If  it  be  construed  as  a  yearly  contract, 
a  contract  for  a  year,  then  the  defendants  had 
the  right  beyond  question  to  terminate  the 
pastoral  relations  on  the  1st  January,  1891;  or  if 
it  be  construed  as  a  contract  at  will,  they  had 
the  right  to  terminate  it  any  time  they  might 
deem  it  proper. 

Now  as  to  the  doubt  suggested  in  regard  to 
the  incorporation  of  the  vestry  of  this  parish,  it 
is  sufftcient  to  say  the  Act  of  1798  declared,  in 
the  first  place,  every  vestry  elected  in  pursuance 
of  the  provisions  of  that  act  to  be  acorporate  body, 
and  then  it  ftirther  provided  that  the  conven- 
tion of  the  Protestant  Episcopal  Ohurch  in  this 
diocese  may,  from  time  to  time,  constitute  new 
parses  by  dividing  or  uniting  the  several 
parishes  then  existing,  and  the  vestries  of  sudi 


parishes  elected  in  pursuance  of  the  act  are 
thereby  declared  to  be  incorporated.  So  all^ 
that  is  necessary  to  incorporate  a  vestry  under 
this  act,  is  that  the  convention  of  the  diocese 
shall  in  the  first  place  constitute  the  parish  and 
then  that  the  parishioners  shall  elect  a  vestry; 
when  these  conditions  are  complied  with  the 
vestry  ipso  facto  becomes  a  corporate  body. 
And  such  has  been  the  practice  and  usage  of 
the  Protestant  Episcopal  Ohurch  in  the  forma- 
tion of  parishes  and  the  incorporation  of  ves- 
tries ever  since  the  Act  of  1798  was  passed. 
And  the  general  corporation  law.  Art  23,  Sec 
217,  provides  in  express  terms,  that  "  nothing 
in  this  article  shall  prevent  the  Protestant 
Episcopal  Ohurch  from  incorporating  the  ves- 
tries in  the  several  parishes  according  to  the 
usages  of  the  said  church. 

The  Act  of  1798  is  not  to  be  found,  it  is  true, 
in  the  code.  But  the  code  is  a  codification  of 
the  public  general  laws  and  the  public  local 
laws.  This  act  is  neither  a  public  general  law 
nor  is  it  a  public  local  law.  It  is  a  mere  private 
act  incorporating  the  vestries  of  a  particular 
religious  denomination,  private  Gcrporations^ 
and  being  a  private  law  it  was  not  and  could 
not  properly  be  codified  as  part  of  the  public 
general  laws.  It  follows  from  what  we  have 
said  that  the  order  granting  an  injunction  in 
this  case  must  be  reversed  and  that  the  bill 
filed  by  the  plaintiff  must  be  dismissed. 

Order  reversed  and  bill  dismissed. 


Supreme  Court  of  tbe  District  of  Colmnbia, 
In  General  Term. 

ELLEN  E.  HARTLEY  v.  HARVEY  SPAUL- 
DING  BT  AL. 

1.  Where  a  wall  is  built  in  a  row  of  houses  the  whole  of  it 

is  not  an  appartenance  to  one  of  them.  The  porchaBer 
of  such  house  acquires  half  of  the  division  wall  as  a 
party  wall. 

2.  The  case  of  Cochran  ▼.  Nailor,  6  Mackey ,  580,  is  re-ai&rmed. 

The  windows  overlooking  adjoining  premises  are  to  be 
closed,  the  Arames  to  be  removed,  and  the  space  is  to  be 
built  up  Just  as  the  rest  of  the  wall  was  built— ^ot  a 
square  patch  of  work  put  in,  but  the  bricks  are  to  inter- 
lock, and  the  wall  is  to  be  made  as  solid  as  a  party  wall 
should  have  been  made. 

In  Equity.    No.  11671.    Decided  June  24, 1802. 

The  Chief  Justxcb  and  Justices  Jambs  and  Bradlby 

sitting. 

Mr.  Justice  James  delivered  the  opinion  of 
the  CJourt : 

Mr.  E.  A.  Newman  for  complainant. 

Messrs.  Harvey  Spaulding  and  Wbstbl 
WnxouGHBY  for  defendants. 

This  was  a  suit  for  an  injonotion  requiring 
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the  defendant  Spaulding  to  dose  oertain  win- 
dows in  what  is  alleged  to  be  a  party  wall,  over- 
looking the  premises  of  the  complainant  and 
interfering  directly  with  her  enjoyment  and 
with  the  privacy  of  oertain  rooms  in  her  house. 
It  appears  that  the  complainant  and  the  defend- 
ant are  owners  of  two  adjoining  properties, 
originally  belonging  to  Alexander  R.  Shepherd 
in  his  subdivision  of  square  164.  The  houses 
were  sold  at  different  periods  by  Shepherd  as  lots 
12  and  13.  The  defendant  claims  some  peculiar 
right,  on  the  ground  that  Shepherd's  con- 
veyance of  his  title  was  prior  to  that  of  com- 
plainants, and  that  in  that  way  it  be- 
came necessary,  in  order  to  save  any  rights 
to  the  party  wall  so-called  to  the  complainant 
that  there  should  have  been  a  reservation  out 
of  the  deed  to  Spaulding.  His  claim  is  that  he 
bought  the  whole  division  wall  as  an  appurte- 
nance. 

Where  a  wall  is  built  in  a  row  of  houses 
the  whole  of  it  is  not  an  appurtenance  to  one  of 
them.  The  purchaser  of  each  house  acquires 
half  of  the  division  wall  as  a  party  wall.  One 
of  the  houses  runs  back  ftirther  than  the  other, 
but  stands  partly  on  each  lot.  The  defendant 
was  limited,  therefore,  to  his  right  in  a  party 
walL 

We  have  already  considered  this  question  in 
the  case  of  Patrick  Oochran  v.  Washington 
Nailor,  in  6  Mackey,  580,  and  the  court  has 
no  reason  to  doubt  at  all  the  law  as  there 
laid  down.  We  there  said:  "The  servi- 
tude imposed  in  invitum  is  to  be  con- 
strued with  the  utmost  strictness.  It  ren- 
ders the  occupation  of  another's  land  lawful 
only  when  the  wall  with  which  it  is  occupied 
satisfies  the  reason  and  purpose  for  which 
the  easement  was  imposed.  The  servient 
owner  is  compelled  to  submit  to  the  burden 
only  on  the  ground  that  the  thing  imi>osed  is, 
in  contemplation  of  law,  a  benefit  equally  to 
him  and  to  the  dominant  owner;  in  other 
words,  that  it  at  once  stands  ready  for  his  en- 
joyment for  all  the  purposes  for  which  a  party 
wall  is  intended  to  serve.  These  purposes  in- 
clude several  uses.  It  is  intended,  in  the  first 
place,  to  serve  for  the  support,  at  any  point,  of 
the  beams  which  the  servient  owner  may  reas- 
onably have  occasion  to  insert  in  a  supporting 
wall.  This  forbids  the  construction  of  open- 
ings where  beams  can  not  be  inserted,  and 
support  can  not  be  afforded.  In  the  next 
place,  it  is  intended  to  serve  the  purpose  of  a 
complete  division  between  adjoining  houses. 
This  forbids  the  construction  of  spaces  in  it 
which  do  not  divide.    It  is  no  answer  to  say 


that  the  dominant  owner  stands  ready  to  fill 
up  the  opening  whenever  the  servient  owner 
desires  to  use  the  wall  as  a  party  wall.  That 
very  statement  admits  that  it  had  not  been 
meantime  a  party  wall,  and  the  servitude  only 
renders  lawftil  occupation  by  an  actual  party 
walL  The  occupation  meantime  by  what  is  not 
a  party  wall  is  not  the  enjoyment  of  an  ease- 
i^ent,  but  is  simply  a  trespass. 

"  If  a  wall  with  windows  or  openings  is  not  a 
party  wall  within  the  intention  of  the  rule,  it  im- 
poses the  servitude  of  such  wall  and  is  therefore 
a  trespass.  We  have  to  consider  next  that  the 
trespass  is  accompanied  in  this  case  with  con- 
stant circumstances,  which  caused  discomfort 
and  inconvenience  to  the  injured  party  in  the 
enjoyment  of  the  rest  of  his  land.  Windows 
overlooking  his  domestic  ground  diminish  the 
proper  enjoyment  of  the  premises  and  impiur 
their  value." 

The  court  then  went  on  to  say :  *'That  not 
only  must  an  opening  be  dosed,  but  that  it 
must  be  done  in  a  particular  manner,  that  is  to 
say,  the  brick  work  used  in  closing  the  open- 
ings should  not  be  a  mere  patch,  but  should 
connect  with  the  a4}oining  wall  in  the  usual 
manner  of  a  continuous  wall."  That  is  to  say, 
it  is  not  to  be  patch  work  or  a  square  patch  of 
bricks  filled  in,  because  that  does  not  give  the 
support  to  the  wall  as  it  should  have  as  a  party 
wall. 

We  affirm  the  injunction  granted  below  with 
this  modification,  that  these  window  firames 
are  to  be  removed,  and  the  space  is  to  be 
built  up  just  as  the  rest  of  the  wall  was  built. 
Not  a  square  patch  of  work  put  in,  but  the 
bricks  are  to  interlock  and  the  wall  is  to  be 
made  as  solid  as  a  party  wall  should  have  been 
made. 

With  that  addition  the  decree  of  the  Equity 

Court  is  affirmed, 

•  <»»  « 

INSUBANCB— Beneficiary-— Designation. —  The 
Supreme  Court  of  Minnesota  held,  in  the  re- 
cent case  of  Gutterson  v.  Gutterson  et  at.,  that 
where  a  member  of  an  association  hdds  its  cer- 
tificate or  contract  to  pay  a  specified  sum  at 
his  death  to  such  person  as  he  shall  designate, 
and  the  by-laws  of  the  association  give  him  the 
power  at  any  time  to  change  the  designation, 
not  requiring  the  consent  of  the  person  first 
designated,  me  latter  has  but  a  bare  expectancy, 
which  ceases  upon  the  death  of  that  person 
during  the  life  of  the  person  so  insured. 


An  Unfortunate  Verdict— "Sintinoed  for 
loife,  d'yer  say  ?  Arrah,  thin,  if  the  Judge  had 
his  eyes  about  him,  he  might  ha'  seen  that 
Dinnis  was  that  dilicate  that  he'd  never  live  to 
sarve  out  a  loife  sintince,  even  if  it  was  only  for 
three  years."— BrooWyn  Hfe, 
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New  York   Court  of  Appeals. 

RUMSEY  V.   NEW  YORK  &  N.  E.  RR.  00. 

Watbb  and  Water  Ooubsb  —  Reparian 
RxaHTS — AccEBS  —  Obstrucjtionb— Meas- 
ure OF  Damages— Evidence. 

1.  In  an  action  against  a  railroad  company  by  riparian 

owners  for  damages  to  their  uplands,  caused  by  the 
constmction  of  defendant's  roadbed  across  plaintiflTs 
water  ftront,  and  thereby  catting  off  their  access  to  the 
river,  where  It  i^pears  that  the  use  of  the  uplands  as  a 
brick  yard  was  disoontinued  by  plaintiff's  some-  years 
prior  to  the  constmction  of  defendant's  road-bed.  the 
proper  measure  of  damages  cannot  be  based  on  the 
rental  or  usable  value  of  the  property  for  a  brick  jrard 
but  is  the  diminished  rental  or  usable  value  of  the 
property  as  It  is,  in  consequence  of  the  loss  of  access  to 
the  river. 

2.  Evidence  as  to  the  rental  value  of  the  uplands  without 

defendant's  roadbed  is  competent,  but  insufficient,  to 
establish  the  legal  measure  of  damages,  in  the  absence 
of  other  evidence  of  the  rental  or  usable  value  of  such 
uplands  with  the  road-bed. 

8.  In  such  case,  evidence  offered  by  defendant  to  prove  the 
additional  expense  caused  by  the  construction  of  de- 
fendant's road-bed,  of  shipping  bricks  to  market  on  the 
river  was  improperly  excluded. 

4.  The  owner  of  land  on  a  public  river  is  entitled  to  such 
damages  as  he  may  have  sustaine4  as  against  a  railroad 
company  that  constructs  its  road  across  his  water  firont, 
and  deprives  him  of  access  to  the  navigable  part  of  the 
stream,  unless  the  owner  has  granted  the  right,  or  it 
has  been  obtained  by  the  power  of  eminent  domain. 
15  N.  T.,  609,  reversed. 

Decided  AprU  12, 1802.  . 

Appeal  fW>m  the  Sapreme  Oonrt,  General 
Term,  Second  Department.  Action  for  dam- 
ages for  obstructing  plalntifiPs  means  of  access 
to  the  Hadson  River.  From  a  judgment  of  the 
General  Term  afitoning  a  judgment  of  the 
Special  Term  for  plainti£EG^  defendant  appeals. 

Mr.  Justice  O'Brien  delivered  the  opinion 
of  the  Court : 

This  appeal  involves  two  important  questions  : 
(1)  The  rule  of  damages  applicable  generally 
to  such  cases ;  and  (2)  the  right  of  plaintififs  to 
recover  anything  for  the  period  prior  to  March 
8,  1886.  The  plaintififs  are,  and  for  more  than 
twenty  years  have  been,  the  owners  of  about 
forty  acres  of  land  on  the  east  bank  of  the  Hud- 
son River  at  Fishkill,  bounded  on  the  west  by 
the  river,  and  covering  about  one  thousand  feet 
of  the  river  firont.  It  also  appears  that  on  the 
3d  of  March,  1885,  the  State,  pursuant  to  a 
resolution  of  the  commissioners  of  the  land 
office,  granted  to  the  plaintiffs  the  lands  under 
water,  adjacent  to  and  in  front  of  the  uplands, 
fh>m  high-water  mark  westerly  to  the  channel 
bank  of  the  river,  excepting  therefrom  the 
rights  of  the  New  York  Central  and  Hudson 
River   Railroad   Company.    This   railroad,    it 


seems,  was  constructed  across  the  water-front 
prior  to  or  about  the  year  1854,  and  since  that 
time  the  plaintiffs  and  their  grantors  have  used 
a  strip  of  land,  leading  from  the  uplands 
through  a  culvert  under  the  Hudson  River  Rail- 
road to  the  channel  of  the  river,  for  loading 
vessels  with  brick  made  on  the  premises,  and 
for  all  purposes  connected  with  the  manufitcture 
of  brick  on  the  premises,  with  the  consent  of 
the  Hudson  River  Railroad,  until  such  use  was 
obstructed  by  the  building  of  the  defendant's 
road-bed.  This  was  built  in  the  years  1880  and 
1881,  outside  and  nearly  parallel  with  the  road- 
bed of  the  Hudson  River  road,  in  front  of  the 
culvert  above  described,  and  along  the  whole 
river  front  of  plaintiflf's  land  without  any 
right  or  authority  from  the  plaintiffs  or  thefr 
grantora  The  effect  of  this  was  to  out  off  the 
plaintiffs  from  access  to  the  river  from  their 
land.  The  plaintiffs'  title  to  the  uplands  and 
the  land  under  water,  where  the  defOTidant's 
road  is  built,  has  been  determined  in  their  jbvor 
by  the  decisions  of  this  court.  Rumsey  v. 
Raihroad  Co.,  114  N.  Y.,  423;  125  Id.,  681.  The 
principles  applicable  to  actions  of  an  equitable 
character  to  restrain  the  operations  or  mainte* 
nance  of  such  structures,  when  the  foots  amount 
to  a  continuing  trespass  against  the  rights  of 
adjacent  property-owners,  are  not  involved,  as 
the  plaintiffs  have  not  adopted  that  form  of  ob- 
taining relief.  Gal  way  v.  Railroad  Co.,  128  N. 
Y.,  132 ;  mine  v.  Raihroad  Co.,  101  Id.,  98. 

In  this  action  the  plaintiff  seek  to  recover 
damages  to  their  uplands  sustained  by  the  act 
of  the  defendant  in  constructing  its  road  bed 
across  the  plaintiffs'  water  fronl^  and  thereby 
cutting  off  their  access  to  the  river,  and  such 
damages  are  claimed  from  the  time  of  the  con- 
struction of  the  railroad  to  the  commencement 
of  the  action.  The  court  assessed  the  damages 
at  110,500.  This  result  was  reached  upon  the 
theory  that  the  use  of  the  plaintiflb'  premises 
for  the  purpose  of  a  brick  yard  had  been  depre- 
ciated to  that  extent  in  consequence  of  the 
construction  of  defendant's  road.  At  the  same 
time  the  court  found  that  the  culvert,  as  ai 
passage  way,  was  discontinued  about  the  year 
1875,  and  the  dock,  at  the  westerly  end  of  the 
culvert,  was  allowed  to  go  to  decay,  as  was 
also  the  causeway  which  connected  the  dock 
with  the  brick  yard ;  that  the  plaintifib'  lands 
had  no  buildings  or  machinery  on  them  to  fit 
them  for  use  for  brick  making  purposes,  and 
that  they  had  been  in  this  situation  since  the 
year  1875,  and  that  the  defendant  had  in  no  wise 
injured  the  plaintiffs'  lands  except  only  to 
prevent  or  delay  the  sale  of  the  clay  thereon 
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for  briok  making  purposes.  It  appears  therefore 
from  these  findings  that  the  ase  of  the  premises 
for  brick  making  or  as  a  brick  yard  had  been 
discontinued  six  years  before  the  defendant's 
road  was  built  The  plaintiflb  asked  to  reoover 
in  this  action  only  such  damages  as  they  have 
sustained,  up  to  the  commencement  of  the 
action,  by  reason  of  the  acts  complained  of. 
As  a  basis  for  the  estimate,  the  land  must  be 
taken  as  it  was  used  during  the  time  embraced 
in  the  action.  It  does  not  appear  that  the  use 
of  the  premises  as  a  brick-yard  was  discontinued 
in  consequence  to  the  acts  of  the  defendant,  and 
that  fkot  could  not  well  be  established,  for  it 
ceased  to  be  used  for  such  purpose  long  before 
the  defendant's  road  was  built.  The  proper 
measure  of  dam^iges  in  such  a  case  is  the  dimin- 
ished rental  or  usable  value  of  the  property  as 
it  was,  in  consequence  of  the  loss,  by  defend- 
ant's acts,  of  access  to  the  river,  in  the  manner 
enjoined  by  the  owner  prior  to  the  construction 
of  the  embankment  across  the  water-iVont  by 
the  defendant.  The  plalntififs  cannot  be  per- 
mitted to  prove  or  allowed  to  recover  damages 
that  they  might  have  sustained  if  they  had  put 
the  property  to  some  other  use  or  placed  other 
structures  upon  it.  Tallman  v.  Railroad  Co., 
121  N.  Y.,  119.  The  damages  could  not  be  based 
upon  the  rental  or  usable  value  of  the  property 
for  a  brick-yard,  any  more  than  they  could  be 
based  upon  their  use  for  some  other  specific  or 
particular  purpose  to  which  they  were  not  in 
£Bct  put  by  the  owners.  The  question  is,  what 
damages  did  the  plaintiffs  in  part  suffer  by  hav- 
ing the  access  to  the  river  cut  off?  not  what 
they  might  have  suffered  had  the  land  been  de- 
voted to  some  particular  use  to  which  it  was 
not  put. 

The  proof  of  damages  on  the  part  of  the 
plaintiffs  consisted  entirely  of  the  opinions  of 
witnesses  as  to  the  rental  value  of  the  land  in 
the  absence  of  the  structure  built  by  the  defend- 
ant. This  proof  was  competent  as  for  as  it 
went,  but  it  did  not  establish  the  legal  measure 
of  damages.  It  should  also  have  been  shown 
what  was  the  rental  or  usable  value  of  the 
premises  as  they  were  with  the  obstruction 
which  interfered  with  the  access  to  the  river, 
as  the  difference  in  these  two  sums  represented 
the  actual  loss  caused  by  the  defendant's  acts. 

The  defendant  offered  to  prove  the  additional 
cost  of  shipping  brick  to  market  upon  the  river, 
rendered  necessary  by  the  construction  of  the 
embankment  This  testimony  was  objected  to 
by  plaintiffs,  and  excluded  by  the  court,  to 
which  the .  defendant  excepted.  This  ruling 
was  erroneous.    The  additional  expense,  caused 


by  the  defendant's  structure  in  the  river,  of 
transporting  brick,  or  any  other  product  of  the 
land,  to  market,  was  an  imi>ortant  element  of 
the  damage  sustained,  and  the  defendant  should 
have  been  permitted  to  prove  the  fod»  in  that 
regard,  at  least  by  way  of  answers  to  plaintiff's 
theory  of  damages.  The  method  adopted  of 
establishing  the  plaintiffs'  damages  therefore 
demands  a  reversal  of  the  judgment 

The  plaintiffs  were  permitted  to  recover  for 
more  than  four  years  prior  to  their  grant  of 
the  land  under  water,  on  the  3d  of  March,  1885. 

During  this  period  the  plaintiffs'  rights  were 
those  of  ordinary  riparian  owners  on  the  banks 
of  navigable  rivers.  They  owned  the  uplands 
bounded  by  the  river,  and  as  such  owners  had 
the  right  under  the  statute  to  apply  to  the  com- 
missioners of  the  land  office  for  a  grant  of  land 
under  water  in  front  of  their  premises.  In  this 
respect,  and  on  this  branch  of  the  case  the  &ctB 
are  identical  with  those  in  the  case  of  Gtould  v. 
Railroad  Co.,  6  N.  Y.,  522.  If  that  case  is  to  be 
followed,  the  plaintiffs  cannot  recover  any 
damages  prior  to  March  3,  1885.  It  was  there 
held  that  the  owner  of  lands  on  the  Hudson 
river  had  no  private  right  or  property  in  the 
waters  or  the  shore  between  high  and  low-water 
mark,  and  therefore  is  not  entitled  to  compen- 
sation ft^m  a  railroad  company  which,  in  pur- 
suance of  a  grant  from  the  Legislature,  con- 
structs a  railroad  along  the  shore,  between  high 
and  low-water  mark,  so  as  to  cut  off  all  com- 
munications between  the  land  and  the  river 
otherwise  than  across  the  railroad.  It  is  be- 
lieved that  this  proposition  is  not  supported 
by  any  other  judicial  decision  in  the  State, 
and  if  we  were  dealing  with  the  question 
now  as  an  original  one,  it  would  not  be  diffi- 
cult to  show  that  the  judgment  in  that  case  is  a 
departure  from  precedent  and  contrary  to 
reason  and  justice.  It  is  no  doubt  true  that 
even  a  single  adjudication  of  this  court,  upon 
a  question  properly  before  it,  is  not  to  be  ques- 
tioned or  disregarded  except  for  the  most 
cogent  reasons,  and  then  only  in  a  case  where 
it  is  plain  that  the  judgment  was  the  result  of  a 
mistaken  view  of  the  condition  of  the  law  ap- 
plicable to  the  question.  But  the  doctrine  of 
stare  decma,  like  almost  every  other  legal  rule, 
is  not  without  its  exceptions.  It  does  not  apply 
to  a  case  where  it  can  be  shown  that  the  law 
has  been  misunderstood  or  misapplied,  or  where 
the  former  determination  is  evidently  contrary 
to  reason.  The  authorities  are  abundant  to 
show  that  in  such  oases  it  is  the  duty  of  courts 
to  re-examine  the  question.  Chancellor  Kent, 
commenting  upon  the  rule  of  8tare  decisis,  said 
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that  more  than  a  thousand  cases  could  then  be 
pointed  out,  in  the  English  and  American  re- 
ports, which  had  been  overruled,  doubted  or 
limited  in  their  application.  He  added  that 
*4t  is  probable  that  the  records  of  many  of  ihe 
courts  of  this  country  are  replete  with  hasty 
and  erode  decisions,  and  in  such  cases  ought 
to  be  examined  without  fear,  and  revised  with- 
out reluctance,  rather  than  to  have  the  char- 
acter of  our  law  impaired,  and  the  beauty  and 
harmony  of  the  system  destroyed,  by  the  per^ 
petuity  of  error."  1  Kent  Com.,  13th  Ed.,  477; 
Broom  L^.,  Max.,  153 ;  Giflford  v.  Livingston,  2 
Den.,  392 ;  Morse  v.  Goold,  11  N.  Y.,  281 ;  Judson 
V.  Gray,  Id.,  408. 

The  Gk>old  case  has  been  frequently  criticised 
and  questioned,  and  it  is  believed  has  never 
been  ftdly  acquiesced  in  by  the  courts  or  the 
profession  as  a  decisive  authority  or  a  correct 
exx>osition  of  the  law  respecting  the  rights  of 
riparian  owners.  Kane  v.  Railroad  Oo.,  125  N. 
Y.,  184. 

The  learned  Judge  who  gave  the  prevailing 
opinion  in  the  case  assumed,  as  the  foundation 
of  his  argument  that  the  question  was  conclu- 
sively determined  by  the  Supreme  Court  ad- 
verse to  the  plaintiff  in  Lansing  v.  Smith,  8 
Cow.,  146,  subsequently  affirmed  in  the  Court 
of  Errors,  4  Wend.,  9.  That  case  grew  out  of  the 
construction  of  the  canal  basin  at  Albany,  a 
public  improvement  to  promote  commerce  and 
navigation ;  and  the  question  was,  whether  as 
against  such  an  improvement,  the  plaintiffs 
right  to  the  use  of  his  dock  and  water-front,  as 
he  had  enjoyed  it  before,  was  exclusive.  It  may 
be  conceded  that  the  sovereign  power  in  a  work 
for  the  improvement  of  the  navigation  of  a 
public  river  may  incidentally  interfere  with 
the  enjoyment  and  use  of  the  water-front  by 
riparian  owners,  but  the  power  to  grant  to  a 
private  individual  or  corporation  the  right  to 
cut  such  owner  off  entirely  from  communica- 
tion with  the  stream,  without  compensation,  is 
quite  another  and  different  question.  There  is 
really  no  authority  in  Lansing  v;  Smith  for  the 
support  of  such  a  proposition.  On  the  contrary, 
as  was  i>ointed  out  by  Judge  Andrews  in  the 
Kane  Case,  supra,  that  question  was  excluded 
from  the  discussion,  as  the  chancellor  who  de- 
livered the  opinion  was  oarefhl  to  say:  "Whether 
the  Legislature  could  grant  the  right  to  any  other 
person  to  build  a  wharf  in  front  of  the  plaintiff, 
so  as  to  destroy  his  entirely,  is  a  question  which 
is  not  necessary  now  to  discuss. 

It  is  not  necessary  to  refer  at  much  length  to 
the  numerous  cases  and  abundant  learning  to 


of  riparian  owners.  The  authorities  on  the 
general  subject  are  not  all  in  harmony,  and  we 
are  now  concerned  with  but  a  single  branch  of 
an  important  and  somewhat  complicated  sub- 
ject, namely,  the  rights  of  such  owner,  as  against 
some  other  private  interest,  to  have  access  to 
and  enjoy  the  use  of  the  highway. 

It  may  be  observed,  however,  that  since 
the  decision  of  the  Gk>old  Case,  in  1852, 
this  question,  and  questions  of  a  kindred 
nature,  have  been  elaborately  examined, 
discussed  and  settled  in  this  court,  in  our  high- 
est Federal  tribunal,  in  the  court  of  last  resort 
in  England,  and  in  the  highest  courts  of  sev- 
eral of  our  sister  States.  The  doctrine  of  that 
case  has  been  repudiated  or  ignored  in  these 
decisions,  and  the  rights  of  proprietors  of  lands 
upon  rivers  and  public  highways  determined 
upon  principles  more  in  accord  with  reason  and 
justice.  The  long  line  of  decisions  in  this 
court,  from  the  Story  Case,  96  N.  Y.,  122,  to  the 
Kane  Case,  125  Id.,  164,  hold  that  an  owner  of 
land  abutting  upon  a  public  street  has  a  prop- 
erty right  in  such  street  for  the  purpose  of  ac- 
cess, light  and  air,  and  that  the  State  has  no 
power  to  grant  to  a  railroad  the  right  to  oc- 
cupy the  street,  when  such  occupation  ii^Juri- 
ously  affects  the  enjoyment,  by  the  property- 
owner,  of  such  rights,  except  by  the  exercise  of 
the  power. of  eminent  domidn,  and  when  a 
street  is  thus  used  by  the  railroad,  without  con- 
demnation proceedings  or  a  grant  from  the 
property-owner,  it  is  responsible  to  him  for  any 
damages  resulting  therefrom.  Unless  there  is 
some  distinction  to  be  made  between  the  rights 
which  pertain  to  an  owner  of  land  upon  a  pub- 
lic river  and  one  upon  a  public  street,  which  is 
not  perceived,  then  the  principles  sanctiond  by 
this  court  in  these  cases  virtually  overrule  the 
Goold  Case,  as  they  are  apparently  irreconcil- 
able. 

The  question  respecting  the  rights  of  riparian 
owners  in  such  a  case  was  determined  in  the 
Supreme  Court  of  the  United  States  in  Yates 
V.  Milwaukee,  10  WalL,  497.  Mr.  Justice  Miller 
in  delivering  the  opinion  of  the  Court,  stated 
the  law  clearly,  as  determined  by  that  court : 
**But  whether  the  title  of  the  owner  of 
such  a  lot  extends  beyond  the  dry  land 
or  not,  he  is  certainly  entitled  to  all 
the  rights  of  a  riparian  proprietor  whose 
land  is  bounded  by  a  navigable  stream,  and 
among  these  rights  are  access  to  the  navigable 
part  of  the  river  from  the  front  of  his  lot^  the 
right  to  make  a  landing,  wharf  or  pier  for  his 
own  use  or  for  the  use  of  the  public,  subject  to 
be  found  in  the  books  respecting  the  rights  such  general  rules  and  regulations  as  the  Legis- 
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latare  may  see  proper  to  impose  for  the  protec- 
tion of  tlie  rights  of  the  public,  whatever  they 
may  be.  *  *  *  Tliis  riparian  right  is  prop- 
erty, and  is  valuable,  and  though  it  must  be 
enjoyed  in  due  subjection  to  the  rights  of  the 
public,  it  cannot  be  arbitrarily  or  capriciously 
destroyed  or  impaired.  It  is  a  right  of  which 
when  once  vested,  the  owner  can  only  be  de- 
prived in  accordance, with  the  established  law, 
and  if  necessary  that  it  be  taken  for  the  public 
good,  upon  due  compensation."  St.  Louis  v. 
Rutz,  138  U.  S.  246. 

In  England  it  was  held  quite  recently  t^at 
the  owner  of  an  estate  on  the  tide-waters  of  the 
Thames  was  entitled  to  compensation,  not  only 
for  the  land  actually  taken,  under  the  authority 
of  a  statute,  for  the  construction  of  a  public 
road  along  the  shore,  which  cut  ofif  the  owner's 
access  to  the  river,  but  also  for  the  permanent 
damage  to  the  whole  estate  in  consequence  of 
its  change  by  the  improvement  from  river-side 
to  road-side  property,  including  his  individual 
and  particular  right  to  use  the  shore  of  the 
river.  Buccleuch  v.  Board,  L.  R.,  5  H.  L.,  418. 
In  nearly  all  of  our  sister  States  where  the 
question  has  arisen  the  same  or  substantially 
similar  rules  have  been  adopted.  Ashby  v. 
Railroad  Co.,  6  Mete.  (Mass.),  368 ;  Providence 
Steam-Engine  Co.  v.  Providence  &  S.  S.  S.  CJo., 
12  R.  I.,  367 ;  Chapman  v.  Raibroad  Co.,  33  Wis., 
629 ;  Delaplaine  v.  Raibx)ad  Co.,  42  Id.,  214 ; 
Holton  V.  Milwaukee,  31  Id.,  38 ;  Brisbane  v. 
Railroad  Co.,  23  Minn.,  114. 

The  case  of  Stephens  v.  Railroad  Co.,  34  N.  J. 
Law,  632,  in  which  a  contrary  rule  was  adopted, 
was  decided  largely  upon  the  authority  of  the 
Gk>old  Case,  and  that  of  Buccleuch  v.  Board,  L. 
R.  5  Exch.,  221,  which,  as  we  have  seen,  waj9 
subsequently  reversed  in  the  House  of  Lords. 
Gk>uld  Waters,  Sec.  151.  It  must  now,  we  think 
be  regarded  as  the  law  in  this  State  that  an  owner 
of  land  on  a  public  river  is  entitled  to  such  dam- 
ages as  he  may  have  sustained  as  against  a  rail- 
road company  that  constructs  its  road  across 
his  water-front,  and  deprives  him  of  access  to 
the  navigable  part  of  the  stream,  unless  the 
owner  has  granted  the  right,  or  it  has  been  ob- 
tained by  t£e  power  of  eminent  domain.  This 
principle  cannot  of  course  be  extended  so  as  to 
interfere  with  the  right  of  the  State  to  improve 
the  navigation  of  the  river,  or  with  the  power 
of  Congpress  to  regulate  commerce,  under  the 
proviBions  of  the  Federal  Constitution.  The 
plaintiffs  were  therefore  entitled  to  recover 
such  damages  as  the^  could  prove  to  have  been 
sustained  by  them  prior  to  ^larch  3, 1886,  but  on 
account  of  the  erroneous  rules  adopted  for  de- 
termining the  damages  above  pointed  out,  the 
judgment  must  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concur. 


Supreme  Court  of  Texas. 

ANDERSON  v.  WESTERN  UNION 
TELEGRAPH  COMPANY. 

Telegraph  Companies— Pailurb  to  Deliver 
Message— Joinder  op  Actions— Use  op 
Blanks— Notice  op  Claim. 

1 .  In  an  action  by  a  fiftther  and  son  against  a  telegraph 

company  for  damMree  for  its  fMlnre  to  deliver  certain 
messages,  it  appeared  that  the  father  and  his  two  sons 
resided  at  D.;  that  the  father  was  at  work  at  the  county 
poor  farm  to  satisfy  a  fine  at  H.;  that  his  son  J. '  died, 
and  that  the  other  son.  S..  telegraphed  to  the  manager 
of  the  poor  farm,  informing  him  of  the  death;  that  the 
constable  to  whose  custody  the  father  had  been  reman* 
ded,  sent  a  message  to  such  manager  to  release  the 
father  on  account  of  the  death;  that  thereafter,  on  the 
same  day,  S.  sent  another  message  to  such  manager. 
The  charges  on  the  three  messages  were  paid,  and  were 
received  by  the  company's  agent  at  H.,  but  the  moMages 
were  not  delivered  until  the  following  day,  when  the 
father  was  immediately  released.  By  reason  of  the 
delay,  he  was  unable  to  reach  D.  before  the  burial  of 
his  son.  Held,  that  the  flEkther's  and  S*s  causes  of  action 
could  not  be  Joined. 

2.  The  company  answered  that  the  messages  were  written 

on  blanks,  which  had  thereon  printed  stipulations  that 
messages  would  be  delivered  free  within  the  established 
free  delivery  limits  of  the  terminal  otBce;  that  for  a 
greater  distance  a  special  charge  would  be  made  to 
cover  the  cost  of  delivery;  that  the  person  to  whom  the 
messages  were  addressed  did  not  reside  within  the  tree 
delivery  limits  at  H.,  which  were  one-half  mile  each 
way  fh>m  the  company's  office;  and  that  no  charges 
were  paid  or  guarantied  for  special  delivery.  Held,  that 
the  answer  stated  a  good  defense. 

8.  Where  it  was  shown  that  the  constable's  telegram  was 
not  written  on  one  of  the  company's  blanks,  and  it  did 
not  appear  that  it  was  pinned  to  one  of  such  blanks 
with  his  knowledge,  or  the  knowledge  of  the  person  by 
whom  it  was  sent  to  the  company's  office,  it  was  error 
to  refuse  to  admit  it  in  evidence,  detached  Arom  the 
blank  form  to  which  it  had  been  so  pinned. 

4.  Since  the  constable's  telegram  secured  the  father's  re- 
lease, and  the  failure  to  deliver  it  was  the  gist  of  the 
action,  the  company  having  received  it  without  stipu- 
lating that  notice  of  a  claim  for  damages  should  be 
made  within  60  days,  the  father's  claim  for  such  dam- 
ages was  not  barred,  although  no  notice  of  such  claim 
was  given  within  60  days. 

Decided  March,  1892. 

Commissioners'  decision.  Section  B.  Ap- 
peal from  the  District  Court,  Dallas  County. 

Action  by  T.  W.  Anderson  and  S.  E.  Ander- 
son against  the  Western  Union  Telegraph  Com- 
pany to  recover  damages  for  defendant's  iUlure 
to  promptly  transmit  and  deliver  certain  mes- 
sages. From  a  judgment  on  a  verdict  for  defen- 
ant,  plaintiffs  appeal.    Reversed. 

Mr.  Justice  Garret,  delivered  the  opinion 
of  the  Court : 

This  action  was  brought  by  the  appellants, 
T.  W.    Anderson   and   his  minor  son   S.    R 
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Anderson,  in  the  district  court  for  the  four- 
teenth district  of  Dallas  County,  for  the  re- 
covery of  damages  for  the  failure  to  promptly 
transmit  and  deliver  certain  telegraphic  mes- 
sages. Defendants  pleaded,  by  a  special  de- 
murrer, a  misjoinder  of  the  parties  and  causes 
of  action.  It  also  demurred  generally,  denied 
generally,  and  answered  specially  that  the  mes- 
mages  were  written  on  the  blanks  of  the  com- 
pany, which  had  thereon  printed  stipulations 
that  the  messages  would  be  delivered  free  with- 
in the  established  free  delivery  limits  of  the 
terminal  office  and  for  a  greater  distance  a 
special  charge  would  be  made,  to  cover  the  cost 
of  delivery ;  that  the  person  to  whom  the  mes- 
sages were  addressed  did  not  reside  within  the 
tree  delivery  limits  at  Hutchins,  the  place  to 
which  they  were  addressed,  which  were  one- 
half  mile  each  way  from  the  defendant's  office, 
and  that  no  charges  were  paid  or  guarantied 
for  special  delivery;  ftirther,  that  the  defend- 
ant should  not  be  liable  for  damages  unless  the 
claim  therefor,  in  writing,  was  made  of  it  with- 
in 60  days  after  sending  the  message,  and  that 
no  such  demand  had  been  made.  Plaintififs' 
demurrer  to  the  answer  was  overruled.  De- 
fendant's plea  of  misjoinder  of  parties  and 
causes  of  action  was  sustained.  It  is  not  dis- 
closed by  the  record  as  to  when  the  election  was 
made  for  the  farther  prosecution  of  the  suit,  as 
thejudgment  is  that  both  plaintiffs  take  noth- 
ing by  their  suit  At  the  request  of  the  defend- 
ant the  court  instructed  the  Jury  to  return  a 
verdict  in  its  behalf,  which  was  done,  and  judg- 
was  entered  thereon.  Plaintiffs  perfected  an 
appeal  to  the  supreme  court,  and  assigned 
errors. 

Substantially,  the  facts  are  that  on  the  4th  of 
August,  1888,  the  appellant,  T.  W.  Anderson, 
was  at  work  at  the  Dallas  County  poor  farm,  of 
which  D.  C.  Burgers  was  the  manager,  to 
satisfy  a  fine  and  costs  adjudged  against  him 
in  a  justice's  court.  His  residence  was  in 
the  city  of  Dallas,  and  his  family  was  only  two 
sons,  S.  E.  Anderson,  one  of  the  plaintiffs, 
aged  16  years,  and  J.  T.  Anderson,  aged  11 
years.  About  7  o'clock  a,  m.,  on  the  day  men- 
tioned the  son  J.  T.  Anderson  died  in  Dallas, 
after  an  illness  of  about  seven  hours,  and  the 
father  had  not  been  advised  of  his  illness.  Soon 
after  the  death  of  his  brother,  and  at  about  9 
o'clock  a.  m.,  the  plaintiff  S.  E.  Anderson  de- 
livered to  the  defendant's  agent  at  Dallas  a 
message  to  be  immediately  transmitted  and  de- 
livered to  D.  C.  Burgers,  at  Hutchins,  as  foUows: 
''Dallas,  Texas,  8-4, 1888.  To  D.  C.  Burgers, 
manager  poor  fkrm,  Hutchins,  Texas:  T.  W. 


Anderson's  child  died  seven  a.  m.  to-day.  S.  B. 
Andebson."  He  paid  the  charge  therefor,  and 
the  dispatch  was  sent  and  received  by  the  de- 
fendant's acrent  at  Hutchins.  At  about  10 
o'clock  a.  m.  on  the  same  day  the  said  S.  E. 
Anderson  procured  Louis  Jacoby,  the  constable 
to  whose  custody  his  father  had  been  remanded, 
to  send  instructions  to  the  manager  to  release 
him,  which  were  telegraphed  as  follows:  ''Dal- 
las, Texas,  8—4, 1888.  To  D.  C.  Burgers,  Hutch- 
ins, Texas:  Release  T.  W.  Anderson.  One  of 
his  boys  died  this  morning.  Louis  Jaooby, 
constable." 

This  dispatch  was  also  paid  for  and  sent  and 
received  by  the  defendant's  agent  at  Hutchins. 
Not  hearing  from  the  others,  he  also  sent 
another  telegram  during  the  same  day,  as  fol- 
lows: "To  D.  Burgers,  manager  poor  farm, 
Hutchins:  Dear  Sir:  Send  T.  W.  Anderson  here 
immediately.  His  child  died  seven  o'clock 
this  morning.  Answer.  S.  E.  Anderson." 
And  for  this  he  also  paid  the  charges,  and 
it  was  sent  to  defendant's  agent  at  Hutchins. 
Hutchins  is  10  miles  from  Dallas  and  the 
poor  farm  is  one  mile  from  the  office  of  de- 
fendant at  Hutchins.  Burgers  had  an  agree- 
ment with  defendant's  agent  at  Hutchins  to 
send  his  messages  out  to  him.  The  three 
messages  sent  to  him  for  the  use  of  T.  W.  An- 
derson were  delivered  at  about  12.15  a.  m., 
August  5th;  and  he  immediately  released 
Anderson.  The  was  no  train  passing  for  Dallas 
until  the  next  morning ;  and  if  the  first  mes- 
sage of  the  day  previous  had  been  promptly 
delivered,  he  could  have  reached  Dallas  at  12  m. 
on  that  day.  The  night  was  dark  and  Ander- 
son's eyesight  was  so  bad  that  he  could  not  walk 
in  the  night ;  a;id  the  next  morning  the  train 
was  delayed,  and  he  did  not  reach  Dallas  until 
about  12  o'clock—too  late  to  be  in  time  for 
the  burial  of  his  son.  There  was  no  evidence 
as  to  what  the  established  delivery  limits  at 
Hutchins  were.  It  was  shown  that  notice  of 
plaintiffs'  claim  for  damages  was  not  given 
within  60  days.  If  the  first  message  had  been  de- 
livered promptly,  Anderson  could  have  reached 
Dallas  18  hours  earlier;  but  not  any  earlier 
upon  the  third  message. 

There  was  no  error  in  sustaining  the  defend- 
ant's plea  of  misjoinder  of  parties  and  causes 
of  action.  It  is  doubtfril  if  any  cause  of  action 
at  all  is  shown  in  behalf  of  the  son,  S.  E.  And- 
erson, but  the  petition  does  show  a  good  cause 
of  action  in  favor  of  the  father.  At  least,  they 
could  not  be  joined. 

Plaintiffs'  exception  to  the  defendant's  an- 
swer was  properly  overruled;  for,  if  true  it 
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MB  up  a  good  defense.  Bat,  it  having  been 
shown  that  Jacoby's  message  was  not  written 
on  one  of  the  defendant's  blanks,  and  it  not 
having  been  shown  by  the  defendant  that  it 
was  pinned  to  the  blank  with  Jacoby's  knowl- 
edge, or  the  knowledge  of  the  person  by  whom 
he  sent  it  to  the  office,  if  he  sent  it^  it  shoald 
have  been  admitted  in  evidence  without  the 
stipnlations  contained  in  the  printed  form. 
The  message  was  the  one  that  secured 
the  release  of  Anderson,  and  the  fkilure  to 
deliver  it  was  the  gist  of  plainti£b'  action; 
and  the  defendant  having  received  it  with- 
out stipulation  as  to  free'  delivery  limits,  or 
that  notice  of  claim  for  damages  should  be 
given  within  60  days,  it  would  be  bound  to 
exercise  due  care  in  the  delivery  of  the  tele- 
gram to  the  person  to  whom  it  was  ad- 
dressed; and  if  it  had  a  regulation  at  Hutch- 
ins  with  regard  to  fr^e  delivery  limits,  and  it 
was  found  that  Burgers  resided  beyond  those 
limits,  it  was  the  duty  of  the  company,  at  least, 
to  notify  the  sender  of  the  dispatch  that  it  could 
not  be  delivered  without  an  additional  charge. 
The  sender  of  a  message  cannot  be  bound  by  a 
re^^ulation  which  is  not  brought  to  his  knowl- 
edge. The  defendant  accepted  the  message, 
ana  undertook  to  deliver  it  to  Burgers ;  and  it 
will  not  be  heard  to  excuse  itself  upon  the 
ground  that  Burgers  was  more  than  one-half  of 
a  mile  from  the  office  at  Hutchins,  especially 
since  it  fkiled  to  notify  the  sender  of  the  fact 
that  the  message  had  not  been  delivered,  and 
of  the  reason  why,  so  that  its  prompt  delivery 
could  have  been  secured.  Again,  it  was  the 
duty  of  the  defendant  to  have  complied  with  its 
agreement  to  send  the  messages  addressed  to 
Burgers  out  to  him  if  there  was  one  to  that 
effect 

It  has  been  held  that  a  stipulation  to  the  effect 
that  the  x>erson  who  claims  to  have  been  injured 
by  the  flulure  of  the  company  to  perform  its 
duty  in  sending  a  telegram  must  give  notice  to 
the  company  of  his  claim  for  damages  within 
60  days,  is  a  reasonable  regulation;  but  as 
Jacoby  made  no  such  agreement,  it  was  not 
necessary  that  the  notice  should  have  been 
given  in  this  case. 

With  respect  to  the  other  two  telegrams,  it 
does  not  appear  from  the  bill  of  exceptions 
under  what  circumstances  the  messages  were 
written  bv  Marshall,  who  was  the  aspent  of  the 
defendant:  and  we  cannot  say  that  In  doing  so 
he  was  not  the  agent  of  young  Anderson  to 
prepare  them,  and  that  the  latter  did  not  have 
opportunity  to  read  the  printed  stipulations 
the  blank. 

The  court  erred  in  reftising  to  admit  the 
Jacoby  message,  as  it  was  orriginally  prepared, 
detached  from  the  form  to  which,  as  produced 
by  the  defendant,  it  was  pinned;  and  for  this 
error  the  iudgment  of  the  court  below  should 
be  reversea. 

Per  Curiam.  Reversed  as  per  opinion  of 
commission  of  appeals. 
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Supreme  Court  of  tbe  District  of  Columbia. 
AT   LAW— New  Suits. 

July  15,  1802. 

33050.  R.  P.  Anderson  v.  Jno.  Reid.  Eject- 
ment. F.  H.  Maokey.  Defta.  attjrs.,  Ralston  & 
Siddons. 

33051.  J.  0.  Addison  v.  I.  L.  Johnson.  Ac- 
count, |295.    Plffs.  atty.,  W.  H.  Sholes. 

33052.  Mary  F.  Hofiinan  v.  M.  I.  Weller  et 
al.  Ejectment.  Plflfs.  atty.,  A.  B.  DuvalL 
Defts.  attys.,  Edwards  &  Barnard. 

33053.  M.  Jos.  Muth,  et  al  v.  Harry  Standi- 
ford.  Account,  |249.33.  Plflfe.  atty.,  J.  H. 
Lichliter.    Defts.  atty.,  W.  W.  Flemming. 

33054.  Madeline  Hamilton  v.  O.  W.  Walter. 
Account,  $506.  Plflfs.  atty.,  O.  Oarrington. 
Defts.  atty.,  H.  W.  Qamett 

33055.  Jas.  Edward  Chapman  v.  W.  J.  Dante. 
Note,  |900.  Plflfs.  attys.,  Oarusi  &  Miller. 
Defts.  atty.,  T.  H.  Fitnam. 

33056.  Johnson  Bros.  v.  Moimn  Ross.  Ac- 
count, 1105.70.    Plfib.  atty.,  S.  T.  Thomas. 

33057.  Johnson  Bros.  v.  W.  E.  PralL  Note, 
|125.    Plflfs.  atty.,  S.  T.  Thomas. 

33058.  Sarah  Maud  Hoftier  v.  O.  M.  Mat- 
thews et  aL  Ejectment.  Plflfs.  atty.,  Robert 
Christy.    Defts.  atty.,  H.  S.  Matthews. 

33059.  Jno.  Maloney  v.  Liberis  Spugnardi. 
Ejectment.  Plflfs.  attys.,  F.  H.  Mackey  and  C.  C. 
Tucker.    Defts.  atty.,  E.  A.  Newman. 

33060.  Sophia  W.  Mechlin  v.  Salvatore  Desio. 
Damages,  J5,000.  Plflfs.  attys.,  Webb  &  Webb. 
Defts.  attys.,  Lipscomb  &  Woodard. 

33061.  The  National  Metropolitan  Bank  v. 
Cassius  Anstell,  et  al  Note,  f250.  Plflfs.  atty., 
N.  Wilson. 


Cegal  Notices. 


Rule  of  Oourt. 

RuLB  20.  *  *  *  *  Heret^fter  all  noHoea  %ohieh  relate  to 
proeeedinge  in  the  Supreme  Ckntrt  of  the  DUtriet  of  Obhanbia^ 
the  publication  of  which  ie  required  by  law  or  by  rules  of 
Court,  or  by  any  order  of  Court,  ehall  be  pubUehed  in  Tbb 
Washington  Law  Rbportbb,  during  the  time  required  by 
law,  in  addition  to  any  other  papers  which  may  be  specialty 
ordered  or  which  may  be  selected  by  the  parties. 


FIRST  IK8HRXIOM. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  16th  day  of  July,  1892. 
Jacob  P.  Printz,  Plaintiff.        ) 


I  At  Law.    No.  82»968. 


Frederick  H.  Saunders.  Defendant  ] 

On  motion  of  the  plaintiff,  by  Mr.  Wm.  Meyer  Lewin, 
his  attorney,  it  ia  ordered  that  the  defendant  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  (40)  days  after  this  day ;  otherwise  the 
cause  will  be  proceeaea  with  as  in  case  defkulu 

The  object  of  this  suit  is  to  subject  to  the  saUsfliustion 
of  plaintiff's  claim  certain  credits  of  the  defendant  at- 
tacned  herein. 

By  the  court:       M.  V.  MONTGOMERT.  Asso.  Jnstice. 

True  copy.    Test:  J.  B.  Young,  Clerk. 
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Cegal  Notoe 


This  is  to  Glre  Notice 

That  the  subscriber,  of  the  District  of  Oolnmbia,  has  ob- 
tained from  the  Supreme  Oourt  of  the  District  of  Colmnbia, 
holding  a  special  term  for  Orphans*  Court  businera.  letters 
of  administration  on  the  personal  estate  of  HERMAN 
PANTHEB,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereto  warned  to  exhibit  the  same,  with  the  vouchen  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  July  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  uie  sud  estate. 

Giyen  under  my  hand  this  18th  day  of  July,  1802. 

RICHARD  SYLVBSTBR, 
29  PoUce  Dept.,  D.  C, 

Tliif  is  to  Oire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
biJB^  holding  a  special  term  for  Orphans*  Court  business, 
letters  testamentary  on  the  personal  estate  of  MART  K. 
LENTHALL,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  25th  day  of  June 
next:  they  mav  otherwise  by  law  be  excluded  from  all 
benefit  of  tne  said  estate. 

Given  under  my  hand  this  2Sth  day  of  June,  1892. 

THOS.  E.  WAGGAMAN. 
29   Irving  Williamson,  Proctor. 


Tliis  is  to  Oire  Notice 

That  thesubeoriber,  of  District  of  Columbia,  has  obtained 
fit>m  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  special  term  for  Orphans*  Court  business,  letters 
testamentary  on  the  personal  estate  of  SAMUEL  F. 
LOMAX,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
herebv  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  tSth  day  of  July  next: 
they  may  otherwise  by  law  be  excluded  ftt>m  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  16th  day  of  July.  1892. 

BLLZABETH  LOMAX, 


29   D.  0*C.  Callaghan,  Proctor. 


No.  684  F  St.  s.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Tenn  for  Orphans*  Court  Business, 

July  16,1892. 

In  the  case  of  Robert  Famham,  executor  of  JANE  FARN- 
RAM,  deceased,  the  executor  aforesaid  has,  with  the  approval 
ot  the  court,  appointed  Friday,  the  12th  day  of  August,  A.  D. 
1893,  at  11  oxlock  a.  m.  for  making  psyment  and  distribution 
under  the  court*s  direction  and  conurol ;  when  and  where 
all  creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue,  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  th<»ir 
claims  against  the  estate  properlv  vouched;  otherwise  the 
executor  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  titree  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
29    No.  i436.    Ad.  D.  16.    Henry  Wise  Gamett,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
Holding  a  Special  Term  for  Orphans*  Court  Business. 

July  16th,  1892. 
In  the  case  of  Samuel  O.  Palmer,  executor  of  ANN 
JONES,  deceased,  the  executor  aforesaid  has,  with  the 
approval  of  the  court,  appointed  Friday,  the  2d  day  of 
September.  A.  D.  1892.  at  11  o'clock  a.  m.,  for  making  pay- 
1  and  distribution  under  the  court's  direction  and  con- 


trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized*  with  their  claims  against  the  estate  properlv 
vouched;  oUierwise  the  executor  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test;  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
29  Kb.  8016.   Ad.  Doc.  14.    Rodolphe  Claughton,  Proctor. 


£egal  Noltctd. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business, 

This  16th  of  July,  1892. 

In  re  esUto  of  MARGARET  A.  WASHINGTON,  late  of 
Washington,  D.  C.    No.  6006.    Admn.  Doc.  18. 

Application  having  been  made  for  the  probate  of  a  paper- 
vrrlUng  propounded  as  the  last  win  and  testament,  and  for 
lettextftestamentary  on  the  estate  of  said  Margaret  A.  Wash- 
ington, deceased,  by  Hobert  James : 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday.  August  12, 1892,  at  11  o*clock  a.  m.,  to  show 
cause,  if  any  exist,  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  once  a  week  in  each  of  three  successive  weeks 
before  said  day. 

By  the  Court:  A.  C.  BRADLEY,  Justice. 

A  true  copy.    Teste.    L.  P.  WRIGHT,  Reg.  of  Wills,  D.C. 
89         Leigh  Robinson,  Proctor  for  applicant. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  21st  day  of  July,  1892. 


J 


No.  14,022.    Eq.  Docket  84. 


QeorgIt  D.  Todd 

V. 

CornelHis  Courtney  et 

On  motion  of  the  plaintiff,  by  Messrs.  J.  T.  Johnson  and 
William  B.  Todd,  her  solicitors,  it  is  ordered  that  the  defend- 
ants, ELLEN  COURTNEY,  ELLA  COURTNEY,  UZZIB 
COURTNEY.  FBNTON  BICKS  and-——  BICK8.  her  hus- 
band,and  EMMA  JENKINS  and  FLEET  JENKINS,  her  hus- 
band, cause  their  appearance  to  be  entered  herein  on 
or  before  the  first  rule-day  occurring  forty  days  after  this 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  defltult. 

The  object  of  this  suit  is  to  obtain  a  deed  of  release  of 
sub  lot  F  in  square  five  hundred  and  nlnetv  (690),  in  the 
city  of  Washington,  in  the  District  of  Columbia. 

This  notice  to  be  published  in  the  Washington  Law  Re- 
porter and  the  Washington  Post 

By  the  Court,  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

29  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


At  Law.    No.  82,980. 


Patrick  J.  MeEvoy,  Plaintiff, 

vs. 
John  A.  QtrrHs.  Defendant. 

On  motion  of  the  plaintiff,  by  H.  W.  Sohon,  his  attorney, 
it  is  on  this  16th  day  of  July,  1892,  ordered  that  the  defend- 
ant, JOHN  A.  GBBRIT8,  cause  his  appearance  to  be  entered 
herein  on  or  before  the  first  rule  day  occurring  forty  days 
after  this  day :  otherwise  the  cauc e  will  be  proceeded  with 
as  in  case  of  default. 

Provided  this  order  be  published  three  times  in  the  Wash- 
ington Law  Reporter  previous  to  said  rule-day. 

M.  V.  MONTGOMERY,  Justice. 

True  copy.    Test:  J.  R.  Young,  Clerk. 

29  By  H.  W.  Hodges,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  in  Equity. 

John  T.  Eatten  et  al..  Complainants,       ) 

vs.  [No.  18,930.  Eq. 

John  W.  Easton  and  another.  Defendants,  i 

George  Gibson,  the  trustee  appointed  to  sell  the  property 
set  forth  in  the  proceedings,  oiling  the  north  80  feet  by  a 
depth  of  76  feet,  of  lot  209,  in  BeaUy  and  Hawkln's  addiUon 
to  Georgetown,  D.  C,  having  reported  to  said  court  the 
sale  of  said  place  on  18th  July,  1892,  to  Wilhelmina  Bemau 
for  $1,865,  and  that  she  has  complied  with  the  terms  of  sale. 

Therefore,  it  is  ordered  this  10th  day  of  July,  A.  D.  1892, 
by  said  court,  that  said  sale  be  and  hereby  is  ratified  and 
confirmed,  unless  cause  to  the  contrary  be  shown  on  or 
before  the  16th  day  of  August  next. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  weeks  previous 
to  said  day. 

A.  C.  BRADLEY.  Justice. 

A  true  copy.   Test :  J.  R.  Young,  Clerk. 

29  By  M.  A.  Clancy,  Asst.  Clerk. 

TFUed  July  16, 1892.   J.  R.  Young,  aerk.l 
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This  if  to  Giro  Notice 

That  the  sabecriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Sapreme  Oourt  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Oonrt  business,  letters 
testamentary  on  the  personal  estate  of  JOHN  GRINDER, 
late  of  the  E^strict  of  Columbia,  deceased. 

All  persons  havinff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  July 
next:  they  may  otherwise  bylaw  be  excluded  from  all 
benefit  of  the  said  estate. 

Qiven  under  my  hand  this  16th  day  of  July,  1892. 

BDWARD  M.  GRINDER, 
n   Joseph  J.  Darlington,  Proctor.  1001  First  St.  s.  e. 


This  if  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  Business,  l«»tter8 
of  adrninistration  on  the  personal  estate  of  FRANK  WtLD, 
late  of  the  District  of  Columbia,  deceased. 

All  -persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  July 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  July,  1892. 

CATHERINB  E.  WILD, 
29   8.  T.  Thomas,  Proctor.  728  28d  St.  n.  w. 


Tliis  in  to  Gire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained ttom  the  Supreme  Oourt  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentMV  on  the  personal  estate  of  CHARLES  HALL, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  agJEiinst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  July  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  8th  day  of  July,  1892. 

CHAPIN  BROWN, 
M 828  4}4  St.  n.  w. 

Thif  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  JOHN  HOEL- 
BfANN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  July 
next:  thev  may  otherwise  by  law  be  excluded  from  aU 
benefit  of  the  said  estate. 

Given  under  my  hand  this  14th  day  of  July,  1892. 

LOUIS  H.  HOELMANN, 
Cr.  CHAS.  A.  WALTER, 
29    Chas.  A.  Walter,  Proctor.  444  D  St,  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Equity.    No.  7186. 
Guy  V.  Hsnry  v.  A.  Thomas  Bradlsy,  Trustee,  Christopher  C. 
Walcott,  Elizabeth  W.  Walcott,  Maria  Q.  Bradley,  and 
Richard  B.  L.  Macrea,  Guardian,  et  al. 

On  motion  of  the  plaintiff,  Guy  V.  Henry,  by  his  solicitor. 
O.  D.  Barrett,  it  is  this  16th  day  of  July,  1892,  ordered  thai 
the  defendants,  CHRISTOPHER  C.  WALCOTT,  ELIZA- 
BETH W.  WALCOTT,  MARIA  G.  BRADLEY,  and  RICH- 
ARD B.  L.  MACREA,  ffuardian  of  POWELL  M.  BRAD- 
LEY, FREDERICK  W.  BRADLEY  and  MARIA  G. 
BRADLEY,  cause  their  appearance  to  be  entered  herein 
•  on  or  before  the  first  special  term  commencing  forty 
davs  after  the  date  of  this  order;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  revive  the  suit  of  Smith 
Thompson  and  others  vs.  A.  Thomas  Bradley,  trustee,  and 
others.  Eauity  No.  7186,  as  to  the  interest  claimed  by  the 
plaintiff,  Mrs.  Arietta  L.  Henry,  now  deceased,  in  the  name 
of  Guy  y.  Henry,  sole  heir  at  law  of  said  Arietta  L.  Henry, 

A.  C.  BRADLEY,  JusUoe. 
J.  R.  Young,  Clerk. 
By  M.  A.  Clancy,  Asst.  Clerk. 


£egal  Notues. 


SBCOKD    IMSBRXIOM. 


IN  Ta;B  SUPREME  COURT  OP  THE  DISTRICT  OF 
COLUMBIA, 
The  9th  day  of  July,  1892. 


Law.    No.  83.968. 


John  H.  Walter  et  al. 
Wlllam  Q.  Budlngton. 

On  motion  of  the  complainants  by  W.  Mosby  Williams 
and  John  Ridout,  their  attorneys,  it  is  ordered  that  the  d^• 
f^odant  WILLIAM  G.  BUDINGTON,  cause  his  appearance 
to  be  entered  herein  on  or  before  the  first  rule-day  oocurring 
fbrty  days  after  this  day :  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  defkult. 

The  object  of  this  action  of  ejectment  is  to  obtain  a  judg- 
ment for  the  possession  of  part  of  original  lot  numeberedfS) 
in  square  numbered  eight  hundred  and  fbrty-three  (848)  in 
the  city  of  Washington,  District  of  Columbia,  as  described 
and  alleged  in  the  declaration. 

True  copy.    Test:  J.  R.  Young,  Clerk. 

28  By  H.  W.  Hodges.  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OP 

COLUMBIA, 

The  12th  day  of  July,  1882. 

Thomas  H.  Wright,  et  al.  trustees  of  the  MetropoUtan  A.  M.  B. 

Church  vs.  Wm.  Pierce  Bell,  trustee,  et  al.  deftodants. 

No.  18,982.    Equity  Docket,  88. 

On  motion  of  the  plaintifb,  by  Mr.  Thos.  B.  Warrick,  their 
solicitor,  it  is  ordiered  that  the  defendant,  WILLIAM 
PIERCE  BELL,  cause  his  appearance  to  be  entered  hereia 
on  or  before  the  first  rule-day  oocurring  forty  days  after  this 
day;  otherwise  the  cause  wul  be  proceeded  with  as  in  case 
of  default 

The  object  of  this  suit  is  to  secure  a  release  of  a  deed  of 
trust  to  said  defendants  BELL  and  ISAAC  L.  JOHNSON, 
dated  2ad  day  of  November,  A.  D.  1881,  and  recorded  bi 
Liber  982,  folio  448,  of  the  land  records  of  the  District  of 
Columbia. 

By  the  Court :  A.  O.  BRADLEY,  Justice,  Ac. 

True  copy.    Test:  J.  B.  Young,  Clerk. 

28  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBM, 

The  9th  day  of  July,  1892. 

John  H.  WaKer  et  ai.  ) 

vs.  VLaw.    No.  82,968. 

Thomas  6.  Budlngton.  j 

On  motion  of  the  complainants  by  W.  Meshy  Williams 
and  John  Ridout,  their  attorneys,  it  is  ordered  that  the  de- 
fendant THOMAS  G.  BUDINGTON,  cause  his  appearance  to 
be  entered  herein  on  or  before  the  first  rule-day  occurring 
forty  days  after  this  day;  otherwise  the  cause  wHl  be  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  this  ejectment  is  to  obtain  a  judgment  for 
the  possession  of  part  of  original  lot  numbered  two  (2)  in 

S[uare  numbered  eight  hundred  and  forty-three  (848)  in  the 
ty  of  Washington,  District  Columbia,  as  described  and  al- 
leged in  the  declaration. 

True  copy.    Test:  J.  R.  Young,  Clerk. 

28  By  H.  W.  Hodges,  Asrt.  Oerk. 


A  true  copy.   Test: 


DISTRICT  OF  COLUMBIA,   SCT.-THIS  IS   TO  GIVE  NOTICE 

to  whom  it  may  concern,  in  accordance  with  the  statute  in 
such  case  made  and  provided,  that  the  subscriber  this 
SEVENTH  DAY  OF  JULY.  A.  D.  1892,  has  filed  her  peti- 
tion in  the  Supreme  Court  of  the  District  of  ColnmMa.  in 
substance  setting  forth  that  she  is  a  resident  of  said  Distnoi, 
and  for  more  than  five  years  last  past  she  has  been  a  mem- 
ber of  the  family  of,  and  supported  by  her  steplkther,  whoie 
surname  she  has  assumed,  and  by  that  name  during  said 
period  she  has  been  known,  &c.;  and  the  prayer  of  said 
petition  is  that  the  court  will  pass  its  decree  changing  her 
name  to  Harriette  Chapman  Neale. 

HARRIBTTE  E.  ELL 
By  ALICE  R.  NEALE,  her  next  1 
28   Andrew  B.  Duvall,  Solicitor. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
DavM  C.  Reeves  et  al.  ) 

V9.  >  Equity.    No.  18,904. 

lames  Reeves  et  ai.  I 

The  tniBtees  James  Westerfield  and  David  C.  Reeves,  hav- 
ing reported  to  the  court  the  sale  at  public  auction  of  the 
real  estate  described  in  the  decree  appointing  them  trustees, 
the  same  being  part  of  original  lot  9  In  square  567,  said  part 
being  sold  in  two  parcels,  the  whole  fronting  86  feet  on  New 
Jersey  Ave.  and  running  back  at  right  angles  with  said 
avenne  the  ftill  depth  of  said  lot  9 ;  said  real  estate  being 
sold  to  Gleorge  E.  Moore  as  agent  for  Martha  V.  Moore,  for 
17,600 ;  and  also  the  sale  at  public  auction  of  lot  8  in  Naylor 
and  Bothweirs  subdivision  of  square  425  (being  described  in 
ttie  bill  as  lot  8)  to  Edw.  S.  Smith  for  $4,146.  and  the  same 
having  been  considered,  it  is,  bv  the  Court,  this  11th  day  of 
July,  A.  D.  1892,  adjudged,  ordered  and  decreed  that  said 
sales  be  ratified  and  confirmed  unless  cause  to  the  contrary 
be  shown  on  or  before  the  llth  day  of  August,  A.  D.  1892. 

Provided  that  a  copy  of  this  decree  be  published  in  the 
Washington  Law  Reporter  and  Evening  Star  once  in  each 
of  three  (8)  successive  weeks  prior  to  the  said  date. 

A.  B.  HAGNER.  Justice. 
28    A  true  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

fFiled  July  11, 1802.    J.  R.  Tonng,  Clerk.] 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
testamentary  on  the  persontl  estate  of  SAMUEL  SCOTT, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  27th  day  of  June 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  June,  1892. 

J  B  BUCKLEIY 
28   Smith  A  Albright,  Proctors.    Cor.  of  19th  A  T  Sts.*.  n.  w. 


TUs  is  to  Gire  Notice 

That  the  snbfloriber  of  the  District  of  Columbia,  has  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
of  administration  on  the  personal  estate  of  MARIA 
BARCROFT,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  July  next ; 
they  may  otherwise  by  law  be  excluded  firom  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  8th  day  of  July,  1892. 

CHAPIN  BROWN, 
28  828  4K  St.,  n.  w. 


This  is  to  Gire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained fh>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
of  administration  on  the  personal  estate  of  RICHARD 
WHITNEY  MOORE,  late  of  the  District  of  Columbia,  de- 
ceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  Ist  day  of  July  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  1st  day  of  July.  1892. 

LAURA  A.  WHITNEY, 
Cr.  HENRY  WISE  GARNETT. 
28    Henry  Wise  Gamett,  Proctor. 


This  is  to  Gire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  MELANCTHON 
L.  RUTH,  late  of  the  District  of  Columbia,  deceased. 

All  penons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  liefore  the  24th  day  of  June  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

GKven  under  my  hand  this  24th  day  of  June,  1892. 

HENRY  WISE  GARNETT, 
28  Atty.  at  Law. 
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IN  THE  SUPREME  COURT  Or  THE  DISTRICT  0^  COLUMBIA, 
Holding  a  Special  Term  fbr  Orphans*  Court  Business.       ^ 
July  8, 1892. 

In  the  case  of  Mary  J.  Jones,  Executrix  of  SINGLETON 
T.  W.  JONES,  deceased,  the  executrix  aforesaid  has, 
with  the  approval  of  the  court,  appointed  Friday,  the 
12th  day  of  August,  A.  D.  1892,  at  11  o'clock  a.  m.,  for  making 
payment  and  distribution  under  the  court's  dueotion  and 
control;  when  and  where  all  creditors  and  persons  entitled 
to  distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  executrix  will  take  the  benefit  of 
the  law  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  m  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  .  L.  P.  Wright. 

Register  of  Wills  for  the  District  of  Columbia. 
28    No.  44S5.    Admn.  Doc.  16.  Chas.  H.  Cragln,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

ThisSthof  July,  1892. 

In  re  estate  of  RICHARD  GUNDLACH,  late  of  Washing, 
ton.  District  of  Columbia.    No.  6082.    Admn.  Doc.  18. 

Application  having  been  made  for  letters  of  administra- 
tion on  the  estate  of  said  Richard  Gundlach,  deceased,  by 
Edward  Eolb,  notice  is  hereby  given  to  all  concerned  to  ap- 
pear in  this  court  on  Friday,  August  6, 1892,  at  11  o'clock  a. 
m.,  to  show  cause  if  any  exist  against  the  granting  of  such 
application. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court :  A.  C.  BRADLEY,  Justice. 

A  true  copy.  Teste :  L.  P.  WRIGHT,  Reg.  of  Wills,  D.  C. 
28  B.  W.  Lacey,  Proctor  for  applicant. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Mary  Gaghan  et  al.     ) 

vs.  {  Equity.    No.  18,628. 

Thomas  Gaghan  et  al.  J 

Upon  consideration  of  the  report  of  the  trustee,  this  day 
filed,  it  is  this  9th  day  of  July,  A.  D.  1892,  ordered  by  the 
court  that  the  sale  so  reported  be  ratified  and  confirmed  un- 
less cause  to  the  contrary  thereof  be  shown  on  or  before 
the  10th  day  of  August  next. 

Provided  a  copy  of  this  order  be  inserted  in  the  Washing- 
ton Law  Reporter  once  a  week  for  three  weeks  before  said 
day. 

A.  C.  BRADLEY,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

28  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
James  M.  Love,  Guardian    ) 

vs.  y  Equity.    No.  13,965. 

James  M.  Love,  Jr.,  et  al.    ) 

Upon  consideration  of  the  trustee's  report  of  sale  this  day 
filed,  it  is  this  llth  day  of  July,  A.  D.  1892,  ordered  by  the 
court,  that  said  sale  so  reported,  be  ratified  and  confirmed 
unless  cause  to  the  contrary  thereof  be  shown  on  or  before' 
the  llth  day  of  August  next. 

Provided  a  copy  of  this  order  be  inserted  in  the  Wash- 
ington Law  Reporter  once  a  week  for  three  weeks  before 
said  day. 

A.  B.  HAGNER.  Justice. 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

28  By  M.  A.  Clancy,  Asst.  Clerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  9th  day  of  July.  1882. 


Law.    No.  82,970. 


Jolin  H.  Walttr  et  al.  ) 
Mary  J.  Wliooi  at  al.  i 

On  motion  of  the  complainants  by  W.  Moaby  Williama 
and  John  Ridont,  their  attornejrs,  it  is  ordered  that  the 
defendants,  MARY  J.  WILCOX  and  QEOROE  WILCOX, 
cause  their  appearance  to  be  entered  herein  on  or  before 
the  first  rule  day  occurring  forty  days  after  this  day ;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  dafitnlt. 

The  object  of  this  action  of  ejectment  is  to  obtain  a  Judg- 
ment for  the  possession  of  part  of  original  lot  numbered 
two  (2)  in  square  numbered  eight  hundred  and  forty-three 
(MS)  in  the  dty  of  Washington,  EHstrict  of  Columbia,  as 
described  and  alleged  in  the  declaration. 

True  copy.    Test:  J.  R.  Toung,  Clerk. 

28  By  H.  W.  Hodges,  Asst.  Clerk. 


IN  THE  8UPREBCE  COURT  OP  THE  DISTRICT  OP 

COLUMBIA, 

On  the  18th  day  of  July,  1892. 

Wllhalinifia  Bowman  and  Louisa  Donaldson 

Jotsph  W.  Davis  at  al. 
Equity  No.  14,068. 

On  motion  of  the  plalntiilh  by  Mr.  Tallmadge  A.  Lambert, 
their  solicitor,  it  is  ordered  that  the  defendants,  James  W. 
Cromwell.  Lottie  Cromwell  Davis,  Clara  R.  Davis  and  Kate 
Davis  Pulitzer  cause  their  appearance  to  be  entered  herein 
on  or  before  the  first  rule-dav  occuring  forty  days  after  this 
dav;  otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  to  substitute  a  trustee  or  trustees 
in  the  place  of  William  D.  Cassin  and  James  L.  Davis,  both 
deceased. 

By  the  Court :  A.  C.  BRADLEY,  Justice,  Ac. 

True  Copy.    Test:                        J.  R.  Toung,  Clerk,  Ac. 
By  L.  P.  Williams,  Asst.  Clerk. 


THIRD    IMSBRXIOK. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  July.  1892. 

Carrie  C.  At  Lee  at  al.        ) 

vs.  y  No.  14.019.    Equity  Docket  84. 

Wm.  Edward  Paine  at  al.      J 

On  motion  of  the  complainants,  by  Mr.  George  Prancis 
Williams,  their  solicitor,  it  is  ordered  that  the  defendants. 
WILLIAM  EDWARD  PAINE,  BOSTON  BALDOCK, 
PONCE  (otherwise  Ponsia)  BALDOCK,  FRANK  BAL- 
DOCK and  his  wife  ANNA  BALIX)CK.  cause  their  appear- 
ance to  be  entered  herein  on  or  before  the  first  rule-day 
occurring  forty  days  after  this  day ;  otherwise  the  cause  will 
beprooeeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  so  reform  a  certain  deed  from  the 
ancestors  of  defendsknts,  as  to  perfect  the  title  of  complain- 
ants to  the  south  18  feet  by  88  feet  of  lot  6  in  square  525,  in 
the  City  of  Washington,  in  said  District. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  &c. 

A  true  copy.    Test :  J.  R.  Toung,  Clerk. 

27  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
Anna  Sands  ) 

vs.  i  Equity,  No.  14,021. 

Ellen  Haffernan  at  al.   ) 

It  appearing  to  the  Court  that  the  defendant  JOHN 
8ANDB,  has  had  process  dulv  issued  against  him,  which 
process  has  been  returned  not  to  be  found,  it  in  by  the  Court, 
this  6th  day  of  July,  1882,  ordered  that  the  said  John  Sands 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  dav ;  otherwise 
this  cause  wUl  be  preceded  with  as  in  case  of  default. 

Provided  a  copy  of  this  order  shall  be  published  in  the 
Washington  Law  Reporter  by  successive  weekly  insertions 
for  the  space  of  three  weeks  preceedin^  said  day. 

The  object  of  this  suit  is  to  have  assigned  to  the  defend- 
ant, Ellen  Heffeman,  her  dower  in  the  property  described 
in  the  bill,  for  an  accounting  and  for  a  receiver. 

A.  C.  BRADLEY,  Justice. 

A  true  copy.    Teat:  J.  R.  Young,  Clerk,  &c. 

27  By  M.  A.  Clancy,  Asst.  Clerk. 

[PfledJuly6,18e2.   J.  R.  Young,  Clerk.] 


Cegol  Notice0. 


This  is  to  Gire  ITotlce 

That  the  subscriber,  of  the  DiBtriot  of  Columbia,  has  ob- 
tained ftx>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  busineas,  letten 
testamentary  on  the  personal  estate  of  DAVID  JACKSON 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tne  20th  day  of  June  next: 
they  may  otherwise  by  law  be  excluded  m>m  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  20th  day  of  June,  1892. 

JOSEPH  J.  WATERS, 
27  8141  M  St.,  n.  w. 


IH  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  80th  day  of  June,  1882. 
RulHVanBnint        i 

vs.  y  No.  18,878.    Bq.  Docket  88. 

Margaret  E.  Van  Brunt.  ) 

On  motion  of  the  petitioner,  by  Mr.  Chas  A.  Walter,  his 
solicitor,  it  is  ordered  that  the  defendant,  MARGARET  H. 
VAN  BRUNT,  cause  her  appearance  to  be  entered  heiein 
on  or  before  the  first  rule-dav  occurmig  forty  days  after  this 
day ;  otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  for  absolute  divorce  upon  the 
grounds  of  willAil  desertion  «nd  abandonment  for  uie  nn- 
interrupted  period  of  moro  than  two  years. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  prior  to  said  day  in  the  Washington  Law 
Reporter. 

By  the  Court.  A.  O.  BRADLEY,  Justice.  Ac. 

True  copy.    Test:  J.  R.  Young,  Clerk,  Ac 

27  By  L.  P.  WUlifuns,  Aast.  Clerk. 

This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Colombia,  has  ob- 
tained fVom  the  Suprome  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphan's  Court  businees.  letters 
testamentaxy  on  the  nersonal  estate  of  LUCY  L.  MILLETT, 
late  of  the  District  or  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  voo<diersthNe- 
of,  to  the  subscriber,  on  or  before  the  29th  day  of  June 
next:  thev  mav  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  29th  day  of  June,  1882. 

CLARENCE  W.  MILLETT, 
27  607  F  St.,  n.  e. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

The  6th  day  of  July,  1882. 

James  Ernest  Garner    ^ 

vs.  Y  No.  18,992.    In  Equity.    Doc.  83. 

Samuel  Hawkins  et  al.  J 

On  motion  of  the  plaintiff,  by  Mr.  B.  F.  I«ighton,  his  sol- 
icitor, it  is  ordered  that  the  defendants,  SAMUEL  HAW- 
KINS, HOLLY  HAWKINS  and  ALMINA  HAWKINS. 
cause  their  appearance  to  be  entered  herein  on  or  before 
the  first  rule-oay  occurring  forty  days  after  this  day ;  other* 
wise  the  cause  wHl  be  proceeded  with  as  in  case  of  defanlt 

The  object  of  this  suit  is  to  obtain  partition  by  sale  of 
parts  of  lots  O,  P,  I  and  R.  in  square  766,  in  the  city  of  Wssh- 
ington,  D.  C,  more  particularly  described  in  the  bill  of 
complaint  herein. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  Ac. 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

27  By  M.  A.  Clancy,  Asst.  Clerk. 

This  is  to  eire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  Istten 
of  adminis&ation  on  the  personal  estate  of  RICHARD  F. 
HARVEY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  th«J- 
of,  to  the  subscriber,  on  or  before  the  27th  day  of  June  >m»1 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Qiven  under  my  hand  this  27th  day  of  June,  1892.  _ 

OBO  ^^T  Harvey 

27    Oarusi  &  Miller,  Proctors.        No.  1016*  Pa.  Ave.,  n.  w. 
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New  Jersey  Coart  of  Errors  and  Appeals. 


MEAD  V.  STATE. 


FoBQEBY—lNDioruBNT— Waiver  op  Objec- 
tions—Instructions. 

1.  If  no  objection  has  been  made  to  an  indictment  before 
the  trial  Jury  is  sworn,  the  indictment  cannot  be  ques- 
tioned  upon  a  motion  in  arrest  of  judgment. 

a.  It  is  not  necessary  to  show,  upon  the  fkce  of  an  indict- 
ment for  forgery,  how  or  in  what  manner  a  person  is  to 
be  defrauded.  That  is  a  matter  of  cYidence  at  the  trial. 
All  that  is  necessary  in  the  indictment  is  to  show  an 
instrument  which  on  its  huse  is  capable  of  being  used  to 
create  a  liability,  and  to  aver  that  it  was  made  with  in- 
tent to  defVaud. 

8.  A  single  good  count  In  an  indictment  will  be  sufficient  to 
sustain  a  verdict  of  guilty,  and  judgment  thereon. 

4.  The  failure  to  describe  a  foiged  instrument  as  lost  does 
not  make  the  production  of  the  instrument,  if  it  be  in 
fact  lost,  or  without  the  control  of  the  state,  necessary 
to  conviction.  Upon  proof  of  the  loss  or  lack  of  con  trol 
being  shown,  secondary  evidence  to  establish  the  paper 
may  be  resorted  to. 

6.  Omission  of  the  trial  judge  to  charge  a  pertinent  legal 
principle  is  not  error,  unless  heshall  have  been  necially 
requested  to  charge  it. 

Decided  November  17. 1891. 
Error  to  Supreme  CJourt.  Indictment  against 
William  T.  Mead  for  forgery.  Verdictof  guilty, 
and    judgment    thereon.     Defendant    brings 
error. 

Mr.  Justice  McGill  delivered  the  opinion  of 
the  Oonrt: 

The  plaintiflf  in  error  was  convicted  in  the 
Camden  County  Court  of  Quarter  Sessions 
upon  an  indictment  for  forgery  containing 
four  counts,  the  first  of  which  charged  him 
with  having  forged  the  endorsement  of  D.  H. 
Erdman  on  the  back  of  a  promissory  note  of 
the  following  tenor,  to  wit :  *' Camden,  N.  J., 
Feb.  6,  1890.  One  month  after  date  I  promise 
to  pay  to  the  order  of  D.  H.  Erdman,  at  Cam- 
den Safe  Deposit  and  Trust  Company,  Camden, 
N.  J.,  three  hundred  and  fifty  dollars.    $360. 


W.  T.  Mead"— with  intent  to  injure  and  de- 
fraud Daniel  H.  Erdman.  The  second  count 
was  similar  to  the  first,  except  that  it  charged 
an  intent  to  dei^ud  generally,  without  alleg- 
ing an  intent  to  defraud  a  particular  person. 
The  third  count  charged  him  with  uttering  the 
same  note  with  intent  to  injure  and  defraud 
Daniel  H.  Erdman;  and  the  last  count  was 
similar  to  the  third,  except  that  it  charged  an 
intent  to  ii^ure  and  defraud,  without  alleging 
an  intent  to  defraud  a  particular  i)er8on. 
Moving  in  arrest  of  judgment,  the  plaintiflf  in 
error  sought  to  question  the  sufladency  of  the 
indictment  for  that,  among  other  things,  it  did 
not  exhibit  a  forgery  which  could  injure  Daniel 
H.  E^man,  or  any  other  person.  Upon  the 
denial  of  this  motion,  error  is  assigned. 

No  objection    was  made  to  the  indictment 
prior  to  the  swearing  of  thejury.  The  fifty^third 
section  of  the  Criminal  Proceedure  Act  (Rev. 
Stat.,  p.  277)  requires  that  all  objections  to  an 
indictment,  for  any  defect  of  form  or  substance 
apparent  on  the  face  thereof,  shall  betaken  by 
demurrer  or  motion  to  quash  before  the  jury  is 
sworn;  and  it  has  not  been  suggested  how  the 
bar  of  this  statute  can  be  surmounted.    But 
as   the   motion   assumes   that   no   crime  was 
charged,  and  great  stress  has  been  put  upon 
that  p#int  by  counsel,  I  will  shortly  examine  the 
indictment.    It  alleges  that  upon  the  back  of  a 
promissory  note  made  by  the  plaintiff  in  error, 
payable  to  the  order  of  D.  H.  Erdman,  the  name 
of  Daniel  H.  Erdman  was  forged,  with  intent  to 
injure  and  defraud.    The  forgery  put  Erdman 
in  the  attitude  of  accomodation  indorser,  not 
under  obligation  while  the  paper  remained  in 
the  hands  of  the  maker,  but  liable  to  be  put 
under  obligation  whenever  the  maker  should 
duly  pass  the  note  to  a  third  person.    The  in- 
strument was  complete  ;   and,  so  far  as  it  was 
conoernfed,  nothing  more  was  needed  to  ac- 
complish the  injury  to  Erdman  or  a  third  person. 
No  forgery  can  do  injury  until  it  is  uttered. 
Nevertheless  it  is  a  crime,  because  it  makes  an 
instrument  intended  for  use  to  the  injury  of 
another.    Because  it  may  be  so  used,  and  it  is 
intended  to  be  so  used,  it  is  justly  regarded  as 
tending  to  injure.    In  the  case   of   State   v. 
Robinson,  16  N.  J.  L.,  507,  a  bank  note  for  J5, 
issued  by  the  Lafayette  Bank,  of  Boston,  which 
was  insolvent,  was  altered  by  pasting  the  words 
"  New  York  "  over  the  word  **  Boston  "—there 
being  a  solvent  Lafayette  Bank  in  New  York— 
with  intent  to  use  it  as  a  genuine  note  of  the 
New  York  bank.    Such  a  note,  in  the  hands  of 
the  forger,  created  no  liability  on  the  part  of 
the  New  York  bank,  yet  it  was  held  to  be  a 
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criminal  forgery,  becaculB  the  alteration  made 
the  note  purport  on  its  face  to  be  made  by  the 
latter  bank,  and  thereby  tended  to  charge 
that  bank  with  its  payment.  It  is  not  necessary 
to  show  upon  the  face  of  the  indictment  how, 
or  in  what  manner,  the  party  is  to  be  defrauded. 
That  is  a  matter  of  evidence  at  the  trial.  All 
that  is  necessary  in  the  indictment  is  to  show 
an  instrument  which  on  its  face  is  capable  of 
being  used  to  create  a  liability,  and  to  aver  that 
it  was  made  with  intent  to  defraud.  West  v. 
State,  22  N.  J.  L.,  212,  235.  The  remaining 
objedions  to  the  indictment,  go  the  sufficiency 
of  the  counts  for  uttering  the  forgery.  It  will 
not  profit  to  examine  them ;  for,  aside  from  the 
bar  of  the  statute  to  the  consideration  of  such 
objections  afber  the  jury  is  sworn,  it  is  well 
established  that  the  counts  for  forgery  alone 
will  sustain  the  conviction.  West  v.  State,  Id., 
236  ;  Gook  v.  State,  24  Id.,  845 ;  Johnson  v.  State, 
26  Id.,  321 ;  on  error,  29  Id.,  453 ;  Hunter  v.  State, 
40  Id.,  532. 

Another  error  assigned  is  that  at  the  trial  the 
State  was  permitted  to  produce  secondary  evi- 
dence of  the  note,  and  the  forged  endorsement 
upon  it^  without  having  first  shown  its  inability 
to  produce  the  originals.  It  appears  that  the 
note,  with  the  forged  endorsement,  was  passed 
to  the  Gamden  Safe  Deposit  and  Trust  Gom- 
pany,  and  there  credited  to  the  account  of  the 
plaintiff  in  error.  Afber  the  forgery  was  dis- 
covered, one  John  B.  Wood,  a  resident  of  Penn- 
sylvania, paid  the  plaintiff's  indebtedness  to  the 
trust  company,  taking  all  the  notes  and  secu- 
rities it  represented,  among  which  was  the  notes 
set  out  in  the  indictment.  The  note  had  been 
protested;  and  through  the  notary  who  protested 
it  the  g^rand  inquest  was  able  to  obtain  sufficient 
data  to  correctly  copy  the  forged  instrument  in 
its  indictment. 

When  the  trial  of  the  indictment  was  moved, 
the  prosecuting  attorney  had  not  been  able  to 
procure  the  note.  The  State  proved  that  it  had 
issued  both  subpoena  and  attachment  for  John 
B.  Wood,  and  that  it  had  sent  a  constable  to  his 
place  of  business  in  Philadelphia  to  find  him, 
and  also  had  caused  an  attorney  to  telegraph  to 
him,  not  only  at  his  place  of  business,  but  also 
at  his  residence.  Upon  this  proof  being  made 
the  trial  court  permitted  the  State  to  introduce 
secondary  evidence  of  the  contents  of  the  miss- 
ing paper.  Afber  the  evidence  was  had  and  the 
case  had  been  closed  on  both  sides.  Wood 
appeared  in  court,  and,  by  consent  of  the  court 
and  both  parties,  was  permitted  to  testify.  He 
swore  that  he  did  not  know  what  had  become  of 
the  note  in  question,  but  believed  that  he  may  i 


have  given  it,  with  other  papers,  to  the  son  of 
the  defendant.  The  insufficient  and  suspicious 
explanation  by  (his  witness  of  his  reasons  for 
taking  up  notes,  coupled  with  his  almost  in- 
credible forgetftilnessof  his  disposition  of  them 
and  his  evident  friendly  connection  with  the 
plaintiff  in  error,  most  convincingly  points  to  a 
control  of  the  missing  paper  in  protection  of 
the  plaintiff  in  error,  and  proves  the  inability 
of  the  State  to  have  produced  it  at  the  trial. 

The  failure  of  the  indictment  to  describe  the 
note  as  a  lost  instrument  did  not  make  the 
production  of  the  note  an  absolute  necessity  to 
a  legal  conviction.  The  effect  of  the  positive 
allegation  of  the  certain  tenor  or  words  of  the 
paper  was  to  require  strict  and  literal  proof  of 
the  paper,  as  it  was  alleged,  which  would  not 
have  been  necessary  if  uncertainty  in  allega- 
tion had  been  affirmed  and  excused.  That 
which  was  effected  was  the  degree  and  quantity 
of  evidence  requisite  to  sustain  the  allegation, 
not  the  kind  of  evidence.  Whatever  the  alle- 
gation, it  must  be  sustained  by  evidence  pro- 
duced under  the  settled  rules  which  control  in 
both  civil  and  criminal  cases.  Prominent 
among  those  rules  is  that  which  requires  that 
the  best  evidence  practicable  shall  be  produced. 
The  writing,  if  in  existence,  and  in  the  power 
of  the  State,  must  be  had.  If  it  be  lost,  de- 
stroyed, or  in  the  possession  or  control  of  the 
defendant,  a  copy  of  it,  or  parol  evidence  of  its 
contents,  may  be  resorted  to.  State  v.  Potts,  9 
N.  J.  L.,  30.  Very  much  in  point  here,  and 
illustrative  of  the  principle  I  have  stated  is  the 
case  of  Commonwealth  v.  Snell,  3  Mass.,  82, 
where  the  brother  of  the  defendant  called  upon 
the  holder  of  the  forged  note,  and  gave  him 
security  therefor,  and  through  that  means  con- 
trived the  secretion  of  the  paper  so  that  the 
solicitor  general  was  not  able  to  procure 
it  at  the  trial.  Secondary  evidence  was  ad- 
mitted to  prove  it.  In  this  case  Chief  Jus- 
tice Parsons  remarked :  **  But  if  the  instru- 
ment cannot  be  produced  the  prosecutor 
being  in  no  fkult,  and  more  especially 
if  it  be  secreted  to  protect  the  offender, 
the  next  best  evidence  will  be  admissible; 
and  if  it  satisfies  the  jury  of  the  defendant's 
guilt,  it  is  a  legal  foundation  for  a  verdict 
against  him."  It  is  deemed  that,  under  the 
proofs,  the  court  did  not  commit  error  by  per- 
mitting the  note  to  be  proved  otherwise  than 
by  its  production. 

It  is  next  insisted  that  the  trial  judge  com- 
mitted error  in  his  charge,  in  that  he  generally 
defined  the  crime  of  forgery,  but  failed  to 
clearly  explain  to  the  jury  how  the   forged 
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endoTBement  ooald  prejudice  Erdman,  or  any 
other  person,  and  in  that  he  failed  to  instmct 
the  jury  that  the  defendant  waa  entitled  to  the 
benefit  of  reasonable  doubt.  It  does  not  appear 
that  the  judge  was  requested  to  make  the  ex- 
planation or  to  give  the  instruction  indicated. 
If  he  had  been  requested  to  do  so,  his  neglect 
or  reftisal  to  comply  would  have  been  error. 
It  is  the  duty  of  the  court,  when  required,  to 
declare  the  law  upon  any  point  fiEdrly  involved 
in  the  consideration  of  the  cause;  and  its  re- 
fusal to  do  so  is  error.  But  when  no  instruc- 
tions are  requested,  the  charge  to  the  jury,  and 
the  selection  of  the  points  to  which  the  charge 
shall  be  directed,  rest  in  the  sound  discretion 
of  the  court;  and  the  omission  to  state  a 
pertinent  legal  principle  is  not  error.  It  is 
competent  for  either  party  to  require  an  ex- 
pression of  opinion  of  the  court  upon  any 
pohit  fidrly  involved  in  the  case,  in  the  shape 
of  a  request  to  charge ;  and,  unless  such  re- 
quest is  made,  error  will  not  lie  because  the 
judge  may  have  omitted  to  charge  upon  such 
point  Cole  v.  Taylor,  22  N.  J.  L.,  69;  Westcott 
V.  Garrison,  6  Id.,  132;  Polly  v.  Vantuyl,  9  Id., 
158;  Hetfield  v.  Dow,  27  Id.,  440. 

We  find  no  error  in  the  record  that  was  in- 
jurious to  the  plaintiff  in  error. 

Let  the  Judgment  belovj  be  affirmed. 


Coart  of  Appeals  of  Maryland. 

STATE.  USE  OF  GEORGE  WHITBLOOK  and 

DANIEL  B.  DORSEY,  Trustees  op 

Mabgaret  Dobsey  et  al., 

V. 

ANDREW  BANKS,  HENRY  A.  PARR  ET  AL. 

Where  a  demarrer  to  a  bad  plea  is  erroneously  overruled 
and  the  equitable  plaintiff  pleads  over  and  recovers 
a  judi^ment,  and  nothing  in  the  record  shows  that  he 
has  been  injured  or  prejudiced  by  the  erroneous  ruling 
there  will  be  no  reversal. 

Decided  June  8,  1892. 
JosUces  MiLLBB,    Robinson,    Bryan,  Irvino,  Fowlbr, 
Bbiscob  and  Mc8hbbry  sitting. 

Appeal  Arom  the  Superior  Court  of  Baltimore 
City. 

Mr.  Juatioe  McShbbbt  delivered  the  opinion 
of  the  Court: 

After  Andrew  Banks  had  relinquished  his 
trust  under  the  will  of  his  father,  as  stated  in 
the  preceding  ease,  (George  Whitelook  and 
Daniel  B.  Dorsey  were  appointed  trustees  in  his 
stead.  They  thereafter  brought  suit  against 
the  former  trustees  and  the  sureties  on  his  bond 
to  recover  the  sum  of  $450,  alleged  to  be  the 
balance  of  the  principal  of  the  trust  estate  due 


to  the  new  trustees.  The  declaration  averred 
that  by  an  auditor's  account,  ivhich  had  been 
duly  ratified,  the  said  sum  of  $460  was  due  and 
payable  by  Andrew  Banks ;  that  demand  had 
been  made  therefor ;  and  the  breach  assigned 
was  the  non-payment  of  this  sum  of  money. 
The  defendants  pleaded  '*  that  there  is  not  due 
and  payable  by  said  Andrew  Banks,  trustee,  to 
the  principal  of  the  trust  estate  mentioned  in 
the  declaration,  the  said  alleged  sum  of  $450,  or 
any  part  thereof,  and  that  the  said  sum  of  $450 
mentioned  in  Auditor's  Account  T,  referred  to 
in  the  declaration,  does  not  form  any  part  of 
the  principal  of  said  trust  estate."  To  this  plea 
a  demurrer  was  interposed.  The  Superior  Court 
overruled  the  demurrer,  and  the  plaintiff  then 
traversed  the  plea  and  issue  was  joined.  The 
case  was  submitted  to  the  court,  and  a  verdict 
and  judgment  were  rendered  for  the  equitable 
plaintifib  for  $208.  From  that  judgment  the 
equitable  plaintiffs  have  appealed.  There  is  no 
bill  of  exception  in  the  record.  The  only  ques- 
tion raised  is  on  the  demurrer. 

The  plea  was  bad— Poe's  PI.,  525.  It  was  no 
answer  to  the  declaration.  The  demurrer  ought 
to  have  been  sustained ;  but  the  equitable  plain- 
tiffs having  pleaded  over  and  having  recovered 
a  verdict  and  judgment,  there  is  nothing  in  the 
record  to  show  that  they  have  been  injured  or 
prejudiced  by  the  erroneous  ruling  on  the  de- 
murrer. No  evidence  is  set  forth  to  indicate 
that  the  amount  actually  recovered  was  not  the 
fUll  and  entire  amount  which  the  plaintifGs  were 
entitle  to  recover.  There  must  not  only  be 
error,  but  also  injury  to  justify  a  reversal— and 
the  error  and  injury  must  both  be  apparent  on 
the  face  of  the  record.  Had  the  verdict  been 
against  the  equitable  plaintiffs  a  reversal  would 
necessarily  have  followed,  or  had  the  plaintifliEi 
seen  fit  to  stand  on  the  demurrer  and  to  take 
judgment  thereon,  a  like  result  would  have 
ensued  on  appeaL  In  each  instance  injury  would 
have  been  apparent.  But  as  they  have  recovered 
a  judgment  it  by  no  means  follows  that  they 
were  damaged  at  all  by  the  erroneous  ruling 
on  the  demurrer,  and  there  is,  consequently, 
nothing  left  for  us  to  do  but  to  afllrm  the  judg- 
ment. 

Judgment  affirmed  with  C09t8, 


Admibalty  —  Charter  party.  —  Unqualified 
charter  parties  are  to  be  construed  liberally  as 
mercantile  contracts,  and  a  party  who  has  by 
charter  charged  himself  with  an  obligation  must 
make  it  goo^  unless  prevented  by  the  act  of 
Gk>d,  the  law,  or  the  other  party  to  the  charter, 
—The  R  F,  Bruce,  U.  S.  0.  C.  {Ohio)^  50  Fed. 
Rep.^lia« 
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Court  of  Appeals  of  New  York. 
Sboond  Division. 


JERRY  PETRIE,  Respondent. 

V. 

PHENIX  INSURANCE  COMPANY  OF 
BROOKLYN,  Appellant. 

1.  Insurance  was  ander  an  open  canal  policy,  with  which 

was  a  book  in  which  was  entered  by  the  insured  the 
risk  offered,  and  afterwards  endorsed  or  dissaproved  by 
the  agent.  The  risk,  which  was  from  Brooklyn  to 
Tarrytown,  was  entered  as  "  from  New  York  Harbor  to," 
the  destination  column  being  blank.  In  the  approval 
column  the  agent  wrote  the  word  '*harbor"  on  receiving 
the  book. 

2.  Heldt  That  the  failure  to  state  time  of  voyage  or  the 

place  of  destination  did  not  avoid  the  policy.  The 
question  as  to  what  constituted  New  York  Harbor  was 
for  the  Jury. 
8.  Held,  That  where  the  boat  grounded,  because  left  by  the 
tide,  and  broke  in  two,  and  there  was  evidence  of  sea- 
worthiness at  the  time  of  lading,  unseaworthiness  will 
not  be  presumed. 

Decided  March  8,  1892. 

April  26, 1886,  the  defendant  issued  to  Sher- 
man Petrie  an  open  uniform  canal  cargo  policy 
by  which  it  undertook  to — 

'Insure  the  several  persons  whose  names  are 
hereafter  endorsed  hereon  as  owner,  advancer, 
or  common  carrier,  on  goods  *  *  *  on  his 
own  boat,  or  boats  belonging  to  others,  loaded 
on  commission  or  charter.  From  place  to 
place,  as  endorsed  hereon,  or  in  a  book  kept  for 
that  purpose^  at  the  rate,  and  on   the  goods 

*  *  *  as  specified  in  the  said  endorsement. 
No  risk  considered  as  insured  under  this  policy 
until  said  endorsement  is  approved  and  signed 
by  this  company  or  its  duly  authorized  agents 
at  New  York,  unless  with  special  agreement 
with  the  company,  and  endorsed  hereon. 

*'  Beginning  with  the  adventure  upon  the  goods 

*  *  *  from  and  immediately  following  the 
lading  thereof,  at  the  port  or  place  endorsed  as 
aforesaid,  and  continuing  the  same  until  the 
said  goods  *  ♦  ♦  shall  be  safely  landed  at 
the  port  of  destination  as  aforesaid. 

**  Touching  the  adventures  and  perils  which 
the  said  insurance  company  is  contented  to 
bear  and  take  upon  itself  on  said  trip  or  voyage 
they  are  of  the  seas,  canals,  rivers  and  fires, 
and  all  other  perils,  losses,  or  misfortunes  that 
shall  come  or  happen  to  the  hurt,  detriment,  or 
damage  of  the  said  goods  *  *  *  laden  on 
board  of  the  said  boats  on  the  voyage  or  trip 
aforesaid." 

Excepting  certain  perils  and  losses  which  do 
not  include  the  misfortune  which  happened  to 
the  boat  in  question. 

It  was  provided  in  the  policy  that  in  case  of 


loss,  *<  and  within  thirty  days  from  the  time  the 
same  may  happen,  the  said  insured  shall  deliver 
to  said  company  as  particular  an  account 
thereof  as  the  nature  of  the  case  will  admit." 

Also: — 

"That  no  suit  or  action  against  this  company 
for  the  recovery  or  any  claim  upon,  under,  or 
by  virtue  of  this  policy  shall  be  sustainable  in 
any  court  of  law  or  chancery  unless  such  suit 
or  action  shall  be  commenced  within  the  time 
of  twelve  months  next  after  such  loss  or  dam- 
age shall  occur." 

With  this  policy  a  book  was  delivered  to  the 
insured  ruled  in  columns,  and  having  the  follow- 
ing printed  headings:  "Date;  Account  of; 
Vessel  or  boat;  From;  To;  Cargo;  Amount; 
Premium  ;  Signature  of  Approval" 

Sherman  Petrie  was  a  forwarder  engaged  in 
business  at  142  Broad  street,  New  York.  W. 
M.  Onderdonk  &  Co.  were  insurance  brokers, 
agents  of  defendant,  and  engaged  in  business  at 
Nos.  1  and  3  Beaver  street.  New  York.  By  ttie 
course  of  business  between  Petrie  and  W.  M . 
Onderdonk  &  Co.  the  cargoes  laden  on  boats 
were  entered  by  Petrie  or  his  clerk  in  this  book , 
which  was  sent  daily  to  W.  M.  Onderdonk  A 
Co.,  and  they  approved  or  disapproved  of  the 
risk  so  offered.  Their  approval  was  indicated 
byentering  in  the  column  headed  "Signature 
of  Approval"  the  number  of  the  page  of  their 
own  book  in  which  the  risk  was  entered.  This 
was  the  usual  form  of  approval,  but  when  risks 
were  taken  for  "The  Harbor  of  New  York ' » 
the  approval  of  the  agents  was  denoted  by  the 
word  "Harbor"  written  in  the  column  headed 
"  Signature  of  Approval" 

The  premiums  were  fixed  by  the  insurance 
agents  and  charged  to  Petrie,  who  paid  them 
monthly.  October  17,  1887,  Petrie  loaded  the 
canal  boat  "C.  L.  Abel"  with  one  thousand 
barrels  of  Portland  cement,  and  on  that  day 
entered  in  the  columns  of  his  insurance  book  : 
"Date,  Oct.  17,  1887;  Account  of,  Sherman 
Petrie;  Vessel  or  boat,  C.  L.  Abel;  From,  New 
Yo»k  Harbor;  To,  blank,"  except  as  the  word 
"Harbor"  extended  into  that  column;  "Cargo, 
Cement;  Amount  $2,500;  Premium,  no  entry; 
Signature  of  Approval,  no  entry;"  and  sent  the 
book  to  W.  M.  Onderdonk  &  Co.  on  the  same 
or  the  next  day,  and  thereupon  they  wrote  the 
word  "harbor"  in  the  column  headed  "Signa- 
ture of  Approval,"  and  returned  the  book  to 
Petrie.  The  boat  left  Brooklyn  October  19, 
1887,  and  reached  Tarrytown,  its  destination, 
the  next  morning,  where  later  in  the  day  it 
sank  at  its  dock.  The  sinking  was  caused  by 
the  tide  going  out  and  grounding  the  boat  at 


Digitized  by 


Google 


Vol.  XX 


THE  WASHINGTOiJ  LAW  REPORTER. 


473 


about  its  ceniare,  which  caused  it  to  break  in 
two,  so  that  it  filled  with  water  and  destroyed 
the  cargo.  This  action  was  brought  December 
1, 1888,  to  recover  this  loss.  The  defenses  inter- 
posed were:  (1)  That  the  defendant  did  not 
insure  the  risk;  (2)  that  a  valid  contract  to  in- 
sure was  not  entered  into  because  the  duration 
of  the  risk  was  neither  measured  by  time  nor 
termini  of  the  voyage;  (3)  that  the  loss  was  not 
occasioned  by  the  perils  insured  against:  (4) 
that  proofb  of  loss  were  not  fhrnished  within 
thirty  days;  (6)  that  the  action  was  not  begun 
within  twelve  months  after  the  happening  of 
the  loss, 

Ohief  Justice  Follbtt  delivered  the  opinion 
the  Court: 

The  question  which  meets  us  at  the  threshold 
of  this  discussion  is,  was  the  evidence  sufficient 
to  Justify    the   submission   of   the   question, 
whether  the  defendant's  agents  approved  of 
the  application  for  this  insurance  ?    The  author- 
ity of  W.  M.  Onderdonk  &  Go.  to  bind  the 
defendant  by  endorsing  in  the  book  in  any 
form  their  approval  of  the  risk  proposed,  is  not 
denied.    Six  days  before  the  entry  in  question 
the  insured  entered  on  the  same  book  an  appli- 
cation for  insurance  on  the  boat  **  Delia  McKee- 
ver"  for  |2,500  on  cement,  New  York  Harbor, 
which  was  approved  by  writing  the  word  *'  har- 
bor "  in  the  column  designated  '*  Signature  of 
Approval."    The  insured  testified  that  other 
risks  were  approved  by  the  entry  of  the  word 
"harbor"  in  the  approval  column.    A   clerk 
of  the  insurance  brokers,  who  was  sworn  in  be- 
half of  the  defendant^  testified  that  he  wrote 
the   word    ''harbor"    opx>osite  this    applica- 
tion  and   the  same  word  in  the  same  book 
against  other  applications  for  insurance,  and 
that  it  indicated  an  acceptance  of  the  risk  by 
insurers  other  than  the  defendant    The  witness 
also  testified  that  he  never  informed  the  insured 
that  the  word  *' harbor"  indicated  that  the  risk 
was  not  taken  by  defendant^  but  by  some  other 
cpmpany,  and  the  insured  had  no  other  open 
policy  and  book,  except  these  issued  by  defen- 
dant.   The  assured  testified  that  these  brokers 
did  all  of  his  insurance,  that  he  always  applied 
for  it  in  the  same  way  by  entering  the  proposed 
risk  in  this  book  and  sending  it  to  the  agents  for 
their  approval,  who  usually  returned  certificates 
of  insurance  executed  by  the  defendant,  and 
that  he  never  had  received  any  fromi  any  other 
company.    This  fttate  of  the  evidence  justified 
the  court  in  submitting  the  question  of  the  ac- 
ceptance of  the  risk  by  the  defendant  to  the  jury 
and  its  verdict  must  be  regarded  as  final  upon 
this  question. 


Was  the  contract  of  insurance  void  because 
the  duration  of  the  risk  was  not  fixed  by  time 
nor  for  a  voyage  between  specified  places? 
Ordinarily  marine  contracts  of  insurance  not 
specifying  the  duration  of  the  risk  either  by 
time  or  by  the  places  at  which  the  voyage 
insured  is  to  begin  and  end  are  void  for  uncer- 
tainty; MoUoy,  Bk.  2,  Oh.  7,  Sec.  14;  2  Par. 
Mar.  L.,  311 ;  1  PhiL  Ins.,  Sec.  918 ;  1  Am. 
Mar.  Ins.,  6th  ed.,  236 ;  Manly  v.  United  M.  &  F. 
Ins.  Co.,  9  Mass.,  85. 

The  undisputed  evidence  is  that  during  the 
season  of  1887  the  assured  had  i>een  engaged 
in  forwarding  cargoes  of  Portland  cement  to  the 
contractors  engaged  in  extending  the  Oroton 
water  supply,  which  were  deUvered  at  various 
points  in  the  upper  part  of  the  harbor  of  New 
York,  on  the  Harlem  River,  and  at  Tarrytown 
It  was  the  custom  of  the  contractors  to  direct 
the  assured  to  load  five  or  six  thousand  barrels 
on  boats  and  susequently  designate  the  places  at 
which  they  should  be  unloaded.    That  in  such 
cases  the  place  of  destination  could  not  be  en- 
tered in  the  book,  and  that  the  words  ^^ttom 
New  York  to  harbor"  indicates  such  shipments. 
The  assured  also  testified  that  all  of   these 
cargoes  had  been  insured  through  these  agents 
by  the  defendant  under  the  policy  put  in  evi- 
dence and  by  entries  on  the  book  made  as  in 
this  instance.    Under  such  a  practice  an  insur- 
ance on  a  cargo  to  be  delivered  at  some  place  in 
the  same  port  would  not  be  so  indefinite  and  un- 
certain as  to  render  the  contract  void,  both 
parties  understanding  what  was  meant  by  the 
term.    Did  the  loss  occur  in  that  harbor?   It  was 
competent  to  receive  evidence  as  to  the  meaning 
in  the  business  of  insurance  of  the  term  '*  Harbor 
of  New  York."    Nelson  v.  Mutual  Life  Ins. 
Co.,    71   N.   Y.,    453.    Upon   this  issue   there 
was    evidence    that    the    term     '*  Harbor    of 
New  York  "  as  used  in  the  business  of  marine 
insurance,  included  Tarrytown  and  other  points 
within  the  New  York  custom  house  district. 
Other  witnesses  testified  that  the  harbor  of 
New  York  did  not  extend  above  Spuy  ten  Duy- 
vH,   and  did   not   include   Tarrytown.     This 
question  was  submitted  to  the  jury  and  found 
for  the  plaintiff.     No  available  error  is  pre- 
sented by  the  ruling  on  the  question  put  to  the 
witness  Baker,  because  he  was  subsequently 
permitted  to  testify  as  to  the  meaning  of  the 
words  "New  York  to  harbor"  and  fhlly  as  to 
all  facts  called  for  by  the  question. 

It  is  insisted  that  the  loss  was  not  within  the 
perils  insured  against.  The  evidence  is  that 
the  "  Abel "  was  loaded  at  the  Anglo-American 
Stores,  Brooklyn,  N.  Y.,  October  19,  1887,  and 
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left  that  plaoe  at  8  o'clock  p.  m.  of  that  day  in 
a  tow  bound  for  Tarry  town,  where  it  arrived  at 
1  o'clock  the  next  morning.  The  boat  was 
moored  alongside  of  the  dock,  and  when  the 
tide  went  out  it  grounded  and  was  so  broken 
or  strained  that  it  sank,  and  the  cargo  was 
destroyed.  It  was  testified  that  the  boat  was 
seaworthy  when  laden,  which  evidence  was 
disputed.  This  case  does  not  fidl  within  the 
class  of  cases  of  which  Berwin  v.  Greenwich 
Ins.  Go.,  114  N.  T.,  231,  is  a  type.  In 
that  case  the  boat  sprung  a  leak  and 
sank  without  any  known  cause.  It  was  held 
that  this  raised  a  presumption  that  it  was  un- 
seaworthy,  but  that  this  presumption  might 
have  been  rebutted  by  showing  that  the  loss 
was  occasioned  by  some  other  cause  than  the 
unseaworthiness  of  the  boat  This  was  pre- 
cisely what  was  done  in  this  case. 

Whether  the  defendant  had  waived  the  re- 
quirement in  the  policy,  that  formal  prooft  of 
loss  should  be  fhrnished  within  thirty  days, 
and  an  action  brought  within  twelve  months 
after  a  loss,  was  submitted  to  the  Jury  and  was 
found  for  the  plaintiff.  No  point  is  made  by 
the  learned  counsel  for  the  appellant  that  the 
evidence  was  insufficient  to  sustain  the  verdict 
on  these  issues. 

But  two  exceptions  were  taken  to  the  instruc- 
tions given  by  the  court,  and  neither  of  them 
was  argued  by  the  learned  counsel  for  the 
appellant. 

I  think  the  Judgment  should  be  affirmed^  with 
costs.    All  concur. 


CORPOBATIONS  —  Stock.— A  subscription  for 
stock  in  a  corporation,  though  payable  in  prop- 
erty at  a  fictitious  valuation,  and  not  enforce- 
able against  the  subscriber  of  the  corporation 
in  its  own  interest,  because  in  violation  of  Gonst. 
Art  14,  Sec.  6,  and  Code,  Sec.  1662,  prohibiting 
the  issue  of  stock  except  for  money  or  property 
at  a  reasonable  value,  is  not  void  as  against  a 
creditor  of  the  corporation,  and  cannot  be  set 
up  as  a  defense  by  the  subscriber  in  garnishment 
proceedings  by  such  creditor.— Joseph  v.  Davis, 
Ala.,  10  South.  Rep.,  830. 


Gabrebbs  —  Passengers  —  Instructions.— The 
court  properly  charged  that  *'  the  railroad  com- 
pany, was  required  to  use  the  utmost  practicable 
care  in  providing  for  the  safety  of  passengers 
on  its  road,  and  to  use  that  high  degree  of  pru- 
dence, diliffenoe  and  care  in  buildins^  its  road, 
and  in  midntainine  its  track  and  in  running 
its  trains  as  would  be  used  by  very  cautious, 
prudent  and  competent  persons  under  similar 
circumstances,  and.  if  it  failed  to  use  such 
degree  of  care,  sucn  fulure  was  negligence." 
—Levy  V.  Gampbell,  Tex.,  19  S.  W.  Rep.,  438. 


Circuit  Coait,  Southern  District  Oliio,  &  D. 


RIPLEY  V.  BLSON  GLASS  GG. 

1.  Dbbion  Patbntb— AnUoipAtkm— GlMi  Botttos  aad  jMt.- 

Defign  patent  No.  17,S4S,  iMoed  April  6,  1887.  to  Daniel 
O.  Ripley,  for  footed  bottles  and  Jan,  oonaistinff  of  a 
■pherlcal  body,  a  flared  ring-neok,  ooverinff  a  lone  of 
the  body,  and  baring  a  raised  pattern  on  Ite  entire 
Burlkoe,  was  not  anticipated  by  certain  designs  having  a 
general  resemblance  thereto  in  shape,  bat  lacking  the 
raised  ornamentation  of  the  neck. 

2.  Samb— Evidence— Method  of  Producing.— Although  the 

suit  does  not  involve  the  method  of  producing  the  result, 
yet,  in  considering  the  question  of  anticipation,  the 
court  may  properly  take  into  consideration  the  (ket  that 
the  patentee  invented  the  method  of  making  articles  of 
gUMSware  having  a  "  blown  *'  body  and  a  **  preand  " 
neck,  thereby  rendering  possible  the  raised  omamenta- 
tton  of  the  neck  in  the  patent. 

5.  Samb  —  Construction  —  Interpretatk»n  of    Words.— The 

words  of  the  claim  and  specifications  which  refer  to  the 
body  of  the  vessel  as  ** globe-shaped  **  or  *' spherical" 
must  be  taken  in  their  ordinary,  rather  than  their 
mathematical,  signification,  and  inftingemeot  cannot 
be  avoided  by  merely  elongating  the  body  so  as  to  rea- 
der it  an  ovoid,  rather  than  a  sphere  or  globe. 
4.  Samb— Test  of  Inftingement— General  Resemblance.— Id 
determining  whether  a  design  patent  is  infttinged.  the 
test  is  whether  there  is  a  substantial  similarttj  in  ap- 
pearance; not  to  the  eye  of  the  expert,  but  to  that  of 
the  ordinary  observer,  giving  such  attention  as  would 
ordinarily  be  given  by  a  purchaser  of  the  article  bearing 
the  design. 

6.  Samb— Penalty.— Where  the  infHugement  of  a  design 

patent  is  deliberate  aqd  intentional,  the  court  will  im- 
pose upon  the  defendant  the  penalty  of  9250  provided 
for  by  Act  Feb.  4. 1887. 

In  Bquity.    Decided  March  12,  1892. 
Suit  by  Daniel  G.  Ripley  against  the  Elson 
Glass  Gompany  for  InfHngement  of  |t  patent 
Decree  for  oomplainant 
Gironit  Jadge  Jackson  delivered  the  ophiion 
of  the  Gourt : 

This  suit  is  brought  for  the  alleged  infringe- 
ment of  design  patent  No.  17,243,  issaed  April 
6, 1887,  to  Daniel  G.  Ripley,  the  complainant. 
'*  for  a  new  and  original  design  for  glass  bottles 
and  jars,"  After  referring  to  Figs.  1  and  2  of 
the  accompanying  drawings,  the  speciflcatioiiB 
state  that— 

**The  characteristic  feature  of  my  design 
consists  of  the  globe  shaped  body,  5,  and 
figured  ring  or  neck  portion,  a,  surmounted  (m 
a  zone  of  the  spherical  body  5.  The  figured 
portion  consists  of  a  raised  pattern,  covering 
the  whole  surface  of  the  ring,  a ;  but  the  heads, 
d,  may  be  omitted,  as  shown  in  Figure  2.  The 
body,  &,  has  a  foot,  c.  A  suitable  stopper,  e,  is 
is  used  with  some  articles,  and  with  others  it  is 
not.  It  therefore  is  not  to  be  considered  neces- 
sary to  my  design,  which  is  appliciU^le  to  bot- 
tles, jars,  pitchers,  and  similar  footed  lurticleB." 

The  first  claim  based  thereon  is  as  follows : 
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^<Tfae  design  for  footed  bottles  and  Jars,  con- 
sisting  of  the  spherical  body,  5 ;  the  fleared 
ring-neck,  a,  covering  a  zone  of  the  body,  d ; 
the  ring  having  a  raised  pattern  on  its  entire 
Borfaoe,  as  shown  and  desciibed." 

Infringement  is  charged  only  as  to  this  first 
claim  of  the  patent  The  defenses  set  up  by  res- 
pondent in  its  answer  are :  (1)  invalidity  of  the 
patent,  because  anticipated  by  certain  prior 
designs ;  and,  (2)  non-infringement. 

After  a  carefhl  examination  and  considera- 
tion of  the  evidence  introduced  on  both  sides, 
which  it  is  not  deemed  necessary  to  review  or 
set  out  in  detail,  the  conclusions  reached  by  the 
court  upon  the  whole  case  are  the  following,  viz: 

1.  That  the  defense  of  invalidity  and  lack  of 
invention  in  the  patent  sued  on  is  not  si^stained. 
The  sugar-caster  shown  on  plate  9  in  defend- 
ant's exhibit  "Albert  Jacquemort's  Publication," 
and  the  glass  pitcher,  shown  on  page  291  of  de- 
fendant's exhibit  "  Hamm's  Oatalogue,"  chiefly 
relied  on  to  establish  this  defense,  while  re- 
sembling to  some  extent  the  Jar  embodying 
compliunanf  s  design,  cannot  properly  be  said 
to  anticipate  the  latter's  patent.  Defendant's 
expert  witnesses  find  some  general  resemblance 
between  said  articles  and  the  patent,  aside  from 
or  without  considering  the  ornamentation  of 
the  latter.  But  it  would  be  giving  to  com- 
plainant's design  too  narrow  a  construction  to 
limit  and  confine  it  to  the  exact  conformation 
of  Jar  shown  in  the  drawings  accompanying  the 
specifications  of  the  patent,  and  to  ignore  the 
ornamentation  of  the  pressed  neck,  surmounting 
the  zone  of  the  globe  or  spherical  shaped  plain 
body.  The  design  does  not  consist  in  the  pre- 
cise shape  of  the  body  of  the  Jar,  nor  in  the 
body  with  the  neck  attached,  independent  of 
the  ornamentation  upon  the  latter,  but  it  is 
found  in  the  artistic  association  of  all  three 
features,  which  present  agreeable  contrasts, 
and  render  the  article  of  manufacture  attractive 
to  tiie  eye.  Thus  considered,  it  would  violate 
all  sound  principle  to  disregard  the  pressed 
neck  ornamentation,  intended  to  promote, 
and,  by  its  contrast  with  the  plain  body  of  the 
article,  actually  promoting  sesthetic  effect, 
so  as  thereby  to  open  the  way  to  destroy  the 
design  by  lowing  that  other  features  were 
previously  in  use.  It  is  well  settled  that  the 
patent  is  prima  &cie  evidence  of  novelty  and 
validity,  which  presumption  is  only  to  be  over- 
come by  clear,  positive,  and  unequivocal  proof. 
Miller  V.  Smith,  6  Fed.  Rep.,  359;  Thayer  v. 
Hart,  20  Fed.  Rep.,  693;  Lehnbeuter  v.  Holt- 
haus,  105  U.  S.,  96.  Applying  this  rule  to 
defendant's  exhibits  in  connection  with  the 


other  testimony  in  the  case,  the  court  is  clearly 
of  the  opinion  that  complainant's  patent  was 
not  anticipated  thereby.  On  the  contrary,  the 
prima  facie  evidence  of  the  novelty  of  the 
patent,  instead  of  being  overcome,  is  supported 
and  established  beyond  any  reasonable  doubt 
by  the  evidence  introduced  on  behalf  of  com- 
plainant. It  is  distinctly  shown  that  complain- 
ant was  the  first  to  produce  a  footed  globula,  or 
spherical  bodied  glass  Jar,  having  a  neck 
covered  with  a  raised  pattern.  Prior  to  the 
date  of  his  design,  no  practicable  method  of 
making  articles  of  glassware  having  a  "  blown" 
body  and  '* pressed"  neck  was  known.  Ck>m- 
plainant  is  shown  to  have  invented  the  method 
by  which  the  body  of  the  glass  Jar  or  other 
article  of  glass  could  be  blown  so  as  to  be  of  a 
rounded,  globular,  or  spherical  shape,  and  the 
neck  be  pressed,  thereby  exhibiting  the  orna- 
mentation of  raised  figures  upon  the  latter, 
while  the  two  parts— neck  and  body— united  in 
one  integral  article.  While  this  suit  does  not  in- 
volve the  method  of  producing  or  accomplish- 
ing this  result,  it  is  very  properly  urged  by 
counsel  for  complainant  tliat  the  design  should 
be  considered  as  having  originated  with  the 
invention  of  the  method  for  giving  it  embodi- 
ment But,  without  going  ftirther  into  details, 
tlie  entire  proof  in  the  case  fedls  to  establish  the 
defense  of  invalidity  in  the  patent  sued  on. 

2.  That,  the  patent  being  valid,  the  first  daim 
thereof  is  clearly  infringed  by  the  defendant 
This,  as  a  question  of  fact,  is  ftiUy  established, 
not  only  by  the  testimony  in  the  case,  but  also 
by  the  comparison  of  the  exhibits  made  by  the 
court  It  is  shown  both  by  inspection  and  by 
the  proof  that  defendant's  article  of  manufoo- 
ture  is  substantially  the  same  as  that  of  the 
complainant.  Minor  differences  are  pointed  out 
by  the  ingenuity  of  experts,  but,  notwithstand- 
ing such  differences,  there  still  remains  that 
substantial  identity  of  appearance  in  the 
two  designs,  which,  under  well-settled  rules 
for  testing  the  question,  render  defendant  an 
infringer.  It  is  not  and  cannot  be  questioned 
that  the  first  Jar  manufactured  by  defendant 
—like  the  small  Jar  exhibited— was  almost  an 
exact  imitation  of  complainant's  design.  When 
defendant  ceased,  upon  notice,  to  manu&cture 
that  article,  it  sought  to  accomplish  the  same 
result,  and  avoid  the  admitted  infringement,  by 
merely  elongating  the  body  of  its  Jar,  so  as  to 
make  it  more  of  oval  than  globular  or  spher- 
ical in  shape.  But  it  is  too  plain  for  discussion 
that  complainant's  design  is  not  to  be  limited 
or  restricted  to  an  exact  globe  or  sphere  in  the 
l>ody  of  the  Jar,  but  must  be  extended  to  any 
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body  that  is  globular  or  spherical— pertainiDg 
to  a  globe  or  sphere.  The  defendant's  large  jar 
is  unquestionably  spherical  in  shape,  and  it  is  a 
mere  play  upon  words— making  a  distinction 
without  any  real  diflference— to  call  it  an  oval 
or  ovoid,  and  thereby  escape  the  charge  of 
inftingement.  When  complainant's  specifica- 
tions and  claim  refer  to  the  body  of  the  jar 
being  "globe-shaped"  or  "spherical,"  these 
terms  are  to  be  understood,  according  to  their 
natural  and  ordhiary  meaning  and  signification, 
as  indicating  and  covering  a  body  not  mathe- 
matically exact  in  dimension,  but  comparatively 
BO.  The  terms  are  relative,  and,  as  thus  em- 
ployed, embrace  any  shaped  body  that  is  globu- 
lar or  spherical  in  character,  such  as  an  egg  or 
acorn.  To  test  the  two  designs  by  the  technical 
mathematical  distinction  between  an  oval  or 
ovoid  and  a  globe  or  sphere,  would  be  not  only 
to  place  an  improper  construction  upon  the 
language  of  the  patent,  but  would  involve  a 
total  disregard  of  the  well-settled  principles 
laid  down  by  the  authorities  for  determining 
the  question  of  infringement  in  such  oases. 
Since  the  case  of  Root  v.  Ball,  4  McLean,  177, 
decided  in  1846,  the  rule  applied  in  such  cases 
is  that  "it  is  not  necessary,  in  order  to  consti- 
tute infringement,  that  the  thing  patented 
should  be  adopted  in  every  particular  ;  but,  if 
the  design  and  figures  were  substantially  adop- 
ted by  the  defendant,  they  have  infringed  the 
plaintiff's  right  It  is  an  infringement  to  adopt 
the  design  so  as  to  produce  substantially  the 
same  appearance."  And  upon  the  question  of 
substantial  identity  or  similarity  in  design 
patents  the  test  to  be  employed  or  applied  is 
not  the  eye  of  the  expert,  but  that  of  the  ordi- 
nary observer,  giving  such  attention  as  would 
ordinarily  be  given  by  a  purchaser  of  the  article 
bearing  the  design.  In  Gorham  v.  White,  14 
Wall.,  528,  the  rule  is  stated  thus : 

"  We  hold,  therefore,  that  if,  in  the  eye  of  an 
ordinary  observer,  giving  such  attention  as  a 
purchaser  usually  gives,  two  designs  are  sub- 
stantially the  same ;  if  the  resemblance  is  such 
as  to  deceive  such  an  observer,  inducing  him  to 
purchase  one  supposing  it  to  be  the  other— the 
first  one  patented  is  infringed  by  the  other." 

The  test  of  infringement  in  design  patents  is 
more  analogous  to  that  applied  in  "trade-mark" 
cases  than  to  that  adopted  in  respect  to  patents 
on  mechanism.  Testimony  of  experts  is  admis- 
sible in  determining  whether  two  mechanisms 
are  substantially  identical ;  while  in  design  pat- 
ents, resting  almost  wholly  upon  "appear- 
ances," the  test  of  sameness  is  determined  by 
the  eye  of  the  ordinary  observer,  giving  such 


attention  as  a  purchaser  usually  gives,  which  is 
substantially  the  same  principle  applied  in 
trade-mark  cases.  Applying  this  rule  to  the 
present  case,  the  court  has,  without  hesitation 
or  doubt,  reached  the  conclusion  that  defend- 
ant's large  jar  as  now  made  is  an  infringement 
of  complainant's  patent  The  decisions  which, 
in  the  opinion  of  the  court,  fhlly  sustain  this 
conclusion,  both  on  the  testimony  and  inspec- 
tion of  the  articles  and  designs,  are  the  follow- 
ing: Root  V.  Ball,  4  McLean,  177;  Perry  v. 
Starrett,  3  Ban.  &  A.,  485  ;  Gorham  Co.  v.  White, 
14  Wall.,  611 ;  Miller  v.  Smith,  5  Fed.  Rep.,  359; 
Jennings  v.  Kibbe,  10  Fed.  Rep.,  669 ;  Wood  v. 
Dolby,  7  Fed.  Rep.,  475  ;  Dryfoos  v.  Friedman, 
18  Fed.  Rep.,  825  ;  Tomkinson  v.  Manufacturing 
Co.,  23  Fed.  Rep.,  895 ;  New  York  Belting  & 
Packing  Co.  v.  New  Jersey  Car  Spring  Co.,  48 
Fed.  Rep.,  656. 

3.  That  defendant's  infringement  of  the  first 
claim  of  the  patent  was  so  deliberate  and  in- 
tentional as  to  warrant  the  court,  under  the  act 
of  February  4,  1887,  in  imposing  upon  it  the 
payment  of  the  $260,  as  prayed  for  in  the  bill. 

It  follows  from  the  foregoing  conclusion  that 
complainant  is  entitled  to  the  relief  sought  by 
his  bill,  and  a  decree  in  his  favor  is  rendered 
accordingly.  The  defendant  will  be  enjoined 
from  fhrther  infringement,  will  be  charged  with 
the  sum  of  $250,  will  be  taxed  with  the  costs  of 
the  suit,  and  the  usual  reference,  for  an  account 
to  ascertain  profits  made  by  defendant  or  dam- 
ages sustained  by  complainant,  will  be  directed. 
^ 

Accident  Insurance.— A  policy  insuring 
against  death,  effected  through  external,  violent 
or  accidental  means,  but  excepting  all  cases  in 
which  there  should  be  no  visible  sign  of  bodily 
injury,  or  in  which  death  should  occur  in  con- 
sequence of  disease,  or  in  which  the  injury  was 
not  the  proximate  cause,  does  not  relieve  the 
insurer  from  liability,  where  death  results  from 
periUmitU  occasioned  by  a  fall;  and  this,  even 
though  the  insured  previously  had  peritonitiSj 
and  had  thus  been  rendered  peculiarly  liable  to 
a  recurrence.— Freeman    v.    Mercantile   Mut 

Ace.  Assn.,  Mass.,  30  N.  E.  Rep.,  1013. 

♦  ♦  » 

APPEAL—Objections  not  raised  below— Res 
adjudicata.— (1)  The  objection  that  a  former 
adjudication  had  not  been  pleaded,  and  was 
therefore  not  available  as  a  defense,  cannot  be 
taken  on  appeal,  where  the  adjudication  was 
found  by  the  trial  court,  and  was  not  excepted 
to.  (2)  A  judgment,  in  an  action  or  proceeding 
against  the  executive  board  of  a  city  to  compel 
them  to  act  with  respect  to  awarding  a  contract 
in  which  it  was  decided  that  it  was  their  duty 
to  act,  estops  the  city.  June  7,  1802.  Ashton 
V.  City  of  Rochester.    Opinion  by  O'Brien,  J. 
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IJnpunotuality  •  on  Railways. 

A  case  which  was  characterized  by  the  county 
court  judge  before  whom  it  came  as  undoubt- 
edly a  case  of  great  public  interest— a  circum- 
stance which  resulted  in  a  certificate  for  costs 
on  the  higher  scale— opens  up  some  important 
questions  as  to  the  law  respecting  the  liability 
of  railway  companies,  a  subject  which  is  of 
great  interest  to  a  very  large  proportion  of  the 
population.  The  law  on  the  subject  has  been 
made  the  subject  of  discussions  several  times 
in  recent  years,  the  case  of  Le  Blanche  v.  Lon 
don  and  North  Western  Railway  Co.,  to  which 
we  shall  presently  refer,  decided  in  1876,  being 
the  leading  case. 

The  flEicts  of  the  case  on  which  we  are  now 
commenting  were  certainly,  to  some  extent, 
peculiar,  and  there  can  be  no  doubt  that  if  an 
appeal  be  brought  against  the  decision,  as, 
indeed,  it  was  intimated  that  there  would  be,  a 
strenuous  attempt  will  be  made  to  show  that 


plaintiff  was  a  shipbroker  who  took  a  first-class 
ticket  from  Liverpool  to  Scarborough.  The 
train  was  too  late  at  Leeds  to  enable  the  plain- 
tiff to  catch  the  train  by  which  he  ought  to  have 
gone  on  to  York,  and  this  threw  the  subsequent 
details  of  the  .journey  wrong  and  the  question 
to  be  decided  was  whether  £11 10«.  could  be 
recovered  for  the  cost  of  a  special  train  taken 
from  the  North  Eastern  Railway  from  York  to 
Scarborough.  An  important  circumstance  in 
the  case  was  that  the  plaintiff  had  no  particular 
business  or  engagement  at  Scarborough  which 
necessitated  his  being  there  at  any  particular 
time.  The  county  court  judge  decided  in  the 
plaintiffs  favor,  holding  that  the  principle  laid 
down  in  Hamlyn  v.  Great  Northern  Railway 
(Company,  20  L.  J.  Ex.,  22,  ''that  where  one 
party  to  a  contract  does  not  perform  it  the 
other  may  do  so  for  him  as  near  as  may  be  and 
charge  him  for  the  expenses  incurred  in  so 
doing,''  applied  to  the  case.  This  decision  was 
upheld  by  the  Court  of  Ck>mmon  Pleas,  but  re- 


they  differ  materially  from  those  which  came  versed  by  the  majority  of  the  Oourt  of  Apx>eal, 


before  the  courts  on  previous  occasions.     A 
gentleman  of  considerable  fortune  was  the  de- 
fendant in  this  case,  and  the  journey  was  a  first- 
class  one  from  Paddington  to  Teignmouth.    The 
Qreat    Western    Railway    Company   claimed 
£31 178.  against  the  defendant,  Mr.  Lowenfield, 
as  the  charge  for  a  special  train  from  Bristol  to 
Teignmouth.     The   defendant,    on   the   other 
hand,  counter-claimed  in  an  elaborate  manner. 
He  claimed  damages  for  breach  of  the  original 
contract  to  convey  him  by  the  express  train  in 
which  he  started,  or,  in  the  alternative,  dam- 
ages for  breach  of  the  contract  to  stop  ten 
minutes  at  Swindon*    He  also  made  a  claim  in 
respect  of  sundry  incidental  expenses :  the  cost 
of  the  journey  from  Bristol  to  Teignmouth 
which  was  seven  shillings— and  three  shillings 
for  telegrams.    There  was  also  a  general  claim 
for  damages,  for  discomfort,  annoyance,  and 
inconvenience.    The  learned  judge  decided  the 
claim  in  respect  of  the  special  train  in  favor  of 
the  railway  company,  and  he  then  proceeded 
to  dispose  of  the  various  portions  of  the  counter- 
claim in  a  very   elaborate  judgment,   which 
practically  affords  a  review  of  the  law  on  the 
interesting  and  important  subject  with  which  it 
deals. 

Before  we  proceed  to  consider  with  greater 
particularity  the  case  so  recently  decided,  it 
will  be  desirable  for  us  to  go  back  to  the  earlier 
cases.  The  chief  case  on  the  subject  to  which 
we  have  already  alluded,  Le  Blanche  v.  London 
and  North  Western  Railway  Company,  is  re- 
ported L.  R,  1  C.  P.  D.,  286.    In  that  case  the 


On    this  occasion   Lord   Justice   Mellish  laid 
down  the  law  as  follows  : 

I  think  that  any  expenditure  which,  accord- 
ing to  the  ordinary  habits  of  society,  a  person 
who  is  delayed  in  his  journey  would  naturally 
incur  at  his  own  cost  if  he  had  no  company  to 
look  to,  he  ought  to  be  allowed  to  incur  at  the 
cost  of  the  company,  if  he  has  been  delayed 
through  a  breach  of  contract  on  the  part  of  the 
company,  but  that  it  is  unreasonable  to  allow  a 
passenficer  to  put  the  company  to  an  expense  to 
which  he  could  not  think  of  putting  himself  to 
if  he  had  no  company  to  look  to.    The  question 
then,  in  my  opinion,  which  the  county  court 
judge  ought  to  have  considered,  is  whether, 
according  to  the  ordinary  habits  of  society,  a 
gentleman  in  the  position  of  the  plaintiff  who 
was  going  to  Scarborough  for  the  purpose  of 
amusement  and  who  missed  his  train  at  York, 
would  take  a  special  train  from  York  to  Soar- 
borough  at  his  own  cost  in  order  that  he  might 
arrive  at  Scarborough  an  hour  or  an  hour  and  a 
half  sooner  than  he  would  do  if  he  waited  at 
York  for  the  next  ordinary  train.    This  ques- 
tion seems  to  me  to  admit  of  but  one  answer, 
namely,  that  no  one  but  a  very  exceptionally 
extravagant  person  would  think  of  taking  a 
special  train  under  such  circumstances." 

A  case  which  throws  farther  light  on  the  law 
with  regard  to  railway  companies  and  their 
passengers  is  that  of  Woodgate  v.  Great  West- 
em  Railway 'Co.,  reported  in  the  38d  volume  of 
the  Weekly  Reporter,  page  428.  The  bare  names 
of  the  authorities  that  were  cited  on   this 
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occasion  occupy  nearly  half  a  column  of  the 
report  In  this  case  the  plainUfif,  who  was  a 
practicing  barrister,  claimed  damages  for  per- 
sonal inconvenience,  **  sufifering  annoyance  and 
loss  of  time  by  being  detained  on  a  journey 
from  Paddington  to  Bridgnorth  which  arrived 
more  than  three  hours  and  a  half  late."  Sev- 
eral important  points  were  decided  on  the 
subject  of  conditions  referred  to  on  the  ticket 
and  expressed  in  the  time  books  of  the  company, 
but  it  is  beside  our  present  purpose  to  consider 
them. 

In  this  case  Mr.  Justice  Hawkins  made  some 
observations  which  seem  to  have  considerably 
influenced,  if  not  controlled,  the  decision  of  his 
honor,  Judge  Stonor,  with  regard  to  the  case  be- 
fore him.  In  the  former  part  of  his  Judgment 
Mr.  Justice  Hawkins  had  considered  at  great 
leng^  the  question  of  the  liability  of  the  rail- 
way company,  and  had  come  to  the  conclusion 
that  no  case  had  been  made  out  against  them. 
He  then  went  on  to  say  that  there  was  another 
question  incidently  raised  which  it  was  not  ab- 
solutely necessary  for  the  court  to  determine, 
because  in  their  opinion  the  defendants  were 
entitled  to  the  verdict,  viz,  whether,  if  the 
plaintiff  were  entitled  to  recover,  he  would  only 
recover  nominal  damages  for  inconvenience. 
On  this  point  Mr.  Justice  Hawkins,  in  language 
which  will  probably  be  very  careftilly  analyzed 
hereafter,  the  following  passage  is  worthy  of  re- 
production, not  only  on  account  of  the  principle 
discussed,  but  also  the  humorous  character  of 
the  language  employed : 

**  It  is  bad  enough  to  be  traveling  slowly,  but 
not  to  travel  at  all,  and  to  be  landed  on  a  plat- 
form '  where  there  is  no  roof  to  cover  you  un- 
less indeed  you  choose  to  cram  yourself  into 
one  general  waiting-room  where  you  cannot 
move,  I  should  have  thought  was  inconvenient 
enough.'  It  was  said  this  was  no  inconvenience 
to  the  plaintiff,  and  that  he  ought  not  to  be 
compensated  for  it.  What  was  he  to  do  ?  We 
on  the  bench  listen  to  the  narration  of  his  mis- 
eries with  all  the  serenity  and  dignity  which 
becomes  us ;  but  if  we  were  to  find  ourselves 
upon  a  platform  stripped  of  our  judicial  ftinc- 
tions  for  the  moment  and  compelled  to  wander 
up  and  down,  looking  at  these  Jam  tarts  and 
soda-water  bottles— refreshments,  as  they  call 
them— I  think  in  all  probability  we  should  for- 
get some  of  the  dignity  which  appertains  to  and 
is  due  to  our  office ;  at  all  events  we  cannot  find 
fault  with  anybody  who  is  a  little  irritated  and 
excited  and  feels  he  has  been  put  to  inconven- 
ienoe.  I  must  say  if  the  plaintiff  were  entitled 
to  recover  I  do  not  think  208.  would  be  too 


much,  but  he  cannot  get  that  208.  because  I 
think  he  is  not  entitled  to  recover  at  alL" 

In  the  case  tried  before  his  honor.  Judge 
Stonor,  the  expenses  of  the  railway  tare  from 
Bristol  to  Teignmouth  were  allowed^  also  cost 
of  telegrams  and  40s.  for  discomfort  and  annoy- 
ance. With  regard  to  the  principal  claim,  that 
for  the  special  train,  the  Judge  made  the  fol- 
lowing important  observation :  "I  am  strongly 
inclined  to  think  that  the  means  of  an  indi- 
vidual ought  not  to  be  regarded,  or,  at  all  events, 
not  be  primarily  regarded  in  considering  this 
question,  and  that  the  object  of  the  Journey 
ought  to  be  the  first,  if  not  sole,  regard.  If  the 
object  of  a  journey  be  some  important  public  or 
private  budness,  and  still  more  the  performance 
of  some  public  or  private  duty  which  would  not 
admit  of  any  delay,  then  I  think  that,  according 
to  the  above  rule,  the  expense  of  a  special  train 
could  be  incurred  without  any  *  exceptional 
extravagance.'  and  therefore  recovered  against 
those  who  are  responsible  for  the  delay.  I  am 
not,  however,  prepared  to  say  that  Joining  your 
own  family  and  friends  tluree  hours  sooner 
under  the  circumstances  of  this  case  is  a  suf- 
ficient object  to  Justify  the  expenditure  in  ques- 
tion, or  to  take  it  out  of  the  category  of 
*  exceptional  extravagance,'  and,  on  the  whole, 
I  think  that  .the  defendant  in  this  case  is  not, 
under  the  circumstancee^  entitled  to  recover 
the  cost  of  the  special  train  taken  by  him." 
The  case  is  one  of  first  importance,  and  we 
shall  probably  again  advert  to  the  subject.— 
Law  Oazette, 


Court  of  Appeals  of  Maryland. 

ROBERT  Q.  TAYLOR  v.  ERASTUS  LEVY. 

April  Term.    June  8. 1892. 

Jvutices  MiLLBB.  Robinson,  Bbtan,  Ibvino,  Bbiboob  and 

MgShbbbt  ditinff. 

Appeal  from  Superior  Court  of  Baltimore 
City. 

Opinion  by  the  court: 

The  plaintiff  rented  the  premises  in  question 
to  the  defendant  for  a  term  of  one  year.  The 
lease  was  in  writing.  At  the  expiration  of  the 
year  it  was  renewed  verbally,  the  plaintiff  says 
for  a  year,  the  rent  payable  monthly,  ttie  de- 
fendant says  it  was  rented  by  the  month.  The 
house  was  occupied  by  the  defendant  as  a  pool- 
room, and  this  was  with  the  knowledge  of  the 
plaintiff.  The  Legislature  by  the  Act  of  1890, 
approved  March  26,  made  pool  selling  unlawfhl, 
and  the  defendant  in  the  latter  part  of  the 
month  of  March  delivered  up  the  keys  of  the 
premises  to  the  plaintiff.    The  suit  was  brought 
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to  recover  the  rent  for  the  month  of  April.  We ' 
are  all  of  opinion  that  the  defendant,  even  if 
he  rented  the  property  by  the  month,  could  not 
terminate  his  tenancy  without  giving  thirty 
day's  notice  as  required  by  Sea  860,  Art  4,  Pub. 
Local  Laws.  We  are  all  of  opinion  that  there 
is  no  evidence  from  which  the  jury  could  find 
that  the  plaintiff  rented  the  premises  to  the 
defendant  for  the  purpose  of  using  it  as  a  pool 
room.  He  did  know  that  it  had  been  and  was 
used  for  that  purpose.  But  there  is  no  evidence 
to  show  that  the  defendant  was  obliged  to  use 
it  for  that  purpose.  He  could  have  used  it  for 
any  other  lawftil  purpose.  There  was  error, 
therefore,  in  granting  defendant's  prayer. 
Judgment  reversed ;  new  trial  awarded. 

IN  EQUITY -New  Suits. 

July  7, 1892. 

14060.  Harriette  E.  EUmaker  (fay  next 
firiend).  To  change  name  to  Hfurriette  O.  Neala 
Com.  soL,  A.  B.  DuvalL 

14061.  Ida  Dodge  v.  F.  M.  Dodge.  For  di- 
vorce.   Oom.  soL,  Saml.  0.  Mills. 

July  8. 

14062.  Isaac  E.  Hess  v.  W.  S.  Horton  et  aL 
To  declare  conveyance  fraudulent  Oom.  soL, 
0.  A.  Brandenburg. 

14063.  Wilhelmina  Bowman  et  al.  v.  J.  W. 
Davis  et  aL  For  release  and  to  declare  trustee. 
Oom.  soL,  T.  A.  Lambert 

July  9. 

14064.  Lewis  N.  Ingram  v.  Robert  Foutroy 
et  al.  To  perfect  title  to  south  26  ft,  lot  if, 
block  18.  H.  &  Ev.  Sub.  Meridian  Hill.  Oom. 
sols.,  Edwards  &.  Barnard. 

14066.  The  Atlantic  Bldg.  Oo.  v.  Frank  MiUer 
et  al  For  injunction  to  abate  nuisance.  Oom. 
sol.,  W.  F.  Mattingly. 

14066.  Jos.  W.  Kain  v.  Ollie  Kain.  For  di- 
vorce.   Oom.  sol.,  S.  A.  Oox. 

14067.  Benj.  F.  Butler  v.  NathaUe  Pollard. 
To  enforce  trust  deed.    Oom.  sol.,  O.  D.  Barret 

July  11. 

14068.  Elizabeth  T.  Smythe  v.  Oharlton 
Heights  Improvement  Oo.  of  Virsdnia.  To 
rescmid  contract    Oom.  soL,  Edwara  L.  Gies. 

July  12. 

14069.  Eleanora  Qrammer,  alleged  lunatic. 
Upon  petition  of  Commissioners,  D.  0.  De 
lunatico  inquirendo.  Oom.  sol.,  Qeo.  O.  Hazle- 
ton.       ^ 

14060.  Lulu  V.  Turner,  alleged  lunatic 
Upon  petition  of  Oommissioners,  D.  O.  De 
lunatdco  inquirendo.  Oom.  sol.,  €^.  O.  Hazle- 
ton. 

14061.  Sophronia  Rigney  v.  Wm.  Rigney. 
For  divorce.    Oom.  soL,  H.  W.  WiswalL 

14062.  Lizzie  T.  Taylor  v.  W.  J  Taylor.  For 
divorce.    Oom.  sol.,  0.  Oarrington. 

July  18. 
14068.    Edward  Dougher^  alleged  lunatic. 
Upon  petition  of  Josepha  H.  Houghton.    De 
lunatico  inquirendo.    Oom.  soL,  J.  B.  Lamer. 


14064.  Burr  Vickers,  alleged  lunatic.  Upon 
petition  of  Josepha  H.  Houghton.  De  lunatico 
inquirendo.    Oom.  soL,  J.  B.  Lamer. 

14065.  Peter  Peiffer,  alleged  lunatic  Upon 
petition  of  Josepha  H.  Houniton.  De  lunatico 
inquirendo.    Oom.  soL,  J.  S.  Lamer. 

14066.  Manuel  Farrara,  alleged  lunatic. 
Upon  petition  of  Josepha  H.  Houghton.  De 
lunatico  inquirendo.    Oom.  soL,  J.  B.  Lamer. 

14067.  Jno.  W.  Lauterback,  alleged  lunatic. 
Upon  petition  of  Josepha  H.  Housiiton.  De 
lunatico  inquirendo.    Com.  sol.,  J.  B.  Lamer. 

14068.  David  W.  Howe,  alleged  lunatic. 
Upon  petition  of  Josepha  H.  Houston.  De 
lunatico  inquirendo.    Oom.  soL,  J.  B.  Lamer. 

14069.  Annie  E.  Ward  v.  Frank  K.  Ward. 
For  divorce.    Oom.  soL,  S.  T.  Thomas. 

14070.  Qeo.  W.  Bowman  v.  Oatherine  E. 
Bowman.  For  divorce.  Oom.  sol.,  Arthur  W. 
Ferguson. 

July  14. 

14071.  Ohas.  H.  Raub  et  al.  v.  Wm.  Mayse  et 
al.  To  enforce  lien.  Oom.  sol.,  0.  A.  Bran- 
denburg. 

14072.  Marcus  S.  Neville  v.  0.  B.  Shafer  et  aL 
For  injunction  and  account  Oom.  sols.,  J.  0. 
DePutron  and  Ohas.  Bendheim. 

July  16. 

14073.  Thos.  B.  Jackson  et  aL  v.  H.  8.  Gist 
To  appoint  trustee  to  wilL  Oom.  soL,  D.  CO. 
Oallaghan. 

14074.  Sarah  A.  Serrin  et  aL  v.  €too.  T.  Oum- 
berland  et  al.  To  sell  pt  of  lot  6,  sq.  264. 
Oom.  sols.,  Edwards  &  Barnard. 

14076.  Elizabeth  OuUinan  v.  E.  T.  Matthews 
et  al.  For  injunction  and  to  quiet  title  to  part 
8,  sq.  488.    Oom.  sols.,  Edwurds  &  Barnard. 

July  18. 

14076.  A.  Meinberg  et  aL  v.  L.  Meinben^  et 
al.  Judgment  creditor's  bilL  Oom.  soL.  iC  P. 
Okie. 

July  19. 

14077.  James,  alias  John,  alias  Judas  P.  Bur- 
nett, aUeged  lunatic.  Upon  petition  Oommis- 
sioners, D.  0.  De  lunatico  inquirendo.  Oom. 
sol.,  Oeo.  0.  Hazleton. 

14078.  Annie  McGarvey,  alleged  lunatic. 
Upon  petition  Oommissioners,  D.  O.  De  luna- 
tico inquirendo.    Oom.  sol.,  G^.  O.  Hazleton. 

14079.  Oharles  Wallace,  alleged  lunatic. 
Upon  petition  Oommissioners,  D.  O.  De  luna- 
tico inquirendo.    Oom.  soL,  Geo.  0.  Hazleton. 

14080.  Franklin  M.  Phillips,  (by  next  friend, 
W.  K.  Mendenhall).  To  change  name.  Oom. 
soL,  J.  M.  Yznaga. 

14081.  Louis  Heilbrun,  alleged  ncn  eompos 
mentis.  Upon  petition  of  Santh  R  Heilbrun. 
De  lunatico  inquirendo.  Oom.  sol.,  H.  E. 
Davis. 

14082.  W.  Mosby  Williams  et  al.  v.  Joan- 
nah  0.  Block  and  John  Under.  To  remove 
cloud  on  title.    Oom.  soL,  John  Ridout 

»•» 
Adverse  Possession.-— A  person  who  has 
actual  possession  of  a  part  of  a  tract  of  land 
described  in  his  deed  has  constructive  posses- 
sion of  the  whole.  Porter  v.  Miller,  Tex.,  19  8. 
W.  Rep.,  467. 
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In  Bvidesncb— Judge  :  "  Prisoner,  have  you 
any  visible  means  of  support?''  Prisoner: 
••  Yes,  sor,  your  honor.  (To  his  wife)  Bridget, 
stand  up  so  that  the  court  can  see  yez." 


Cegal  Notices. 


Rule  of  Court. 

Rulb20.  •  •  *  *  Heret^fter  all  notices  which  relate  to 
jtroeeedingB  in  the  8u,preme  Court  of  the  Dietrict  of  Columbia, 
the  puhUcaHon  of  which  i§  required  by  law  or  by  rules  of 
Court,  or  by  any  order  of  Courtj  shall  be  jmblisfied  in  The 
Washington  Law  Rbpobter,  during  the  Hme  required  by 
law,  in  addidon  to  any  other  papers  which  may  be  hpecially 
ordered  or  which  may  be  selected  by  the  parties. 


FIR8X  IK8KRXIOK. 


This  Is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Ck>Iambia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Ck>lnmbia. 
holding  a  special  term  for  Orphans*  Court  business,  letters 
testamentary  on  the  personal  estate  of  CATHARINE  GRA- 
HAM, late  of  the  District  of  Columbia,  deceased. 

All  persons  havinf  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  of  Julv 
next:  they  may  otherwise  by  law  be  excluded  ftt>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  25th  day  of  July,  1892. 

BARTHOLOMEW  DIGGINS. 
80    Gordon  &  Gordon,  Proctors.  884  Del.  ave.,  s.  w. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
The  27th  day  of  July,  1892. 
DmM  M.  Og^en,  Exr.,  et  al.) 

vs.  >In  Equity.    No.  14,028.  Doc.  84. 

HarrlttU  Parks  tt  al.    J 

On  motion  of  the  plaintiff^,  bv  Messrs.  Ralston  and  Sid- 
dons,  their  attomevs,  it  is  ordered  that  the  defendants, 
Harrtetta  Parke,  Robert  Parke.  Henry  Parke,  Alice  Parke, 
Lucy  Parke,  Thomas  R.  Parke,  Mollie  Parke,  Mary  Ann 
Heins.  Ellen  McForrest,  James  E.  McConnell,  Laura  Mc- 
CJonnelL  Dora  F.  McConnell.  Eloeisa  G.  Parke,  Alexander 
O.  B.  Parke,  Mary  L.  Parke,  John  G.  Parke,  Helen  G. 
Parke,  Thomas  H.  Parke.  Mary  L.  Parke,  Agnes  Parke,  R. 
Baxter  Parke.  Jane  R.  Parke,  Ann  H.  Biddle,  James  Halsey, 
E.  Yamell  Halsey.  Matilda  M.  Halsey,  Edward  Halsey, 
MilioentHalsev,  Rebecca  G.  Rhodes,  J.  E.  Rhodes,  Eliza- 
beth Gtaurrett,  Frances  Garrett,  Martha  Garrett.  Hetty  Gar- 
reU,  P.  C.  Garrett,  Elisabeth  C.  Garrett,  John  B.  Garrett, 
Hannah  H.  Garrett,  Samuel  Biddle.  Kate  Btddle,  John  W. 
Biddle,  Ifarquis  J.  B.  Cope.  Mary  L.  8.  Cope.  Hetty  Biddle 
Clay,  Edward  Clay,  Bfary  Biddle  NeiU,  John  Neill.  ElizabeU 
Biddle  Ritter,  NeUson  Ritter.  Peter  Thomson,  Owen  Biddle, 


Clay,  Edward  Clay,  Bfary  Biddle  NeiU,  John  NeiU.  Elizabeth 
Biddle  Ritter,  NeUson  Ritter.  Peter  Thomson,  Owen  Biddle 
Robert  Biddle,  Rachel  M.  Biddle,  Frances  G.  Grisoom,  G.  A. 
Grisoom,  Clement  M.  Biddle.  M.  Cooper  Biddle,  Mary  B. 
Wood,  Howard  Wood,  Hanna  WUliams.  C.  W.  WiUiams, 
Helen  B.  Thomas,  George  B.  Thomas,  Sarah  F.  8.  Wilkin- 
son, C.  B.  Wilkinson,  Beniamin  P.  Smith ,  Loretta  F.  Smith, 
R.  H.  Van  Deusen.  P.  Fatty  8.  Jackson.  P.  J.  Smith,  Frank 
W.  Smith.  Edward  Frishmonth,  Maria  C.  Smith,  Maria  C. 
Smith,  Jr.,  Ella  G.  Smith.  LUHan  8.  HiUiar.  R.  N.  Williams. 
C.  W.  WillUms.  EUzabeth  J.  WUliams.  Sallie  WUliams, 
Phebe  WUUams.  J.  R.  WUliams,  M.  R.  Deland  Williams, 
SaUie  P.  WUliams  DiUard,  H.  K.  DUlard,  Charies  WiUiams. 
Hannah  B.  WiUiams,  WUllam  P.  Smith,  Henry  D.  Biddle, 
Hetty  D.  Biddle,  Mary  D.  Biddle,  Thomas  WUlUms  and 
EUzabeth  P.  WUliams,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
after  this  day ;  otherwise  the  cause  wiU  be  proceeded  with 
as  in  caseofdefkult. 

The  object  of  this  suit  is  to  obtain  a  decree  establishing  of 
record  the  title  of  the  plaintiffs  to  the  north  20  feet  front  of 
original  lot  80,  square  127,  situate  and  being  in  the  city  of 
Washington,  District  of  Columbia,  as  complete  and  perfect 
and  perpetuaUy  eqjoining  the  defendants  from  asserting 
title  thereto. 

This  order  shall  be  published  in  the  Washington  Law 
Reporter  and  the  Washington  Post  for  the  period  required 
by  the  rule,  and  in  the  New  York  Herald  once. 

A.  B.  HAGNER.  Associate  Justice  of  the 
Supreme  Court  of  the  District  of  Columbia. 

A  true  copy.   Test :  J.  R.  Young,  Clerk. 

W  By  M.  A.  CUncy,  Asst.  Clerk. 


Cegal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

July  22d,  1892. 

In  the  case  of  WUliam  B.  Todd,  administrator  of  the 
estate  of  BENJAMIN  U.  KEYSER,  deceased,  the  administra- 
tor aforesaid  has,  with  the  approval  of  the  court,  appointed 
Friday,  the  19th  dsy  of  August,  A.  D.  1802,  at  11  o'clock 
a.  m.  for  making  payment  and  distribution  under  the 
court's  direction  ana  control ;  when  and  where  all  creditors 
and  persons  entitled  to  distributive  shares  (or  legacies)  or  a 
residue,  are  hereby  notified  to  attend  in  person  or  by  agent 
or  attorney  duly  authorized,  with  their  claims  against  the 
estate  properlv  vouched ;  otJierwlse  the  administrator  wUl 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Wsshington  Law  Reporter  pre- 
vious to  the  said  day.  

Test:  L.  P.  WRIGHT. 

Register  of  WUls  for  the  District  of  Columbia. 
80    No.  4401.    Ad.  D.  16.    John  J.  Johnson,  Proctor. 

This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob* 
tained  Arom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  lettera 
testamentary  on  the  personal  estete  of  JOSHUA  PEIRCE 
KLINGLE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  day  of  July  next : 
they  may  otherwise  by  law  be  excluded  from  aU  benefit 
of  the  said  estate. 

Given  under  my  hand  this  22d  day  of  July,  1802. 

GEORGIANA  N.  KLINGLE, 
80    Gordon  &  Gtordon,  Proctors.  1611  8  St. 


V  In  Equity.    No.  14.001.    Doc.  84. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  26th  day  of  July,  A.  D.  1892. 

David  M.  Ogden 

vs. 

HarHetta  Parke  et  al. 

On  motion  of  the  plaintiff,  by  Messrs.  Ralston  and  Siddons. 
his  attorneys,  it  is  ordered  that  the  defendants,  Harrietta 
Parke,  Robert  Parke.  Henry  Parke,  AUce  Parke,  Lucy 
Parke,  Thomas  R.  Parke,  MoIUe  Parke,  Mary  Ann  Heins, 
Ellen  McC.  Forrest,  James  E.  McConneU,  Laura  McConneU, 
Dora  F.  McConnell,  Eloeisa  G.  Parke,  Alexander  G.  B. 
Parke,  Mary  L.  Parke,  John  G.  Parke,  Helen  G.  Parke, 
Thomas  H.  Parke,  Mary  L.  Parke.  Agnes  Parke,  B.  Baxter 
Parke.  Jane  R.  Parke,  Ann  H.  Biddle.  James  Halsey.  E. 
Yamell  Halsey,  Matilda  M.  Halsey.  Edward  Halsev.  MiU- 
cent  Halsey,  Rebecca  G.  Rhodes,  J.  E.  Rhodes,  Eluabeth 
Garrett.  Frances  Garrett,  Martha  Garrett,  Hetty  Garrett, 
P.  C.  Garrett,  Elizabeth  C.  Garrett,  John  B.  Garrett,  Han- 
nah H.  Garrett.  Samuel  Biddle,  Kate  Biddle,  John  W. 
Biddle,  Marquis  J.  B.  Cope,  Mary  L.  S.  Cope,  Hetty  Biddle 
CUy,  Edward  Oay,  Mary  Biddle  NeUl,  John  Neill,  EUabeth 
Biddle  Ritter,  NeUson  Ritter,  Peter  Thomson,  Owen  Biddle, 
Robert  Biddle,  Rachael  M.  Biddle,  Frances  G.  Grisoom,  G. 
A.  Griscom.  Clement  M.  Biddle,  M.  Cooper  Biddle.  Mary  B. 
Wood,  Howard  Wood,  Hannah  WiUiams,  C.  W.  Williams. 
Helen  B.  Thomas.  George  B.  Thomas,  Sarah  F.  8.  WUkin- 
son.  C.  B.  Wilkinson,  Benjamin  P.  Smith,  Lorette  F.  Smith, 
R.  H.  Van  Deusen,  P.  Fatty  8.  Jackson.  P.  J.  Smith,  Frank 
W.  Smith.  Edward  Frishmonth.  Maria  C.  Smith,  Maria  C. 
Smith,  Jr.,  Ella  G.  Smith,  LUUan  S.  HUliar,  R.  N.  WUliams, 
C.  W.  WilUams,  Elizabeth  J.  WiUiams,  SaUie  WiUiams, 
Phebe  WUliams.  J.  R.  WUliams.  M.  R.  Deland  Williams, 
SaUie  P.  WUliams  Dillard,  H.  K.  DUlard,  Charles  Williams. 
Hannah  B.  WUliams.  William  P.  Smith,  Henry  D.  Biddle, 
Hetty  D.  Biddle,  Mary  D.  Biddle,  Thomas  WUUams  and 
Elizabeth  P.  WUliams.  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring 
forty  days  after  this  day:  otherwise  the  cause  wUI  be 
proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  establishing 
of  record  the  title  of  the  plaintiSh  to  the  south  20  feet 
front  of  original  lot  80  square  127  situate  and  being  in  the 
city  of  Washington,  District  of  Columbia,  as  complete  and 
perfect,  and  perpetually  enjoining  the  defendants  fVom  as- 
serting title  thereto. 

This  order  shall  be  published  in  the  Washington  Law 
Reporter  and  the  Washington  Post  for  the  period  required 
by  the  rule,  and  in  the  New  York  Herald  once. 

A.  B.  HAGNER,  Associate  Justice  of  the 
Supreme  Court  of  the  District  of  Columbia. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

80  By  M.  A.  Clancy,  Asst.  Cleric. 

[FUed  July  26, 1892.    J.  R.  Young.  Clerk.] 
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Acts   and  Joint   Resolutions   of  the   52d 

Consrress,   relating    to   District    of 

Columbia    matters,    continued 

from  No.  32  of  Vol.   XX. 

An  act  to  amend  the  charter  of  the  Eckington 
and  Soldiers'  Home  Railroad  Company. 
Be  it  erikcted  by  the  Seriate  and  House  of  Rerp- 
resentatives  of  the  United  States^of  America  %n 
Congress  assembled,  That  the  charter  of  the 
Eckington  and  Soldiers'  Home  Railroad  Com- 
pany be,  and  the  same  is  hereby,  amended  so  aa 
to  authorize  said  company  to  lay  its  tracks  and 
to  run  its  cars  thereon  through  and  along  the 
following  named  streets  and  avenues :  Begin- 
ning at  the  intersection  of  Fifth  and  G  streets 
northwest,  east  along  G  street  to  New  Jersey 
avenue  and  First  street;  thence  south  along 
First  street  northwest  to  C  street  northwest ; 
thence  east  along  C  street  to  New  Jersey  ave- 
nue j  thence  south  along  New  Jersey  avenue  to 
a  point  in  the  center  of  said  avenue  at  a  distance 
of  not  less  than  one  hundred  and  fifty  feet  from 
the  north  curb  line  of  B  street  north.  Return- 
ing north  along  New  Jersey  avenue  to  D  street; 
thence  west  on  D  street  to  First  street  north- 
west ;  thence  north  on  First  street  to  G  street, 
and  alonp^  G  street  to  Fifth  street  nortliwest; 
also,  begmning  at  the  intersection  of  G  street 
and  New  Jersey  avenue;  thence  across  New 
Jersey  avenue  to  and  along  G  street  to  North 
Capitol  street ;  thence  north  along  North  Capi- 
tol street  to  New  York  avenue,  connecting  with 
its  main  line  and  North  Capitol  street  branch  : 
also  beginning  at  the  intersection  of  Fifth  and 
G  streets  northwest ;  thence  south  on  Fifth 
street  -  to  Louisiana  avenue ;  thence  south- 
westerly on  Louisiana  avenue  to  a  point  to  be 
located  by  the  Commissioners  of  the  District  of 
Columbia,  east  of  Seventh  street  northwest,  and 
returning  by  the  same  route  to  the  said  point  of 
beginning ;  also  beginning  at  the  intersection  of 
New  Jersey  avenue  and  C  street  northwest ; 
thence  east  on  C  street  to  Stanton  square; 
thence  around  Stanton  square,  on  the  south  side 
thereof  to  C  street  northeast  and  along  C  street 
to  Fifteenth  street  northeast ;  thence  north  on 
Fifteenth  street  to  D  street  northeast ;  thence 
west  on  D  street  to  Fourth  Street;  thence 
south   on    Fourth    street    to    and    along     C 


street  to  New  Jersey  aVenue  and  the  point 
of  beginning:  Provided,  That  until  0  and 
D  streets  shall  be  paved  and  provided  with 
sewers  to  Fifteenth  street  the  company  shall  not 
be  required  to  construct  its  road  beyond  Twelfth 
street;  also  beginning  at  the  present  terminus 
of  the  Eckington  and  Soldiers'  Home  road  on 
Fourth  street  extended,  thence  along  and 
wholly  outside  of  the  present  Bunker  Hill  road^ 
on  land  to  be  acquirea  by  said  company  by  gift 
or  purchase  and  made  a  part  of  said  road,  to  fir 
point  to  be  located  by  the  Commissioners  of  the 
District  of  Columbia,  west  of  Brooks  station : 
Provided,  That  nothing  contained  in  this  aw5t 
shall  be  taken  to  require  the  extension  provided 
for  in  this  clause  before  said  road  shall  have 
been  widened  as  herein  provided  for :  Provided 
further,  That  the  tracks  of  said  company  on 
Lincoln  avenue  shall  be  taken  up  withm  thirty 
days  from  the  passage  of  this  act,  and  the  road- 
way shall  be  restored  to  public  uses  in  su6h 
manner  as  the  Commissioners  of  the  District  of 
Columbia  shall  direct:  Provided,  That  horse 
power  shall  notjbe  used  on  said  line  for  traction 
purposes,  and  that  if  electric  wires  or  cables  are 
usea  to  propel  its  cars  over  any  of  the  routes 
hereby  authorized  within  the  limits  of  the  city 
of  Washington  the  same  shall  be  placed  under^ 
ground. 

Wherever  the  foregoing  rout-e  or  routes 
may  coincide  with  the  duly  authorized  route  or 
routes  of  any  other  duly  incorporated  street  rail- 
way company  in  the  District  of  Columbia,  both 
companies  shall  use  the  same  tracks  upon  such 
fair  and  equitable  terms  as  may  be  agreed  upon 
by  said  companies ;  and  in  the  event  said  com- 
panies shall  fail  to  agree  upon  equitable  terms, 
either  of  said  companies  may  apply  by  petition 
to  the  supreme  court  of  the  District  of  Colum- 
bia, which  shall  hear  and  determine  summarily 
the  matter  in  due  form  of  law,  and  adjudge  to 
the  proper  partv  the  amount  of  compensation 
to  be  pfud  therefor.  Said  company  shall  charge 
not  exceeding  five  cents  ftire  for  one  continu- 
ous ride  from  any  point  on  its  lines  to  ttie 
terminus  of  its  main  line  or  any  of  its  branches: 
Provided,  That  the  construction  of  said  rail- 
road on  any  street  where  there  are  or  may  be 
any  mains,  fixtures,  or  apparatus  pertaining  to 
the  Washinpjton  Aqueduct  shall  be  sulneot  to 
such  conditions  as  may  be  approved  by  the 
Secretary  of  War,  which  conditions  must  be 
obtained  and  be  accepted  in  writing  by  said 
company  before  commencing  any  work  on 
such  street  and  no  steam  cars,  locomotives,  or 
passenger  or  other  cars  for  steam  railroads  shall 
ever  be  run  on  the  tracks  of  said  company  over 
any  such  main,  fixture,  or  apparatus.  The 
said  railroad  shall  be  subject  to  the  require- 
ments of  section  fifteen  of  the  act  of  Congress 
approved  February  twenty-eight,  eighteen 
hundred  and  ninety-one,  entitled  "  An  act  to 
incorporate  the  Washington  and  Arlington 
Railway  Company  of  the  District  of  Columbia." 
The  said  company  shall,  before  commencing 
work  on  said  railroad  on  such  street,  deposit 
with  the  Treasurer  of  the  United  States  to  the 
credit  of  the  Washington  Aqueduct  such  sum 
as  the  Secretary  of  War  may  consider  necessary 
to  defray  all  the  expenses  that  may  be  incurred 
by  the  United  States  in  connection  with  the 
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iDspection  of  the  work  of  construction  of  said 
railroad  on  such  street,  and  in  making  good 
any  damages  done  by  said  company,  or  its 
works,  or  by  any  of  its  contracting  agents,  to  any 
of  said  mains,  fixtures,  or  apparatus,  and  in  com- 
pleting, as  the  Secretary  or  War  may  deem  nec- 
essaiy,  any  of  the  work  that  the  said  company 
may  neglect  or  reftise  to  complete  and  that  the 
Secretaiy  of  War  may  consider  necessary  for  the 
safety  of  said  mains,  fixtures,  or  apparatus,  and 
the  said  company  shall  also  deposit  as  afore- 
said such  further  sums  for  said  purposes  at  such 
times  as  the  Secretary  of  War  may  consider 
necessary:  Provided,  That  the  said  sums  shall  be 
disbursed  like  other  moneys  appropriated  for  the 
Washington  Aaueduct,  and  whatever  shall  re- 
main of  said  deposits  at  the  end  of  one  year 
after  the  completion  of  said  railroad  in  such 
street  shall  be  returned  to  said  company  on  the 
order  of  the  Secretary  of  War,  with  an  account 
of  their  disbursement  in  detail :  And  promded 
also.  That  disbursements  of  said  deposits  shall, 
except  in  case  of  emergency,  be  made  only  on 
the  order  of  the  Secretary  of  War.  The  exercise 
of  the  rights  by  this  act  granted  are  to  termi- 
nate at  the  pleasure  of  the  Secretary  of  War  in 
case  of  persistent  neglect  by  said  company,  or 
by  its  successors,  to  make  the  deposits,  or  to 
comply  with  any  of  the  conditions,  require 
ments,  and  regulations  aforesaid. 

Sec.  2.  That  said  company  is  authorized  to 
increase  its  capital  stock  three  hundred  thou- 
sand dollars  for  the  parpose  of  enabling  it  to 
extend  and  equip  its  line  as  provided  in  this  act, 
and  to  redeem  bonds  issued  to  take  care  of 
present  indebtedness  incurred  in  building  and 
equipping  the  road  already  constructed,  and  no 
additional  bonds  shall  be  issued  by  said  com- 
pany without  special  authority  x)f  Congress. 

Sbo.  3.  That  unless  said  extensions  are  com- 
menced within  three  months  and  the  cars  run 
thereon  within  one  year  from  the  passage  of 
this  act,  except  as  otherwise  expressly  provided 
for,  the  authority  hereby  granted  shall  be  void: 
Provided,  That  said  railroad  shall  be  constructed 
on  such  erade  and  in  such  manner  as  shall  be 
approved  by  the  Commissioners  of  the  District 
of  Columbia. 

Sec.  4.  That  Congress  reserves  the  right  to 
alter,  amend,  or  repeal  this  act. 

Approved,  July  6,  1892. 

An  act  to  incorporate  the  District  of  Columbia 
Suburban  Railway  Company. 
Be  it  enacted  by  the  Senate  an^  House  of  Rep- 
resentatives of  the  United  States  of  America  vn 
Congress  assembled,  That  Richard  K.  Cralle, 
Charles  E.  Creecy,  John  T.  Mitchell,  M.  F.  Mor- 
ris, J.  W.  Denver,  L.  G.  Hine,  Gilbert  Moyers, 
S.  E.  Mudd,  Robert  A.  Howard,  W.  I.  Hill,  John 
W.  Childress,  J.  F.  Kenney,  D.  W.  Glassie, 
Harry  Barton,  Philemon  W.  Chew,  T.  C.  Daniel, 
G.  P.  Davis,  Jere  Johnson  and  L.  C.  Loomis, 
and  their  associates  successors,  and  assigns,  are 
hereby  created  a  body  corporate  by  the  name, 
style,  and  title  of  "The  District  of  Columbia 
Suburban  Railway  Company,"  and  by  that 
name  shall  have  perpetual  succession,  and  shall 
be  able  to  sue  and  be  sued,  plead  and  be  im- 
pleaded, defend  and  be  defended,  in  all  courts 
of  law  and  equity  within  the  United  States, 


and  may  make  and  have  a  common  seaL  And 
said  corporation  is  hereby  authorized  to  con- 
struct and  lay  down  a  single  or  double  track 
railway,  as  may  be  approved  by  the  Commis- 
sioners of  the  District  of  Columbia,  with  the 
necessary  switches,  turn-outs^  and  other  me- 
chanical devices,  in  the  District  of  Columbia, 
through  and  along  the  following  routes:  Be- 
ginning at  the  dividing  line  between  the  Dis- 
trict of  Columbia  and  the  State  of  Maryland, 
on  the  Bladensburg  road,  and  running  thence 
along  the  said  road  so  that  the  outer  ran  of  said 
railway  shall  not  be  more  than  five  feet  from 
the  eastern  boundary  of  said  Bladensburg  road, 
to  H.  street  east ;  thence  west  on  H.  street  east 
to  Seventh  street  east,  over  the  tracks  of  the 
Columbia  Railroad. 

Also  beginning  at  the  junction  of  Philadelphia 
and  Twelfth  streets  in  Brookland  and  running 
south  along  Twelfth  street;  thence  by  such 
line  as  may  oe  authorized  by  the  Commissioners 
of  the  District  of  Columbia  to  the  intersection 
of  Patterson  avenue  with  the  Fair^ew  road ; 
thence  along  the  Fairview,  Corcoran  and  Mt. 
Olivet  roads  to  Twelfth  street  extended  j  thence 
along  twelfth  street  extended  to  the  junction 
of  Twelfth  street  east  and  Florida  avenue. 

Also  beginning  at  the  junction  of  Frankfort 
and  Twenty-fourth  streets  in  Lan^on ;  thence 
along  Twenty-fourth  street  to  Cincinnati  street; 
thence  along  Cincinnati  street  to  and  across 
Chapel  road  to  Lafayette  avenue;  thence  along 
Lafayette  avenue  and  in  line  to  Capitol  street, 
Ivy  City;  thence  along  Capitol  street  to  Mt. 
Olivet  road;  thence  along  Mt.  Olivet  road  to 
Twelfth  street  extended. 

Also  from  the  intersection  of  Florida  avenue 
with  Twelfth  street  northeast,  to  H  street  north- 
east, on  Twelfth  street;  thence  west  on  H  street 
over  the  tracks  of  the  Columbia  road  to  Seventh 
street  east;  thence  south  on  Seventh  street  by 
single  track  to  G  street  east;  thence  west  on 
G  street  by  single  track  to  First  street  west; 
thence  by  a  route  to  be  laid  down  by  the  Com- 
missioners of  the  District  of  Columbia  acr6s8 
New  Jersey  avenue  to  the  tracks  of  the  Capitol, 
North  O  and  South  Washington  Railroad; 
thence  on  the  tracks  of  the  last-naimed  road  on 
G  street  to  Fourth  street,  continuing  west  on  G 
street  west  to  Fifth  street;  thence  south  on 
Fifth  street  west,  in  part  over  the  tracks  of  the 
Metropolitan  Railroad,  to  Louisiana  avenue; 
thence  southwesterly  by  double  track  on  Louisi- 
ana avenue  to  a  point  to  be  located  by  the  Com- 
missioners of  the  District  of  Columbia  east  of 
Seventh  street  west.  Returning  north-easterly 
on  Louisiana  avenue  to  Fifth  street  west;  thence 
over  the  tracks  of  the  Metropolitan  Railroad 
along  Judiciary  Square  to  Fourth  street  west ; 
thence  north  on  Fourth  street  west  by  single 
track  to  E  street  west ;  thence  east  on  E  street  by 
single  track  to  Eighth  street  east ;  thence  nortn 
by  single  track  on  Eighth  street  to  H  street; 
thence  east  over  the  tracks  of  the  Columbia 
railroad  to  Twelfth  street ;  thence  north  on 
Twelfth  street  to  Florida  avenue:  Provided, 
That  all  the  routes  herein  mentioned  shall  be 
subject  to  the  approval  of  the  Commissioners  of 
the  District  of  Columbia,  and  those  portions  of 
said  road  between  the  District  line  and  Florida 
avenue  shall  be  ftilly  constructed  before  the 
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care  of  the  said  District  of  Columbia  Suburban 
Railroad  shall  be  run  over  any  part  of  the  said 
route  within  the  limits  of  the  city  of  Washing- 
ton ;  Whenever  a  permanent  system  of  streets 
and  highwavs  shall  have  been  established  and 
laid  out  in  tne  suburban  portion  of  the  District 
contiguous  to  the  route  of  this  railroad,  said  com- 
pany shalL  when  required  by  the  Commissioners 
of  the  District,  cause  such  changes  to  be  made 
in  the  location  of  its  tracks  as  said  Commis- 
sionero  shall  require  in  order  to  make  the  route 
of  said  road  conform  to  such  streets  and 
highway  system.  Wherever  the  route  of  this 
road  coincides  with  that  of  a  country  road  the 
railwav  shall  be  constructed  along  and  outside 
of  such  road.  Said  company  shall  keep  the 
space  between  its  tracks,  and  two  feet  outside 
of  its  tracks  m  such  condition  as  may  be  required 
by  said  Commissionere. 

Sec.  2.  That  said  company  may  run  public  car- 
riages propelled  by  cable,  electric,  or  other 
mechanical  power:  Provided^  that  if  electric 
wires  or  cables  be  used  within  the  limits  of  the 
city  of  Washington,  the  wires  shall  be  placed 
underground,  and  the  power  used  shall  be  sub- 
ject to  the  approval  of  the  said  Commissionere ; 
but  nothing  in  this  act  shall  allow  the  use  of 
steam  power  or  any  motor  whitsh  shall  in  its 
operation  cause  any  noise  or  other  disturbance 
which  in  the  Judgment  of  said  Commissionere 
shall  be  inimical  to  the  public  safety  or  comfort: 
Provided  further,  That  for  the  purpose  of  making 
a  continuous  connection  the  said  company  shaU 
have  the  right  to  cross  all  streets,  avenues,  and 
highwavs  necessary  for  this  purpose :  Provided^ 
That  whenever  the  foregoing  route  or  routes 
may  coincide  with  the  route  or  routes  of  any 
duly  incorporated  street  railway  company  in 
the  District  of  Columbia  the  tracks  shall  be 
used  by  both  companies,  which  are  hereby 
authorized  and  empowered  to  use  such  tracks 
in  common,  upon  such  fair  and  equitable  terms 
as  may  be  agreed  upon  by  saia  companies; 
and  in  the  event  the  said  companies  fail  to  agree 
upon  equitable  terms,  either  of  said  companies 
may  apply  by  petition  to  the  supreme  court 
of  the  District  of  Columbia,  which  shall  imme- 
diately provide  for  proper  notice  to  and  hearing 
of  all  parties  interested,  and  shall  have  power  to 
determine  the  terms  and  conditions  upon  which 
and  the  regulations  under  which  the  company 
hereby  incorporated  shall  be  entitled  so  to  use 
and  enjoy  the  track  of  such  other  street  railway 
company,  and  the  amount  and  manner  of  com- 
pensation to  be  paid  therefor:  Arid  provided 
fwrther,  That  neither  of  the  companies  using 
such  tracks  in  common  shall  be  permitted  to 
make  the  track  so  used  in  common  the  depot  or 
general  stopping  place  to  await  passengere,  but 
shall  only  be  entitled  to  use  the  same  for  the  ordi- 
nary passage  of  its  care  with  the  ordinary  halts 
for  taking  up  and  dropping  off  passengere :  Pro- 
vided, That  this  shall  not  apply  to  or  interfere 
with  any  station  already  established  on  any  exist- 
ing lines ;  that  said  corporation  is  authorized  and 
empowered  to  propel  its  care  over  the  line  of  any 
other  road  or  roads,  which  may  be  in  the  align- 
ment with  and  upon  such  streets  as  may  be  cov- 
ered by  the  rout«  or  routes  as  prescribed  in  this 
act,  in  accordance  with  the  conditions  hereinbe- 
fore contained ;  and  that  this  corporation  shall 


construct  and  repair  such  portions  of  its  road  as 
may  be  upon  the  line  or  routes  of  any  other 
road  thus  used ;  and  in  case  of  any  disagreement 
with  any  company  whose  line  of  road  is  thus 
used, '  such  disagreement  may  be  determined 
summarily  upon  the  application  of  either  road 
to  any  court  in  said  District  having  competent 
jurisdiction.  Whenever  more  than  one  of  the 
tracks  of  said  railway  shall  be  constructed  on 
any  of  the  public  highways  in  the  District,  the 
width  of  space  between  the  tracks  shall  not  ex- 
ceed four  feet,  unless  otherwise  ordered  by  the 
Commissionere  of  the  District  of  Columbia. 

Sec.  3.  That  said  company  shall  receive  a  rate 
of  fare  not  exceeding  five  cents  per  passenger 
for  any  distance  on  its  route  within  the  Dis- 
trict of  Columbia,  and  the  said  company  may 
make  arrangements  with  all  existing  railway 
companies  in  the  District  of  Columbia  for  the 
interchange  of  tickets  in  payment  of  fkre  on  its 
road :  Provided,  That  witnin  the  District  limits 
six  tickets  shall  be  sold  for  twenty-five  cents. 

Seo.  4.  That  said  company  shall,  on  or  before 
the  fifteenth  of  January  of  each  year,  make  a 
report  to  Congress,  through  the  Commissionere 
of  the  District  of  Columbia,  of  the  names  of  all 
the  stockholdere  therein  and  the  amount  of  stock 
held  by  each,  together  with  a  detailed  statement 
of  the  bonded  and  other  indebtedness  and  the 
receipts  and  expenditures,  firom  whatever 
source  and  on  whatever  account,  for  the  preced- 
ing year  ending  December  the  thirty-first,  and 
such  other  facts  as  may  be  required  by  any  gen- 
eral law  of  the  District  of  Columbia,  wnich  report 
shall  be  verified  by  affidavit  of  the  president  and 
secretary  of  said  company  and  if  said  report  is 
not  made  at  the  time  specified,  or  within  ten  days 
thereafter,  such  failure  shall  of  itself  operate  as  a 
forfeiture  of  this  charter,  and  it  shall  be  the  duty 
of  the  Commissionere  to  cause  to  be  instituted 
proper  judicial  proceedings  therefor ;  and  said 
company  shall  pay  to  the  District  of  Columbia, 
in  lieu  of  personal  taxes  upon  pereonal  prop- 
erty, including  care  and  motive  power,  each 
year,  four  per  centum  of  its  gross  eaminss, 
which  amount  shall  be  payable  to  the  eoUector 
of  taxes  at  the  time  and  in  the  manner  that 
other  taxes  are  now  due  and  payable,  and  sub- 
ject to  the  same  penalties  on  arreare;  and  the 
franchise  and  property  of  said  company,  both 
real  and  pereonal,  to  a  sufficient  amount  may 
be  seized  and  sold  in  satisfaction  thereof,  as 
now  provided  by  law  for  the  sale  of  other  prop- 
erty for  taxes ;  and  said  four  per  centum  of  its 
gross  earnings  shall  be  in  lieu  of  all  other 
assessments  of  pereonal  taxes  upon  its  property 
used  solely  and  exclusively  in  the  operation 
and  management  of  said  railway.  Its  real 
estate  shall  be  taxed  as  other  real  estate  in  the 
District :  Provided,  That  its  tracks  shall  not  be 
taxed  as  real  estate. 

Sec.  5.  That  the  said  railway  shall  be  con- 
structed of  good  materials  and  in  a  substantial 
and  durable  manner,  with  the  rails  of  the  most 
approved  pattern,  to  be  approved  by  the  Com- 
missionere of  the  said  District,  laid  upon  an 
even  surface  with  the  pavement  of  the  street, 
and  the  guage  to  correspond  with  that  of  other 
city  railways. 

Sec.  6.  That  the  said  corporation  hereby 
created  shall  be  bound  to  keep  said  tracks,  and 
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for  the  space  of  two  feet  beyond  the  outer  rails 
thereof,  and  also  the  space  between  the  tracks, 
at  all  times  in  as  good  order  as  the  streets  and 
highways  through  which  it  passes  subject  to 
the  approval  of  the  said  Commissioners,  with- 
out expense  to  the  United  States  or  to  the  Dis- 
trict of  Columbia. 

Sec.  7.  That  nothing  in  this  act  shall  prevent 
the  District  of  Columbia  at  any  time,  at  its 
option,  from  altering  the  grade  or  otherwise 
improving  all  avenues  and  streets  and  high- 
ways occupied  by  said  road,  or  from  so  altering 
and  improving  such  streets  and  avenues  and 
highways,  and  the  sewerage  thereof,  as  may 
be  under  its  authority  and  control;  and  in  such 
event  it  shall  be  the  duty  of  said  company  to 
change  its  said  railroad  so  as  to  conform  to  such 
grade  as  may  have  been  thus  established. 

Sec.  8.  That  it  shall  be  lawful  for  said  cor- 
poration, its  successors  or  assigns,  to  make  all 
needftil  and  convenient  trenches  and  excava- 
tions in  any  of  said  streets,   or  places   where 
said  corporation  may  have  the  right  to  con- 
struct and  operate  its  road,  and  place  in  such 
trenches  and  excavations  all  needful  and  con- 
venient devices  and  machinery  for  operating 
said  railroad  in  the  manner  and  by  the  means 
aforesaid,  subject  to  the  approval  of  the  said 
Commissioners.    But  whenever  such  trenches 
or  excavations  shall  interfere  with  any  sewer, 
gas,  or  water  pipes,  or  any  subways  or  conduits, 
or  any  public  work  of  the  kind  which  has  been 
ordered  by  the  Commissioners,   then  the  ex- 
pense necessary  to  change  such  underground 
construction  shall  be  borne  by  the  said  railway 
company:    Provided,  That  wherever  the  rail- 
road shall  be  built  along  any  road,  the  space 
between  the  inner  rail  of  said  railroad  and  the 
roadway  shall  be  graded  and  put  in  good  order 
for  public  use  at  the  expense  of  the  company 
and  subject  to  the  approval  of  the  Commission- 
ers of  the  District  of  Columbia:    Provided  also. 
That  the  construction  of  said  railroad  on  any 
street  where  there  are  or  may  be  any  mains, 
fixtures,  or  apparatus  pertaining  to  the  Wash- 
ington Aqueduct  shall  be  subject  to  such  con- 
ditions as  may  be  approved  by  the  Secretary  of 
War,  which  conditions  must  be  obtained  and 
be  accepted  in  writing  by  said  company  before 
commencing  any  work  on  such  street ;  and  no 
steam  cars,  locomotives,  or  passenger  or  other 
cars  for  steam  railroads  shall  ever  be  run  on  the 
tracks  of  said  company  over  any  such  main,  fix- 
ture, or  apparatus.  The  said  railroad  shall  be  sub- 
ject to  the  requirements  of  section  fifteen   of 
the  act  of  Congress  approved  February  twenty- 
eighth,  eighteen  hundred  and  ninety-one,  enti- 
tled '*An  act  to  incorporate  the  Washington  and 
Arlington  Railway  Company  of  the  District  of 
Columbia."    The  said  company  shall,    before 
commencing  work  on  said  railroad   on    such 
street,  deposit  with  the  Treasurer  of  the  United 
States  to  the  credit  of  the  Washington  Aque- 
duct such  sum  as  the  Secretary  of  War  may 
consider  necessary  to  defray  all  the  expenses 
that  may  incurred  by   the    United  States    in 
connection  with  the  inspection  of  the  work  of 
construction  of  said  railroad  on  such  street, 
and  in  making  good  any  damages  done  by  said 
company,  or  its  works,  or  by  any  of  its  con- 
tracting agents,  to  any  of  said  mains,  fixtures. 


or  apparatus,  and  in  completing,  as  the  Secre- 
tary of  War  may  deem  necessary,  any  of  the 
work  that  the  said  company  may  neglect  or 
refuse  to  complete  and  that  the  Secretary  of 
War  may  consider  necessary  for  the  safety  of 
said  mains,  fixtures,  or  apparatus,  and  the  said 
company  shall  also  deposit  as  aforesaid  such 
farther  sums  for  said  purposes  at  such  times  as 
the  Secretary  of  War  may  consider  necessary: 
Provided,  That  the  said  sum  shall  be  disbursed 
like  other  moneys  appropriated  for  the  Wash- 
ington Aqueduct,  and  that  whatever  shall 
remain  of  said  deposits  at  the  end  of  oheyear 
after  the  completion  of  said  railroad  in  such 
street  shall  be  returned  to  said  company  on  the 
order  of  the  Secretary  of  War,  with  an  account 
Qf  its  disbursement  in  detail:  And  provided 
also,  That  disbursements  of  said  deposits  shall, 
except  in  cases  of  emergency,  be  made  only  on 
the  order  of  the  Secretary  of  War.  The  exer- 
cise of  the  rights  by  this  act  granted  are  to 
terminate  at  the  pleasure  of  the  Secretary  ol 
War  in  case  of  persistent  neglect  by  said  com- 
pany, or  by  its  successors,  to  make  the  deposits, 
or  to  comply  with  any  of  the  conditions,  re- 
quirements, and  regulations  aforesaid. 

Sec.  9.  That  it  shall  also  be  lawful  for  said 
corporation,  its  successors  or  assigns,  to  erect 
and  maintain,  at  such  convenient  and  suitable 
points  along  its  lines  as  may  seem  most  de- 
sirable to  the  board  of  directors  of  the  said  cor- 
poration and  subject  to  the  approval  of  the  said 
Commissioners,  an  engine  house  or  houses, 
boiler  house,  and  all  other  buildings  necessary 
for  the  successful  operation  of  a  cable-motor, 
electric,  pneumatic,  or  other  railroad. 

Sec.  10.  That  it  shall  not  be  lawful  for  said 
corporation,  its  successors  or  assigns,  to  propel 
its  cars  over  said  railroad,  or  any  part  thereof, 
at  a  rate  of  speed  exceeding  that  which  may  De 
fixed  from  time  to  time  by  the  said  Commission- 
ers, and  for  each  violation  of  this  provision 
said  grantees,  their  successors  or  assigns,  as  the 
case  may  be,  shall  be  subject  to  a  penalty  of 
fifty  dollars,  to  be  recovered  in  any  court  of  com- 
petent jurisdiction  at  the  suit  of  the  Commis- 
sioners of  the  said  District. 

Sec.  11.  That  the  line  of  said  railway  com- 
pany shall  be  commenced  within  six  months 
and  completed  within  two  years  from  the  pas- 
sage of  this  act,  otherwise  this  act  shall  be  of  no 

effect.  .    ,        i_         i-v. 

Sec.  12.  That  said  company  is  hereby  author- 
ized to  issue  its  capital  stock  to  an  amount  not 
to  exceed  two  hundred  and  fifty  thousand  dol- 
lars in  shares  of  one  hundred  dollars  each.  Said 
company  shall  require  the  subscribers  to  the 
capital  stock  to  pay  in  cash  to  the  treasurer 
appointed  by  the  corporators  the  amounts  sev- 
erally subscribed  by  them  as  follows,  namely : 
Ten  per  centum  at  the  time  of  subscribing  and 
the  balance  of  such  subscription  to  be  paid  at 
such  times  and  in  such  amounts  as  the  board  of 
directors  may  require ;  "excepting  that  fifty  per 
centum  shall  be  paid  in  within  twelve  months, 
and  no  subscription  shall  be  deemed  valid  unless 
the  ten  per  centum  thereof  shall  be  paid  at  the 
time  of  subscribing  as  hereinbefore  provided ; 
and  if  any  stockholder  shall  reftise  or  neglect 
to  pay  any  installment  as  aforesaid,  or  as  re- 
quired by  the  resolution  of  the  board  of  direo- 
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tors,  after  reasonable  notice  of  the  same,  the 
said  board  of  directors  may  sell  at  public 
auction,  to  the  highest  bidder^  so  many  shares 
of  his  stock  as  shall  pay  said  mstalments,  and 
the  person  who  oflFers  to  purchase  the  least 
number  of  shares  for  *the  assessment  due  shall 
be  taken  to  be  the  highest  bidder,  and  such  sale 
shall  be  conducted  under  such  general  regula- 
tions as  may  be  adopted  in  the  by-laws  of  said 
company;  but  no  stock  sl^all  be  sold  for  less 
than  the  total  assessments  due  and  payable  or 
said  corporation  may  sue  and  collect  the  same 
from  any  delinquent  subscriber  in  any  court  of 
competent  jurisdiction. 

Sec.  13.  That  within  thirty  days  after  the 
passage  of  this  act  the  corporators  named  in 
the  first  section,  their  associates,  successors,  or 
assigns,  or  a  majority  of  them,  or,  if  any  refuse 
or  neglect  to  act,  then  a  majority  of  the  remain- 
der, shall  meet  at  some  convenient  and  access- 
ible place  in  the  District  of  Columbia  for  thfe 
organization  of  said  company  and  for  the  re- 
ceiving subscriptions  to  the  capital  stock  of  the 
company :  Provided^  That  every  subscriber  shall 
pay  at  the  time  of  subscribing  ten  per  centum 
of  the  amount  by  him  subscribed  to  the  treas- 
urer appointed  by  the  corporators,  or  his  sub- 
scription shall  be  null  and  void :  Provided 
further,  That  nothing  shall  be  received  in  pay- 
ment of  the  ten  per  centum  at  the  time  of  sub- 
scribing except  lawf\il  money  or  certified  checks 
j&om  any  established  national  bank.  And  when 
the  books  of  subscription  to  the  capital  stock  of 
said  company  shall  be  closed  the  corporators 
named  in  the  first  section,  their  associates,  sue-, 
cessors,  or  assigns,  or  a  majority  of  them,  and 
in  case  any  of  them  refuse  or  neglect  to  act, 
then  a  majority  of  the  remainder,  shall,  within 
twenty  days  thereafter,  call  the  first  meeting  of 
the  stockholders  of  saia  coihpany  to  meet  with- 
in ten  days  thereafter  for  the  choice  of  directors, 
of  which  public  notice  shall  be  given  for  five 
days  in  two  daily  newspapers  published  in  the 
city  of  Washington,  and  by  written  personal 
notice  to  be  mailed  to  the  address  of  each 
stockholder  by  the  clerk  of  the  corporation;  and 
in  all  meeting  of  the  stockholders  each  share 
shall  entitle  the  holder  to  one  vote,  to  be  given 
in  person  or  by  proxy  :  Provided,  That  it  shall 
be  unlawflil  for  the  company  hereby  incorpor- 
.  ated  to  consolidate  with  any  other  railroad 
company  now  in  existence,  or  which  may  here- 
after be  chartered,  and  any  such  consolidation 
shall  of  itself  operate  as  a  forfeiture  of  this 
charter.  Nor  shall  the  charter  or  franchise 
herein  granted  be  sold  or  transferred  to  any 
company  or  person  until  the  road  shall  have 
been  fully  constructed. 

Sec.  14.  That  the  said  company  shall  place 
first-class  cars  on  said  railways,  with  all  the 
modem  improvements  for  the  convenience  and 
comfort  of  passengers,  and  shall  run  cars  there- 
on as  often  .as  the  public  convenience  may  re- 
quire ;  the  time  table  or  schedule  of  time  to  be 
approved  bv  the  said  Commissioners  of  the 
District  of  Columbia. 

Sec.  15.  That  the  company  may  buy,  lease, 
or  construct  such  passenger  rooms,  ticket  of- 
fices, workshops,  depots,  lands,  and  buildings  as 
may  be  necessary,  at  such  points  on  its  line  as 
may  be  approved  by  the  said  Commissioners. 


Sec.  16.  That  all  articles  of  value  that  may 
be  inadvertently  left  in  any  of  the  cars  or  other 
vehicles  of  the  said  company  shall  be  taken  to 
its  principal  depot  and  entered  in  a  book  of 
record  of  unclaimed  goods,  which  book  shall 
be  open  to  the  inspection  of  the  public  at  all 
reaJBonable  hours  of  business. 

Sec.  17.  That  the  government  and  direction 
of  affairs  of  the  company  shall  be  vested  in  a 
board  of  directors,  nine  in  number,  who  shall 
be  stockholders  of  record,  and  who  shall  hold 
their  of&ce  for  one  year,  and  until  others  are 
duly  elected  and  qualified  to  take  their  places 
as  directors;  and  the  said  directors  (a  majority 
of  whom  shall  be  a  quorum)  shall  elect  one  of 
their  number  to  be  president  of  the  board,  who 
shall  also  be  president  of  the  company,  and 
they  shall  also  choose  a  vice-president,  a  secre- 
tary, and  treasurer,  who  shall  give  bond  with 
surety  to  said  company  in  such  sum  as  the  said 
directors  may  require  for  the  f^thful  discharge 
of  his  trust.  In  the  case  of  a  vacancy  in  the 
board  of  directors  by  the  death,  resignation,  or 
otherwise,  of  any  director,  the  vacancy  occa- 
sioned thereby  shall  be  filled  by  the  remaining 
directors. 

Sec.  18.  That  the  directors  shall  have  the 
power  to  make  and  prescribe  such  by-laws, 
rules,  and  regulations  as  they  shall  deem  needftil 
and  proper  touching  the  disposition  and  manage- 
ment of  the  stock,  property,  estate,  and  effects 
of  the  company,  not  contrary  to  the  charter  or 
to  the  laws  of  the  United  States  and  the  ordi- 
nances of  the  District  of  Columbia.      » 

Sec.  19.  That  there  shall  be  at  least  an  annual 
meeting  of  the  stockholders  for  choice  of  direc- 
tors, to  be  holden  at  such  time  and  place,  under 
such  conditions,  and  upon  such  notice  as  the 
said  company  in  their  by-laws  may  prescribe : 
and  said  directors  shall  annually  make  a  reporc 
in  writing  of  their  doings  to  the  stockholders. 

Sec.  20.  That  the  said  company  shall  have  at 
all  times  the  free  and  interrupted  use  of  its 
roadway,  and  if  any  person  or  persons  shall 
willftiUy,  mischievously  and  unnecessarily  ob- 
struct or  impede  the  passage  of  cars  of  said 
railway  company  with  a  vehicle  or  vehicles,  or 
otherwise,  or  in  any  manner  molest  or  interfere 
with  passengers  or  operatives  while  in  transit, 
or  destroy  or  injure  the  cars  of  said  railway  or 
depots,  stations,  or  other  property  belonging  to 
said  railway  company,  the  person  or  persons  so 
offending  shall  forfeit  and  pay  for  each  such  of- 
fense not  less  than  twenty-five  nor  more  than 
one  hundred  dollars  to  said  company,  to  be  re- 
covered as  other  fines  and  penalties  in  said 
District,  and  shall  remain  liable,  in  addition  to 
said  penalty,  for  any  loss  or  damage  occasioned 
by  his  or  her  or  their  act  as  aforesaid ;  but  no 
suit  shall  be  brought  unless  commenced  within 
sixty  days  after  such  offense  shall  have  been 
committed. 

Sec.  21.  That  the  said  District  of  Columbia 
Suburban  Railway  Company  shall  have  the 
right  of  way  across  such  other  railways  as  are 
now  in  operation  within  the  limits  of  me  lines 
granted  by  this  act,  and  is  hereby  authorized 
to  construct  its  said  road  across  such  other 
railways  in  a  manner  to  be  approved  bythe 
Commissioners  of  the  District:  Provided,  That 
it  shall  not  interrupt  the  travel  of  such  other 
railways  in  such  construction. 
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Sec.  22.  That  no  person  shall  be  prohibited 
the  right  to  travel  on  any  part  of  said  road  or 
ejected  from  the  cars  by  the  company's  em- 
ployees for  any  other  cause  than  that  of  being 
drunk,  disorderly,  unclean,  or  contagiously  dis- 
eased, or  refusing  to  pay  the  legal  fare  exacted, 
OP  to  comply  wim  the  lawful  general  regula- 
tions of  the  company. 

Sec.  23.  This  act  may  at  any  time  be  altered, 
amended,  or  repealed  by  the  Congress  of  the 
United  States. 

Sec.  24.  That  in  the  event  that  the  company 
should  not  be  able  to  come  to  an  agreement 
with  the  owner  or  owners  of  any  land  through 
which  the  said  road  may  be  located  to  pass, 
proceedings  for  the  condemnation  for  the  use 
of  the  company  of  so  much  of  said  land  as  may 
be  required,  not  exceeding  one  hundred  feet  in 
widtli,  may  be  instituted  in  the  usual  way  in  the 
supreme  court  of  the  District  of  Columbia, 
under  such  rules  and  regulations  as  said  court 
may  prescribe  for  such  purposes. 

Approved,  Juy  5,  1892. 

An  act  for  preparation  of  a  site  and  erection  of 
a  pedestal  for  statue  of  late  General  William 
T.  Sherman,  and  appropriating  the  sum  of 
fifty  thousand  dollars  therefor. 

Be  it  enacted  by  the  Senate  and  Hovse  of  Rep- 
reaentativea  of  the  United  States  of  America  in 
Congreaa  assembled.  That  the  sum  of  fifby  thou- 
sana  dollars  be,  and  is  hereby,  appropriated  for 
the  preparation  of  a  site  and  the  erection  of  a 
pedestal  for  a  statue  of  the  late  General  William 
T.  Sherman  in  the  city  of  Washington;  said  site 
to  be  selected  by  and  said  pedestal  to  be  erected 
under  the  supervision  of  the  president  of  the 
Society  of  the  Army  of  the  Tennessee,  the  Sec- 
retary of  War.  and  the  Major-Gteneral  Com- 
manding the  Army,  and  any  part  of  the  sum 
hereby  appropriatea  not  needed  for  prepara- 
tion of  site  and  the  erection  of  a  pedestal  may 
be  used  and  expended  iu  the  completion  of  said 
statue  of  the  late  General  William  T.  Sherman. 

Approved,  July  5,  1892. 


An  act  confirming  title  to  lands  in  the  subdi- 
vision of  square  two  hundred  and  six  in  the 
City  of  Washington  District  of  Columbia. 

Be  it  enacted  by  the  Senate  and  H(mse  of  Rep- 
resentatives of  the  United  States  of  America  in 
Congress  assembled,  That  the  subdivision  of 
SQuare  two  hundred  and  six  in  the  City  of 
Washington,  District  of  Columbia,  made  by  C. 
P.  Patterson  and  recorded  in  book  R.  W.  page 
one  hundred  and  two,  in  the  ofllce  of  the  sur- 
veyor of  the  said  District,  be,  and  the  same  is 
hereby,  confirmed  so  far  as  the  said  subdivision 
embraced  any  part  of  the  original  alleys  in  said 
square,  and  the  title  of  the  persons  claiming 
any  part  or  parts  of  said  original  alleys  under 
the  owner  of  the  original  lots  in  saia  square 
at  the  time  said  subdivision  was  made,  is 
hereby  confirmed:  Provided,  That  the  area 
dedicated  to  the  public  in  the  subdivision  made 
by  said  Patterson  is  at  least  as  great  as  that  of 
the  alleys  in  the  said  original  division  of  said 
square  into  lots. 

Approved,  July  6,  1892. 


An  act  to  allow  thirty  days'  leave  of  absence  to 
employees  in  the  Bureau  of  Engraving  and 
Printing. 
Be  it  ermcted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  in 
Congress  assembled,  That  the  employees  of  the 
Bureau  of  Engraving  and  Printing,  including 
the  pieceworkers,  shall  be  allowed  leave  of  ab- 
sence with  pay,  not  exceeding  thirty  days  in 
any  one  year,  under  such  regulations  and  at  such 
time  or  times  as  the  Chief  of  the  Bureau,  with 
the  approval  of  the  Secretary  of  the  Treasury, 
may  prescribe  and  designate:  Provided,  That 
the  length  of  the  leave  of  absence  of  any  em- 
ployee of  said  Bureau  doing  piecework,  and  the 
pay  during  such  leave  of  absence,  shall  be  de- 
termined by  the  average  amount  of  work  done 
by  such  person  and  the  pay  therefor  during  the 
several  months  of  the  year. 
,    Approved,  July  6,  1892. 

An  act  to  punish  the  carrying  or  selling  of 
deadly  or  dangerous  weapons  within  the 
District  of  Columbia,  and  for  other  pur- 
poses. 
Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  in 
Congress  assembled,  That  it  shall  not  be  lawfbl 
for  any  person  or  persons  within  the  District  of 
Columbia  to  have  concealed  about  their  i)erson 
any  deadly  or  dangerous  weapons,  such  as  dag- 
gers, air-guns,  pistols,  bowie-knives,  dirk  knives 
or  dirks,  blackjacks,  razors,  razor  blades,  sword 
canes,  slun^  shot,  brass  or  other  metal  knuckles. 
Sec.  2.  That  it  shall  not  be  lawfcil  for  any  per- 
son or  persons  within  the  District  of  Columbia 
to  carry  openly  any  such  weapons  as  hereinbe- 
fore described  with  intent  to  unlawftilly  use  the 
same,  and  any  person  or  persons  violating  either 
of  these  sections  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall, 
for  the  first  offense,  forfeit  and  pay  a  fine  or 
penalty  of  not  less  than  fifty  dollars  nor  more 
than  five  hundred  dollars,  of  which  one  half 
shall  be  paid  to  any  one  giving  information 
leading  to  such  conviction,  or  be  imprisoned  in 
the  jail  of  the  District  of  Columbia  not  exceed- 
ing six  months,  or  both  such  fine  and  imprison- 
ment, in  the  discretion  of  the  court :  Provided^ 
That  the  officers,  non-commissioned  officers,  and 
privates  of  the  United  States  Army,  Navy,  or 
Marine  Corps,  or  of  any  regularly  organized 
Militia  Company,  police  officers,  officers  guard- 
ing prisoners,  officials  of  the  United  States  or  the 
District  of  Columbia  engaged  in  the  execution 
of  the  laws  for  the  protection  of  persons  or 
property,  when  any  of  such  persons  are  on  duty, 
shall  not  be  liable  for  carrying  necessary  arms 
for  use  in  performance  of  their  duty  :  Provided, 
further,  that  nothing  contained  in  the  first  or 
second  sections  of  this  act  shall  be  so  construed 
as  to  prevent  any  person  from  keeping  or  carry- 
ing about  his  place  of  business,  dwelling  house, 
or  premises  any  such  dangerous  or  deadly 
weapons,  or  from  carrying  the  same  from  plac^ 
of  purchase  to  his  dwelUng  house  or  place  of 
business  or  from  his  dwelling  house  or  place 
of  business  to  any  place  where  repairing 
is  done,  to  have  the  same  repaired,  and  back 
again :  Provided  further,  That  nothing  con- 
tSned  in  the  first  or  second  sections  of  uiis  act 
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shall  be  so  construed  as  to  apply  to  any  person 
who  shall  have  been  granted  a  written  permit 
to  carry  such  weapon  or  weapons  by  any  judge 
of  the  police  court  of  the  District  of  Columbia, 
and  authority  is  hereby  given  to  any  such  judge 
to  grant  such  permit  for  a  period  of  not  more 
than  one  month  at  any  one  time,  upon  satisfac- 
tory proof  to  him  of  the  necessity  for  the  grant- 
ing thereof ;  and  further,  upon  the  filing  with 
such  judge  of  a  bond,  with  sureties  to  be 
approved  by  said  judge,  by  the  applicant  for 
such  permit,  conditioned  to  United  States  in 
such  penal  sum  as  said  judge  shall  require  for 
the  keeping  of  the  peace,  save  in  the  case  of 
necessary  self-defense  hy  such  applicant  during 
the  continuance  of  said  permit,  which  bond 
shall  be  put  in  suit  by  the  United  States  for  its 
benefit  upon  any  breach  of  such  condition. 

Sec.  3.  That  for  the  second  violation  of  the 
provisions  of  either  of  the  preceding  sections 
the  person  or  persons  offending  shall  be  pro- 
ceeded against  by  indictment  in  the  supreme 
court  of  the  District  of  Columbia,  and  upon 
conviction  thereof  shall  be  imprisoned  in  the 
penitentiary  for  not  more  than  three  years. 

Sec.  4.  That  all  such  weapons  as  hereinbefore 
described  which  may  be  taken  ftrom  any  person 
offending  against  any  of  the  provisions  of  this 
act  shall,  upon  conviction  of  such  person,  be 
disposed  of  as  may  be  ordered  bv  the  judge  try- 
ing the  case,  and  the  record  shall  show  any  and 
all  such  orders  relating  thereto  as  a  part  of  the 
judgment  in  the  case. 

Sec.  6.  That  any  person  or  persons  who  shall, 
within  the  District  of  Columbia,  sell,  barter, 
hire,  lend  or  give  to  any  minor  under  the  age  of 
twenty-one  years  any  such  weapon  as  hereinbe- 
fore described  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall,  upon  conviction  thereof, 
pav  a  fine  or  penalty  of  not  less  than  twenty 
dollars  nor  more  than  one  hundred  dollars,  or 
be  imprisoned  in  the  jail  of  the  District  of  Col- 
umbia not  more  than  three  months.  No  person 
shall  engage  in  or  conduct  the  business  of  sell- 
ing, bartering,  hiring,  lending,  or  giving  any 
weapon  or  weapons  of  the  kmd  hereinbefore 
named  without  having  pre viou si  jr  obtained  from 
the  Commissioners  of  the  District  of  Columbia 
a  special  license  authorizing  the  conduct  of  such 
business  by  such  person,  and  the  said  Commis- 
sioners are  hereby  authorized  to  grant  such 
license,  without  fee  therefor,  upon  the  filing 
with  them  by  the  applicant  therefor  of  a  bond 
with  sureties  to  be  by  them  approved,  condi- 
tioned in  such  penal  sum  as  they  shall  fix  to  the 
United  States  for  the  compliance  by  said  appli- 
cant with  all  of  the  provisions  of  this  section  ; 
and  upon  any  breach  or  breaches  of  said  condi- 
tion said  bond  shall  be  put  in  suit  by  said 
United  States  for  its  benefit,  and  said  Commis- 
sioners may  revoke  said  license.  Any  person 
engaging  in  said  business  without  having 
previously  obtained  said  special  license  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  sentenced  to  pay  a  fine  of  not 
less  than  one  hundred  dollars  nor  more  than 
five  hundred  dollars,  of  which  one  half  shall  be 
paid  to  the  informer,  if  any,  whose  information 
shall  lead  to  the  conviction  of  the  person  paying 
said  fine.  All  persons  whose  business  it  is  to 
sell  barter,  hire,  lend  or  give  any  such  weapon 


or  weapons  shall  be  and  they  hereby,  are, 
required  to  keep  a  written  register  of  the 
name  and  residence  of  every  purchaser,  bart- 
erer,  hirer,  borrower,  or  donee  of  any  such 
weapon  or  weapons,  which  register  shall  be 
subject  to  the  inspection  of  the  major  and 
superintendent  of  Metropolitan  Police  of  the 
District  of  Columbia,  and  farther  to  make  a 
weekly  report,  under  oath  to  said  m^'or  and 
superintendent  of  all  such  sales,  barterings, 
hirings,  lendings,  or  gifts.  And  one  half  of 
every  fine  imposed  under  this  section  shall  be 
paid  to  the  informer,  if  any,  whose  information 
shall  have  led  to  the  conviction  of  the  person 
paying  said  fine.  Any  police  oflScer  failing  to 
arrest  any  person  guilty  m  his  sight  or  presence 
and  knowledge  of  any  violation  of  any  section 
of  this  act  shall  be  fined  not  less  than  fifty  nor 
nor  more  than  five  hundred  dollars 

Sec.  6.  That  all  acts  or  parts  of  acts  inconsis- 
tent with  the  provisions  of  this  act  be,  and  the 
same  hereby  are,  repealed. 

Approved,  July  13,  1892. 

An  act  to  vest  the  title  of  public  square  eleven 
hundred  and  two,  in  the  city  of  Washington, 
District  of  Columbia,  in  the  trustees  of  the 
Fourth  Street  Methodist  Episcopal  Church, 
and  for  other  purposes. 
Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  tn 
Congress  assembled,  That  whenever  there  shall 
have  been  a  full  compliance  with  the  provisions 
of  section  two  of  this  act,  as  evidenced  by  the 
certificate  of  the  Commissioners  of  the  District 
of  Columbia,  all  that  tract  of  land  situate ,  in 
the  city  of  Washington,  District  of  Columbia, 
and  mentioned  and  described  as  public  square 
numbered  eleven  hundred  and  two  in  the  deed 
of  conveyance  bearing  date  December  twenty- 
second,  eighteen  hundred  and  twenty-four,  and 
recorded  in  the  office  of  the  recorder  of  deeds 
for  the  District  of  Columbia,  in  liber  W  B, 
numbered  thirteen,  folio  one  hundred  and 
ninety-two,  and  those  that  follow  of  the  same 
date,  from  J.  Elgar,  United  States  commissioner 
of  public  buildings,  by  authority  conferred 
upon  him  under  the  act  of  Congress  approved 
April  twenty-ninth,  eighteen  hundred  and  six- 
teen, to  Israel  Little,  James  Friend.  Nathaniel 
Brady,  Ambrose  White,  Patrick  Kain,  William 
Speiden,  and  George  Adams,  trustees  of  the 
Methodist  Society  at  the  Ebenezar  Station,  in 
the  city  of  Washington,  District  of  Columbia, 
be,  and  the  same  is  hereby,  granted  in  fee 
simple  to  Theodore  Sniffin.  Kobert  W.  Dunn, 
Edward  F.  Casey,  Francis  A.  Belt,  Thomas  E. 
Traz2are,  James  T.  Harrison,  Maurice  Otter- 
back,  Robert  E.  Cook,  and  Arthur  A.Chapin,  and 
their  successors  and  assigns,  trustees  of  the 
Fourth  Street  Methodist  Episcopal  Church,  the 
successor  of  and  the  same  church  organization  as 
the  Methodist  Society  at  the  Ebenezer  Station 
in  the  said  city,  as  and  for  the  benefit  of  the 
said  Fourth  Street  Methodist  Episcopal  Church, 
freed  from  all  the  conditions  and  limitations 
mentioned  in  said  deed  of  conveyance. 

Sec.  2.  That  the  said  trustees  last  above  men- 
tioned, and  their  successors  and  assigns,  are 
hereby  authorized  and  required,  under  the 
direction  of  the  Commissioners  of  the  District 
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of  Columbia,  to  remove,  within  twelve  months 
fW>m  the  approval  of  this  act,  the  dead  hereto- 
fore interred  in  any  part  of  the  said  public 
square  to  some  suitable  public  cemetery  within 
the  District  of  Columbia,  at  the  expense  of  the 
said  Fourth  Street  Methodist  Episcopal  Church 
Society. 
Approved,  July  18, 1892. 

An  act  to  amend  **  An  act  to  define  the  jurisdic- 
tion of  the  police  court  of  the  District  of 
Columbia,"  approved  March  third,  eight- 
een hundred  and  ninety-one. 

Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  in 
Congress  oMembled,  That  an  act  entitled  "An 
act  to  define  the  jurisdiction  of  the  police  court 
of  the  District  of  Columbia,"  approved  March 
third,  eighteen  hundred  and  ninety-one,  be 
amended  as  follows:  Strike  out  all  of  section 
two  of  said  act,  and  in  lieu  thereof  insert  the 
following: 

"Sec.  2.  That  prosecutions  in  the  police 
court  shall  be  on  information  by  the  proper 
prosecuting  officer.  In  all  prosecutions  within 
the  jurisdiction  of  said  court  in  which,  accord- 
ing to  the  Constitution  of  the  United  States, 
the  accused  would  be  entitled  to  a  jury  trial, 
the  trial  shall  be  by  jury,  unless  the  accused 
shall  in  open  court  expressly  waive  such  trial 
by  lury  and  request  to  be  tried  by  the  judge,  in 
which  case  the  trial  shall  be  by  such  judge,  and 
the  judgment  and  sentence  shall  have  the  same 
force  and  effect  in  all  respects  as  if  the  same 
had  been  entered  and  pronounced  upon  the  ver- 
dict of  a  jury.  In  all  cases  where  the  accused 
would  not  by  force  of  the  Constitution  of  the 
United  States  be  entitled  to  a  trial  by  jury,  the 
trial  shall  be  by  the  court  without  a  lury  unless 
in  such  of  said  last-named  cases  wherein  the 
fine  or  penalty  may,  be  fifty  dollars  or  more,  or 
imprisonment  as  punishment  for  the  offense 
may  be  thirtjr  days  or  more,  the  accused  shall 
demand  a  trial  by  jury,  in  which  case  the  trial 
shall  be  by  lury.  In  all  cases  where  the  said 
court  shall  impose  a  fine  it  may,  in  default  of 
the  payment  of  the  fine  imposed,  commit  the 
defendant  for  such  a  term  as  the  court  thinks 
right  and  proper,  not  to  exceed  one  year." 

Seo.  2.  That  section  ten  hundred  and  sixty 
of  the  Revised  Statutes  relating  to  the  District 
of  Columbia  be,  and  the  same  is  hereby, 
amended  so  that  said  section  shall  read: 

"Sec.  1060.  The  clerk  and  the  deputy  clerks, 
and  such  other  officers  of  the  court  as  may  be 
assigned  by  the  judges  of  the  court  for  that 
purpose,  shall  have  the  power  to  administer 
oaths  and  affirmations." 

Approved,  July  23,  1892. 

Joint  Resolution  to  suspend  the  issue  of  permits 
to  erect  dwelling  houses  in  alleys  in  the 
District  of  Columbia. 
Resolved  by  the   Senate  and    House  of  Rep- 
resentatives of  the  United  States  of  America  in 
Congress  assembled^  That  the  Commissioners  of 
the  District  of  Columbia  are  hereby  instructed 
not  to  issue  any  more  permits  for  buildings 
intended  for  human  habitation,  in  alleys  less 
than  forty  feet  in  width,  in  the  District  of  Col- 
umbia, during  the  Fifty-Second  Congress,  and 


that  all  such  permits,  heretofore  granted  on 
alleys  less  than  the  width  aforesaid,  shall  be 
revoked,  where  construction  shall  not  already 
have  been  actually  begun. 
Approved,  May  12, 1892. 

Joint  resolution  relating  to  the  Memorial  Asso- 
ciation of  the  District  of  Columbia. 

Resolved  by  the  Senate  and  House  of  Rep- 
resentatives o/  the  United  States  of  America  %n 
Congress  assembled^  That  in  pursuance  of  a  cer- 
tificate of  incorporation  of  the  "Memorial 
Association  of  the  District  of  Columbia," 
signed  by  Melville  W.  Fuller,  John  M.  Schofield, 
John  W.  Foster,  B.  H.  Warder,  S.  P.  Langley, 
A.  B.  Hagner,  J.  C.  Bancroft  Davis,  Walter  S. 
Cox,  S.  H.  Kauflfman,  A.  R.  Spoflford,  John  Hay, 
J.  W.  Douglass,  Myron  M.  Parker,  Gardiner  G. 
Hubbard,  W.  D.  Davidge,  S.  S.  Franklin, 
Charles  0.  Glover  and  Tennis  S.  Hamlin,  and 
recorded  March  twenty-first,  eighteen  hundred 
and  ninety-two,  the  President  of  the  United 
States,  the  President  of  the  Senate,  and  the 
Speaker  of  the  House  of  Representatives  be, 
and  they  hereby  are,  authorized  and  directed 
to  appoint  each  six  citizens  of  the  District  of 
Columbia  to  be  members  of  said  association, 
and  to  serve  for  the  terms  of  one,  two,  and 
three  years  respectively,  as  they  may  deter- 
mine by  lot;  and  thereafter  to  appoint  annually 
each  two  members  to  serve  for  three  years. 

Approved,  June  14,  1892. 

Joint  resolution  authorizing  the  resubdivision 
of  square  six  hundred  and  seventy- three, 
in  the  city  of  Washington. 

Resolved  by  tlie  Senate  and  House  of  Rep- 
resentatives o/  the  United  States  of  America  tn 
Congress  assembled,  That  the  subdivision  of 
square  six  hundred  and  seventy-three,  as  the 
same  now  exists,  be,  and  the  same  is  hereby, 
abolished,  and  that  the  owners  of  the  saia 
square  are  hereby  authorized  and  empowered 
to  resubdivide  the  same,  subject  to  the  approval 
of  the  Commissioners  of  the  District  of  Colum- 
bia. 

Approved,  June  24,  1892. 


Contempt— Reflections  on  Judge  and  Grand 
Jury.— The  publisher  of  an  article  reflective  on 
a  grand  jury,  at  any  time  during  its  session, 
tending  to  bring  its  members  into  disrepute  and 
embarass  an  investigation  as  to  the  commission 
of  a  crime,  is  liable  for  contempt,  even  though 
such  investigation  had  been  suspended  with  no 
intention  at  the  time  to  pursue  it  fiarther. 
Fishback  v.  State,  (Ind.)  30  N.  E.  Rep.,  1088. 

Police  Courts— Habeas  Corpus.— The  writ 
of  heabeas  corpus  cannot  be  used  for  the  pur- 
pose of  inquiring  collaterally  into  the  title  of  an 
ofiicer  to  exercise  the  functions  of  his  offioe. 
Nothing  is  better  understood  than  that  a  writ  of 
habeas  corpus  cannot  be  turned  into  a  quo  war- 
ranto. If  any  existing  lurisdiction  is  exercised 
by  an  officer  de  facto  filling  office,  the  prisoner 
cannot  collaterally  attack  such  officer's  title  to 
the  office  he  is  filling,  and  it  is  only  the  right  of 
the  prisoner  that  we  can  consider.  Miles  v.  Wee- 
cott,  mayor,  N.  J.  S.  C,  16  N.  J.  Law  Jour.,  176. 
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Supreme  Court  of  the  District  of  Columbia. 

In  General  Term. 

ISAAC  BRAXTON,  Jr.,  and  JOHN  BRAXTON 

V. 

NATHANIEL  BRAX;T0N  bt  al. 

1.  Upon  the  death  of  the  equitable  owner  of  the  real  estate 

in  question  his  equitable  title  descended  to  and  vested 
in  his  heirs  at  law,  and  the  deed  conveying  the  legal 
title  to  his  widow  must  be  held  to  be  in  trust  for  his 
heirs. 

2.  The  heirs  of  Isaac  Braxton,  Sr.,  having  been  the  two 

complainants,  Isaac  Braxton.  Jr.,  and  John  Braxton, 
also  the  defendant  Nathaniel  Braxton;  and  Eliza,  the 
widow  of  said  Isaac,  Sr.,  having,  without  consideration, 
conveyed  the  legal  title  to  said  Nathaniel,  it  is  Held^ 
that  the  latter  holds  the  same  subject  to  the  two-thirds 
interest  of  the  said  Isaac,  Jr.,  and  John. 

8.  But.  out  of  the  proceeds  the  said  Nathaniel  is  entitled  to 
be  reimbursed  for  the  $200  which  he  paid  to  discharge 
the  obligation  of  his  father,  Isaac,  Sr.,  against  the 
property,  and  the  |150  trust  thereon,  created  by  his 
mother,  Eliza,  before  conveyance  to  him. 

4.  The  said  Nathaniel  having  conveyed  his  interest  in  the 
property  to  trustees  to  secure  payment  of  a  loan  of 
$1,200,  equity  will  require  that  his  interest  of  one-third 
be  subject  to  the  payment  of  said  loan,  the  proceeds  of 
which  he  received  and  applied  to  his  own  use. 

6.  As  the  said  deed  of  trust  to  secure  payment  of  |1,200 
also  conveyed  another  tract  of  land  owned  by  Nathaniel 
it  is  held  that  this  tract  must  be  first  subjected  to  the 
payment  of  said  loan. 

6.  Nathaniel  is  to  be  charged  with  the  use  and  occupation  of 

the  premises  since  his  assumed  purchase  thereof,  and 
credited  with  any  necessary  and  substantial  improve- 
ments made  by  him,  and  with  all  taxes  which  he  has 
paid. 

7.  As  the  party  for  whose   security   the  $1,200  trust  was 

executed,  had  no  notice  of  the  equities  of  the  complain- 
ants, both  she  and  her  assignee  were  entitled  to  the* 
security  afforded  by  said  trust.. 
In  Equity.    No.  12.144.    Decided  February  10, 1892. 
Chief  Justice  Binoham  and  Justices  Cox  and  Jambs  sitting. 

Messrs.  A.  S.  Worthington  and  E.  L. 
Schmidt  for  complainant. 

Mr.  B,  F.  Leiqhton  for  defendant. 

Chief  Justice  Binoham  delivered  the  opinion 
of  the  Court : 

The  complainants  seek  to  have  a  trust  de- 
clared in  their  favor  on  property  known  as  the 
east  half  of  lot  11  in  the  Howard  University 
subdivision  of  the  farm  of  J.  A.  Smith,  com- 
monly known  as  "Eflangham,"  in  tlie  District 
of  Columbia.  The  complainants  claim  that  the 
right  to  this  relief  grows  out  of  the  following 
alleged  state  of  facts:  On  February  7,  1870 
Isaac  Braxton,  sincedeceased,  together  with  one 
Henry  Jackson,  contracted  with  the  Howard 
University  to  buy  said  lot  11  for  seven  hundred 
and  twenty-four  dollars  and  sixty-eight  cents. 
Jackson  subsequently  paid  his  half  of  that 
amount  and  received  a  deed  from  the  University 


for  the  west  one-half  of  said  lot  in  which  it  was 
recited  that  it  was  executed  in  pursuance  of  the 
before  mentioned  contract.    Isaac  Braxton,  Sr., 
died  intestate  July  9,  1874,  having  paid  two 
hundred  dollars  on  said  contract,  and  built  a 
residence  on  the  east  half  of  said  lot.    He  lefb 
surviving    him    his   widow,    Eliza,    and   four 
children,  named  Isaac,  Jr.,  and  John,  complain- 
ants, and  Nathaniel,  defendant,  and  also  a  son 
named  Morris,  the  last  of  whom  is  believed  to 
be  dead,  having  been  absent  and  not  heard 
from  for  more  than  seven  years.    On  December 
24, 1875,  the  Howard  University  made  a  deed  con- 
veying the  east  one-half  of  lot  11,  reciting  that  it 
was  in  pursuance  of  said  contract,   to  Eliza 
Braxton,   widow  of  Isaac.     On  July  18,   1881, 
while,  as  is  alleged  by  th^  complainants,  Eliza 
Braxton,  was  in  feeble  health  and  living  in  the 
same  house  with  Nathaniel  Braxton,  and  apart 
from  the  complainants,  she,  without  any  valu- 
able consideration,  made  a  deed  of  the  said  east 
half  of  lot   11    to   the   defendant,  Nathaniel 
Braxton.    It  is  further  urged  that  she  had  often 
told  the  complainants  that  they  should  have 
their  equal  share   of  the  property  after  her 
death.    Nathaniel  subsequently  mortgaged  the 
premises  to  secure  a  loan  of  |1,200,  and  the 
defendants  Johnson  and  Caywood  are  trustees 
to  Middleton,  payee  in  the  notes,  and  the  Howard 
University  is  the  present  holder  of  the  notes 
represented  by  the  loan.    The  fkcts  so  alleged 
by  the  complainants  are,  in  the  main,  admitted 
by  the  defendant,  Nathaniel  Braxton,  and  by 
the  Howard  University,  but  some  of  them  are 
explained  and  some  additional  facts  are  averred 
in  their   answer   to   avoid  the    force    of   the 
facts    admitted.       The     Howard    University 
explains  that   in   the  lifetime  of  Isaac  Brax- 
ton, he   was  in   default  in    making   his  pay- 
ments according  to  the  provisions  of  the  con- 
tract, and  that  there  was  a  provision  in  the 
contract  providing  for  the  forfeiture   of  the 
rights  of  the  purchaser  Braxton,  in  the  event 
that  he  became  in  default,  at  the  option  of  the 
Howard  University,  and  that  the  Howard  Uni- 
versity after  he  became  in  default  served  upon 
Braxton  a  written  notice  advising  him  that  he 
was  not  only  in  default,  but  in  consequence  of 
it,  the  Howard  University  availed  itself  of  the 
privilege  in  the  contract  of  forfeiture  and  ad- 
vising him  that  his  interest  was  forfeited  and  his 
payments,  so  far  as  made,  should  be  regarded 
as  payments  for  the  fair  rent  of  the  premises 
during   the   time   that   he  was  in  possession. 
Thereupon  it  is  said  by  the  Howard  University 
that  an  agreement  was  made  between  it  and 
Mrs.  Braxton,  the  wife  of  Isaac  Braxton,  by 
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whioh  Bhe  became  the  purchaser,  and  by  which 
she  undertook  to  make  the  payments  that  were 
still  due  npon  the  property  according:  to  the 
contract  with  Isaac  Braxton;  and  thereafter  she 
did  make  payments  to  the  University  for  the 
land  nntil  about  the  time  that  she  conveyed  in 
1881  to  her  son  Nathaniel  Braxton.  But  pre- 
vious to  and  about  the  time  of  the  conveyance 
to  her  in  1876,  she  executed  a  deed  of  trust  and 
secured  a  loan  for  |150  and  paid  off  the 
remainder  of  the  purchase  money  to  the  How- 
ard University.  Nathaniel  Braxton  insists  upon 
the  same  facts  stated  in  the  answer  of  the  How- 
ard University  and  farther  insists  that  he  became 
the  purchaser  for  a  valuable  consideration  in 
1881,  fi*om  his  mother,  and  that  the  deed  which 
he  received  fW>m  his  mother  for  the  premises 
was  in  consideration  of  the  sum  of  $200  in  hand 
paid;  and  he  avers  ftirther  that  he  afterwards 
paid  a  loan  made  by  his  mother  of  |150,  with 
accruing  interest  and  costs  in  connection  with 
it,  and  that  the  latter  money  was  separate  and 
apart  from  the  $200  whioh  he  avers  he  paid  to 
his  mother  at  the  time  of  the  execution  of  the 
deed  by  her  to  him.  He  denies  that  the  com- 
plainants have  any  interest  wliatever,  or  that 
his  motlier  ever  promised  them  any  interest  in 
the  property  after  her  death,  or  Uiat  she  would 
make  a  will  by  which  they  would  get  the 
property  after  her  death;  also  that  he  paid 
taxes  in  arrears  and  current  taxes  and  has  made 
valuable  improvements.  Proof  was  taken  by 
the  complainants.  There  are  certain  interrog- 
atories attached  to  the  bill  which  are  answered 
by  Nathaniel  Braxton  and  also  by  the  Howard 
University,  but  that  is  all  in  the  way  of  proof 
that  comes  firom  the  defense  in  support  of  their 
answers.  We  think  it  is  shown,  taking  the 
pleadings  and  the  evidence  produced  by  the 
complainants,  that  a  contract  was  made  between 
Isaac  Braxton  and  Henry  Jackson  with  the 
Howard  University  for  the  purchase  of  the 
land.  That  it  is  not  shown  that  the  condition 
of  forfeiture  supposed  by  the  Howard  Uni- 
versity in  their  answer  was  actually  included 
in  the  contract.  The  contract  has  not  been 
produced  and  appears  to  have  been  lost  or 
mislaid.  Upon  the  part  of  the  University  it  is 
simply  a  matter  of  supposition  as  to  what  it 
contained.  The  testimony  of  Jackson,  who 
was  the  co-purchaser  with  Braxton  of  this 
entire  lot,  is  to  the  effect  that  he  never  had 
heard  of  any  such  condition  in  the  joint  con- 
tract which  he  made  with  Braxton  for  the 
entire  lot,  nor  was  anything  ever  mentioned  to 
him  of  a  condition  of  forfeiture,  either  as  be- 
twe^i  him  and  the  University,  or  as  between 


Braxton  and  the  University.  There  is  then  no 
evidence  to  support  the  averment  in  the  answer 
with  respect  to  a  conditioi)  of  forfeiture  being 
in  the  contract,  nor  is  there  any  evidence  to 
support  the  averment  in  the  answer  of  the 
University  that  an  arrangement  was  made  with 
Mrs.  Braxton  by  which  she  became  the  substi- 
tuted purchaser  of  this  lot.  The  recital  in  the 
deed  to  Eliza  Braxton  that  it  is  executed  in 
pursuance  of  the  contract  with  Isaac  Braxton 
repels  the  idea  that  it  was  executed  by  virtue 
of  any  contract  with  her  as  alleged  in  the 
answer  of  the  University.  It  is  clearly  shown 
that  there  was  a  contract  in  writing  between 
Braxton  and  the  Howard  University ;  that  he 
made  payments  upon  it  in  his  lifetime,  leaving 
a  sum  due  at  his  death ;  that  he  built  a  house, 
more  or  lees  valuable  upon  the  lot  and  lived  in 
it  during  his  life  and  at  his  death  the  widow 
remained  in  possession.  The  execution  of  the 
deed  to  Mrs.  Braxton  by  the  Howard  Univer- 
sity, the  execution  of  the  deed  of  trust  to  secure 
the  loan  of  |150,  and  the  payment  of  that  sum 
to  the  Howard  University  appear  to  have  been 
contemporaneous  transactions.  There  is  no 
positive  evidence  that  the  widow  ever  paid  any 
sum  of  money  of  her  own,  after  the  death  of 
her  husband,  until  the  date  when  she  executed 
a  deed  of  trust  to  secure  a  loan  of  money  whioh 
she  applied  to  the  final  payment  of  the  purchase 
money  to  Howard  University.  There  is  some 
evidence  that  indicates  that  she  could  not  have 
made  any  such  payments.  She  was  entirely 
destitute,  and  dependent,  as  it  appears,  upon 
the  exertions  of  her  sons,  principally  the  com- 
plainants, and  the  kindness  of  her  fHends  for 
her  support.  She  was  in  feeble  health  and 
unable  to  labor,  so  as  to  earn  money,  and  it  is 
shown  quite  clearly  that  it  would  have  been  a 
matter  of  impossibility  for  her  to  have  earned 
money  or  that  she  had  money  from  any  source 
which  she  could  have  appropriated  to  the  pay- 
ment of  the  purchase  money  after  her  hus- 
band's death,  aside  fh>m  the  money  that  she 
borrowed  when  she  received  the  title  from 
the  Howard  University,  the  payment  of  which 
was  secured  as  aforesaid  by  a  deed  of  trust,  no 
part  of  which  was  ever  paid  or  satisfied  during  her 
lifetime.  This  deed  of  trust  upon  the  premises 
was  afterwards  discharged  and  liquidated  by 
Nathaniel.  There  is  no  sufficient  evidence  that 
Isaac  Braxton  ever  surrendered  his  contract  to 
the  Howard  University.  Upon  the  death  of 
Isaac  Braxton  his  equitable  title  to  the  premises 
descended  to  and  vested  in  his  heirs  at  law,  and 
the  deed  of  the  Howard  University  conveying 
the  legal  title  to  Mrs.  Braxton  must  be  held  to 
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be  in  tnist  for  his  heirs.  Nathaniel  took  the 
property  with  fall  knowledge  of  all  the  fskcts 
and  we  do  not  find  from  the  evidence  in  the 
case  that  he  ever  paid  any  money  beyond  the 
discharge  of  the  tmst  created  by  his  mother 
for  |160  and  something  in  the  way  of  taxes  and 
improvements  either  at  the  time  of  his  purchase 
or  since. 

The  evidence  shows  that  Nathaniel  Braxton, 
in  the  year  1889,  executed  a  deed  of  trust  upon 
this  property  to  secure  the  payment  of  |1,200, 
which  he  borrowed,  to  James  B.  Johnson^and 
A.  S.  Oaywood,  trustees,  for  the  benefit  of 
Bosa  Middleton,  to  whom  the  note  was  made 
payable,  which  note  was  negotiated  to  Mrs. 
Bowen,  who  advanced  the  money  to  Nathaniel 
Braxton. 

The  evidence  farther  shows  that  Mrs.  Bowen, 
through  Johnson,  one  of  the  trustees,  who 
was  at  the  time  of  purchase  by  Isaac  Braxton 
and  has  ever  since  been  the  Secretary  of  the 
University,  negotiated  the  sale  of  the  note  to 
the  Howard  University,  and  it  is  at  this  time 
the  holder  and  owner  of  the  |1,200  note  se- 
cured by  the  said  deed  of  trust  upon  this  prop- 
erty. 

Under  the  circumstances,  we  think,  that 
there  is  a  trust  arising  in  a  general  way  in 
fovor  of  the  heirs  of  Isaac  Braxton,  to  recover 
the  title  and  possession  of  this  property.  This, 
however,  is  subject  to  some  equities.  In  the 
first  place  we  think  that  whatever  Nathaniel 
Braxton  paid  in  the  way  of  discharging  the 
obligation  which  his  father  had  entered  into 
and  which  his  mother  subsequently  assumed 
when  she  acquired  the  legal  title,  he  has  an 
equitablie  right  to  receive  out  of  the  proceeds 
of  this  property  superior  to  the  trust  in  favor 
of  the  complainants  and  himself;  as  heirs  of 
Isaac  Braxton.  It  appears  from  the  evidence 
that  he  paid  about  the  sum  of  $200,  and  as  he 
has  conveyed  his  interest  to  trustees  to  secure 
the  payment  of  |1,200,  the  obligation  for  which 
is  now  held  by  the  Howard  University,  equity 
will  require  that  the  latter  be  substituted  to  his 
right  to  receive  the  $200  with  accruing  interest 
in  favor  of  the  complainants  and  that  this 
amount  be  in  discharge  to  the  extent  thereof 
of  the  $1,200  note  now  held  by  the  University. 
Again,  Nathaniel  Braxton  being  one  of  the 
heirs  of  Isaac  Braxton  and  being  entitled  under 
this  general  declaration  of  trust  to  one-third  of 
the  net  proceeds  of  the  sale  of  these  premises, 
his  interest  of  one-third  will  be  subject  to  pay- 
ment of  the  loan  of  $1,200  which  he  secured,  the 
proceeds  of  which  he  received  and  as  shown 
by  the  evidence  applied  to  his  private  use. 


We  think  the  evidence  shows  that  Mrs. 
Bowen  was  a  bona  fide  purchaser  without 
notice  and  that  she  was  entitled  to  protection 
as  against  the  equities  of  the  complainants  in 
this  land  when  she  owned  the  note,  and  being 
so  entitled  her  assignee,  the  Howard  University, 
is  entitled  to  take  her  position  in  that  respect. 
Although  it  might  be  said  upon  this  record 
that  the  Howard  University  purchased  with 
notice;  yet,  applying  the  familiar  rule  that  a 
purchaser  of  a  negotiable  note  before  maturity 
who  has  notice  of  equities  from  one  who  has 
no  notice  of  the  same  shall  be  protected  to  the 
same  extent  that  his  vendee  would  have  been, 
it  follows  that  the  University  must  hold  the 
$1,200  note  unaffected  by  the  equities  of  the 
complainants  and  is  entitled  to  a  fall  discharge 
of  the  same  from  the  proceeds  of  the  sale  of 
the  land  in  question.  And  the  same  rule  ap- 
plies to  the  lien  or  security  for  the  payment  of 
the  note  created  by  the  deed  of  trust  which 
followed  the  assignment  of  the  note  to  Bowen 
and  from  her  to  the  University  and  is  protected 
to  the  same  extent  as  the  note. 

It  was  said,  however,  at  th^  hearing,  without 
dispute,  that  the  deed  of  trust  executed  by 
Nathaniel  Braxton  contained  another  tract  of 
land,  owned  by  Nathaniel,  which  tract,  since 
the  decree  in  special  term  was  made,  has  been 
sold  and  quite  a  larg^  sum  realized,  but  not 
sufficient  to  discharge  the  entire  loan  secured 
by  the  deed  of  trust  executed  by  Nathaniel. 
This  being  so  the  heirs,  who  are  complainants 
in  this  case,  have  the  clear  right  to  have  the 
tract  in  which  they  have  no  interest,  whether 
it  has  or  has  not  been  sold,  first  subjected 
to  the  payment  of  the  loan  made  by  Nath- 
aniel of  $1,200  and  when  that  shall  have  been 
done  the  Howard  University  will  be  entitled 
to  have  out  of  the  proceeds  of  the  tract  first 
named,  first,  $200,  being  the  sum  that  Nathaniel 
paid  to  discharge  the  lien  created  npon  this 
property  by  his  mother;  secondly,  the  one-third 
of  the  net  proceeds  which  would  otherwise  go 
to  Nathaniel;  and  finally,  if  after  the  application 
of  the  before  mentioned  fhnds  in  the  order 
named,  there  shall  yet  remain  some  part  of  the 
debt  evidenced  by  the  note  of  $1,200  nnpaid, 
the  same  should  be  liquidated  out  of  that 
portion  of  the  proceeds  of  the  sale  of  the  tract 
originally  purchased,  as  before  stated,  by  Isaac 
Braxton,  senior,  which  would  otherwise  belong 
to  the  plaintififs  under  the  decree  in  this  case, 
and  that  any  remainder  of  the  fhnd  arising  from 
such  last  named  sale  be  paid  to  the  complain- 
ants. 

A  sale  of  the  premises  is  ordered  and  the  cause 
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remanded  to  the  Equity  Court  with  directions  to 
refer  the  same  to  the  Auditor  to  state  an  account 
between  the  complainant  and  Nathaniel  Brax- 
ton, in  which  he  shall  be  charged  with  the  use  and 
occupation  of  the  premises  since  his  assumed 
purchase  of  the  same,  and  credited  with  any 
necessary  and  substantial  improvements  he  has 
made  thereon,  and  for  all  taxes  that  he  has 
paid,  and  for  all  other  orders  necessary  and 
proper  for  the  ftill  execution  and  enforcement 
of  the  decree  in  this  court. 


AC3TI0N— On  Contract— Pleading— Variance- 
Question  for  Jury— Dismissal. —  (1)  Plaintiffs 
sued  on  an  alleged  contract  by  which  defend- 
ants promised  to  pay  them  |100,000  for  their 
assistance  in  procuring  the  contract  for  building 
a  bridge  to  be  awarded  to  defendants.  By  the 
written  contract,  as  proved  on  the  trial,  defend- 
ants promised  to  pay  plaintiffs  a  commission  of 
five  per  cent  up  to  the  amount  of  $100,000,  to  be 
deducted  from  cash  payments  to  defendants  on 
the  bridge  contract,  for  assisting  defendants  in 
the  financial  arrangements  necessary  to  com- 
plete the  bridge*within  the  time  specified  in  the 
contract  Held,  that  this  was  a  material  vari- 
ance, and  plaintiff's  action  failed  on  the  proof. 
(2)  Where  there  is  a  material  variance,  and 
plaintiff's  case  fails  on  the  proof,  the  court 
should  dismiss  the  complaint,  instead  of  direct- 
ing a  verdict  for  defendants.  June  7,  1892. 
Gallaudet  v.  Kellogg.  Opinion  per  Curiam, 
Justices  O'Brien,  Peckhain  and  Maynard  dis- 
senting.   11  N.  Y.  Supp.,  79.    AJSJirmed, 


CoBPOBATiONS— Non-user  of  Franchises— Dis- 
solution— Pleading. — A  complaint  in  an  action 
by  the  people,  for  the  dissolution  of  a  corpora- 
tion, alleging  that  defendant,  a  corporation) 
whose  certificate  stated  its  object  to  be  the 
buying  and  selling  of  milk,  had  ever  since  its 
incorporation  (nine  years  before)  failed  and 
neglected  to  act  for  the  purposes  embraced  in 
its  charter,  and  had  never  bought  or  sold  milk, 
but  that  it  was  fraudulently  incorporated  in 
pursuance  of  an  unlawftil  combination  on  the 
part  of  the  milk  dealers  to  control  the  market 
price  at  which  it  should  be  bought  and  sold, 
and  that  its  sole  business  had  been  such  unlaw- 
ful control,  states  a  cause  of  action  for  dissolu- 
tion for  non-user  of  corporate  franchises,  the 
allegations  of  conspiracy  being  sufficient  to 
show  that,  though  the  corporation  was  a  private 
one,  it  was  to  the  public  interest  that  it  be  dis- 
solved. April  19,  1892.  People  v.  Milk  Ex- 
change. Opinion  by  Peckham,  J.  17  N.  Y. 
Supp.,  600,  mem.    Affirmed. 


Stbebt  Railway  —  Crossing— Contributory 
Negligence— Street  Railways— Rule  as  to  look- 
ing and  listening.— It  is  gross  negligence  to 
drive  in  front  of  a  moving  street  car  so  near  as 
to  make  a  collision  inevitable;  such  conduct  de- 
feats an  action  to  recover  for  self-inflicted  dam- 
ages. It  is  error  in  a  trial  judge  to  leave  a 
jury  without  any  rule  of  law  governing 
the  duty  of  a  driver  when  approaching  a  street 
railway.  It  may  not  be  necessary  to  stop  before 
approaching  a  street  railway  crossing,  but  it  is 
necessary  to  look  before  driving  on  the  track. 
Carson  v.  F.  St  &P.  V.  Pass.  Rwy.  Co.,  S.  C. 
Pa.,  15  N.  S.  Law  Jour.,  177. 

m 

Arbitration  and  award.— Effect  of  insuflS- 
cient  award— Powers  of  arbitrators— Waiver  of 
oath.— (1)  An  informal  award,  signed  and 
sworn  to  before  a  notary,  and  delivered  by 
arbitrators  to  the  parties  to  a  submission  to 
them  as  to  whether  a  sum  was  due  from  de- 
fendant to  plaintiff  under  a  building  contract, 
stating  that  plaintiff  is  entitled  to  receive  his 
"final  payment,"  is  defective  as  an  award  as 
not  ascertaining  the  amount  due.  (2)  Having 
once  made  an  award,  arbitrators  are  functus 
affich,  and  cannot  afterward  execute  a  second 
award,  though  the  first  award  was  void  be 
cause  of  defects  therein.  (3)  Under  section 
2369,  Code  of  Civil  Procedure,  which  provides 
that  before  hearing  any  testimony  abritrators 
must  be  sworn,  "unless  the  oath  is  waived  by 
the  written  consent  of  the  parties  to  the  sub- 
mission or  their  attorneys,"  there  can  be  no 
waiver  except  in  writing.  Cutter  v.  Cutter,  48 
N.  Y.,  Super.  Ct.  Rep.  470-474,  distinguished. 
Second  Division.  May  31,  1892.  Flannery  v. 
Sahagian.  Opinion  by  Haight,  J.  12  N.  Y., 
Supp.  56,  reversed. 

» <»»  < 

AcciDBNT  AT  RAILROAD  CROSSING — Crossing 
— Duty  to  look  and  listen— Question  for  Jury— 
A  railway  must  be  exonerated  where  a  collision 
occurs  at  the  crossing  of  a  public  highway  be- 
tween a  traveler  on  the  way  and  one  of  its 
trains,  when  the  company  has  used  such  rea- 
sonable care  to  avoid  the  collision  as  ordinary 
prudence  would  suppgest  A  plaintiff  adminis- 
trator is  not  required,  in  all  cases,  to  prove 
affirmatively  that  his  intestate,  who  had  been 
killed  at  the  intersection  of  a  public  road  with 
a  railway,  looked  or  listened  for  approaching 
trains.  When,  by  reason  of  an  omission  or  a 
neglect  to  sound  the  whistle  or  ring  \he  bell  of 
a  locomotive  as  it  is  approaching  a  dangerous 
crossing,  the  vigilance  of  a  traveler  upon  the 
wagon  road  is  allayed,  and  he  is  led  into  a 

Position  or  situation  in  which  his  life  is  jeopar- 
ized  and  finally  lost,  his  laick  of  vigilance  can* 
not  be  held  to  amount  to  culpable  or  concurring 
negligence,  as  a  matter  of  law.  Hendrickson 
V.  G.  N.  Rwy.  Co.,  S.  0.  Minn.,  51  N.  W.  Rep., 
1044. 
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THE  COURTS. 


Supreme  Court  of  the  District  of  Columbia. 


IN  EaUITY -New  Suite. 

July  20,  1892. 

14083.  Abagail  0.  Newman  v.  Louis  P.  Shoe- 
maker et  al.  For  injunction.  Com.  sol.,  John 
Ridout. 

14084.  Lillian  B.  Quintin  v.  Adolph  M.  Quin- 
tin.  For  divorce.  Com.  sol.,  J.  O.  "White; 
Defbs.  BoL,  Watson  Boyle. 

July  21. 

14085.  George  J.  Seuflferle  v.  Edward  T.  Math- 
ews et  al.  To  qniet  title  to  part  of  lot  3,  Sa. 
448,  and  injunction.  Com.  sols.,  Edwards  & 
Barnard. 

July  22, 

14086.  Mary  C.  Shamwell  et  al.  v.  Joseph 
Matthews  et  al.  For  reconveyance  and  injunc- 
tion.   Com.  sol.,  C.  A.  Brandenburg. 

14087.  Emily  B.  Freeman  et  al.  v.  Henry  W, 
Freeman  et  al.  For  partition.  Com.  sol.,  C. 
A.  Brandenburg. 

14088.  Abbie  M.  Campbell  v.  Edward  R. 
CampbelL  For  alimony.  Com.  sols.,  Carusi 
&  Mfller. 

July  23. 

14089.  Francis  E.  McAllister  v.  Nicholas  Stu- 
der  et  al.  To  sell  and  partition.  Com.  sol., 
W,  H.  Sholes. 

14090.  Charles  Rauscher  v.  Amelia  Rauscher. 
For  divorce.    Com.  sol.,  H.  E.  Davis. 

14091.  City  Investment  Company  v.  Bartow 
L.  Walker  et  al.  For  specific  performance. 
Com.  sol.,  John  Ridout. 

July  26. 

14092.  Ada  L.  Brundage  v.  Warren  C.  Brun- 
dage.    For  divorce.    Com.  sol.,  S.  S.  Henkle. 

July  26. 

14093.  Susan  M.  White  v.  William  C.  White. 
For  divorce.    Com.  sol.,  N.  Dumont. 

July  27. 

14094.  Harvey  Spaulding  v.  John  W.  Thomp- 
son et  al.  For  injunction  to  restrain  sale.  Com. 
sol.,  E.  W.  Spalding. 

14096.  Adam  Myers,  alleged  lunatic.  Upon 
petition  of  Commissioners,  D.  C.  De  lunatico 
inquirendo.    Com.  sol.,  G.  C.  Hazleton. 

14096.  John  Theurer,  alleged  lunatic.  Upon 
petition  of  Commissioners,  D.  C.  De  lunatico 
inquirendo.    Com.  sol.,  G.  C.  Hazleton. 

14097.  Ann  E.  Jenkins,  alleged  lunatic.  Upon 
petition  of  Commissioners,  D.  C.  De  lunatico 
mquirendo.    Com.  sol,,  G.  C.  Hazleton. 

14098.  Isaac  Cortnor,  alleged  lunatic.  Upon 
petition  of  Commissioners,  D.  C.  De  lunatico 
mquirendo.    Com.  sol.,  G.  C.  Hazleton. 


14099.  Capitol  BKll  Brick  Company  v.  Mary 
L.  Hoover  et  aL  To  enforce  mechanics'  lien. 
Com.  sol.,  W.  H.  Sholes. 

14100.  Mary  C.  Mitchell  v.  Agnes  L.  W.  Peugh 
et  aJ.  To  set  aside  deed,  and  for  an  account  of 
rent.    Com.  sol.,  W.  A.  Johnson. 

14101.  Meyer  B.  Newman  v.  Wm.  S.  Plager 
et  al.  Judgment  creditor's  bill.  Com.  soL, 
Howard  P.  Okie. 

July  28. 

14102.  Simeon  T.  Neal  v.  Mary  0.  Neai.  For 
divorce.    Com.  sols.,  Fulton  &  Edwards. 

14103.  J.  B.  Buckley,  exr.  of  Samuel  Scott,  v. 
Anna  Scott,  widow,  et  al.  To  sell  interest  in 
proceeds  of  sale.    Com.  sols.,  Smith  &  Albright 

14104.  Henry  E.  Davis,  exr.,  et  al.  v.  R.  T. 
Morsell  et  al.  To  annul  sale  and  enjoin  con- 
veyance.   Com.  sol.,  H.  E.  Davis. 

August  2. 
14106.  Sarah  E.  Howard  v.  David  A.  Howard. 
For  divorce.    Com.  sol.,  S.  A.  Cox. 

14106.  Daniel  F.  Lee  v.  Patrick  J.  Whalen. 
Injunction.    Com.  soL,  W.  Wheeler. 

14107.  Simon  Thoms  v.  Mattie  Thoms.  For 
divorce.    Com.  sol.,  G.  M,  Ambler. 

14108.  Barbara  T.  Juneman  v.  Edward  T. 
Matthews  et  al.  To  quiet  title.  Com.  sol.,  Ed- 
wards &  Barnard. 

14109.  Fred  S.  Breyfogle  et  al.  v.  James  E. 
Kahan.  For  account,  receiver  and  injunction. 
Com.  sols.,  W.  S.  Abort  and  R.  Hagner. 


AT    LAW-New  Suite. 


June  16,  1892. 

33062.  Priscilla  E.  Campbell,  by  next  friend, 
Edgar  Ball,  v.  The  Richmond  &  Danville  RR. 
Co.  Damages,  |10,000.  Plflfe.  atty.,  W.  W. 
Armstrong  and  Edmund  Burke. 

33063.  John  B.  Kendall  v.  The  District  of  Col- 
umbia. Damages.  |15,000.  Plflfe.  attys.,  R. 
Hagner  and  Sheilaoarger  &  Wilson. 

33064.  James  L.  Barbour  et  al.  v.  James  H. 
Marr  et  al.  Account,  f693.  Plffs.  attys.,  Shep- 
pard  &  Lavender. 

33066.  Louise  Muehleisen  v.  John  H.  Shea. 
Account,  f242.90.  Plffs.  attys.,  Sheppard  & 
Lavender. 

33006.  Edmund  G.  Wheeler  v.  The  District  of 
Columbia.  Damages,  |24,000.  Plffs.  attys., 
Shellabarger  &  Wilson  and  R.  Hagner. 

33067.  Leigh  Chalmers  v.  Harriett  T.  Green. 
Note,  $1,000.    Plffs.  atty.,  J.  J.  Johnson. 

33068.  The  Washington  Brick  Machine  Co. 
V.  Chas.  D.  Volland.  Note  and  account,  f434.76. 
Plffs.  atty.,  Wm.  F.  Mattingly. 

33069.  David  Moore  et  al.  v.  Annie  E.  Bar- 
bour et  al.  Ejectment,  Plfifs.  attys..  Cole  & 
Cole. 

June  17. 

33070.  John  A.  Stanley  et  al.  v.  Geo.  N.  Page. 
Note,  |920.    Plff^B.  attys..  Cole  &  Cole. 

33071.  Chas.  T.  Carter  et  al.  v.  The  District 
of  Columbia.  Damages,  |6,000.  Plffis.  atty., 
A.  A.  Hoehling,  Jr. 
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33072.  Nicholas  H.  Shea  v.  The  District  of 
Columbia.  Damages,  $5,000.  Plflfe.  attys.,  Shel- 
labarger  &  Wilson  and  E.  Hagner. 

June  18. 

33073.  Frederick  J.  Quinby  v.  Herman  Linde. 
Account,  1621.29.  Plffs.  attys.,  Geo.  K.  French 
and  Howard  P.  Okie. 

33074.  Henrietta  Richard  et  al.  v.  the  District 
of  Columbia.  Damages,  {3,000.  Plffs.  attys., 
Shellabarger  &  Wilson  and  R.  Hagner. 

33075.  Jos.  T.  Bailey  et  al.  v.  Richard  B. 
Porter.    Judgment  of  Justice  Bundy,  $68.23. 

June  20. 

33076.  Augustus  Treadwell  et  al.  v.  Samuel 
H.  King.  Account,  $237.24.  Plffs.  attys.,  H. 
W.  Qamett  and  D.  S.  Mackall. 

33077.  Chas,  H.  Carrington  v.  Mitchell  Renz 
ot  al.  Damages,  $522.50.  Plffs.  attys.,  S.  D. 
Truitt  and  W.  A.  Chapman. 

June  22. 

33078.  Millard  F.  Halleck  et  al.  v.  Silas  W. 
Hastings.  Replevin.  Plffs.  attys.,  H.  W.  Gar- 
nett  and  D.  S.  Mackall. 

33079.  Hannah  Bruce  v.  Albert  A,  Ashe. 
Judgment  of  Justice  Taylor,  $55.  Plffs.  atty., 
A.  W.  Eastlack. 

33080.  Peter  Daily  v.  Mary  W.  Shires  et  al. 
Trover.    Plffs.  atty.,  E.  J.  B.  O'Neil. 

33081.  Bergrine  W.  Browning  v.  the  District 
of  Columbia.  Damages,  $10,000.  Plffs.  atty., 
F.  T.  Browning. 

33082.  Rackell  Sandman  v.  the  District  of 
Columbia.  Damages,  $5,000.  Plffs.  atty.,  F.  T. 
Browning. 

June  23. 

33083.  John  H.  Coming  v.  Wm.  Harper.  Ac- 
count, $458.98.    Plffs.  atty.,  M.  F.  Morris. 

33084.  Wm.  B.  Gray  v.  Wm.  Harper.  Note, 
$240.    Plffs.  atty.,  M.  F.  Morris. 

June  24. 

83086.  Isaac  S.  Lyon  v.  John  H.  Adriaans. 
Judgment  of  Justice  Bundy,  $37.50. 

33086.  Salvatore  Desio  v.  Sophia  W.  Mechlin. 
Damages,  $10,000.  Plffs.  attys.,  A.  A.  Lisps- 
comb  and  H.  F.  Woodard. 

June  25. 

83087.  Sarah  L.  Marshall  v.  Jos.  M.  Jobannis 
et  al.  Account,  $100.  Plffs.  atty.,  E.  M.  Hew- 
lett. 

33088.  Stephen  H.  Mills  v.  Milton  W.  John- 
son et  al.  Account,  $1,108.75.  Plffs.  atty.,  E 
H.  Thomas. 

33089.  Jno.  H.  Walter  v.  John  Linder  et  al. 
Ejectment.  Plffs.  attys.,  W.  Mosby  Williams, 
and  John  Ridout. 

33090.  Annie  v.  Marcey  v.  Wash.  Loan  & 
Trust  Co.  Account,  $515.  Plffs.  atty.,  Wood- 
bury Wheeler. 

June  27. 

33091.  J.  H.  Johnson  v.  Howard  Warner  et  al. 
Eijectment.    Plffs.  attys.,  Birney  &  Birney. 

June  28. 

33092.  Aaron  Straus  v.  Edward  P.  Goading. 
Judgment  of  Justice  Bundy,  $80.  Plffs.  atty., 
D.  S.  Mackall. 


The  manufatcure  of  Blanks  logically  belongs, 
and  must  inevitably  remain  in  the  hands  of  a 
concern  composed  of  lawyers,  and  which  has 
the  enterprise  and  capital  to  equip  a  perfectly 
appointed  printing  oflttce,  and  engage  the  best 
talent  to  manufecture  the  same.  Made  pri- 
marily for  lawyers.  For  other  people?— 
perhaps :  You  can  buy  them.  Oflace  503  E,  n.  w. 


£egal  Notic^0. 


Rule  of  Court. 

Rule  20.  •  •  *  *  Hereafier  all  notieea  wMeh  rekUe  to 
proceedings  in  the  Supreme  Court  of  the  District  of  OoUinMa, 
the  publication  of  which  is  required  by  law  or  by  ruies  of 
Court,  or  by  any  order  of  Courts  shall  be  published  in  Thb 
Washington  Law  Reporter,  during  the  ixme  required  by 
law^  in  addition  to  any  other  papers  which  may  be  specialty 
ordered  or  which  may  be  selected  by  the  parties. 


FIR8X  I1«8CRXI01«. 


This  is  to  Oire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Comt  of  the  District  of  Columbia, 
holdiuR  a  special  term  for  Orphans'  Court,  business,  letters 
of  administration  on  the  personal  estate  of  JAMES  THOMP- 
SON, late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  dav  of  Augrust 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  ofthe  said  estate. 

Given  under  my  hand  this  9th  day  of  Auaust,  1892. 

CHAPIN  BROWN, 


No.  6091.  Ad.  D.  18. 


823  A}4  St.  n.  Wy, 
Washington,  D.  C. 


This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  bMin^s,  letters 
testamintaSy  on  the  personal  estate  of  HENRY  D.  BOTE- 
LER,  late  of  the  District  of  Columbia,  dece^d. 

All  persons  having  claims  against  the  said  deoeaaed  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  August 
next :  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit ofthe  said  estate.  ,   ^        ^  ^        ^    ^^^^ 

Given  under  my  hand  this  9th  day  of  August,  1^- 
CHAPIN  BROWN, 


No.  5112.    Ad.  D.  18. 


328  A}4  St.  n. 
Washington,  D.  C. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans' Court  Business. 
August  13,  1892. 

In  the  case  of  Warren  I.  Collamer,  administrator  c.  t.  a.  of 
PHILIP  THOMAS,  deceased,  the  administrator  afore- 
said has,  with  the  approval  of  the  court,  appointed 
Friday,  the  16th  day  of  September,  A.  D.  1892,  at  11  o'clock 
a.  m.  for  making  payment  and  distribution  under  the 
court's  direction  and  control :  when  and  where  all  creditors 
and  persons  entitled  to  distributive  shares  (or  legacies)  or  a 
residue,  are  hereby  notified  to  attend  in  person  or  by  agent 
or  attorney  duly  authorized,  with  their  claims  against  the 
estate  properly  vouched ;  otherwise  the  administrator  c.  t.  a. 
will  taKe  the  benefit  ofthe  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  pre- 
vious to  the  said  day.  ,„„,^„„ 

Test-  L.  P-  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
83    No.18317.    Ad.D.14, 
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£egal  JXotkee. 


This  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Ck>]umbia,  hath  ob- 
tained fh>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  JULIA  LIES- 
MANN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  August 
next;  they  mav  otherwise  bylaw  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  August,  1802. 

CHARLES  LIBSMANN. 
88   John  A.  Barthel,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business, 

August  11th,  1882. 

In  the  case  of  Joseph  Packard,  Jr.,  administrator  d.  b.  n. 
c.  t.  a.  of  WALTER  JONES,  deceased,  the  administrator 
aforesaid  has,  with  the  approval  ot  the  court,  appointed 
Friday,  the  9th  day  of  September,  A.  D.  1892,  at  12  o'clock 
m.  for  making  payment  and  distribution  under  the 
court's  direction  and  control;  when  and  where  all 
creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue,  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched ;  otherwise  the 
administrator  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copv  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washiugton  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
88    No.  116.    Ad.  D.  8. 


This  is  to  Giye  Notice 

That  the  subscriber,  of  District  of  Columbia,  hath  obtained 
fW>m  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  ANNA  E.  WORM- 
LET,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  Arom  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  11th  day  of  August,  1892. 
W.  H.  A.  WORMLEY, 
Park  St.,  Mt.  Pleasant. 
88    No.  6118.    Ad.  D.  18.    Wm.  H.  Dennis,  Proctor. 


8BCOMD    IK8HRXIOK. 


This  is  to  Oire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  firom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Couri  business, 
letters  testamentary  on  the  personal  estate  of  WILLIAM 
F.STIDHAM,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  5th  day  of  Aug^ust 
next:  they  mav  otherwise  by  law  be  excluded  Arom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  5th  day  of  August.  1892. 

A.  D.  STIDHAM. 
1011  T  St.  n.  w. 
82    No.  5115.    Ad.  D.  18.    M.  P.  Andrews,  Proctor. 


This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of 
ALCINDA  M.  ROBINSON,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the.same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  15th  day  of  February 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  August,  1892. 

Q.  P.  ROBINSON, 
Atlantic  Bldg. 
82    No.  48M.    Doc.  17.    Gordon  &  Gordon,  Proctors. 


Cegol  JSotkcB. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

August  5th,  1892. 
In  the  case  of  Mary  Middleton,  administratrix  of  JOHN  H. 
MIDDLETON,  deceased,  the  administratrix  aforesaid  has, 
with  the  approval  of  the  court,  appointed  Friday,  the  16th 
day  of  September,  A.  D.  1892,  at  11  o'clock  a.  m.,  for  making 
payment  and  distribution  under  the  court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  r^due,  are  hexeby 


notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  administratrix  will  take  the  benefit 


of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  In  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
82    No.  4388.    Ad.  D.  16.    George  F.  WiUiams,  Prootor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Buainees, 
August  5, 1892. 

In  the  case  of  John  B.  Buckley,  administrator  of  the  estate 
of  PATRICK  CRONIN,  deceased,  the  administrator  afore- 
said has  with  the  approval  of  the  court,  appointed  Friday,  the 
2d  day  of  September  A.  D.  1892,  at  10  o'clock  a.  m.,  for  maiinff 
payment  and  distribution  under  the  court's  direction  and 
control;  when  and  where  all  creditors  and  l>ersons  entitled 
to  distributive  shares  (or  legacies)  or  a  rensidue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  agalmrt  the  estate  properly 
vouched;  otherwise  the  said  administrator  will  take  the  bene- 
fit of  the  law  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
82    No:  4261.    Ad,  D.  16.    Neal  T.  Murray.  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Edward  T.  Mathews  et  al..  Trustees, ) 

vs.  { In  Equity.   No.  18,628. 

Rachel  B.  Mathews  et  al.         I 

Edward  T.  Mathews  and  John  Ridout,  trustees,  having 
reported  a  sale  of  the  west  twenty  four  (24)  feet  two  (2) 
inches  trout  on  E  street  by  depth  of  forty  five  (45)  feet  of 
original  lot  three  (8)  in  square  numbered  four  hundred  and 
eighty  eight  (488)  in  the  city  of  Washington.  District  of 
Columbia,  to  Samuel  K.  Behrend,  for  fSOO.OO  cash:  It  is 
this  9th  day  of  August,  1892,  ordered,  that  said  sale  will  be 
finally  ratified  and  confirmed  on  the  9th  day  of  September, 
1892,  unless  cause  to  the  contrary  be  shown  oefore  said  day. 

Provided  a  copy  of  this  order  be  inserted  in  each  of  the 
three  successive  issues  of  the  Washington  Law  Reporter 
published  next  after  the  date  of  this  order. 

E  F.  BINGHAM,  C.  J. 

A  true  copy.    Test :  J.  R.  Young,  Clerk, 

32  By  L.  P.  Williams.  Asst.  Clerk. 

TFiled  August  9, 1892.    J.  R.  Toung,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  11th  day  of  August.  1892. 


Charles  Gambrall 

vs. 

Michael  Leonard  and  others. 


S  No.  18,768.    Equity  Doc.  88. 


On  motion  of  the  plaintiff,  by  Messrs.  Callaghan  & 
Taylor,  his  solicitors,  it  is  ordered  that  the  defendants, 
MICHAEL  LEONARD,  ANN  LEONARD,  his  wife,  and 
the  Unknown  Heirs  of  RICHARD  FRENCH,  cause  their 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day:  otherMrise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  enforce  plaintiff*s  claim  for 
$1,600  against  lots  69  and  70  in  French's  subdivision  of  lots 
m  square  28  in  Washington,  D.  C.  for  board,  care,  mainten- 
ance of  their  ancestor  a  ceriain  Richard  French. 

Provided,  this  order  shall  be  published  once  a  week  for 
three  weeks  in  the  Washington  Post  and  in  the  Washington 
Law  Reporter. 

By  the  Court.  CHARLES  P.  JABfBB,  Justice.  &o. 

82   True  copy.    Test:  J.  R.  Young,  Clerk. 
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XHIRD    II^SBRXIOI^. 


This  is  to  Gire  Notice 

Thai  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  lousiness,  letters 
testamentary  on  the  personal  estate  of  FELIX  M.  DRA- 
NEY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  afcainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  1st  day  of  August  next; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  1st  day  of  Augrust,  1892. 
THOS.  M.  DRANEY, 
81  &*3and645N.Y.  ave.  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Jesse  C.  Ergood  et  al.    ) 

V.  }  No.  13,666.    Equity. 

Ferdinand  Bitter  et  al.    3 

Leon  Tobriner  and  John  A.  Barthel,  the  trustees  herein, 
having  reported  that  on  Tuesday,  the  twenty-sixth  (26)  day 
of  July,  A.  D.  1892,  they  sold  the  property  described  in  the 
bill  herein  to  Aaron  Prag,  Harry  Prag  and  Moses  Prag  at 
and  for  the  sum  of  flay-one  hundred  dollars  ($5,100.00). 

It  is  this  twenty-eighth  (28)  day  of  July,  A.D.  1892.  ordered, 
that  the  said  sale  be  ratified  and  confirmed  unless  good 
cause  to  the  contrary  be  shown  on  or  before  the  first  (Ist) 
day  of  September,  A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  once  in  each  week  for  three  (3)  succes- 
sive weeks  prior  to  the  said  first  (1st)  day  of  September. 

By  the  Court :  A.  B.  H  AGNER,  Justice. 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

31  By  M.  A.  Clancy.  Asst.  Clerk. 

[Piled  July  28, 1892.    J.  R.  Young,  Clerk.l 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  in  Equity. 
Jackson  H.  Ralston  etal.) 

V.  J.  In  Equity.    No.  12,967. 

Thomas  S.  Queen  et  al.  ) 

The  report  of  the  trustees,  appointed  in  the  above  entitled 
cause,  having  been  read  and  considered,  it  is  this  30th  day 
of  July,  A.  D.  1892,  adjudged  and  ordered  that  the  sale 
reported  by  said  trustees,  be  hereby  ratified  and  confirmed 
unless  cause  to  the  contrary  be  shown  on  or  before  the  5th 
day  of  December,  A.  D.  1892. 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  and  Evening  Siar  once  a  week  for 
each  of  three  successive  weeks  before  the  6th  day  of  Sep- 
tember aforesaid. 

The  report  shows  that  the  real  estate  was  sold  to  Thomas 
L.  Cropley  for  fll. 271.40. 

A.  B.  HAGNER,  Asso.  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk, 

31  By  M.  A.  Clancy,  Asst.  Clerk. 

I'^ed  July  80,  1892 :    J.  R.  Young,  Clerk. 


mz.  uuuni  ur  inc  uidiniui  ur 
e  et  al. ) 

J  No.  13,922.    Equity, 
letal.     ) 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 
William  Cochrane  et  al. 

vs. 

Alice  Adelmann . 

Job  Barnard  and  Benjamin  F.  Leighton,  trustees  herein, 
having  reported  sales  of  all  real  estate  described  in  the  bill 
in  this  cause,  for  the  aggregate  sum  of  $37,190.40. 

It  is  this  29th  day  of  July,  1892,  ordered,  that  said  sales  be 
ratified  and  confirmed  unless  cause  to  the  contrary  shall  be 
Bhown  on  or  before  the  6th  day  of  September,  1892. 

Provided  a  copy  of  this  order  is  published  for  three  suc- 
cessive weeks  before  that  date,  in  the  Washington  Law 
Reporter. 

A.  B.  HAGNER. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

31  By  M.  A.  Clancy,  Asst.  Clerk. 


This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphan's  Court  business,  letters 
tpstamentary  on  the  personal  estate  of  CATHERINE  COR- 
RKIAN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  13th  day  of  May 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  13th  day  of  May,  1892. 

TIMOTHY  J.  GORMAN, 
81    Jamee  Fullerton,  Proctor.  1115  43^  St.  s.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
This  90th  day  of  July,  1892. 

In  re  estate  of  HARRIET  W,  8HA0KLETT.  late  of 
Washington,  D.  C.    No.  5066.    Admn.  Doc.  18. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament  and 
codicil,  and  for  letters  testamentary  on  the  estate  of  said 
Harriet  W.  Shacklett,  deceased,  by  Roberta  E.  Shacklett. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday  September  2d,  1892,  at  one  o'clock  p.  m^  to 
show  cause,  if  any  exist,  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  and  Evening  Star  once  a  week  in  each  of 
three  successive  weeks  before  said  d^. 

By  the  Court.  A.  B.  HAGNER,  Justice. 

A  true  copy.    Test:    L.  P.  WRIGHT,  Reg.  of  Wills,  D.C. 
31    D.  W.  Qlassie,  Proctor  for  applicant. 

Tliis  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ft-om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  JULIUS  PACH, 
late  of  the  District  of  Cfolumbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  Julv 
next;  they  may  otherwise  by  law  be  excladed  from  aU 
benefit  of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  July,  1882. 

PAULINE  PACH, 
81    Wolf  &  Cohen,  Proctors.  1218  T  St.  n.  w. 


TIlis  is  to  Give  Notice 

That  the  subscriber,  of  Omaha,  Neb.,  has  obtained  from 
the  Supreme  Court  of  the  District  of  Columbia,  holding  a 
special  term  for  Orphans'  Court  business,  letters  testamen- 
tary on  the  personal  estate  of  ELIZABETH  800TT 
GlJRLEY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  29th  day  of  July 
next ;  they  may  otherwise  by  law  be  excluded  ftt>ni  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  29th  day  of  July,  1892. 

WILLIAM  P..  GURLBY, 
81    Gordon  &  Gordon,  Proctors. OmaHa,  Nebraska. 

"IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  28th  day  of  July,  1892. 
Mary  M.  Farnsworth  ) 

vs.  [Equity.    No.  13,648. 

William   Farnsworth.  I 

Upon  motion  of  the  complainant  by  her  counsel,  Albert 
Sillers,  it  is  this  day  ordered,  that  the  defendant  enter 
his  appearance  herein  on  or  before  the  next  rule-day 
occurring  fortv  days  after  this  day:  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  mnctilo 
matrimonii  on  the  grounds  of  desertion  for  the  full  and 
uninterrupted  period  of  five  years. 

It  is  further  ordered  that  the  above  notice  be  published  In 
the  Washington  Law  Reporter  and  in  The  Evening  Star 
for  the  period  of  three  successive  weeks  before  said  rule-day. 

A.  B.  HAGNER,  Asso.  Justice. 
31    A  true  copy.    Test:  J.  R.  Young,  Clerk. 

fFiled  July  28, 1892^  J^R^Young,  Clerk.l 

~  m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  an  Equity  Court. 
William  H.  Reed,  jr., ) 

vs.  5  Equity.    No.  13,614.    Doc.  33. 

Nettie   Reed.        ) 

On  motion  of  Messrs.  Cook  and  Sutherland,  solicitors  for 
petitioner,  it  is  July  28th,  1892,  ordered,  that  the  defendant, 
NETTIE  REED,  appear  or  cause  her  appearance  to  be 
entered,  in  the  above  entitled  cause,  on  or  before  the  first 
rule  day  occurring  forty  days  after  this  date,  otherwise  the 
case  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  of  divorce 
from  the  bonds  of  matrimony  with  the  defendant  on  the 
ground  of  cruelty,  and  matters  set  forth  in  the  petition  of 
tlie  petitioner. 

And  this  order  to  be  published  in  the  Washington  Post  as 
well  as  the  Washington  Law  Reporter.  ^ 

A.  B.  HAGNER,  Associate  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk, 

31  By  M-  A.  Clancy,  Asst.  Clerk. 

( Filed  July  28, 1892.    J.  R.  Young,  Clerk.l 
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Acts  and  Joint  Resolutions  of  the  62d 

Con^rress,  relatingr    to  District    of 

Ck>lunibia    matterSj    continued 

from  No.  33  of  Vol.  XX 

of  The  Law  Reporter. 

Joint  resolution  extending  the  time  in  which 
certain  street  railroads  compelled  b;|^  act  of 
Congress,  approved  August  sixth,  eighteen 
hunored  and  ninety,  to  change  their  motive 
power  from  horse  power  to  mechanical 
power,  for  one  year. 
Resolved  by  the  Senate  arid  House  of  Rep- 
resentatives o/  the  United  States  of  America  %n 
Congress  assembled^  That  the  time  within  which 
the  street  railroad  companies  availing  them- 
selves of  the  privileges  granted  by  the  act 
making  appropriations  to  provide  for  the  gov- 
ernment of  the  District  of  Columbia,  and  ap- 
proved August  sixth,  eighteen  hundred  and 
ninety,  so  far  as  it  extends  to  the  Metropolitan 
Railroad,  is  hereby  extended  for  one  year  from 
the  date  of  the  passage  of  this  act:  Provided^ 
That  so  fast  as  the  cars  now  building  are 
equipped  with,  storage  batteries  they  shall  be 
placed  on  the  road:  And  provided  further, 
That  pending  the  change  the  present  equip- 
ment of  the  road  shall  be  put,  kept  and  main- 
tained in  good  condition  f  and  any  failure  to 
comply  witn  any  of  the  foregoing  requirements 
as  to  equipment  shall  render  the  said  Metropol- 
itan Railway  Company  liable  to  a  fine  of  not 
exceeding  twenty-nve  dollars  for  each  day  so 
in  defoult,  to  be  recovered  by  the  Commission- 
ers of  the  District  of  Columbia,  as  other  fines 
are  recovered  in  the  District  of  Columbia. 

*'Seg.  2.  Congress  reserves  the  right  to  alter, 
amend  or  repeal  this  act.'' 
Approved,  July  22,  1892. 

Crime  in  Iceland. 

The  American  Law  Review  says :  '*One  of  the 
editors  of  the  American  Law  Review  spent  his 
summer  vacation  in  Iceland,  aftd  crossed  the 
island  twice  on  horseback  and  then  sailed 
around  it.    He  spent  over  a  month  in  the  in- 


terior of  the  country,  sleeping  every  night  in 
some  farm-house.  He  had  a  good  opportunity 
to  observe  the  state  of  civilization  in  that&r-off 
and  most  interesting  country.  The  island  had 
about  seventy-three  thousand  inhabitants  at 
the  last  census,  and  there  is  no  reason  to  believe 
that  it  haA  shrunk  below  that  figure,  especially 
as  the  three  past  seasons  have  been  warm,  the 
same  as  in  America.  The  whole  military  force 
of  the  island  consists  of  two  policemen  in 
Reykjavik,  the  capital.  There  ave  but  two 
lawyers  in  the  island  not  holding  public  ofQces. 
One  is  what  we  would  call  the  state's  attorney, 
and  the  other  is  on  hand  to  defend  any  person 
who  may  be  put  on  trial  for  crime.  Both  are 
pensioned  by  the  government,  else  they  could 
not  live. ,  Last  summer  there  were  but  two  men 
undergoing  sentence  for  crime  in  Iceland,  and 
they  were  undergoing  a  term  of  imprisonment 
for  breaking  into  a  store-house  and  committing 
a  larceny  therein.  The  young  man  before 
spoken  of  that  has  murdered  his  sweetheart 
will  not  have  the  benefit  of  trial  by  jury,  for 
there  is  no  trial  jury  in  Iceland.  Nor  will  he 
be  tried  in  the  Vicinage,'  but  he  will  be  trans- 
ported to  Copenhagen  for  trial  ~  all  capital 
cases  being  tried  there.  He  will  thus  be  literally 
*  transported  beyond  seas'  for  trial,  which  was 
one  of  the  grievances  for  which  our  fathers 
went  to  war  with  Great  Britain  and  achieved 
their  independence.  Copenhagen  is  nine  days' 
steam  from  Reykjavik— in  other  words,  it  is 
twice  aa  tELV  from  Iceland  as  Scotland  is,  and 
about  as  far  as  New  York  is.  The  Icelanders 
are  the  most  honest,  generous,  hospitable  and 
peace-loving  people  on  the  face  of  the  whole 
earth,  and  such  a  people  well  may  be  thrown 
into  a  state  of  excitement  through  the  murder 
of  a  young  girl  by  her  lover." 

A  BABBiSTBB  oucc  askcd  Lord  Ellenborough 
in  the  midst  of  a  boring  harangue,  "Is  it  the 
pleasure  of  the  court  that  I  should  proceed 
with  my  statement?" 

The  learned  judge  replied:  "Pleasure  Mr. 

has  been  out  of  the  question  for  a  long  time, 

but  you  may  proceed. 

*^#i^* 

At  a  trial  of  a  criminal  case,  the  prisoner 
entered  a  plea  of  "not  guilty,"  when  one  of 
the  jurymen  at  once  stood  up.  The  judge  in- 
formed him  that  he  could  not  leave  until  this 
case  was  tried.  **  Tried!"  repeated  the  juror, 
in  astonishment.  "  Why,  he  confesses  that  he 
is  not  guilty." 


Law    Blanks  at  the  Law  Rei)orter. 
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Supreme  Court  of  the  District  of  Columbia. 
In  General  Tebm. 

THE  DISTRICT  OP  COLUMBIA. 

V. 

IGNATIUS  NAU. 

1.  The  object  of  the  Legislative  Assembly  of  the  District  of 

Ck>liunbia  in  enacting  the  statute  imposing  a  license  on 
trades,  business  and  professions,  practiced  or  carried  on 
in  the  District,  and  providing  for  the  enforcement  and 
collection  of  fines  and  penalties  for  carrying  on  business 
in  the  District  without  license,  approved  August  23. 1871, 
and  the  amendment  of  June  20, 1872,  was  to  collect  a 
revenue,  and  not  to  impose  a  penalty  for  selling  intoxi- 
cating liquors. 

2.  It  is  not  especially  directed  against  persons  who  engage 

in  the  traffic  in  intoxicating  liquors,  but  relates  to  the 
issuing  of  a  license  to  parties  in  the  District  who  may 
be  engaged  in  the  various  trades,  etc.,  and  is  in  no  sense 
a  penal  act. 

8.  The  information  which  does  not  charge  that  the  defend- 
ant fiuled  to  pay  his  license  tax  when  due,  or  before  he 
engaged  in  selling  liquors,  is  wholly  ineffective,  in  not 
charging  the  only  condition  upon  which  a  prosecution 
can  be  maintained  under  the  act. 

4.  Under  Section  4  of  the  Act  of  Congress,  approved  March 
8.  1891,  (26  Stat.,  849),  a  writ  of  error  is  the  appro- 
priate remedy  for  any  error  committed  by  the  Police 
Court. 

No.  1861.    District  Appeal  Docket.    Decided  May  16, 1692. 

The  Chief  Justxob  and  Justices  Cox  and  Jakes 

sitting. 

Mr.  Leon  Tobbinbr  for  the  petitioner. 

Chief  Justice  Bingham  delivered  the  opinion 
of  the  Court : 

This  case  comes  here  upon  a  writ  of  error  to 
the  Police  Court.  In  the  Police  Court  an  infor- 
mation was  filed  by  the  special  assistant  attor- 
ney for  the  District  of  Columbia,  charging  the 
defendant,  Ignatius  Nau,  on  the  23d  day  of 
April,  1891,  on  Brightwood  Avenue,  in  the  Dis- 
trict of  Columbia,  with  engaging  in  the  business 
of  keeping  a  place  where  distilled  and  fermented 
liquors,  wines  and  cordials  were  sold  in  less 
quantities  than  one  pint  at  a  time  to  the  same 
purchaser,  to  wit ;  a  tippling  house,  bar-room, 
sample  room,  without  having  obtained  a  license 
80  to  do ;  the  said  Ignatius  Nau  being  the  pro- 
prietor of  said  place  and  business  and  not 
being  licensed  to  keep  said  place  as  an  apothe- 
cary store,  contrary  to,  and  in  violation  of  an 
act  of  the  late  Legislative  Assembly  of  the 
District  of  Columbia,  entitled  "An  act  imposing 
a  license  on  trades,  business  and  professions, 
practiced  or  carried  on  in  the  District  of  Col- 
umbia," and  providing  for  the  enforcement  and 
collection  of  fines  and  penalties  for  carrying  on 
business  in  the  said  District  without  license, 
approved  August  23,  A.  D.  1871,  and  the  amend- 
ment to  the  said  act  approved  June  20,  A.  D. 
1872. 


It  appears  that  in  the  Police  Court  the  defend- 
ant filed  a  motion  to  quash  the  information  on 
the  ground  that  it  did  not  set  forth  any  distinct 
offense  forbidden  by  law.  This  motion  waa 
overruled,  and  thereupon  a  plea  of  not  guilty 
was  entered,  a  Jury  empannelled,  trial  had  and 
a  verdict  of  guilty  returned  by  the  jury. 
Thereupon  the  defendant  filed  a  motion  for  a 
new  trial  and  a  motion  in  arrest  of  judgment, 
which  motions  were  overruled,  and  a  bill  of  ex- 
ceptions taken  to  the  various  rulings  of  the 
court,  signed  by  the  judge  and  application 
made  for  a  writ  of  error  to  a  justice  of  this 
court,  which  was  allowed,  and  the  case  has  been 
sent  up  upon  the  record  certified  by  the  Police 
Court  Judge.  This  information  in  distinct 
terms  professes  to  charge  an  oJBfense  under  a 
certain  act  which  is  distinctly  set  forth  by  its 
title,  and  the  date  of  its  passage.  That  act  of 
the  Legislative  Assembly  is  in  part  as  follows: 
By  the  first  section  it  is  provided:  "That  no 
person  shall  be  engaged  in  any  trade,  business 
or  profession  hereinafter  mentioned  until  he 
shall  have  obtained  a  license  therefor,  as  here- 
inafter provided."  The  second  section  pro- 
vides: "Every  person  engaged  in  any  trade, 
occupation  or  profession,  for  which  a  license 
tax  is  imposed  by  the  laws  of  the  District  of 
Columbia,  shall,  at  the  time  for  procuring 
the  same,  make  application  to  the  register, 
and  shall  state  under  oath  or  afltonation  such 
facts  as  may  be  applicable  to  licenses  as  apothe- 
caries, commercial  agents,  bankers,  banks,  bar- 
rooms, sample-rooms,  and  tippling-houses;  bil- 
liard, bagatelle  and  Jenny  Lind  tables;  bowling 
alleys,  brokers,  dealers  in  merchandise;  distilled 
and  fermented  liquors,  wines  and  cordials; 
hacks,  carriages,  cabs,  omnibuses  and  street 
cars;  hotels,  fire  and  life  insurance  companies; 
livery  stables,  manufacturers,  peddlers,  resident 
or  otherwise."  The'  remainder  of  this  section 
provides  for  the  mode  of  applying  for  a  license 
and  the  issuing  of  the  same. 

Section  4  of  the  original  act  provides:  '*  That 
every  person  liable  for  license  tax,  who,  failing 
to  pay  the  same  within  thirty  days  after  the 
same  has  become  due  and  payable,  for  such 
neglect  shall,  in  addition  to  the  license  tax 
imposed,  pay  a  fine  or  penalty  of  not  less  than 
five  nor  more  than  fifty  dollars,  and  a  like  fine 
or  penalty  for  every  subsequent  offense." 

Section  6  provides  that,  '*  the  proprietors  of 
bar-rooms,  sample-rooms  and  tippling  houses 
shall  pay  one  hundred  dollars  annually.  Every 
place  except  an  apothecary  store,  where  dis- 
tilled or  fermented  liquors,  wines  or  cordials, 
are  sold,  in  less  quantities  than  one  pint  at  a  time 
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to  the  same  parchaser,  shall  be  regarded  as  a 
bar-room,  sample-room,  or  tippling  house." 

Seation  10  provides:  **  That  every  place  where 
distilled  or  fermented  liquors  are  sold  in  less 
quantities  than  one  pint,  to  be  drank  on  the 
premises,  shall,  unless  kept  by  apothecaries,  be 
known  as  a  bar-room,  sample-room,  or  tippling 
house,  as  the  case  may  be;  and  it  shall  be  the 
duty  of  the  proprietor  of  every  such  place  to 
present  with  his  application  for  license  the 
written  permission  of  a  majority  of  the  owners 
of  real  estate,"  etc. 

On  June  20,  1872,  section  4,  relating  to  the 
payment  of  a  license  tax  was  amended  so  as  to 
read  as  follows:  "That  every  person  liable  for 
license  tax,  who  may  fail  to  pay  the  same  before 
engaging  in  the  business  for  which  the  license 
may  be  required  shall,  in  addition  to  the 
license  tax  imposed,  pay  a  fine  or  penalty  of 
not  less  than  five  nor  more  than  fifty  dollars  for 
each  offense  to  be  imposed  and  collected  as 
provided  in  this  act.  Commercial  agents, 
managers  of  theatrical  performances,  exhibi- 
tions and  concerts  for  gain  (not  including  exhi- 
bitions and  concerts  given  by  or  for  the  benefit 
of  religious  or  charitable  institutions  or  socie- 
ties) beer  gardens,  circuses,  gift  enterprises  and 
race  courses,  one  half  to  the  use  of  the  informer. ' ' 

It  will  be  observed  that  the  information  has 
in  it  no  averment  of  a  failure  on  the  part  of 
the  defendant  to  comply  with  the  provisions  of 
Sec.  4,  as  originally  enacted,  or  as  amended  in 
1872.  There  is  no  charge  in  this  information 
that  the  defendant  failed  to  pay  the  license  tax 
within  thirty  days  after  the  same  had  become 
due  and  payable,  nor  is  there  any  charge  that 
the  defendant  being  liable  for  the  license  tax 
called  to  pay  the  same  before  engaging  in  the 
business  of  keeping  a  bar-room. 

It  is  claimed  on  the  part  of  counsel  for 
defendant  that  the  latter  clause  before  stated 
as  being  in  the  4ct  of  1872,  amending  the  fourth 
section  of  the  original  act,  providing  for  and 
enforcing  the  penalty,  and  also  providing  for 
the  collection  of  the  tax  fiirnishes  the  only 
ground  contained  in  the  act  for  a  prosecution 
for  non-compliance  with  its  provisions,  and 
that  the  charge  made  in  the  information  is  in 
relation  to  matters,  so  far  as  this  prosecution  is 
concerned,  entirely  inconsequential.  It  alleges 
that  the  party  was  engaged  in  the  keeping  of  a 
tippling  house,  in  proper  terms  enough  under 
the  act,  but  nowhere  is  it  alleged  that  there 
was  a  failure  to  pay  the  tax.  It  may  be  that 
notwithstanding  the  defendant  had  not  received 
his  license  he  may  have  paid  his  tax,  and  it  is 
the  failure  to  pay  the  tax  that  is  made  the  sub- 
ject of  prosecution  by  this  act. 


It  is  answered  by  counsel  for  the  District  that 
this  is  an  objection  that  cannot  be  made  after 
verdict,  and  it  is  ftirther  claimed  that  the  de- 
fect in  the  information  cannot  be  made  avail- 
able to  the  defendant  by  a  writ  of  error  taken 
under  the  Act  of  1891,  and  that  the  defendant 
should  have  selected  certiorari  as  the  remedy 
to  challenge  the  jurisdiction  of  the  Police  Court. 
It  is  evident  that  the  object  in  enacting  this 
statute  by  the  Legislative  Assembly  was  to 
collect  a  revenue,  and  not  to  enact  a  penal 
statute  for  selling  intoxicating  liquors,  nor  is  it 
especially  directed  toward  persons  who  engage 
in  the  traffic  in  intoxicating  liquors.  It  relates 
to  the  issuing  of  a  license  to  parties  in  the 
District  who  may  be  engaged  in  the  various 
trades,  occupations  and  professions,  and  is  in  no 
sense  a  penal  act.  If  a  party  fails  to  pay  hia 
license  tax  when  due,  or  engages  in  business 
without  paying  it,  he  may  be  compelled  to  pay 
not  only  the  tax  but  a  penalty.  The  informa 
tion  does  not  charge  that  the  defendant  failed 
to  pay  his  license  tax  when  due  or  before  he 
engaged  in  selling  liquors.  The  information 
must  be  regarded  then  as  wholly  ineffective,  in 
not  charging  the  only  condition  upon  which  a 
prosecution  may  be  predicated  under  this  act. 
The  Act  of  Congress  (26  Stat,  849)  especially  pro- 
vides for  taking  exceptions  to  the  rulings  of  the 
Police  Court  upon  questions  of  law  and  to  instruc 
tions  to  the  jury ;  for  the  taking  of  bills  of  excep- 
tions, and  for  the  allowance  of  a  writ  of  error  by 
a  justice  ofthis  court,  and  for  the  disposition  of 
the  same  in  this  court ;  and  provision  is  ftirther 
made  that  except  as  the  final  judgment  of  the 
Police  Court  shall  be  affected  by  this  pro- 
ceeding in  error,  the  judgment  of  the  Police 
Court  shall  be  final,  thereby  excluding  every 
other  remedy,  either  by  appeal  or  certiorari, 
for  any  error  committed  by  the  Police  Court. 
We  apprehend  that  there  can  be  no  doubt  that 
a  writ  of  error  is  the  appropriate  remedy,  as 
Congress  has  plenary  power  in  the  premises. 

The  judgment  of  the  Police  Court  is  reverted 
and  the  defendant  discharged. 


California  Oonstitution. 

The  Indian  Jurist^  of  Madras,  India,  June  30, 
1892,  says : 

There  are  some  curiositjes  in  the  constitution 
of  the  State  of  California.  It  directs  that  a 
Judge  shall  not  draw  his  salary  unless  he  makes 
an  affidavit  that  there  is  no  case  more  than 
ninety  days  old  on  his  file.  If  such  a  law  were 
passed  in  India  it  would  be  necessary  to  limit  the 
duration  of  speeches  of  counsel,  but  even  then 
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it  is  difficult  to  say  what  a  Judge  could  do  if  he 
had  cases  suoh  as  the  Eistna  suit  with  270  wit- 
nessess,  which  we  mentioned  last  November,  or 
the  Pittapur  suit,  for  which  we  hear  Mr.  Ross 
has  set  apart  two  clear  months  in  the  Eajah- 
mundry  Court.  Imagination  fails  to  portray 
the  results  of  applying  this  rule  to  the  High 
Oourt  and  forbidding  Sir  Arthur  Collins  to 
draw  his  rupees  6,000  until  the  file  was  reduced 
to  three  months'  pendency. 

Another  gem  of  the  California  constitution 
is  the  following  sentence.  "  Asiatic  coolieism 
is  a  form  of  human  slavery,  and  is  forever  pro- 
hibited in  this  State,  and  all  contracts  for  coolie 
labor  shall  be  void."  Coolieism  is  a  good  word. 
We  had  not  before  met  with  it.  The  following 
sentence  deals  with  what  we  call  defamation. 
''In  all  criminal  prosecutions  for  libels,  the 
truth  may  be  given  in  evidence  to  the  jury ; 
and  if  it  shall  appear  to  the  Jury  that  the  mat- 
ter charged  as  libellous  is  true,  and  was  pub- 
lished with  good  motives,  and  for  Justifiable 
ends,  the  party  shall  be  acquitted;  and  the 
jury  shall  have  the  right  to  determine  the  law 
and  the  feet."  This  is  very  refreshing.  The 
layman  who  drafted  that  sentence  knew  what 
be  wanted,  and  was  not  going  to  be  kept  out  of 
it  by  any  lawyers. 


Circuit  Court  of  Appeals,  Fifth  Circuit. 

SOUTHWBSTEBN  TELEGRAPH  &  TELEPHONE  CO. 
V. 

Robinson. 

Telephone  Companibb  —  Negligence  —  Suspended  Wire- 
Electrical  Storm.— A  telephone  company  which  for 
several  weeks  permits  its  wire  to  remain  suspended 
across  a  public  highway,  a  few  feet  from  the  ground,  is 
liable  to  a  traveler  who  comes  in  contact  therewith 
during  an  electrical  storm,  and  is  injured  by  a  discharge 
of  electricity  which  has  been  attracted  ft-om  the  atmos- 
phere, since  the  electricity  would  have  been  harmless 
except  for  the  wire. 

Decided  May  80,  1892. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas. 

At  Law.  Action  by  J.  B.  Robinson  against 
the  Southwestern  Telegraph  &  Telephone  Com- 
pany for  personal  injuries.  Verdict  and  judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Statement  by  Beuoe,  District  Judge. 

Plaintiff  in  error  was  sued  by  defendant  in 
error  in  the  district  court  of  Cook  County,  Tex., 
for  damages  in  the  sum  of  $12,000.  He  states 
his  cause  of  action  as  follows  : 

**  Your  petitioner,  J.  B.  Robinson,  a  resident 
of   Cooke  County,  Tex.,  complaining  of  the 


Southwestern  Telegraph  &  Telephone  Com- 
pany, a  private  corporation  incorporated  under 
the  laws  of  the  State  of  New  York,  but  doing 
business  in  the  State  of  Texas,  and  having  a  le- 
gal office  in  Gains ville,  Tex.,  respectfully  rep- 
resents that  on  or  about  the  29th  day  of  October, 
A.  D.  1889,  the  defendant  owned  and  operated 
a  telephone  line  between  the  cities  of  G^nsville 
and  Dallas,  Tex.,  and  intermediate  points,  the 
connection  between  said  cities  being  made  by  a 
single  wire  suspended  by  means  of  poles  in  the 
manner  of  telegraph  wires,  usually  about  thirty 
feet  fVom  the  ground ;  that  its  said  telephone 
line  or  wire  crossed  the  public  highway,  be- 
tween Dallas  and  McKinney,  known  as  the 
*  Dallas  and  McKinney  road,'  about  five  mUes 
south  of  Piano,  in  Dallas  County  ;  that  at  said 
points  and  over  said  road  on  the  aforesaid  date, 
and  for  several  weeks  prior  thereto,  the  defend- 
ant negligently  suffered  and  permitted  its 
aforesaid  wires  to  be  and  remain  suspended 
over  said  road  within  a  few  feet  of  the  ground, 
and  within  such  proximity  thereto  that  trav- 
elers on  the  said  road  unavoidably  and  necessar- 
ily came  in  contact  therewith ;  that  the  said 
wire  so  suspended  over  said  road,  which  was  a 
public  highway  between  two  large  cities,  and 
daily  travelled  by  many  people  in  vehicles 
and  on  horseback,  all  of  which  was  known  to 
the  defendant,  was  a  dangerous  and  unlawful 
obstruction  of  said  road,  and  a  public  nuisance, 
and  that  the  defendant  on  the  aforesaid  date, 
and  long  prior  thereto,  knew  of  the  condition 
of  said  wire  at  said  point,  or  might  have  known 
it  by  the  exercise  of  reasonable  care,  but  never- 
theless negligently  permitted  it  to  remain  in 
the  condition  aforesaid,  that  the  said  wires  are 
the  best  known  conductors  of  electricity,  and 
are  the  only  vehicles  in  general  use  for  the 
transmission  of  electric  currents,  and  during 
electric  or  thunder  storms,  such  wires  ordinar- 
ily become  heavily  charged  with  electricity,  of 
power  sufficient  to  inflict  death  or  do  great 
injury  to  those  coming  in  contact  with  them, 
and  that  from  this  fact  arises  the  peculiar  dan- 
ger of  allowing  such  wires  to  remain  suspended 
BO  low  that  people  will  come  in  contact  with 
them,— all  of  which  was  on  the  aforesaid  date 
and  long  prior  thereto  well  known  to  the  de- 
fendant, or  might  have  been  known  to  it  by 
the  exercise  of  ordinary  care;  that  on  the 
afternoon  of  the  aforesaid  date,  as  plaintiff  was 
travelling  on  horseback  on  the  said  Dallas  and 
McKinney  highway  during  the  prevalence  of  a 
heavy  thunder  storm,  such,  however,  as  is 
usual  in  that  section  at  that  season  of  the  year, 
he  came  in  contact  with  the  defendant's  said 
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wire  at  the  point  aforesaid,  in  consequence  of 
its  being  suspended  so  near  the  ground;  that  it 
was  a  dark,  stormy  evening,  and  that  the  wire 
was  invisible  to  plaintiff,  and  plaintiff  came  in 
contact  with  it  through  no  &ult  or  negligence 
on  his  part,  but  through  the  gross  negligence 
and  carelessness  of  the  defendant,  as  aforesaid, 
in  leaving  said  wire,  suspended  over  a  public 
highway  within  a  few  feet  of  the  ground;  that 
at  the  time  said  wire  was  heavily  charged  with 
electricity  generated  by  the  storm  then  pre- 
vailing, aa  aforesaid,  and  on  coming  in  contact 
with  it,  plaintiff  received  a  ftiU  charge  of  the 
fluid,  which  knocked  him  from  his  horse  and 
completely  paralyzed  him  for  the  time  being, 
depriving  him  of  the  power  of  speech  and 
locomotion;  that  plaintiff  lay  in  the  road  where 
he  had  been  thrown,  in  the  rain  and  storm, 
until  picked  up  by  a  passerby,  and  carried  to  a 
neighboring  house,  and  there  plaintiff  was  con- 
fined to  his  bed  for  more  than  five  weeks,  suffer- 
ing during  this  period  severe  bodily  pain  and 
mental  anguish.  Plaintiff  represents  that  he  is 
but  little  past  middle  age,  and  before  said 
injuries  was  of  a  vigorous  mind  and  robust 
constitution,  and  capable  of  great  endurance, 
physical  and  mental  activity,  but  that*  in  con- 
sequence of  said  injuries,  his  health  and  mental 
faculties  have  been  permanently  and  seriously 
impaired,  and  his  capacity  to  pursue  his  usual 
avocation  practically  destroyed,  to  his  actual 
damages  ten  thousand  dollars.  Plaintiff  far- 
ther represents  that,  on  account  of  said  injuries, 
he  has  been  put  to  great  expense  for  medical 
attention,  and  that  his  condition  is  such  as 
to  require,  for  the  future,  constant  medical 
treatment  and  the  care  of  his  family,  who  are 
thus  withdrawn  from  their  customary  duties,  to 
his  actual  damages  two  thousand  dollars.  Where- 
fore plaintiff  sues,  and  prays  that  the  defend- 
ant be  cited  to  answer  herein,  and  that  on  final 
hearing  he  have  Judgment  for  his  said  damages, 
costs,  and  for  fhrther  general  and  special  re- 
lief." 

The  case  was  removed  into  the  Circuit  Court 
of  the  United  States  for  the  northern  district  of 
Texas,  and  the  defendant  answered  as  follows: 

•*  Now  comes  defendant,  and  for  answer  by 
way  of  demurrer  to  plaintiff's  cause  of  action 
says,  firsth  that  the  plaintiff  ought  not  to  have 
and  maintain  this  cause,  for  that  his  original 
petition  does  not  state  facts  suflQcient  to  consti- 
tute a  cognizable  and  enforceable  demand  be- 
fore the  law.  Of  this  he  prays  the  judgment  of 
the  court  And  for  further  answer,  if  such  be 
necessary,  defendant  says  it  denies  each  and 
singular  the  allegations  in  the  plaintiff's  pe- 


tition contained,  and  says  it  is  not  guilty  of  the 
wrongs,  injuries,  and  negligent  conduct  charged; 
and  of  this  it  puts  itself  upon  the  country. 
And,  answering  further,  it  says  if  plaintiff  was 
injured  in  any  manner,  it  was  the  result  of  his 
negligence, — that  he  failed  to  exercise  that 
reasonable  degree  of  care,  in  traveling  at  the 
dangerous  time  in  which  he  alleges  he  was 
traveling,  and  in  avoiding  contact  with  defend- 
ant's line  during  a  thunder  storm,  that  a 
reasonably  prudent  man  ought  to  have  exer- 
cised under  like  circumstances.  Wherefore 
defendant  says  plaintiff  ought  not  to  recover, 
and  of  this  it  puts  itself  upon  the  country." 

The  case  was  heard,  and  the  demurrer  was 
overruled,  to  which  ruling  the  defendant  ex- 
cepted, and  the  trial  before  court  and  Jury 
resulted  in  a  verdict  for  plaintiff  in  the  sum  of 
|2,500,  for  which  amount,  with  interest  and 
costs,  judgment  was  afterwards  rendered. 
Motion  for  new  trial  was  filed,  heard,  and  over- 
ruled by  the  court.  The  assignment  of  error 
is  that  in  the  record  of  the  proceedings  of  the 
above  cause  in  the  trial  court  there  is  manifest 
error,  in  this  to  wit: 

"The  court  erred  in  overruling  the  general 
demurrer  of  the  said  Southwestern  Telegraph 
&  Telephone  Company  to  the  original  petition 
and  cause  of  action  of  the  said  J.  B.  Robinson, 
as  will  appear  from  an  insx>ection  of  the  said 
petition,  demurrer,  and  judgment  of  the  court 
thereon." 

Mr.  Justice  Bruoe  after  stating  the  facts, 
delivered  the  opinion  of  the  Court. 

The  question  and  the  only  question  for  review 
here  is  whether  the  plaintiff  stated  a  cause  of 
action  in  his  petition,  and  if  the  demurrer  to 
the  cause  of  action,  as  stated  by  the  plaintiff  in 
the  court  below,  was  properly  overruled.  In 
Railroad  Co.  v.  Jones,  95  U.  S.,  439,  it  is  said 
negligence  is  the  failure  to  do  what  a  reasonable 
and  prudent  person  would  ordinarily  have 
done,  under  the  circumstances  of  the  situation 
or  doing  what  such  a  person,  under  the  existing 
circumstances,  would  not  have  done.  It  would 
seem  too  plain  to  require  argument  that  the 
allegations  of  the  petition  show  negligence  on 
the  part  of  the  telephone  company.  Under 
the  facts  and  circumstances  stated  the  wire  was 
an  obstruction  upon  the  public  highway.  Trav- 
elers were  liable  to  collide  with  it,  and  inju- 
rious consequences  to  them  would  follow  as 
the  natural  and  probable  result  of  such  contact. 
Article  622  of  the  Revised  Civil  Statutes  of 
Texas  provides: 

"Corporations  created  for  the  purpose  of 
constructing  and  maintaining  magnetlo  tele- 
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graph  lines  are  authorized  to  set  their  poles, 
piers,  abutments,  wires  and  other  fixtures  along, 
upon,  and  across  any  of  the  public  roads, 
streets,  and  waters  of  the  State,  in  such  man* 
nef  as  not  to  incommode  the  public  in  the  use 
of  such  roads,  streets,  or  waters." 

The  duty  on  the  part  of  the  telephone  com- 
pany was  clear  to  prevent  its  wire  from  be- 
coming an  obstruction  on  the  highway.  Under 
the  circumstances  shown,  the  defendant  in 
error  might  have  been  hurt  by  coming  in  con- 
tact with  the  wire  of  the  telephone  company, 
and  injuries  to  the  defendant  in  error  might 
have  resulted,  independent  of  the  fact  that  the 
wire  at  the  time  was  loaded  with  a  charge  of 
electric  fluid  from  the  clouds  and  storm  then 
,  prevailing.  So  that  it  is  difficult  to  see  how 
this  verdict  could  be  disturbed  even  if  the  con- 
tention of  the  plaintiff  in  error  is  correct,  that 
the  electricity  with  which  the  wire  was  charged 
at  the  time  was  the  proximate  and  immediate 
cause  of  injury  to  the  defendant  in  error,  for 
which  the  telephone  company  cannot  be  held 
responsible.  Negligence  is  a  mixed  question 
of  law  and  fact,  and  is  a  question  for  the  Jury, 
under  proper  instructions  from  the  court.  It  is 
not  claimed  here  that  the  court  misdirected  the 
Jury  in  its  charge  on  the  law  of  the  case,  and 
the  verdict  is:  "We,  the  Jury,  find  for  the 
plaintiff  in  the  sum  of  twenty-five  hundred 
dollars."  The  Jury  found  negligence  on  the 
part  of  the  telephone  company,  resulting  in 
injuries  to  the  defendant  in  error,  and  for 
which  they  assess  his  damages  at  $2,600.  It 
is  not  shown  that  the  Jury  found  that  the  wire 
of  the  telephone  company  was  charged  with  elec- 
tricity at  the  time  the  defendant  in  error  came 
in  contact  with  it,  and  that  the  electric  fluid  was 
the  cause  of  the  injury  to  the  defendant  in 
error,  and  so  it  is  not  clear  that  there  was  any 
error  in  the  ruling  of  the  court,  even  upon  the 
theory  of  the  case  insisted  upon  by  the  plain- 
tiff in  error.  No  point  is  made  on  the  question 
of  contributory  negligence,  and  the  contention 
of  the  plaintiff  in  error  seems  to  be  that  the 
petition  states  the  cause  of  action  to  have  been 
the  injuries  which  resulted  from  the  fact  that 
the  wire  at  the  time  of  the  contact  with  it  by 
the  defendant  was  charged  with  electric  fluid, 
for  the  creation  and  existence  of  which  the 
telephone  company  was  in  no  sense  responsible. 
Persons,  however,  must  be  held  to  know  the 
ordinary  operation  of  the  forces  of  nature,  and 
to  use  proper  means  to  avert  danger.  If  the 
electric  fluid  with  whichthe  wire  of  the  telephone 
company  was  charged  at  the  time  was  an  ele- 
ment or  the  main  element  in  the  production  of 


the  injuries  to  the  defendant  in  error,  still  it  is 
clear  that  the  displaced  wire  fhmished  ttie 
means  of  the  communication  of  the  dangerous 
force  which  resulted  in  the  injury  to  the  de- 
fendant in  error.  Science  and  common  ex- 
perience show  that  wires  suspended  in  the 
atmosphere  attract  electricity  in  the  time  of 
storms,  and  when  so  suspended  and  insulated 
are  dangerous  to  persons  who  may  at  such 
times  be  brought  in  contact  with  them,  and 
the  petition  charges  that,  during  electric  or 
thunder  storms,  such  wires  ordinarily  become 
heavily  charged  with  electricity,  of  power  suf- 
ficient to  cause  death  or  great  injury  to  those 
coming  in  contact  with  them ;  and  whether  this 
is  so  or  not  is  a  question  of  fact.  To  say  that 
the  agency  of  the  telephone  wire  in  the  pro- 
duction of  the  injury  was  inferior  to  that  of  the 
electric  current,  which  was  the  main  cause,  is 
not  satisfactory.  It  is,  in  fact,  to  admit  that 
the  company's  displaced  wire  fhmished  the 
means  by  which  the  dangerous  force  was  com- 
municated to  and  injured  the  defendant  in 
error.  True,  it  was  a  new  force  of  power  which 
intervened,  with  the  production  of  which  the 
telephone  company  had  nothing  to  do,  but 
upon  this  point,  in  Insurance  Oo.  v.  Tweed,  7 
Wall.,  62,  the  court  say : 

"If  a  new  force  or  power  has  intervened,  of 
itself  sufficient  to  stand  as  the  cause  of  the  mis- 
fortune, the  other  must  be  considered  as  too 
remote." 

The  new  force  or  power  here  would  have  been 
harmless  but  for  the  displaced  wire  and  the 
fact  that  the  wire  took  on  a  new  force,  for  the 
creation  of  which  the  company  was  not  re- 
sponsible, yet  it  contributed  no  less  directly  to 
the  injury  on  that  account  In  Qleeson  v. 
RR.  Co.,  140  U.  S.,  435,  11  Sup.  Ot  Rep.,  869, 
the  court  held  that  a  landslide  in  a  railway  cut 
caused  by  an  ordinary  fall  of  rain  is  not  an  act 
of  God,  which  will  exempt  the  railway  company 
from  liability  to  passengers  for  injuries  caused 
thereby  while  being  carried  on  the  railway; 
and  on  page  441  (page  861,  11  Sup.  Ot.  Rep.)  of 
the  opinion  in  that  case  the  court,  quoting 
from  an  English  case,  say  "that  the  plaintiff 
was  entitled  to  a  verdict  on  the  ground  that,  if 
a  person  maintains  a  lamp  projecting  over  a 
highway  for  his  own  purposes,  it  is  his  duty  to 
maintain  it  so  as  not  to  be  dangerous  to  persons 
passing  by ;  and  if  it  causes  injuries,  owing  to 
a  want  of  repair,  it  is  no  answer  on  his  part 
that  he  had  employed  a  competent  man  to 
repau:  it,"  citing  1  Thomp.  Neg.,  346,  347.  No 
case  is  cited  like  the  one  at  bar,  but  the  prin- 
ciples upon  which  cases  of  this  character  have 
been  decided  sustain  the  verdict  in  this  case, 
and  the  Judgment  of  the  court  is  affirmed. 
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Supreme  Court  of  California. 
In  Bank. 

PEOPLE  V.  SMITH. 
Decided  February  23, 1892. 

Appeal  from  the   Supreme   Court   of  San 
Francisco  County. 

Mr.  Justice  Garoutte  delivered  the  opinion 
of  the  Court : 

This  is  an  action  by  the  people  on  the  relation 
of  R.  D.  Chandler  to  abate  a  nuisance. 

It  is  alleged  in  the  complaint  that  the  land 
upon  which  the  building  stands  is  part  of  a 
public  street  in  the  city  of  San  Francisco,  known 
as  Oregon  street;  that  defendant  placed  the 
structure  in  said  street  on  or  about  July  1, 
1886,  and  ever  since  has  unlawfully  kept  and 
maintained  the  same.  The  defendant  denied 
that  the  land  on  which  the  building  stands  ever 
became  a  public  street  by  dedication  or  other- 
wise ;  averred  that  he  was  the  owner  in  fee  of 
the  premises  described,  and  entitled  to  the  use 
and  enjoyment  of  the  same;  and  for  a  iVirther 
answer  alleged  that  for  more  than  seventeen 
years  immediately  prior  to  August  18,  1877,  he 
had  been  in  the  actual,  open,  peaceable  and 
exclusive  possession  of  the  property  ;  that  on 
said  last  named  day  the  city  and  county  of  San 
Francisco,  falsely  pretending  that  the  premises 
were  included  within  the  limits  of  the  public 
street  called  Oregon  street,  wrongfully  entered 
upon  the  premises  and  ousted  him  therefrom ; 
that  thereafter  he  commenced  an  action  against 
said  city  and  county  to  recover  the  possession 
of  the  premises ;  that  in  the  answer  filed  there- 
in the  defendant  claimed  that  the  premises  in 
controversy  had  been  dedicated  to  public  use 
as  a  street ;  that  on  May  14, 1880,  a  judgment 
was  entered  in  said  action  in  favor  of  the  plain 
tiff  herein,  and  against  the  city  and  county  for 
the  possession  of  the  land  ;  that  the  court  ad- 
judged therein  that  neither  the  State  of  Call 
fornia  nor  the  city  and  county  of  San  Francisco 
dedicated  the  premises  to  public  use ;  that  an 
appeal  was  taken  from  the  order  of  the  court 
refusing  to  grant  a  new  trial,  but  said  appeal 
was  dismissed  on  May  22,  1885,  and  the  judg- 
ment thereupon  became  final ;  that  on  June  14, 
1885,  this  defendant  was  placed  in  possession  of 
the  premises  by  the  sheriff,  and  has  ever  since 
remained  in  possession,  and  erected  a  valuable 
building  thereon.  For  fhrther  answer  the  de- 
fendant alleged  that  he  was  in  actual,  open, 
exclusive  and  notorious  possession  of  the  prem- 
ises, claiming  in  good  faith  to  own  the  same 
for  many  years  before  any  action  was  taken  by 


the  city  and  county  of  San  Francisco,  or  the 
State  of  California,  in  the  matter  of  laying  out, 
opening  or  dedicating  the  land  in  controversy 
as  a  public  street. 

At  the  trial,  among  other  matters,  the  defend- 
ant introduced  in  evidence  the  judgment-roll 
in  the  action  of  Smith  v.  The  City  and  County 
of  San  Francisco,  commenced  September  12, 
1877,  and  the  writ  of  restitution  under  which 
the  defendant  was  placed  in  possession,  as 
alleged  in  his  answer. 

As  one  of  its  findings  of  fact  the  court  found 
that  the  allegations  of  the  defendant's  answer, 
as  to  the  matters  therein  set  forth  with  refer- 
ence to  the  action  brought  by  Smith  (the  de- 
fendant here)  against  the  city  and  county  of 
San  Francisco,  were  true,  but  held  that  the 
people  of  the  State  were  not  a  party  to  said 
action,  and  that  consequently  the  judgment 
therein  rendered  was  no  bar  to  this  action,  and 
thereupon  ordered  judgment  for  plaintiff.  This 
identical  question  was  involved  in  the  recent 
case  of  the  People  v.  Holladay,  No.  13j<J76,  filed 
February  4,  1892,  and  there  decided  contrary  to 
the  views  held  by  the  trial  oourt  in  this  case. 
The  judgment  being  a  complete  bar  to  the 
cause  of  action,  it  becomes  unnecessary  to  ex- 
amine other  assignments  relied  upon. 

Upon  the  authority  of  People  v.  Holladay, 
supra,  tfie  judgment  and  order  are  reversed  and 
the  cause  remanded  with  directions  to  enter 
judgment  for  the  defendant 

Mr.  Justice  Harrison,  being  disqualified,  did 
not  participate  in  the  foregoing  opinion. 


Mutual  Bbneptt  Insurance.— Acts  1888, 
Ch.  429,  authorizing  the  incorporation  of  '*  fra- 
ternal beneficiary  organizations,"  provides  that 
"  any  corporation  duly  organized  aa  aforesaid 
which  does  not  employ  paid  agents"  in  solicit- 
ing business,  *^  and  which  conducts  its  business 
as  a  fraternal  society  on  the  lodge  system," 
may  pay  a  benefit  to  the  member  or  his  family: 
Held,  that  where  a  corporation,  organized 
under  such  act,  provided  for  the  payment  of  a 
benefit  to  members  at  the  end  of  a  year  out  of 
a  ftind  created  by  assessments  levied  for  that 
purpose,  but  employed  paid  agents  to  solicit 
business,  members  to  whom  such  benefit  certi- 
ficates had  been  issued  might  reflise  to  pay 
further  assessments  without  forfeiting  payments 
already  made,  and  were  entitled  to  have  the 
frind  so  accumulated  distributed  among  the 
certificate  holders. —Fogg  v.  Supreme  Lodge  of 
the  Order  of  the  Golden  Lion,  Mass.,  81  N.  B. 
Bep.,  289. 
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Sapreme  Court  of  Appeals  of  Virginia. 


ROBINSON  V.  COMMONWEALTH. 

1.  HoMicmB—Indictment.— The  caption,  though  no  part  of 

an  indictment,  is  a  part  of  the  record  on  appeal,  and 
may  be  looked  to,  in  ascertaining  whether  the  inferior 
court  has  jurisdiction.  It  is  therefore  immaterial  that 
an  indictment,  found  at  a  special  grand  jury  term, 
fails  to  show  on  its  face  that  it  was  found  by  a  special 
grand  jury,  when  that  fact  appears  in  the  caption. 

2.  Rboobd  on   AppBAii— Special  Grand  Jury.— Where  the 

record  does  not  affirmatively  show  that  an  order  of  the 
court  to  summon  a  grand  jury  was  made,  the  Supreme 
Ck>urt  will  presume  that  such  order  was  made. 

3.  Neobbstty  for  Vbnibb  Facias.— An  objection  that  the 

grand  jury  were  summoned  fVom  a  list  fhmished  by  the 
Judge  without  Avenirsfaciaa,  when  not  raised  until  after 
verdict,  is  waived. 

4.  Petit  Juby.— Since  Code,  Sec.  8978,  providing  that  a 

special  grand  jury  may,  at  any  time,  be  *'  summoned 
from  a  list  fhmished  by  the  judge,*'  is  silent  as  to 
whether  a  venire  faoku  shall  issue,  such  jury  may  be 
summoned  without  such  process. 
6.  Completion  from  By-Standbrs.— Under  Oode,  Sec.  4019, 
which  provides  that,  in  any  case  of  felony,  where  a 
sufficient  number  of  jurors  to  constitute  a  panel  of 
Bizteen,  free  from  exception,  cannot  be  had  from  those 
summoned  "  the  oourt  may  direct  another  venire  eaciae 
and  cause  to  be  summoned  from  the  by-standers  or  from  a 
list  to  be  ftimished  by  the  court,*'  so  many  persons  as  may 
be  necessary;  by-standers  may  be  sunynoned  to  complete 
the  panel  without  a  list  frirnished  by  the  court. 
Decided  March  17. 1892. 

Erbob  to  Corporation  Oourt  of  Lynchburg. 

Mr.  Justice  Lewis  delivered  the  opinion  of 
the  Court : 

The  prisoner  was  indicted  by  a  special  grand 
jury  at  the  September  term,  1891,  of  the  Cor- 
poration Court  of  Lynchburg,  for  the  murder  of 
Mollie  Davis. 

The  September  term,  as  the  record  shows,  is 
not  a  regular  grand  Jury  term  of  that  court. 
Accordingly,  on  his  arraignment,  the  prisoner 
moved  to  quash  the  indictment  on  three  grounds, 
viz:  (1)  That  the  indictment  ought  to  show 
on  its  face  that  it  was  found  by  a  special  grand 
jury;  (2)  that  it  ought  likewise  to  show  that 
the  grand  jury  had  been  summoned  in  pursu- 
ance of  an  order  of  the  court;  and  (3)  that 
this  order  ought  to  appear  aflQrmatively  by  the 
record  to  have  been  made. 

It  does  not,  in  fact,  appear  affirmatively  that 
such  crder  was  made,  nor  does  the  indictment 
show  on  its  face  that  it  was  found  by  a  special 
grand  jury.  It  is  therefore  insisted  that  the 
indictment  lacks  the  essential  requisite  of  ehow- 
ing  that  the  Corporation  Court  had  jurisdiction. 
But  this  position  is  untenable.  The  record,  as 
certified  to  this  court,  commences  as  follows : 
"Virginia.  Pleas  before  the  Honorable  J. 
Singleton  Diggs,  judge  of  the  Corporation 
Court  for  the  city  of  Lynchburg,  held  at  the 


court-house  thereof  on  Friday,  the  9th  day  of 
October,  1891.  Be  it  remembered  that  hereto- 
fore—to-wit,  at  a  Corporation  Court  for  the  said 
city,  at  the  court-house  thereof,  on  Monday, 
the  7th  day  of  September,  1891,  James  W. 
Watts,  foreman,  E.  S.  Hutter,  J.  L.  Beck,  W.  F. 
Matthews,  I.  F.  McKinney,  Marcus  Bull,  N.  N. 
Needham,  John  S.  Nickolas,  R.  H.  Qlass,  Jr., 
and  W.  A.  Heffeman  were  sworn  a  special 
grand  jury  of  inquest  in  and  for  the  body  of 
this  city,  and,  having  received  their  charge, 
retired,  and  after  some  time  returned  into  court, 
and  presented  an  indictment  against  William 
Robinson  for  murder,  a  *  true  bill,'  which  said 
indictment  is  in  the  following  words  and  figures, 
to-wit."  Then  follows  the  indictment,  which 
commences  as  follows :  "  State  of  Virginia.  In 
the  Corporation  Court  of  the  city  of  Lynch- 
burg, to-wit:  The  jurors  of  the  Commonwealth 
of  Virginia,  in  and  for  the  body  of  the  city  of 
Lynchburg,  and  now  attending  the  Corporation 
Court  for  the  said  city,  upon  their  oaths  pre- 
sent," etc. 

It  is  contended  for  the  prisoner  that  what 
precedes  the  indictment  in  the  transcript  is 
merely  the  caption  of  the  indictment,  and  that 
the  caption  is  no  part  of  the  indictment.  It  is 
true  that  the  caption  is  no  part  of  the  indict- 
ment, nor,  strictly  speaking,  is  there  any  such 
thing  as  a  caption  to  an  indictment  in  the 
court  in  which  it  was  found.  It  is  not  until  the 
indictment  is  transmitted  from  that  court  to  a 
higher  court  that  the  caption  appears.  *•  When 
the  indictment  is  returned  from  an  inferior 
court,  in  obedience  to  a  writ  of  cerHorari,"  says 
Chitty,  "  the  statement  of  the  previous  pro- 
ceedings sent  with  it  is  termed  the  'Schedule,' 
and  from^this  instrument  the  caption  is  ex- 
tracted. When  thus  taken  from  the  schedule, 
it  is  entered  upon  the  record,  and  prefixed  to 
the  indictment,  of  which,  however,  it  forms  no 
part,  but  is  only  the  preamble,  which  makes 
the  whole  more  ftill  and  explicit.  In  cases  of 
removal  by  certiorari,  its  principal  object  is  to 
show  that  the  inferior  court  had  jurisdiction, 
and  therefore  a  certainty  in  that  respect  'is 
particularly  requisite.'"  1  Chit.  Crim.  Law, 
327.  See  also  Starkie,  Crim.  PI.,  268 ;  Ex  parte 
Bain,  121  U.  S.,  1.  Hence  the  caption  is  a  part 
of  the  record,  though  no  part  of  the  indictment, 
and  may  be  looked  to  in  order  to  ascertain 
whether  the  inferior  court  had  jurisdiction. 
1  Bish.  Crim.  Proc,  3d  Ed.,  Sec.  661 ;  State  v. 
Brickell,  1  Hawks,  354.  There  is  no  warrant 
for  holding  that  in  a  case  like  the  present  the  in- 
dictment must  show  on  its  face  that  it  was 
found  by  a  special  grand  jury,  duly  summoned. 
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The  record— that  is,  the  caption— aa  we  have 
seen,  shows  in  this  case  that  the  indictment  was 
found  by  a  special  grand  jury,  and  that  is  suf- 
ficient. 

It  is  true  the  record  does  not  affirmatively 
show  that  an  order  to  summon  a  grand  Jury 
was  made,  but,  in  the  silence  of  the  record,  we 
must  presume  that  such  an  order  was  made. 
The  order  itself  is  not  a  necessary  part  of  the 
record  of  the  case,  since  the  commencement  of 
the  case  was  the  finding  of  the  indictment,  and 
that  was  necessarily  subsequent  to  the  making 
of  the  order.  The  motion  to  quash  was  there- 
fore rightly  overruled. 

The  next  point  arises  upon  the  prisoner's 
third  bill  of  exceptions,  from  which  it  appears 
that  the  grand  jury  was  summoned  by  the 
sergeant  from  a  list  fUmished  by  the  judge 
without  a  venire  facias.  The  objection,  how- 
ever, was  not  made  until  after  verdict,  and 
therefore  came  too  late,  as  the  court  below 
held.  Besides,  the  objection  is  without  merit, 
independently  of  this  consideration.  Section 
3978  of  the  code  provides  that  a  special  grand 
jury  may  be  ordered  at  any  time,  either  by  the 
court  in  term  time,  or  by  the  judge  in  vacation, 
nor  is  there  any  express  provision  that  the 
order  shall  be  entered  of  record,  though,  if 
made  by  the  court,  it  would,  according  to  the 
usual  practice,  be  entered  of  record.  But  there 
is  no  requirement  that  a  venire  shall  issue  to 
summon  a  special  grand  jury,  as  in  the  case  of 
a  regular  grand  jury.  As  to  the  former,  the 
provision  of  the  statute  simply  is  that  the  jurors 
shaU  be  *' summoned  from  a  list  ftimlshedby 
the  judge,"  and  the  courts  have  no  authority 
to  superadd  to  the  requirements  of  the  statute. 
Until  a  comparatively  recent  period,  in  Vir- 
ginia no  process  of  any  kind  was  required  for 
the  summoning  of  a  grand  jury,  (Curtis'  Oase, 
87  Va.,  689,)  and  had  it  been  the  intention  of 
the  Legislature  to  require  a  venire  to  issue  as 
well  for  a  special  grand  jury  as  for  a  regular 
one,  the  intention  would  no  doubt  have  been 
plainly  expressed. 

But  if  this  were  otherwise,  it  would  have 
been  simply  an  irregularity  to  summon  the 
grand  Jury,  as  was  done  in  the  present  case, 
which  would  have  been  cured  by  the  verdict, 
in  the  absence  of  any  evidence  that  the  prisoner 
had  been  prejudiced  by  the  irregularity.  Acts 
1887-1888,  p.  18 ;  Vawter's  Oase,  89  Va.,  246. 
Nor  is  there  an3rthing  in  Watson's  Oase,  87  Va,, 
608,  which  decides  that  a  venire  is  an  indispen- 
sable process  to  authorize  the  summoning  of  a 
special  grand  jury,  or  that  such  process  is  re- 
quired in  such  a  case. 


The  next  ground  of  objection  is  that  ad- 
ditional persons  were  summoned  in  order  to 
complete  the  panel  from  which  to  form  the 
petit  jury,  who  were  taken  from  the  by-standers 
without  a  list  fUrnished  by  the  court.  There 
was  no  error  in  this.  Oode,  Sec.  4019 ;  Waller 
V.  Commonwealth,  84  Va.,  492.  This  disposes 
of  all  the  assignments  of  error,  and  the  result 
is  that  the  judgment  of  the  lower  court,  sen- 
tencing the  prisoner  to  be  hanged,  must  be 
affirmed. 

Judgment  affirmed. 

Supreme  Court  of  Minnesota. 

STEEQ  V.  ST.  PAUL  CITY  RWY.  CO. 
Street    Cars— Opportunity    to    Alight— 

NEaUQENCE. 

The  serrantfl  of  a  street  car  company  who  control  the  move- 
ments of  its  cars  are  bonnd  to  use  due  care  in  startin^r 
the  same  so  as  to  allow  passengers  a  reasonable  oppoi^ 
tunity  to  get  safely  on  board,  regard  being  had  to  the 
circumstances  of  each  case. 

Decided  June  10, 1892. 

Mr.  Justice  Vanderburgh  delivered  the 
opinion  of  the  Court : 

This  action  is  for  damages  for  the  alleged 
negligent  management  of  a  street  car  by  reason 
of  which  plaintiff  claims  to  have  suffered  per- 
sonal injuries.  The  accident  occured  while  the 
plaintiff  was  in  the  act  of  getting  on,  or  Just 
afber  he  had  got  on  to  the  car,  and  before  he 
had  taken  his  seat,  and  he  claims  that  he  was 
thrown  off,  or  caused  to  slip  off  the  car,  by  a 
sudden  and  premature  movement  of  the  oar 
caused  by  the  carelessness  of  defendant's  ser- 
vants in  charge  of  it.  The  accident  occvrred  on 
the  Selby  avenue  cable  line  in  the  city  of  St. 
Paul,  and  on  the  "grip  car,"  with  which  was 
connected  a  passenger  coach  or  '*  trailer."  The 
giip  car  in  question  was  provided  with  a  step  or 
foot  board  running  lengthwise  of  the  car,  by 
means  of  which  passengers  could  reach  the 
platform  at  each  end  of  the  car  or  the  seats 
between.  On  this  occasion  the  plaintiff  attemp- 
ted to  reach  the  platform  upon  the  front  end  of 
the  car,  so  as  to  take  an  empty  seat  there.  The 
plaintiff's  hands  were  both  incumbered  with 
packages,  and  his  testimony  shows  that  as  soon 
as  he  stepped  upon  the  foot  board  the  car 
started,  and,  feeling  his  footing  insecure,  he 
hastily  laid  down  the  packages  on  the  platform, 
and  caught  hold  of  the  front  post  of  the  grip 
car,  when,  through  a  sudden  Jerk  of  the  car,  he 
lost  his  balance,  and  slipped  off,  and  was 
dragged  a  short  distance  along  the  side  of  the 
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car,  whereby  he  received  the  injuries  com- 
plained of.  The  plaintiff  testifies  that  he  did 
not  have  an  opportunity  to  reach  the  platform 
before  the  car  started,  and  he  was  unable  to 
save  himself  from  falling  off.  He  is  substan- 
tiated in  the  main  by  other  witnesses  ;  but  wit- 
nesses on  the  part  of  the  defendant,  who 
observed  the  accident,  testifjr  to  a  different 
state  of  facts,  and  their  evidence  is  in  sharp 
conflict  with  that  of  plaintiff,  and  tended  to 
prove  that  the  plaintiff  had  actually  reached 
the  platform,  and  after  the  car  was  in  motion, 
of  his  own  accord,  stepped  down  upon  the  foot 
board  to  arrange  his  tools,  and  while  so  doing 
slipped  and  fell  off.  The  question  whether  the 
car  was  started  up  before  the  plaintiff  had  time 
to  get  safely  on  board  the  car  was  then  one  for 
the  jury.  It  appears  that  the  conductor  and  the 
"gripman"  who  had  control  of  the  movements 
of  the  train  observed  the  plaintiff  before  and 
while  he  was  getting  on,  and  knew  the  circum- 
stances attending  his  attempt  to  board  the  car, 
and  the  fact  that  his  hands  were  full.  The 
question  whether  they  exercised  due  care  in 
starting  and  handling  the  cars  to  assure  his 
safety  was  one  for  the  jury.  This  disposes  of 
the  first  and  most  important  assignment  of 
error. 

The  counsel  for  defendant  asked  the  court  to 
charge  the  jury  that  passengers  riding  on  the 
platforms  or  steps  of  a  street  car  assume  the 
additional  risk  of  any  accident  therefrom. 
There  was  no  prejudicial  error  in  the  court's  re- 
fusal to  give  the  instruction  as  asked,  because  the 
court  had  already  clearly  charged  the  jury  on  the 
subject,  and  the  instruction  given  was  specially 
pertinent  to  the  evidence  presented  to  the  jury. 
The  instruction  also  asked,  that  the  sudden 
movement  or  **  jerk  "  of  a  street  car  in  starting 
was  not  negligence,  if  it  necessarily  resulted 
flrom  the  appliance  of  the  grip,  had  no  basis  in 
the  evidence,  as  there  was  no  evidence  tending 
to  show  that  it  was  necessary  or  usual,  and  de- 
fendants denied  that  it  in  fact  took  place  in 
this  instance. 

The  court  also  instructed  the  jury  that  "  the 
train  men  were  bound  to  allow  plaintiff  a 
reasonable  time  to  get  safely  upon  the  car,  and, 
the  plaintiff  having  packages  in  his  hands, 
they  were  bound  to  conduct  themselves  in  start- 
ing the  train  in  reference  to  that  fact.  These 
trains  are  not,  of  course,  ordinarily  expected  to 
make  long  stops.  But  if  anything  is  apparent 
in  the  condition  of  the  passenger,  so  that  he 
would  be  likely  to  be  thrown  or  injured  by  a 
motion  of  the  car,  then  proper  regard  for  his 
safety  might  require  a  train  to  be  held  in  posi- 


tion to  avoid  it.  Care  and  negligence,  in  any 
case,  depend  upon  the  circumstances  of  the 
particular  case.  The  care,  both  by  the  plain- 
tiff and  defendant,  must  depend  largely  upon 
the  circumstances."  There  was  no  error  in  the 
instruction  as  given.  The  defendant,  as  a  com- 
mon carrier,  was  legally  obliged  to  exercise 
extreme  diligence  and  care,  and  was  bonnd  to 
allow  the  plaintiff  a  reasonable  time  and  oppor- 
tunity to  get  safely  on  board,  and  it  was 
negligence  to  start  the  train  sooner.  The  &Lot 
that  his  movements  were  somewhat  incumbered 
by  packages  in  his  hands  might  reasonably 
require  more  delay  and  care  in  starting  the  train 
in  order  to  assure  his  safety,  as  in  the  case  of 
aged  or  infirm  persons.  2  Shear.  &  R.  Neg.,  Sec 
508.  No  further  questions  in  the  case  require 
to  be  noticed. 
Order  affirmed. 

•~4«^« 

Thbrb  is  a  story  told  in  the  YoutWa  Com- 
panion  of  a  former  prominent  judge  of  Massa- 
chusetts, now  living,  who  had  taken  a  train  in 
Boston  to  return  to  his  home  in  Quincy.  He 
discovered  after  he  had  started  that  the  train 
did  not  stop  at  his  station.  Accordingly,  as  the 
cars  were  approaching  Quincy  he  pulled  the 
bell  cord  and  the  train  came  to  a  stand.  The 
conductor  rushed  into  the  car. 

"  Who  pulled  that  rope?" 

"I  did,"  replied  the  judge. 

"What  for?" 

"  Because  I  wanted  to  get  off." 

The  conductor  thereupon  made  some  remarks 
to  the  judge  more  forcible  and  less  respectAil 
than  he  was  accustomed  to  hear.  Judge  B. 
thereupon  complained  to  the  president  of  the 
road,  who  told  him  he  would  inquire  into  the 
matter. 

When  next  they  met,  the  judge  asked  the 
president  if  he  had  reprimanded  the  conductor 
for  his  insolence. 

"I  spoke  to  him,"  he  replied. 

"  Well,  what  did  he  say  ?" 

"He  said  he  would  come  some  day  and  ad- 
journ your  court  I " 

The  judge  appreciated  the  man's  way  of  say- 
ing that  he  had  the  right  to  control  his  own 
train  and  did  not  pursue  the  matter  further.— £b. 


Can  a  person  own  the  air?  Apparently  yes— 
at  least  so  it  appears  from  a  very  curious  case 
which  recently  arose  in  England  on  the  maxim 
that  the  owner  of  land  owns  it  usque  ad  ccelum. 
The  facts  were  these :  A  owned  a  public  house 
in  fee,  and  B.  an  adjoining  timber  yard.  A 
loft,  which  formed  part  of  B>s   premises,  pro- 
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Jeoted  over  A's  land.  Both  the  properties  had 
belonged  formerly  to  X,  who,  in  1870,  leased 
the  timber  yard  to  B  for  twenty-one  years. 
In  1872  X  conveyed  the  pablic  honse  to  A,  no 
reference  being  made  to  the  overhanging  lofb, 
and,  shortly  afterwards,  conveyed  the  timber 
yard  to  Z,  who  conveyed  it^  in  1875,  to  B.  B 
began  to  heighten  the  lofb,  and  A  asked  an 
injunction  on  the  ground  that  it,  or  at  least  the 
column  of  air  over  it,  belonged  to  him.  To 
this  latter  proposition  the  court  assented,  and 
decided  that  A  was  the  owner  of  the  space 
above  the  loft,  and  enjoined  B  from  raising  it. 
The  name  of  this  remarkable  case  was  Laybum 
V.  Gridley,  L.  J.,  66  ;  S.  J.,  363 ;  L.  T.,  390.— Irw/i 
Law  Times, 


The  Circuit  Court  of  Appeals,  sitting  at  Phil- 
adelphia, has  lately  afiirmed  an  important  de- 
cision rendered  by  Judge  Wales,  of  the  United 
States  Circuit  Court,  in  the  case  of  Postal  Tele- 
graph Co.  V.  Delaware,  etc..  Telegraph  Co.,  in- 
volving the  right  of  a  telephone  company  to 
refiise  its  service  to  a  telegraph  company,  upon 
the  ground  that  the  first  mentioned  company 
occupied  the  position  of  a  licensee  and  was 
forbidden  by  the  terms  of  the  license  to  supply 
telephones  to  any  telegraph  company  to  be 
used  for  telephone  purposes.  The  lower  court 
awarded  a  mandamus  compelling  the  defendant 
company  to  place  a  telephone  in  the  office  of  the 
plaintiff  company.  Judge  Wales  took  the  ground 
that  the  defendtuit  company  was  a  common  car- 
rier which  had  offered  to  the  public  the  use  of  a 
telephonic  system  for  the  rapid  conveyance  of 
oral  messages  from  one  point  to  another ;  that 
one  of  the  most  important  duties  of  a  common 
carrier  is  that  it  shall  serve  all  persons  alikej 
impartially  and  without  unreasonable  discrimi- 
nation, and  that  the  perfonAance  of  this  duty 
could  not  be  avoided  by  a  special  contract  made 
between  the  respondent  or  its  licensor  and  one 
or  more  persons  for  the  exclusive  use  of  the 
system,  such  contract  being  void  as  against 
pttblic  policy,  and  that  a  patented  device  or  de- 
vices, when  employed  for  a  public  use  by  a 
common  carrier  in  the  prosecution  of  its  busi- 
ness, would  be  subjected  to  the  same  rules  and 
regulations  which  govern  unpatented  property 
under  the  same  circumstances. 

The  Court  of  Appeals,  in  affirming  the  case, 
also  holds  that  it  is  no  longer  open  to  question 
that  telephone  and  telegraph  companies  are 
subject  to  the  rules  governing  common  carriers 
and  others  engaged  in  public  employment. 
While  such  companies,  the  court  said,  are  not 
required  to  extend  th^r  facilities  beyond  such 


reasonable  limits  as  they  may  prescribe  for 
themselves,  they  cannot  discriminate  between 
individuals  of  classes  which  they  undertake  to 
serve.  If  the  respondent  had  confined  the  use 
of  its  telephonic  facilities  to  the  carriage  of  per- 
sonal messages  for  individuals,  excluding  those 
of  telegraph  companies  and  others  who  forward 
messages  for  hire,  the  relator  would  probably 
have  no  ground  for  complaint.  It  did  not, 
however,  so  limit  its  business,  but  carried  tele- 
graphic messages  as  well  as  others.— Central 
Law  Jovmal. 


No  HUBRY.— Judge  Wakefield,  of  Waco, 
Texas,  has  a  son  of  whom  the  Judge  is  very 
proud.  He  thinks  the  boy  has  a  Judicial  mind, 
and  will  grow  up  to  be  a  great  Jurist.  The  boy 
is,  however,  very  lazy.  A  few  days  ago  the 
Judge  said : 

**My  dear  boy,  why  don't  you  study  more 
industriously  ?  I  want  you  to  become  a  great 
Jurist.  You  have  not  touched  your  books 
to-day." 

"Pm  not  going  to  stddy  any  to-day,"  re- 
plied the  indolent  youth.  "  I  don't  see  that  it 
makes  much  difference,  pa,  whether  I  become 
a  famous  Jurist  a  few  days  sooner  or  later." — 
Texas  Siftings. 


Supreme  Court  of  California. 
Depabtment  One. 

DEHAIL  V.  MORPORD. 

Filed  Aagnst  2. 1892. 

Appeal  from  the  Superior  Court  of  Los 
Angeles  County- 
Mr.  Justice  ELA.BBIS0N  delivered  the  opinion 
of  the  Court; 

The  city  of  Los  Angeles  adopted  an  ordinance 
July  8,  1889,  for  the  widening  of  First  street 
from  the  west  side  of  Los  Angeles  street  to  the 
west  line  of  Alameda  street,  for  which  certain 
lands  were  to  be  taken,  and  the  costs,  damages 
and  expenses  thereof  to  be  paid  by  an  assess- 
ment upon  other  lands  to  be  benefited  thereby. 
Further  proceedings  were  had  under  the  ordi- 
nance, culminating  in  an  assessment  upon 
certain  lands  bordering  upon  the  improvement, 
which  was  placed  in  the  hands  of  the  defendant 
Morford,  as  street  superintendent  of  the  city, 
for  collection ;  and  the  defendant  having  ad- 
vertised for  sale,  and  being  about  to  sell  for  the 
purpose  of  satisfying  said  assessment  certain 
lots  of  land  belonging  to  the  plaintiffs,  this 
action  was  brought  to  restrain  him  from  making 
the  sale.    The  defendants  answered  the  com 
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plaint,  setting  out  the  proceedings  leading  up 
to  the  assessment,  and  the  proceedings  there- 
under ;  and  upon  the  motion  of  the  plaintiffs 
the  court  rendered  Judgment  in  their  favor 
upon  the  pleadings,  perpetually  enjoining  the 
defendants  from  making  said  sale.  From  this 
judgment  the  defendants  have  appealed. 

Section  2  of  the  act  of  March  6, 1889,  (Stat. 
of  1889,  p.  70),  under  which  the  proceedings  for 
widening  the  street  were  had,  declares : 
.  "Sec.  2.  Before  ordering  any  work  to  be 
done,  or  improvement  made,  which  is  author- 
ized by  Sec.  1  of  this  act,  the  city  council  shall 
pass  a  resolution  declaring  its  intention  to  do 
so,  describing  the  work  or  improvement,  and 
the  land  deemed  necessary  to  be  taken  therefor, 
and  specifying  the  exterior  boundaries  of  the 
district  of  lands  to  be  affected  or  benefited  by 
said  work  or  improvement,  and  to  be  assessed 
to  pay  the  damages,  costs  and  espenses  thereof." 

The  ordinance  adopted  by  the  city  of  Los 
Angeles  for  widening  said  street  provides  for 
an  assessment  to  pay  the  cost  of  the  improve- 
ment, in  the  following  language : 

"  Sec.  2.  That  the  exterior  boundaries  of  the 
district  of  land  to  be  benefited  by  said  improve- 
ment, and  to  be  assessed  to  pay  the  damages, 
costs  and  expenses  thereof  are  as  follows :  All 
lots  and  parcels  of  land  fronting  on  each  side 
of  First  street,  from  the  west  side  of  Los 
Angeles  street  to  the  west  line  of  Alameda 
street ;  also  all  of  the  property  of  the  railroads 
situated  upon  said  First  street  between  said 
points  shall  also  be  assessed  to  pay  said  costs, 
damages  and  expenses." 

This  is  not  a  compliance  with  the  provisions 
of  the  above  section  of  the  statute,  for  a  resolu- 
tion "specifying  the  exterior  boundaries"  of 
of  the  district  to  be  assessed  to  pay  the  cost  of 
the  improvement.  The  only  boundaries  of  the 
district  which  are  "  specified "  are  the  lines  of 
First  street  between  Los  Angeles  and  Almeda 
streets,  and  these  instead  of  being  the  "  exterior 
boundaries "  of  the  district  to  be  assessed,  are 
only  the  boundaries  of  a  tract  within  the  district 
which  is  exempted  from  assessment.  There 
is  nothing  in  the  description  of  the  dis- 
trict from  which  its  extent  in  either  di- 
rection from  First  street  can  be  ascer- 
tained, or  by  which  any  one  can  determine  the 
quantity  of  land  which  is  to  be  assessed. 

A  very  obvious  reason  for  this  requirement  of 
the  statute  is  that  each  owner  of  property  with- 
in the  district  may  be  informed  of  the  extent  of 
territory  which  is  to  bear  the  burden  of  the 
improvement,  and  thus  by  calculating  the  rela- 
tive burden  upon  himself  determine  whether 


the  burden  to  be  borne  by  himself  will  be  80 
disproportionate  to  the  benefit  of  the  improve- 
ment that  he  can  make  suitable  representations 
to  the  city  council  when  it  comes  to  act  apon 
the  ordinance  in  pursuance  of  its  resolution  of 
intention.  While  each  owner  of  property  may 
know  the  depth  and  area  of  his  own  lot  within 
the  district,  he  is  not  presumed  to  know  that  of 
the  other  lot  owners,  and  consequently  cannot 
know  the  relative  proportion  of  the  expense 
which  he  will  be  called  upon  to  bear,  and  can- 
not intelligently  make  any  objections  before 
the  council  "to  the  extent  of  the  district  of 
lands  to  be  affected  or  benefited  by  said  work 
or  improvement;"  which  by  Sec.  4  of  the  stat- 
ute he  is  authorized  to  make  and  have  con- 
sidered by  the  council.  Irrespective  of  Buch 
reason,  however,  it  is  a  suflScient  reason  that 
the  legislature  has  prescribed  this  as  a  require- 
ment to  be  observed  by  the  city  council,  and 
one  of  the  steps  to  be  taken  by  it  before  it  can 
have  any  jarisdiction  in  the  matter;  and  it 
is  a  frindamental  principle  in  proceedings  of 
this  character  that  every  requirement  of  the 
statnte  which  has  a  semblance  of  benefit  to  the 
owner  must  be  observed  in  order  to  give  to  the 
municipality  j  urisdiction  in  the  premises.  After 
the  jurisdiction  has  once  been  acqnired  subse- 
quent proceedings  can  be  attacked  for  only 
such  irregularities  as  affect  substantial  rights, 
but  for  the  purpose  of  acquiring  jurisdiction 
every  requirement  must  be  regarded  as  of  equal 
necessity. 

The  plaintiffs  did  not  waive  their  right  to 
object  to  this  want  of  jurisdiction  by  the  fiict 
that  they  appeared  before  the  city  council  and 
filed  objections  to  the  improvement,  and  after- 
wards protested  against  the  report  of  the  com- 
missioners. ICthe  city  council  failed  to  acquire 
jurisdiction  of  the  subject  matter  of  the  improve- 
ment, it  could  not  acquire  jurisdiction  by  the 
consent  of  the  plaintiffs,  much  less  by  the  fact 
that  they  objected  to  the  improvement  It  was 
said  in  Hewes  v.  Reis,  40  Cal.,  263:  "Thcyright 
to  appear  before  the  board  and  object  cannot 
certainly  excuse  the  performance  of  those  acts 
which  are  conditions  precedent  to  the  exercise 
of  the  power,  nor  does  this  right  of  remon- 
strance possess  the  least  semblance  of  a  remedy 
for  a  wrong  that  may  be  committed  notwith- 
standing the  protest;"  and  the  actual  appear- 
ance and  protesting  cannot  have  any  greater 
effect  for  the  purpose  of  conferring  jurisdiction 
than  the  unexercised  right  of  so  appearing  and 
protesting. 

The  judgment  is  affirmed.    Harrison,  J. 

We  concur,  De  Ha^bn,  J.,  Paterson,  J. 
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Supreme  Court  of  Ohio. 

STATE   OF   OmO,    BY   G.    FOX,    A   TAX- 
PAYER,   ETC.,    V.    RAINE,    AUDITOR, 
AND  RATTERMAN,  TREASURER. 
A  statate,  whatever  terms  it  may  employ,  the  only  effect  of 
which  is  to  increase  the  salary  attached  to  a  publio  office, 
contravenes  section  20  of  Article  II  of  the  oonstitntion  of 
this  State*  in  so  ^  as  it  may  affect  the  salary  of  an  in- 
cumbent of  the  office  during  the  term  he  was  serving 
when  the  statute  was  enacted. 

Decided  June  28, 1892. 

Error  to  the  Circuit  Court  of  Hamilton 
County. 

The  court  of  common  pleas  sustained  a  demur- 
rer to  the  petition ;  the  cause  was  then  appealed 
to  the  circuit  where  the  same  ruling  was  made, 
and  the  petition  dismissed.  Thereupon  the 
plaintiff  instituted  the  present  proceedings  to 
obtain  a  reversal  of  the  Judgment  of  the  circuit 
court. 

By  the  Court: 

This  action  was  brought  by  a  taxpayer  of 
Hamilton  County  to  test  the  constitutional 
operation  of  section  897a  of  the  Revised  Stat- 
utes, passed  March  8,  1888 ;  85  Ohio  Laws,  76. 
This  section  only  applies  to  Hamilton  County, 
and  is  in  the  following  terms : 

"  Section  897a.  In  counties  in  which,  by  the 
last  federal  census,  the  population  amounted  to 
two  hundred  and  fifty  thousand,  or  upwards, 
each  commissioner  sliall  be  allowed  for  expenses 
incurred  by  said  commissioner,  in  the  proper 
discharge  of  his  duties  within  said  county,  the 
sum  of  ($1,000)  one  thousand  dollars  per  annum. 
Said  sum  to  be  paid  out  of  the  county  treasury 
on  the  warrant  of  the  county  auditor. 

"  Section  2.  This  act  shall  take  effect  on  and 
after  its  passage.  Passed  March  8,  1888.  Vol- 
ume 86,  page  76." 

The  constitutionality  of  this  statute  is 
assailed  upon  the  ground  that  it  increases  the 
salary  of  the  county  commisioners  of  Hamilton 
County,  during  the  terms  for  which  they  had 
been  elected,  and  for  that  reason  contravenes 
section  20  of  article  2  of  the  constitution  of  1851, 
which  reads  as  follows : 

^*  Section  20.  The  Qeneral  Assembly,  in  cases 
not  provided  for  in  this  constitution,  shall  fix 
the  term  of  office  and  the  compensation  of  all 
officers  ;  but  no  change  therein  shall  affect  the 
salary  of  any  officer  during  his  existing  term, 
unless  the  office  be  abolished." 

This  section  of  the  constitution,  as  will  be 
observed,  denies  to  the  Qeneral  Assembly 
power  to  to  affect  the  "  salary  "  of  any  officer 
during  his  existing  term.  In  terms  the  statute 
in  oontroversey  allows  a  thousand  dollars  per 


annum  to  each  county  commissioner  for  ex- 
penses incurred  in  the  discharge  of  his  duties 
within  the  county,  the  word  salary  not  being 
used  at  all,  and  from  this  wording  of  the  statute 
it  is  contended  that  it  creates  no  increase  of 
salary  but  merely  allows  compensation  for 
expenses.  Constitutional  guarantees  would  af- 
ford but  slight  barriers  to  encroahments  by  any 
of  the  departments  of  the  government,  if  the 
forbidden  object,  could  be  accomplished  by 
simply  using  a  form  of  words  that  did  not  name 
it  in  express  terms.  If  the  effect  of  the  statute 
under  consideration  is  to  increase  the  salary  of 
those  county  commissioners  who  were  serving 
current  terms  of  office,  it  is  unconstitutional  to 
that  extent.  The  county  commissioners  of 
Hamilton  County  before  the  adoption  of  this 
statute  were  each  entitled  to  two  thousand  dol- 
lars per  annum  and  necessary  traveling  expenses 
when  traveling  outside  of  the  county  on  official 
business.  83  Ohio  Laws,  246.  This  was  the  fhll 
extent  of  the  compensation  allowed  them  by 
law,  and  whatever  personal  expenses  they 
should  incur  while  discharging  tneir  official 
duties  within  the  county  was  not  to  be  a  charge 
upon  the  public  treasury. 

The  act  in  question  neither  imposed  new 
duties  nor  created  additional  expenses.  It 
simply  allowed  each  coibmissioner  of  Hamilton 
County  to  draw  from  the  public  treasury  the 
sum  of  three  thousand  dollars,  whereas  before 
the  act  was  passed  his  compensation  was  limited 
to  two  thousand  dollars. 

The  one  thousand  dollars  allowed  by  the  sec- 
tion under  consideration,  as  well  as  the  two 
thousand  dollars  allowed  by  the  former  law,  is 
a  **  reward  paid  to  a  public  officer  for  the  per- 
formance of  his  official  duties,"  and  is  therefore 
"salary."  2  Bouvier,  606;  Cowdin  v.  Huff,  10 
Ind.,  85  ;  2  Abb.  Law  Die,  440. 

It  necesarily  follows  from  the  view  of  the 
statute  we  have  taken,  that  to  the  extent  that  it 
sought  to  affect  the  salaries  of  officers  during 
the  terms  which  they  were  serving,  when  it  was 
enacted,  it  is  unconstitutional  and  void. 

Judgment  reversed. 


THE  COURTS. 


Supreme  Conrt  of  the  District  of  Colnmbi^. 
IN  EaUITlV^New  Snits. 

August  4,  1892. 

14110.  Martha   T.  Botts  v.  Edwin  J.  Botts. 
For  divorce.    Com.  sols.,  Ralston  &  Siddons. 

Aueust  5. 

14111.  Catherine  G.  Lee  v.  Henry  G.  Lee.  For 
divorce.    Com.  sol.,  Edmund  Burke. 

August  6. 

14112.  Maurice  Goldberg  v.  Carrie  (joldberg. 
For  divorce.    Com.  sol.,  A.  Sillers. 

August  8. 

14113.  Thos.  Dodson  v.  Annie  Dodson.    For 
divorce.    Com.  sol.,  E.  M.  Hewlett. 

14114.  ^jina  Lynch  v.  E.  T.  Matthews  et  al. 
For  injunction.    Com.  sol.,  James  Hoban. 
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14116.  Maria  I.  Wildman  v.  Jos.  0.  Wildman. 
Pop  injunction.  Com.  sol.,  Richard  L.  Wal- 
lach. 

August  12. 

14116.  W.  B.  Pollard  v.  Mary  Pollard.  For 
divorce.    Com.  soL,  0.  Oarrington. 

August  13. 

14117.  Hamilton  I.  Rothrock  v.  Bessie  Roth- 
rock.    For  divorce.    Com.  sol.,  A.  A.  Lipscomb. 

August  18. 

14118.  D.  K.  Hackman  v.  Martha  Hackman. 
For  divorce.    Com.  sol.,  W.  P.  Williamson. 

14119.  Clara  R.  Gage  v.  Edwin  J.  Gage.  For 
divorce.    Com.  soL,  W.  A.  Johnston. 

14120.  J.  H.  Brooks  etal.  v.  Joseph  G.  Hester 
etaL  For  injunction.  Com.  sol.,  J.  J.  Dar- 
lington. 

14121.  Jno.  F.  Mountjoy  v.  Thos.  M.  Smith. 
To  enforce  mechanics'  lien  on  lot  C,  Sq.  286. 
Com.  sol.,  T.  M.  Fields. 

14122.  Louisa  Sothoron  et  al.  v.  J.  T.  Sherier 
et  al.    For  partition.    Com.  sol.,  E.  B.  Hay. 


AT    LAW— New  Suits. 

June  28,  1892. 
Frank  Hume  v.  The  District  of  Colum- 
bia.    Damages,  $10,000.     Plflfs.  attys.,  W.  A. 
Johnston  and  F.  T.  Browning. 

33094^  T.  E.  Young  v.  The  District  of  Col- 
umbia. Damages,  $15,000.  Plflfs.  attys.,  W.  A. 
Johnston  and  F.  T.  Browning. 

33096.  P.  Lattnerv.  The  District  of  Columbia. 
Damages,  $12,000.  Plflfs.  atty.,  W.  A.  Johntson 
and  F.  T.  Browning. 

33096.  C.  H.  Clark  v.  The  District  of  Columbia. 
Damages,  $8,000.  Plflfs.  attys.,  W.  A.  Johnston 
and  F.  T.  Browning. 

33097.  Rose  Ann  Lynn,  admx.,  v.  The  Dis- 
trict of  Columbia.  Damages,  $7,000.  Plflfs. 
attys.,  W.  A.  Johnston  and  F.  T.  Browning. 

33098.  Caroline  W.  Plugge  v.  The  District  of 
Columbia.  Damages,  $6,500.  Plflfs.  atty.,  W. 
A.  Johnston  and  F.  T.  Browning. 

33099.  C.  Christiani  v.  The  District  of  Colum- 
bia. Damages,  $6,000.  Plflfs.  attys.,  W.  A. 
Johnston  and  F.  T.  Browning. 

33100.  Jno.  Fegan  v.  The  District  of  Colum- 
bia, Damages,  $5,000.  Plflfs.  attys.,  W.  A. 
Johnston  and  F.  T.  Browning. 

June  29. 

33101.  Mary  L.  Faunce  v.  The  District  of 
Columbia  and  the  Treasurer  of  the  United 
States  of  America.  Certiorari.  Plflfs.  attys., 
Bimey  &  Birney. 

33102.  The  American  Security  and  Trust  Co. 
V.  The  District  of  Columbia.  Damages,  $5,000. 
Plflfs.  attys.,  W.  A.  Johnston  and  F.  H.  Mackey. 

33103.  B.  Light  V.  A.  Eiznar.  Account,  $195.25. 
Plflfs.  atty.,  R.  A.  Spencer. 

33104.  T.  E.  Wells  &  Co.  v.  S.  Lemon  Hoover. 
Account,  $844.33.    Plflfs.  atty.,  R.  H.  Spencer. 

June  30. 

33105.  P.  Moore  v.  The  District  of  Columbia. 
Damages,  $5,000.    Plflfs.  atty.,  A.  Hoehliug,  Jr. 

33106.  Pink  Bros.  &  Co.  v.  E.  T.  GiBbons. 
Judgment  of  Justice  Strider,  $53.24. 


33107.  Rodier  &  Co.  v.  The  District  of  Colum- 
bia. Damages,  $10,000.  Plflfs.  attys.,  Riddle  & 
Davis. 

33108.  PhiL  N.  Dwyer  v.  The  District  of  Col- 
umbia. Damages,  $2,000.  Plflfs.  atty.,  M.  J. 
Colbert. 

33109.  The  Arlington  Fire  Insurance  Co,  of 
the  District  of  Columbia  v.  Ara  M.  Daniels, 
admr.  of  Jos.  Daniels,  deceased.  Account 
of  rent,  $495.    Plflfs.  atty.,  C.  Carlisle. 

July  1. 

33110.  Thos.  Blagden  v.  The  District  of  Col- 
umbia,   Certiorari.    Plflfs.  attys..  Cole  &  Cola 

July  2. 

33111.  C.  F.  Willett  v.  W.  B.  PralL  Note, 
$148.07.    Plflfs.  attys.,  Phillips  &  McKenney. 

Julys. 

33112.  C.  B.  Cheshire  v.  S.  Wells.  Replevin. 
Plflfs.  attys.,  G.  K.  French  and  H.  P.  Okie. 

33113.  R.  A.  Phillips  v  L.  E.  Garrison.  Judg- 
ment of  Justice  Taylor,  $95.21. 

July  6. 

33114.  Julius  Lansburgh  v.  D.  P.  Syphax. 
Note,  $250.    Plflfs.  attys.,  Woodard  &  Lipscomb. 

33115.  Theresa  M.  Gill  v.  Thos.  B.  Stahl.  Re- 
plevin. Plflfs.  atty.,  T.  L.  Jeflfords;  Defts.  atty., 
W.  H.  Sholes. 

July  7. 

33116.  Jno.  Cullen,  admr.,  v.  The  B.  &  P.  RR. 
Co.  Damages,  $10,000.  Plflfs.  attys.,  Henkle 
&  Duhamel. 

33117.  John  O'Mera  v.  The  District  of  Colom- 
bia.    Certiorari.    Plflfs.  attys.,  Cole  &  Cole. 

33118.  Mary  H.  Brown  v.  Annie  Crawford. 
Appeal.    Defts.  atty.,  O.  B.  Hallam. 

33119.  Surviving  partner  of  G.  G.  Comwell  & 
Son  V.  Laura  A.  Whitney.  Account,  $104.45. 
Plflfs.  atty.,  E.  H.  Thomas. 

33120.  Standard  Oiled  Clothing  Co.  v.  B.  G. 
Wheeler.  Note,  $250.  Plflfs.  attys.,  H.  W. 
Gamett  and  D.  S.  Mackall. 

33121.  H.  W.  T.  Jenner  v.  Susan  Klieber. 

33122.  Gitthens,  Rezsaumer  &  Co.  v.  Carl 
Deutelin. 

33123.  R.  H.  Sorrell  v.  L.  C.  Handy.  Note, 
$271.25.    Plflfs.  atty.,  Jno.  B.  Lamer. 

July  9. 

33124.  Geo.  R.  Hill  &  Co.  v.  C.  J.  Lally. 
Account,  $250.15.    Plflfs,  atty.,  H.  O.  Claughton. 

July  11, 
33145.  Jas.  L.  Barbour  &  Son  v.  W.  E.  Swart. 
Account,  $564.04.     Plflfs.    attys.,  Sheppard   A 
Lavender. 

33126.  Katherine  Sheridan  v.  Frank  J.  BelL 
Damages,  $1,800.    Plflfs.  atty.,  E.  H.  Thomas. 

33127.  Frederic  P.  Dewey  v.  Cornelia  O. 
Truesdell.  Account,  $168.50.  Plflfe.  atty.,  Jno. 
Ridout. 

July  12. 

33128.  J.  Chambers  v.  W.  H.  Abbott  Account, 
$202.63.    Plflfs.  atty.,  Leon  Tobriner. 

July  13. 

33129.  The  Chester  Foundry  and  Machine 
Co.,  ex  rel.  J.  F.  Black,  assignee,  v.  The  National 
Press  Brick  Co.  Note,  $5,000.  Plflfs.  attys.,  H. 
O.  Claughton  and  Geo.  Mushback. 
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33180.  L.  C.  Vamixem  et  al.  v.  C.  A.  Eram. 
Notes.  $151.45.  Plffs.  attys.,  H.  W.  Qarnett  and 
D.  sTMaokaU. 

33131.  Worthington,  Smith  &  Co.  v.  D.  J. 
Qoldenbnrg.  Account,  $1,285.35.  Plffs.  attys., 
H.  W.  Garnett  and  D.  S.  MackaU. 


The  manufatcnre  of  Blanks  logically  belongs, 
and  mast  inevitably  remain  in  the  hands  of  a 
concern  composed  of  lawyers,  and  which  has 
the  enterprise  and  capital  to  equip  a  perfectly 
appointed  printing  office,  and  engage  the  best 
talent  to  manufacture  the  same.  Made  pri- 
marily for  lawyers.  For  other  people?— 
perhaps :  You  can  buy  them.  Office  503  E,  n.  w. 


te%al  Notices. 


Rule  of  Court. 

Bulb  20.  *  *  *  *  Hereafier  all  noHoes  which  relate  to 
proceedinge  in  the  Supreme  Ckmrt  of  the  Dietrict  of  OohtmbiOf 
the  pubUeiUion  of  which  is  required  hy  law  or  by  rules  of 
Cbttrt,  or  by  any  order  of  Oow%  shall  be  published  in  Thb 
Washinoton  Law  Repobtb&,  during  the  time  required  by 
laWf  in  addition  to  any  other  papers  which  may  be  specially 
ordered  or  which  may  be  selected  by  ttte  parties, 

PIR8X  IBiSHRXIOPI. 

This  is  to  GlTO  Notice 

That  the  subscriber  of  the  District  of  Oolumbia,  hath  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  RICHARD 
GUNDLACH,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havinff  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  August  next : 
they  may  otherwise  by  law  be  excluded  firom  all  oenefit  of 
the  said  estate. 

GiTen  under  my  hand  this  12th  day  of  August,  1892. 

EDWARD  EOLB, 
811  B  Bt.  n.  w.,  city. 
84    Xo.  6082.    Ad.  D.  18.    B.  W.  Lacy,  Proctor. 

This  is  to  Qiwe  Notice 

That  the  subscribers  of  the  District  of  Columbia,  have  ob- 
tained fh>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  WILLIAM  B. 
MOBE8,  late  of  the  District  of  Columbia,  deceased. 

All  persons  haTine  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  24th  day  of  June  next: 
they  may  otherwise  by  law  be  excluded  Arom  all  benefit  of 
the  said  estate. 
Given  under  our  hands  this  24th  day  of  June,  1892. 

WILLIAM  H.  MOSES. 

HARRY  C.  MOSES. 

ARTHUR  Ci  MOSES. 
84    E.  B.  Hay  and  Cole  A  Cole,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

This  19th  day  of  August.  1892. 

In  re  estate  of  MARY  ALICE  MAGRUDER  DOWNMAN, 
late  of  Georgetown,  D.  C.    No.  5146.    Ad.  D.  18. 

Application  having  been  made  for  the  pf-obate  of  a  paper- 
wriung  propounded  as  the  last  will  and  testament,  and  for 
letters  testamentary  On  the  estate  of  said  Mary  Alice  Magru- 
der  Downman,  deceased,  by  Cynthia  R.  Down  man: 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday.  Sept.  16th,  1892,  at  11  o'clock  a.  m.,  to  show 
cause,  if  any  exist,  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  and  Evening  Star  once  in  each  of  three  succes- 
sive weeks  before  said  day. 

By  the  Court.  CHARLES  P.  JAMES.  Justice. 

A  true  copy.    Teste.    L.  P.  WRIGHT,  Reg.  of  Wills,  D.  C. 
84   Gordon  A  Gordon,  Proctors  for  appUcant. 


£egal  Notices. 


Thii  is  to  eiTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  business,  letters 
of  administration  on  the  personal  estate  of  JOHN  T. 
C.  CLARK,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  July  next ; 
they  may  otherwise  by  law  be  excluded  firom  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  7th  day  of  July.  1892. 

GEO.  W.  WISE, 
84  2900  M  St.  n.  w. 


ThiB  l8  to  eiTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fh)m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
testamenta^  on  the  personal  estate  of  MARY  A.  GALT, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 


of, to  the  subscriber,  on  or  before  the  leth  day  of  August  next£ 
they  may  otherwise  by  law  be  exdnded  firom  all  benefit  i 


tot 


the  said  estate. 
Given  under  my  hand  this  19th  day  of  August.  1891. 

nHENRY  B.  DAVIS, 
84    H.  E.  Davis.  Proctor.  FendaU  Building. 


8HCOPID    IM8BRXIO]N. 


This  is  to  eire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  JAMES  THOMP- 
SON, late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  August,  1892. 

CHAPIN  BROWN, 


83    No.  6091.  Ad.  D.  18. 


828  i%  St.  n.  w» 
Washington,  D.  C. 


This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained fi-om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estote  of  HENRY  D.  BOTB- 
LER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  firom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  August,  1892. 
CHAPIN  BROWN, 
828  4>g  St.  n.  w.. 
33    No.  6112.    Ad.  D.  18.  Washington,  D.  C. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  13,  1892. 

In  the  case  of  Warren  I.  Collamer,  administrator  c.  t.  a.  of 
PHILIP  THOMAS,  deceased,  the  administrator  afore- 
said has.  with  the  approval  of  the  court,  appointed 
Friday,  the  16th  d»y  of  September,  A.  D.  1892,  at  11  o'clock 
a.  m.  for  making  payment  and  distribution  under  the 
court's  direction  and  control :  when  and  where  all  creditors 
and  persons  entitled  to  distrioutive  shares  (or  legacies)  or  a 
residue,  are  hereby  notified  to  attend  in  person  or  by  agent 
or  attorney  duly  authorized,  with  their  claims  against  the 
estate  properly  vouched :  otherwise  the  administrator  c.  t.  a. 
will  taVe  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  pre- 
vious to  the  said  day. 

Test*  L  P  WRIGHT 

Register  of  Wills  for  the  District  of  Oolumbia. 
88    No.18817.    Ad.D.14. 
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Cegal  Notices. 


This  ig  to  eire  Notice 

That  the  subscriber,  of  the  District  of  Ck>Iambia,  hath  ob- 
tained firom  the  Supreme  Court  of  the  District  of  CTolumbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  JULIA  LIES- 
MANN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havinsr  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  13th  day  of  August 
next :  they  mav  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  13th  day  of  August,  1892. 

CHARLES  LIESMANN. 
33    John  A.  Barthel,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business, 

August  nth,  1892. 

In  the  case  of  Joseph  Packard,  Jr.,  administrator  d.  b.  n. 
o.  t.  a.  of  WALTER  JONES,  deceased,  the  administrator 
aforesaid  has,  with  the  approval  ot  the  court,  appointed 
Friday,  the  9th  day  of  September,  A.  D.  1892,  at  12  o'clock 
m.  for  making  payment  and  distribution  under  the 
court's  direction  and  control;  when  and  where  all 
creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  la  residue,  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched;  otherwise  the 
administrator  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copv  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
33    No.  116.    Ad.  D.  8. 


This  is  to  Giro  Notice 

That  the  subscriber,  of  District  of  Columbia,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  ANNA  E.  WORM- 
LEY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  fVom  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  11th  day  of  August,  1892. 
W.  H.  A.  WORMLEY, 

Park  St.,  Mt.  Pleasant. 
83    No.  6118.    Ad.D.  18.    Wm.  H.  Dennis,  Proctor. 


XHIRD    IMSHRXIOM. 


Tliis  is  to  Giro  Xotice 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business, 
letters  testamentary  on  the  personal  estate  of  WILLIAM 
F.  8TIDHAM,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  5th  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  5th  day  of  August.  1892. 

A.  D.  STIDHAM, 
1011  T  St.  n.  w. 
32    No.  6115.    Ad.  D.  18.    M.  P.  Andrews,  Proctor. 

Tliis  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ftom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of 
ALCINDA  M.  ROBINSON,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  15th  day  of  February 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  August,  1892. 

G.  P.  ROBINSON, 
Atlantic  Bldg. 
82    No.  4824.    Doc.  17.    Ctordon  &  Gordon,  Proctors. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
August  5t^,  1892. 

In  the  case  of  Mary  Middleton.  administratrix  of  JOHN  H. 
MIDDLETON,  deceased,  the  administratrix  aforesaid  has. 
with  the  approval  of  the  court,  appointed  Friday,  the  16th 
day  of  September.  A.  D.  1892.  at  11  o'clock  a.  m.,  for  making 
payment  and  distribution  under  the  court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  administratrix  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  In  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
32    No.  4388.    Ad.  D.  16.    George  F.  Williams,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business, 
August  5, 1892. 

In  the  case  of  John  B.  Buckley,  administrator  of  the  estate 
of  PATRICK  CRONIN,  deceased,  the  administrator  afore- 
said has  with  the  approval  of  the  court,  appointed  Friday,  the 
2d  day  of  September  A.  D.  1892,  at  10  o'clock  a.  m.,  for  maWng 
payment  and  distribution  under  the  court's  direction  and 
control;  when  and  where  all  icreditors  and  persons  entitled 
to  distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  said  administrator  will  take  the  bene- 
fit of  the  law  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
82    No.  4261.    Ad.  D.  16.    Neal  T.  Murray,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Edward  T.  Mathews  et  al.,' Trustees, ) 
vs.  jl 

Rachel  B.  Mathews  et  al.         3 

Edward  T.  Mathews  and  John  Ridout,  trustees,  havinr 
reported  a  sale  of  the  west  twenty  four  (24)  feet  two  (2) 
inches  front  on  E  street  by  depth  of  forty  five  (45)  feet  of 
original  lot  three  (3)  in  square  numbered  four  hundred  and 
eighty  eight  (488)  in  the  city  of  Washington,  District  of 
Columbia,  to  Samuel  K.  Behrend,  for  $900.00  cash:  It  is 
this  9th  day  of  August,  1892,  ordered,  that  said  sale  will  be 
finally  ratified  and  confirmed  on  the  9th  day  of  September, 
1892,  unless  cause  to  the  contrary  be  shown  oefore  said  day. 

Provided  a  copy  of  this  order  be  inserted  in  each  of  the 
three  successive  issues  of  the  Washington  Law  Reporter 
published  next  after  the  date  of  this  order. 

E.  P.  BINGHAM,  C.  J. 

A  true  copy.    Test :  J.  R.  Young,  Clerk, 

32  By  L.  P.  Williams.  Asst.  Clerk. 

[Filed  August  9. 1892.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  11th  day  of  August,  1892. 


Charles  Gambrall 

vs. 

Michael  Leonard  and  others. 


Ino.  18,' 


768.    Equity  Doc.  38. 


On  motion  of  the  plaintiff,  by  Messrs.  Callaghan  Sb 
Taylor,  his  solicitors,  it  is  ordered  that  the  defendants, 
MICHAEL  LEONARD,  ANN  LEONARD,  his  wife,  and 
the  Unknown  Heirs  of  RICHARD  FRENCH,  cause  their 
appearance  to  be  entered  herein  on  or  before  the  first  rule- 
day  occurring  forty  days  after  this  day:  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  deftiult. 

The  object  of  this  suit  is  to  enforce  plaintiff's  claim  for 
tl,600  against  lots  69  and  70  in  French's  subdivision  of  lots 
m  square  28  in  Washington,  D.  C,  for  board,  care,  mainten- 
ance of  their  ancestor  a  certain  Richard  French. 

Provided,  this  order  shall  be  published  once  a  week  for 
three  weeks  in  the  Washington  Post  and  in  the  Washington 
Law  Reporter. 

By  the  Court.  CHARLES  P.  JAMES,  Justice.  Ac 

82    True  copy.    Test:  J.  R.  Young,  Olerk. 
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SEPTEMBER  1, 1892 


Acts  and  Joint  Resolutions  of  the  52d 

Ck>nfirres8,  relatincr    to  District    of 

Ck>lunibia    matters^    continued 

from  No.  34  of  Vol  XX, 


An  act  to  provide  for  semi-annual  statements 
by  formgn  colorations  doing  business  in 
the  District  of  Columbia. 

Be  it  enacted  by  the  Senate  and  House  of 
Representativea  of  the  United  States  of  Amer- 
ica in  Congress  assemhled.  That  any  insur- 
ance company,  building  association  or  com- 
pany, banking  company,  savings  institution, 
or  oiher  companv  or  associaraon  advertis- 
ing for  or  receiving  premiums,  deposits,  or 
dues  for  membership,  incorporatcN^  under 
the  laws  of  any  other  State,  Terralry,  or 
foreign  government,  and  transacting  business 
within  the  District  of  Columbia,  shalTpublish  in 
at  least  two  daily  papers  printed  in  the  District 
of  Columbia  semi-annually,  during  the  months 
of  March  and  September  of  each  vear,  a  fhll 
statement,  under  oath,  showing  their  capital 
stock  and  the  amount  paid  in  on  account  of  the 
same,  assets,  liabilities,  debts,  deposits,  divi- 
dends and  dues,  as  well  their  current  expenses 
during  six  months  ending  January  and  July 
preceding. 

Sec.  2.  That  any  such  company,  association, 
or  institution  failing  to  publish  statements  as 
required  bv  the  first  section  of  this  act  shall 
forfeit  its  right  to  do  business  in  said  District, 
and  thereupon  it  shall  be  the  duty  of  said  Com* 
missioners  to  revoke  its  license  or  permit  to  do 
business  in  said  District:  Provided^  That  fra- 
ternal beneficiary  associations  or  societies  doing 
business  on  the  lodge  plan  and  paying  death 
benefits  be  exempted  from  the  provisions  of 
this  act 

Approved,  July  29, 1892. 


An  attorney  cannot  recover  from  the  client  for 
services  rendered  on  the  procurement  of  another 
attorney  who  was  neither  employed  nor  recog- 
nized by  the  client  as  his  attorney.  Brown  v. 
Underbill,  (Ind.  App.)  30  N.  E.,  430. 


Supreme  Court  of  the  District  of  Columbia. 

In  Gbnebal  Term. 

■  • 

S.  SMITH  HOOVER  AND  LUTHER  B. 
SNYDER,  Plaintiflfs,  Appellants, 

V. 

HATHAWAY,  SOULE  &  HARRINGTON,  De- 
fendants (a  Corporation),  Appellees. 

1.  The  Act  of  the  General  Assembly  of  Maryland,  of  1796, 
relating  to  attachment  and  garnishment  [Kilty's  Laws, 
Md..  1796.  Oh.  LVI.]  is  now  in  force  in  the  District  of 
Columbia. 

3.  The  Act  of  Congress  of  1866  [14  Stat.,  p.  64;  B.  8.  D.  C,  Sec* 
782  et  aeq.]  regulates  merely  the  procedure  before  and 
after  the  i»uing  of  the  writ,  and  leayes  the  character  of 
the  demands  upon  which  the  writ  of  attachment  may 
issue,  as  it  was  under  the  existing  Maryland  law. 

3.  If  the  Act  of  Maryland  of  1795  requires  that  in  order  to 

justify  the  issuing  of  the  writ  of  attachment,  the  amount 
due  shall  be  directly  ascertained  by  the  contract,  or 
that  the  standard  upon  which  the  amount  may  be  com- 
puted shall  be  fixed  by  the  contract,  it  is  still  essential 
in  this  District. 

4.  In  the  present  case  the  contract  set  up  in  the  afBdavlts 

in  support  of  the  declaration  and  in  the  declaration 
itself,  is  simply  a  contract  to  sell  and  deliyer  by  a  certain 
day  certain  goods.  No  Standard  is  fixed  by  the  contract 
by  which  the  damages  sustained  for  a  breach  of  it  can 
be  ascertained. 
6.  Inasmuch  as  this  action  is  not  brought  to  recover  an 
ascertained  indebtedness  due  under  contract,  but  that 
the  cause  of  action  is  breach  of  contract  to  deliver  goods, 
and  no  standard  is  fixed  by  the  contract  by  which  the 
amount  of  damages  for  its  breach  could  be  ascertained 
by  computation,  the  writ  of  attachment  and  garnish- 
ment was  properly  quashed  by  the  court  in  Special 
Term,  and  its  order  is  aflOrmed. 

At  Law.    No.  81.160.    Decided  June  20, 188(1 

The  Chikp  Jubtiob  and  Justices  Haokbr,  Jambs  and 

Bradley  sitting: 

BmNEY  &  BntNBY,  attorneys  for  plaintifRi. 

Alexander  Porter  Morse,  attorney  for 
Havenner  &  Davis,  garnishees. 

Mr.  Justice  Bradley  delivered  the  opinion  of 
the  Court : 

This  case  is  here  upon  the  plaintiff's  appeal 
from  the  order  of  the  Circuit  Court  quashing 
a  writ  of  attachment  and  garnishment.  The 
action  was  brought  against  the  defendant,  a 
foreign  corporation.  Service  of  summons  was 
not  obtained  upon  it  in  any  way,  and  a  writ  of 
attachment  and  garnishment  was  issued  based 
upon  affidavits  filed  subsequent  to  the  filing 
of  the  declaration.  That  writ  of  attachment 
and  garnishment  was  served  upon  Havenner  & 
Davis,  co-partners,  doing  business  in  the  District 
of  Columbia.  A  motion  to  quash  the  writ  was 
filed  by  the  garnishees,  based  substantially  upon 
two  grounds,  though  nine  grounds  are  named. 
The  first  is,  *' Because  the  declaration  and  sup- 
porting affidavits  show  that  this  is  an  action 
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sounding  in  unliquidated  damages,  on  account 
of  alleged  breach  of  contract  by  defendant,  and 
not  an  action  upon  liquidated  demand."  The 
second  is,  "Because  it  is  not  alleged  that  any 
contract  was  executed  and  subscribed  by  and 
between  plaintiff  and  defendant,  and  because 
the  affidavits,  which  are  the  basis  of  the  writ, 
are  insufficient  in  law." 

It  is  necessary  to  read  the  declaration,  as  well 
as  the  affidavits  upon  which  the  writ  issued,  in 
order  get  at  the  substantial  points  involved  in 
thi^  motion.  The  declaration  alleges  "  That,  in 
July,  1890,  the  plaintiffs  were  about  to  enter 
upon  the  business  of  retail  dealers  in  boots  and 
shoes  at  Washington,  and  proposed  to  open  a 
store  or  place  of  business  on  September  1,  fol- 
lowing; that  defendant  was  a  manufacturer  of 
shoes,  and  by  its  officers  was  informed  of  plain- 
tiff's purposes,  and  well  knew  the  same.  And 
thereupon,  and  being  so  informed,  defendant 
undertook  and  agreed  to  and  with  the  plaintiflis 
that  it  would  manufacture  for  plaintiff  a  great 
quantity  of  boots  and  shoes,  to  wit,  one  thou- 
sand pair  of  various  sizes,  qualities,  prices  and 
descriptions  agreed  upon,  and  deliver  them 
within  a  reasonable  time,  to  wit,  the  aforesaid 
1st  day  of  September,  1890 ;  and  the  plaintiffs 
agreed  to  pay  for  the  same.  But  defendants 
did  not  deliver  said  goods  at  any  time ;  and,  by 
reason  of  the  neglect  and  failure  of  defendant  to 
deliver  said  goods  according  to  promise,  plain- 
tiffii  could  not  and  did  not  open  their  place  of 
business  on  the  Ist  day  of  September,  1890,  nor 
for  a  long  period  of  time  thereafter,  to  wit,  until 
September  15, 1890,  and  were  put  to  great  ex- 
pense in  the  procurement  of  other  goods  in  the 
place  of  those  so  agreed  by  the  defendant  to  be 
delivered,  and  were  unable  to  procure  other  and 
suitable  goods  until  about  December  1, 1890,  and 
thereby  were  unable  to  supply  the  demands 
upon  them,  made  by  their  customers,  and  lost 
great  profits  which  would  have  come  to  them  in 
the  sale  of  such  goods,  and  were  otherwise  hin- 
dered, delayed  and  embarrassed  and  annoyed  in 
their  said  business,  to  the  great  damage  of  the 
plaintiffis,  to  wit,  $3,000. 

And  plaintiffiB  claim  $1,500  damages,  etc. 

The  principal  affidavit  in  support  of  this  writ 
was  made  by  Luther  B.  Snyder,  one  of  the 
plaintiffiB,  who  says,  substantially,  that  the 
plaintiffs  made  a  contract  with  the  defendants 
to  deliver  to  them  a  large  quantity  of  boots  and 
shoes  before  the  1st  day  of  September,  1890,  and 
that  the  defendant  did  not  deliver  the  goods  or 
any  part  thereof,  nor  give  any  reasonable  ex- 
cuse for  failing  so  to  do.  That  the  refhsal  was 
not  conmiunicated  to  the  firm  of  the  plaintiffs 


until  it  was  too  late  to  purchase  other  goods  so 
as  to  open  their  store  on  the  1st  day  of  S^tem- 
ber  and  they  were  unable  to  supply  the  place  of 
the  goods  contracted  for,  until  about  the  1st 
day  of  January,  1891,  and  that  they  did  not 
open  their  store  until  September  15,  1890,  and 
wholly  lost  the  rent  paid  by  them  fbr  the  store- 
room up  to  that  time,  which  was  at  the  rate  of 
$150  per  month,  and  they  lost  in  great  part  the 
ase  of  the  store  until  December  1*  Tliey 
were  also  obliged  to  purchase  other  goods  from 
other  makers,  paying  higher  prices,  and  they 
lost  in  difference  of  prices  ab<AU  $195.75.  They 
also  lost  the  wages  of  the  employee  who  was 
engaged,  and  sustained  other  losses  and  dam- 
ages traceable  directly  to  said  breach  of  con- 
tract." Then  he  states  that  he  verily  believes 
that  his  firm  has  a  Just  right  to  recover  for  the 
breach  of  contract  the  amount  named  in  the 
declaration,  viz:  $1,500.  The  supporting  affida- 
vit is  by  one  Willie  M.  Snyder,  who  says:  "I 
am  and  have  been  since  October  1st,  1890,  a 
clerk  in  the  employ  of  Hoover  &  Snyder,  plain- 
tiffs in  cause  in  cause  No.  81,190,  at  Law, 
against  Hathaway,  Soule  &  Harrington.  I  am 
a  brother  of  Luther  P.  Snyder,  of  said  firm, 
and  am  familiar  with  said  firm's  cause  of  action 
in  said  case. 

*'I  know  that  in  July,  1890,said  Hathaway,  Soule 
&  Harrington,  accepted  in  writing  an  order  for 
the  manufacture  and  delivery  to  said  Hoover  & 
Snyddt^f  a  quantity  of  shoes  (being  more  than 
six  hundred  pairs)  and  agreed  to  deliver  the 
same  at  Washington,  D.  C,  for  certain  prices 
specified  in  said  writing.  I  know  that  said 
Hoover  &  Snyder  expected  to  open  their  store 
for  business  on  September  1, 1890,  and  expected 
to  have  the  goods  so  contracted  for  as  a  large 
part  of  their  stock  in  trade.  I  saw  said  writing 
a  short  time  after  it  was  made.  Said  goods 
were  not  delivered,  but  before  September 
Hoover  &  Snyder  were  notified  by  defendants 
that  they  could  not  have  the  goods. 

"Hoover  &  Snyder  did  not  open  their  store 
until  September  15, 1890,  and  this  was  for  want 
of  the  necessary  stock  in  trade,  as  I  believe.  I 
also  know  that  they  were  obliged  to  pay  higher 
prices  for  goods  bought  to  take  the  place  of 
those  contracted  to  be  delivered  by  defendant, 
and  went  to  expense  in  traveling,  &c.,  to  place 
orders  for  goods  to  take  their  place,  and  even 
then  they  were  unable  to  procure  such  goods 
until  long  after  September  1,  1890,  and  their 
trade  suffered  accordingly.  Said  firm  also 
suffered  losses  of  other  kinds  because  of  sudi 
breach,  and  were  hindered,  delayed  and  dam- 
aged in  their  business  until  about  the  1st  of 
January,  1891,  by  reason  thereof. 
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"They  have  Just  right  to  recover  damagee 
ftom  said  Hathaway,  Soule  &  Harrington,  as 
claimed  in  their  declaration." 

It  is  claimed  in  behalf  of  the  garnishee,  that 
the  metne  process  of  attachment  and  garnish- 
ment will  not  lie  for  a  cause  of  action  of  this  in- 
definite character.  It  is  claimed  that  the  act  of 
the  Assembly  of  Maryland  of  1795,  is  still  in 
force  in  the  District  of  Oolumbia ;  that  under 
that  act  it  is  essential  that  there  shall  exist  an 
indebtedness  between  the  defendant  and  the 
plaintiff,  either  ascertained  definitely  by  the 
contract  or,  ascertainable  under  the  contract  by 
some  fixed  standard  which  is  named  in  the  con- 
tract itself.  That  otherwise  the  claim  is  for  un- 
liquidated damages,  and  that  it  would  be  im- 
possible to  specify  the  amount  due  as  required 
by  that  act  It  is  claimed  on  the  other  hand  by 
the  plaintifRi,  tliat  the  measure  of  damages  in 
this  case  is  ascertained  by  a  fixed  standard  in 
law;  that  the  plaintiffs  are  entitled  to  recover  the 
difference  between  the  price  agreed  to  be  paid 
and  that  paid  for  other  goods,  the  rent  of  the 
store  during  the  time  they  were  unable  to  use 
it,  and  any  other  positive  or  direct  loss  result- 
ing plainly  fh>m  the  breach  of  the  contract. 
The  principal  question  then  is  whether  it  is 
sufficient  to  show  a  case  by  the  declaration, 
and  the  affidavits,  in  which  the  law  has  fixed 
certainly  the  right  to  recover  damages,  or 
whether  it  is  essential  that  the  contract,  which 
is  the  foundation  of  the  action,  shall  fix  some 
standard  by  which  damages  can  be  definitely 
ascertained.  There  can  be  no  doubt  that 
the  Act  of  Maryland  of  1795  is  in  force 
in  this  District.  It  has  been  so  expressly 
held  in  the  case  of  Wallace,  Elliot  &  Co. 
V.  Maroney,  6  Mackey,  221.  The  question 
involved  in  that  case  being  the  right  of  the 
actual  owner  to  intervene  in  the  proceedings 
and  defend  his  property  fi*om  condemnation 
under  the  attachment.  The  court  say:  **The 
provisions  of  our  Revised  Statutes  were  only 
designed  to  change  the  existing  law  and  practice 
in  the  District,  so  as  to  authorize  the  clerk  to 
issue  the  attachment  without  a  previous  war- 
rant from  a  Judge  or  justice,  and  to  prescribe 
the  formalities  which  should  precede  and  fol- 
low the  issue  of  the  writ ;  but  nothing  in  those 
sections  deny  any  previous  right  of  the  owner 
existing  in  the  District  to  intervene  in  the  pro- 
ceedings for  the  protection  of  his  property." 

Now  the  act  of  Maryland  provides  "That  if 
any  person  whatsoever,  not  being  a  citizen  of 
this  State,  and  not  residing  therein,  shall  or 
may  be  indebted  unto  a  citizen  of  this  State,  or 
of  any  other  of  the  United  States,  or  if  any 


citizen  of  this  State,  indebted  unto  another 
citizen  thereof,  shall  actually  run  away  and 
abscond  or  fly  from  Justice,  or  secrete  him  or 
herself  from  his  or  her  place  of  abode,  with 
intent  to  evade  the  payment  of  his  or  her  Just 
debts,  such  creditor,  may  in  either  case,  make 
application  to  any  judge  of  the  general  court, 
justice  of  the  county  court,  or  Justice  of  the 
peace ;  and  on  the  oath  and  affirmation  of  such 
creditor,  made  before  any  Judge  of  the  general 
court.  Justice  of  the  county  court,  Justice  of  the 
peace  of  this  State,  or  before  any  Judge  of  any 
other  of  the  United  States,  that  the  said  debtor 
is  bona  flde  indebted  to  him  or  her  in  the  sum 

of  I ,  over  and  above  all  discounts,  and  at 

the  same  time  producing  the  bond  or  bonds, 
bill  or  bills,  protest  bill,  or  bills  of  exchange, 
promissory  note  or  notes,  or  other  instrument 
or  instruments  of  writing,  account  or  accounts, 
by  which  said  debtor  is  so  indebted,"  and  upon 
oath  or  affirmation  as  to  non-residence  of  the 
debtor,  etc.,  ''  said  Judge  of  the  general,  Justice 
of  the  county  court  or  Justice  of  the  peace,  shall 
be,  and  he  is  hereby  ftiUy  authorized  and  re- 
quired forthwith  to  issue  his  warrant  to  the 
clerk  of  the  general  or  of  the.county  court,  as 
the  case  may  require,"  etc. 

We  are  of  opinion  that  the  Act  of  June  1, 1866, 
in  force  in  this  District,  regulates  merely 
the  procedure  for  and  after  the  issuing  of  thewrit, 
and  that  it  leaves  the  character  of  the  demands 
in  actions  at  law  upon  which  the  writ  of  attach- 
ment may  issue  as  it  was  theretofore  under  ex- 
isting law,  and  that,  if  the  Act  of  Maryland  of 
1795  requires  that  in  order  to  Justify  the  issuing 
of  the  writ  of  attachment,  the  amount  due  shall 
be  directly  ascertained  by  the  contract,  or  that 
the  standard  upon  which  the  amount  may  be 
computed  shall  be  fixed  by  the  contract,  it  is 
still  essential  in  this  District.  This  has  been  dis- 
tinctly settled  in  the  State  of  Maryland.  Wil- 
son vs.  Wilson,  8  Gill.,  192 ;  Warwick  v.  Chase, 
23  Md.,  154.  In  the  case  of  Olark's  Executors  v. 
Wilson  (3  Wash.  0.  C,  500),  Mr.  Justice  Wash- 
ington, announcing  the  decision  of  the  court, 
said  (referring  to  the  case  of  Fisher  v.  Gonsequa, 
2  Wash.  0.  O.,  382) :  "The  principle  decided  in 
that  case  was,  that  a  demand  arising  ex  con- 
trootu,  the  amount  of  which  was  ascertained,  or 
which  was  suceptible  of  ascertainment  by  some 
standard,  referable  to  the  contract  itself,  suffi- 
ciently certain  to  enable  the  plaintiff,  by  affi- 
davit, to  aver  it  or  a  Jury  to  find  it,  might  be  the 
foundation  of  a  proceeding  by  way  of  foreign 
attachment,  without  reference  to  the  form  of 
action,  or  the  technical  definition  of  debt,  *the 
expression  used  in  the  law.' "    And  then  he  pro- 
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oeeded  with  the  case  under  consideration,  and 
said :  "  This,  then,  is  a  case  in  which  unliqui- 
dated damages  are  demanded ;  in  which  the 
contract  alleged  as  cause  of  action  affords  no 
rule  for  ascertaining  them;  in  which  the  amount 
is  not  and  cannot,  with  propriety,  be  averred  in 
the  affidavit;  and  which  is  and  must  be  alto- 
gether uncertain  until  the  jury  have  ascertained 
it,  for  which  operation  no  definite  rule  can  be 
presented  to  them.  In  our  opinion,  it  has  not 
one  feature  of  resemblance  to  the  case  of  Fisher 
v.  Oonsequa." 

In  the  case  of  Warwick  v.  Chase,  the  court  re- 
fers to  several  cases,  and  among  others  to  the  case 
of  Wilson  V.  Wilson,  8  Gill.,  192,  and  says :  "  The 
general  rule  in  such  cases  is,  that  unliquidated 
damages,  resulting  from  a  violation  of  contract, 
cannot  be  recovered  by  attachment  unless  the 
contract  affords  a  certain  measure  or  standard 
for  ascertaining  the  amount  of  damages,  with- 
out the  aid  of  inferences  from  extrinsic  facts  or 
circumstances." 

In  the  case  at  bar  the  contract  set  up  in  the 
affidavits  in  support  of  the  declaration  and  in 
the  declaration  itself  is  simply  a  contract  to 
sell  and  deliver  by  a  certain  day  certain  goods. 
No  standard  is  fixed  by  the  contract  by  which 
the  damages  sustained  for  a  breach  of  it  can 
be  ascertained.  The  statement  of  the  contract 
itself,  in  the  declaration  and  in  the  affidavits  as 
well,  is  very  indefinite.  The  affidavits  do  not 
show  any  specific  amount  of  damage  such  as 
could  be  made  the  foundation  for  a  writ  of  this 
character.  Under  the  Act  of  1866  the  affidavits 
should  be  held  insufficient  to  sustain  the  writ 
because  of  their  indefiniteness.  It  is  not  neces- 
sary,  however,  to  base  the  decision  upon  that 
ground.  We  are  of  opinion,  that,  inasmuch  as  this 
action  is  not  brought  to  recover  an  ascertained 
indebtedness  due  under  contract,  but  that  the 
cause  of  action  is  breach  of  contract  to  deliver 
goods,  and  no  standard  it  fixed  by  the  contract 
by  which  the  amount  of  damages  for  its  breach 
could  be  ascertained  by  computation,  the  writ 
of  attachment  and  garnishment  was  properly 
quashed  by  the  court  in  special  term,  and  its 
order  should  be  affirmed;  and  it  is  so  ordered. 


Employment  of  attorneys  by  a  board  of 
county  commissioners  to  protect  the  interests 
of  the  county  on  an  appeal  by  land  owners 
from  a  ditch  assessment  by  the  deputy  county 
surveyor,  which  is  defended  in  the  name  of 
the  surveyor,  is  authority  for  their  appearance 
as  attorneys  for  the  latter  on  such  appeal. 
Stingley  v.  Nichols  S.  &  Co.,  (Ind.)  30  N.  E.,  34. 


New  York  Conrt  of  Appeals. 

Second  DrvisioN. 

BENNER  V.  ATLANTIC  DREDGING  CO. 

Torts— What  Constitute— Blasting  Under 
Contract  with  the  XJnitbd  States- 
Harbors  —  Authority  TO  Remove  Ob- 
structions-Appeal-Objections  Waived. 

1.  DefeDdant  read  in  evidence  without  objection  a  contract 
made  by  him  with  one  of  the  Corps  of  Engineers  of  the 
United  SUtes  Army.  **  in  behalf  of  the  United  States  of 
America,"  and  approved  by  the  Chief  of  Engineers,  U.  8. 
A.,  authorizing  him  to  do  certain  blasting,  whereby  were 
occasioned  the  inluries  for  which  damages  were  sooghi. 
The  conrt,  without  objection  on  plaintiff's  part,  stated 
that  the  authority  was  not  denied,  and  that  it  could  not 
be  questioned,  because  the  contract  had  been  proved. 
Heldt  that  plaintiff  could  not  subsequently  insist  that 
the  authority  was  not  shown. 

2.  The  United  States  has  authority  to  make  a  contract  for 
the  removal  of  rock  from  a  harbor. 

8.  One  blasting  in  a  harbor,  in  performance  of  a  contract 
with  the  United  States,  Is  not  liable  for  injuries  to  a 
house  by  the  vibration  of  the  earth  and  pulsation  of  the 
air,  unless  he  is  negligent. 
Reversing  12  N.  Y.  Supp.,  181. 

Decided  Tune  7. 1892. 

Appeal  from  Supreme  Court,  General  Term, 
second  department.  This  action  was  brought 
to  recover  damages  caused  to  a  house  belonging 
to  the  plaintiff  at  Astoria,  N.  Y.,  by  blasting 
done  by  the  defendant  in  the  waters  of  Hell 
Gate,  between  January  5,  1887,  and  April  12, 
1888.  The  complaint  alleged  that  the  defendant 
did  "wrongftiUy  and  unlawfully  so  discharge 
such  blasts  *  ^  *  as  to  shake,  jar,  damage 
and  injure  this  plain tift's  said  dwelling-house, 
*  *  *  and  to  create  a  nuisance,  and  did  so 
maintain  such  nuisance,  and  so  negligently  and 
carelessly  blast  such  rock,  *  *  *  that  plain- 
tiflTs  said  dwelling  was  sorely  thereby  shaken 
and  injured,"  etc.  The  defendant  pleaded, 
among  other  defenses,  that  such  blasting  ''was 
done  and  performed  under  and  by  virtue  of  the 
authority  of  the  United  States,  and  under  the 
direction  of  the  officer  of  the  engineer  corps  of 
the  United  States  grmy  in  charge  of  said  work  ; 
that  such  operations  were  a  public  necessity  and 
requirement,  and  were  duly  performed  in  a 
lawftil  and  careftil  manner,  and  without  any 
default,  negligence  or  carelessness  upon  the  part 
of  the  defendant" 

Evidence  was  given  upon  the  trial  tending  to 
show  that  the  plain tift's  house,  which  had  been 
previously  injured  by  explosions,  was  placed  in 
good  repair  in  November,  1886,  and  that  after- 
ward, through  the  blasting  operations  of  the 
defendant,  the  foundations,  walls  and  ceilings 
were  cracked  and  injured,  as  alleged  in  the  com- 
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plaint.  The  blasting  was  done  by  the  defendant 
under  a  contract  dated  November  16, 1886,  be- 
tween "Lieut  Col.  Walter  McFarland,  Corps  of 
Engineers,  U.  S.  Army,  of  the  first  part,  and  the 
Atlantic  Dredging  Co.  *  *  *  of  the  second 
part"  It  witnessed  that  ''the  said  Lieut  Col- 
Walter  McFarland,  for  and  in  behalf  of  the 
United  States  of  America,  and  the  said  Atlantic 
Dredging  Co.,"  had  mutually  agreed,  etc.  The 
subject  of  the  contract  was  the  removal  of  fifty 
thousand  tons  of  broken  rock  from  Middle  reef; 
or  Flood  rbck,  Hell  Gate,  New  York,  at  a  certain 
price  per  ton,  subject  to  inspection  *'by  an  in 
specter  appointed  on  the  part  of  the  govern- 
ment" The  specifications  provide  that  "the 
contractor  will  do  such  surface  blasting  as  may 
be  necessary,  at  his  own  expense."  The  con- 
tract was  signed,  "Walter  McFarland,  Lieut 
CoL  of  Engineers,  [l.  s.  ]  "^and  by  the  defend- 
ant through  its  president,  and  was  "approved 
November  29,  1886,  by  J.  C.  Duane,  Brig.  Gen., 
Chief  of  Engineers." 

Other  facts  are  stated  in  the  opinion. 

Landon,  J.  The  plaintiff  contends  that  the 
defendant  did  not  prove  that  it  was  authorized 
by  the  United  States  to  blast  the  rocks  in  Hell 
Gate.  The  defendant  had  read  in  evidence, 
without  objection,  the  contract  under  which  it 
prosecuted  the  work  of  removing  fifty  thousand 
tons  of  broken  rock  fh)m  Hell  Gate.  This  con- 
tract was  made  by  Lieut  Col.  Walter  McFar- 
land, Corps  of  Engineers  of  the  United  States 
army,  as  party  of  the  first  part,  and  recited  that 
he  made  it  "for  and  in  behalf  of  the  United 
States  of  America,  *  *  *  subject  to  the 
approval  of  the  chief  of  engineers,  U.  S. 
A.,"  and  was  approved  by  that  officer.  The 
plaintiff  also  read  a  stipulation  of  the  defend- 
ant's attorney  that  plaintiff  might  read  in  evi- 
dence the  whole  or  part-  of  the  records  of  the 
War  Department  concerning  the  contract  by 
the  defendant  to  do  the  work  in  the  Hell  Gate 
improvement,  and  the  work  done  by  the  defend- 
ant under  the  contract  The  plaintiff  did  prove 
by  Lieutenant  Derby,  an  officer  in  the  United 
States  €k>vemment  employ,  that  he  was  super- 
intendent of  the  improvement,  and  as  such  kept 
a  record  of  the  progress  of  the  work.  Plaintiff 
read  firom  this  record,  under  the  stipulation, 
matters  relating  to  the  explosions.  Plaintiff 
also  read  in  evidence  a  letter  of  Lieut.  Derby  to 
the  defendant  respecting  the  explosions.  The 
plaintiff  thus  attempted  to  convict  the  defend- 
ant of  improperly  conducting  the  explosions, 
by  the  records  of  the  War  Department  The 
effort  does  not  appear  to  have  been  successftiL 
While  the  defendant  had  possession  of  the  case. 


its  counsel  was  proceeding  to  give  fhrther  evi- 
dence of  the  fact  that  its  contract  was  with  the 
United  States,  when  the  trial  court  interrupted 
him,  and  a  colloquy  ensued  between  the  court 
and  defendant's  counsel,  in  which  the  court 
said :  "  There  is  nobody  who  says  it  [the  con- 
tract] was  not  authorized.  *  *  *  These 
plaintiffs  cannot  question  your  right  to  be  there, 
because  you  proved  the  contract  which  took 
you  there.  *  *  *  Col.  McFarland  was  in  the 
habit  of  making  contracts  for  the  Government 
I  presume  the  Government  recognized  the  con- 
tracts, and  paid  under  them." 

Defendant's  counsel  thereupon  desisted  from 
presenting  farther  evidence  respecting  the 
proper  authorization  of  the  United  Statea 
There  is  no  suggestion  in  the  record  that  the 
plaintiff  did  not  acquiesce  in  the  views  presented 
by  the  court.  The  court  in  charging  the  jury, 
after  stating  that  large  masses  of  broken  rock 
were  left  in  the  bottom  of  East  river  as  the 
result  of  a  great  explosion  conducted  by  the 
United  States  Government  in  1885,  and  that  the 
rocks  were  dangerous  to  navigation,  added: 
"The  Atlantic  Dredging  Co.  entered  into  a 
contract  with  the  general  Government  for  the 
destruction  and  removal  of  these  firagments. 
*  *  *  Under  that  contract  they  went  upon 
the  East  river  and  commenced  the  destruction 
of  these  firagments,  which  were  scattered  about 
the  bottom  of  the  river.  The  defendant  was 
thus  justified  in  going  there." 

Upon  these  fEicts  this  court  cannot  entertain 
the  suggestion  that  the  defendant  must  fteil 
because  it  did  not  show  that  in  removing  these 
masses  of  rock  it  was  acting  under  the  authority 
of  the  United  States.  Evidence  had  already 
been  given  tending  to  prove  that  it  acted  upon 
such  authority.  The  stipulation  and  evidence 
adduced  by  the  plaintiff  implied  that  the  fact 
was  so.  The  defendant  was  giving  ftirther  evi- 
dence to  the  same  end,  and  practically  was  not 
allowed  to  give  any  more.  The  question  was 
put  to  rest  by  the  statement  of  the  court  to  the 
effect  that  ftirther  proof  was  unnecessary.  The 
plaintiff  had  the  right  to  rely  upon  the  direction 
given  by  the  court  Flora  v.  Carbean,  38  N.  Y., 
111.  True,  the  record  does  not  present  the 
plaintiff's  exceptions.  Why  not?  Because  no 
exception  taken  by  the  plaintiff  can  aid  him. 
He  must  defend  his  judgment  against  the  attack 
of  the  defendant.  The  defendant  can  say,  my 
authority  firom  the  United  States  was  con- 
ceded, but  I  was  beaten  because  the  court  held 
that  that  could  not  aid  me.  The  plaintiff  \b  not 
harmed,  for  if  a  new  trial  should  be  granted  the 
plaintiff  can  contest  the  question  of  authority. 
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If  a  new  trial  should  be  refused  because  the 
anthority  was  not  sufficiently  shown,  the  de- 
fendant will  be  beaten  because  denied  a  day  in 
court  upon  the  question  of  authority. 

That  the  defendant's  contract  was  with  the 
United  States  cannot  be  questioned  upon  this 
appeal.  But  it  is  said  the  authority  of  the  United 
States  to  make  the  contract  must  be  shown.  We 
know  that  Congress  has  exclusive  power  to  reg- 
ulate commerce,  both  foreign  and  interstate, 
and  that  the  improvements  of  rivers  and  arms 
of  the  sea  forming  the  highways  of  such  com- 
merce is  vested  in  the  United  States.  Wisconsin 
V.  Duluth,  96  U.  S.,  379.  Various  acts  of  Con- 
gress of  which  we  take  judicial  notice,  since 
they  are  the  supreme  law  of  the  land,  appro, 
priated  moneys  for  the  improvement  of  Hell 
Gate  and  authorized  it.  22  U.  S.  Stat.,  58, 191 ; 
23  id.,  133,  138  ;  24  id.,  310,  318.  Other  statutes 
bear  upon  the  subject.  The  United  States  is  a 
sovereign  nation,  with  tuM  power  over  the  sub- 
ject matter,  and  may  by  statute  provide  for  the 
exercise  of  that  power  in  such  legislative  mea- 
gemess  of  form  as  suits  itself.  If  its  attempted 
exercise  of  power  is  complete  according  to  its 
own  judicial  test,  it  is  complete  under  ours. 
The  case  last  cited  is  an  exposition  of  the  power 
of  the  United  States  under  similar  statutes,  and 
we  repose  upon  its  authority.  It  must  be  held 
that  the  United  States  was  competently  author- 
ized to  make  the  contract,  and  in  making  it 
within  its  powers,  both  as  to  the  subject-matter 
of  the  contract  and  the  manner  in  which  it 
engaged  and  authorized  the  defendant  to  per- 
form it. 

The  learned  trial  court  charged  the  jury  that 
if  the  explosions  conducted  by  the  defendant 
injured  the  plaintiff's  house,  the  defendant  was 
liable,  irrespective  of  the  question  of  defend- 
ant's negligence ;  that  the  question  of  negli' 
gence  was  not  in  the  case ;  that  if  the  business 
could  not  be  conducted  without  producing  such 
injury,  it  must  cease.  We  think  this  was  erro- 
neous. It  is  entirely  clear  that  the  defendant 
had  all  the  authority  of  the  United  States  to  use 
all  the  means  contemplated  by  the  contract  for 
the  removal  of  these  rocks,  provided  always 
that  he  used  them  carefully,  care  being  a  proper 
regard  both  to  the  efficient  prosecution  of  the 
work  and  the  rights  of  third  persons,  the 
absence  of  such  care  being  negligence.  The 
instruction  of  the  trial  judge  eliminates,  negli- 
gence and  assumes  proper  care.  Thus  the  de- 
fendant had  the  authority  of  the  United  States 
to  do  the  work  careftiUy,  and  did  it  within  such 
authority.  It  being  lawful  for  the  sovereign  to 
exercise  its  lawful  power,  it  must  follow  that 


whatever  results  fh)m  its  proper  exercise  is  not 
unlawftil,  and  if  any  injury,  direct  or  conse- 
quential, results  to  the  individual,  he  is  remedi- 
less, except  so  far  as  the  sovereign  gives  him  a 
remedy.  The  Gtovemment  has  provided  for 
such  direct  injuries  as  amount  to  a  taking  of 
private  property  for  public  use,  by  the  con- 
stitutional provision  that  it  must  not  be  done 
without  ftiU  compensation.  If  the  present  were 
such  a  case,  it  would  seem  that  the  plaintiff's 
remedy  would  be  to  make  the  proper  applica- 
tion to  the  Qovemment.  The  defendant,  having 
done  no  more  than  it  was  ftiUy  authorized  to  do, 
and  which  its  duty  to  the  Gtovernment  under  the 
contract  required  it  to  do,  would  be  blameless, 
and  the  Qovemment  liable  because  of  its  con- 
stitutional obligation.  But  this  is  not  a  case  of 
taking  private  property,  or  of  direct,  but  is  of 
consequential  injury.  The  plaintiff's  house  was 
three  thousand  feet  distant  fh>m  the  place  of 
the  explosions.  The  injuries  to  it  were  caused 
by  the  shaking  of  the  earth  or  pulsations  of 
the  air,  or  both,  resulting  from  the  explosions. 
There  was  no  physical  invasion  of  the  plaintiff's 
premises  by  casting  stones  or  earth  or  other  sub- 
stances upon  them,  as  in  Hay  v.  Cohoes  Co.,  2 
N.  Y.,  159;  Tremaine  v.  Same,  id.,  163;  St.  Peter 
V.  Denison,  68  id.,  416,  and  hence  no  going  out- 
side of  the  authority  actually  conferred  and  con- 
ferrable,  as  in  those  cases.  Nor  was  the  work 
here  prosecuted  for  the  benefit  of  private  own- 
ership aided  by  the  public  grant  of  the  privilege, 
as  in  Cogswell  v.  Railroad  Co.,  103  N.  Y.,  10,  and 
hence  the  rules  applicable  to  other  public  grants 
of  privileges  to  private  parties  or  corporations 
have  no  force.  This  work  was  done  under  the 
Government,  for  the  Gtovemment,  and  in  no 
sense  to  the  detriment  of  public  rights  or  to  the 
advantage  of  defendant's  private  ownership. 
The  principles  assumed  in  the  last  case  cited 
amply  support  the  defendant's  position.  One 
cannot  confine  the  vibration  of  the  earth  or  air 
within  inclosed  limits,  and  hence  it  must  follow 
that  if  in  any  given  case  they  are  rightfiilly 
caused  their  extension  to  their  ultimate  and 
natural  limits  cannot  be  unlawful,  and  the  con- 
sequential injury,  if  any,  must  be  remediless. 
The  defendant  had  the  authority  of  the  Gov- 
ernment, and  kept  within  it,  and  therefore  is  not 
liable.  Radcliff 's  Ex'rs  v.  Mayor,  4  N.  Y.,  195 ; 
Bellinger  v.  Railroad  Co.,  23  id.,  42 ;  Marvin  v. 
Iron  Min.  Co.,  66  id.,  638  ;  Uline  v.  Railroad  Co., 
101  id.,  98 ;  Atwater  v.  Trustees,  124  id.,  602 ; 
Transportation  Co.  v.  Chicago,  99  U.  S.,  635 ; 
Wood  Nuis.,  Sec.  762,  quoted  with  approval  in 
Siefert  v.  City  of  Brooklyn,  101  N.  Y.,  146. 
Criticism  with  respect  to  the  extent  to  which 
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private  and  municipal  corporations  have  been 
permitted  to  expand  the  authority  given  them 
by  the  Gk>vemment  to  justify  their  invasion  of 
private  rights  (Cogswell  v.  Railroad  Co.,  supra) 
may  be  pertinent  when  such  parties  attempt  the 
expansion  for  such  purposes,  but  it  can  have  no 
pertinency  to  a  case  where  the  Government  itself 
seeks,  by  appropriate  means  plainly  adapted  to 
the  end,  to  accomplish  for  the  public  benefit 
any  of  the  objects  confided  to  its  jurisdiction. 
McOulloughv.  Maryland,  4  Wheat.,  31d-421. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event, 

Snpreme  Court  of  Rhode  Island. 

ODD    FELLOWS'    BENEFICIAL    ASSOCIA- 
TION   OF   RHODE    ISLAND 

V. 

CARPENTER. 
Marriage—Common-Law  Marriaqb—Evi- 

DENCE. 

1.  In  proof  of  a  ceremonial  marriage,  the  marriage  certificate 

or  the  record  of  evidence,  or  a  witness  thereof,  must  be 
produced. 

2.  Cohabitation  for  about  five  months  between  a  man  and  a 

woman  who  was  keeping  house  for  him,  without  proof 
when  it  commenced,  and  the  fact  that  he  recognized  her 
in  his  will  as  his  wife,  are  not  sufficient  proof  of  reputa. 
tion  of  their  being  husband  and  wife  to  support  a  com. 
mon-law  marriage,  in  view  of  the  man's  contradictory 
statements  in  that  respect,  and  of  a  serious  misunder. 
standing  having  arisen  between  him  and  his  children 
ft*om  his  relations  with  the  woman. 
Decided  May  28,  1892. 

Interpleader  between  the  Odd  Fellows' 
Beneficial  Association  of  Rhode  Island,  com- 
plainant, and  Maria  H.  Carpenter  and  others, 
the  children  of  John  A.  Carpenter,  respondents, 
in  which  Maria  H.  Carpenter  claims  to  be  the 
widow  of  John  A.  Carpenter. 

Mr.  Justice  Tillinqhast  delivered  the  opin- 
ion of  the  Court : 

The  respondent,  Maria  H.  Carpenter,  claims 
that  she  is  the  widow  of  John  A.  Carpenter,  de- 
ceased, and  as  such  is  entitled  to  the  ftind  in 
dispute,  and  the  only  issue  of  fact  submitted  to 
the  court  at  the  trial  was  whether  she  was  his 
widow.  In  support  of  her  claim,  she  testified 
that  she  kept  house  for  the  deceased  from  Oc- 
tober, 1888,  till  February,  1890;  that  her  first 
husband  died  in  December,  1888  ;  that  she  and 
the  deceased  shortly  afterward  agreed  to  be 
married  to  each  other,  and  in  pursurance 
thereof,  on  the  13th  of  February,  1889,  went  to 
Fall  River,  Mass.,  where  a  ceremonial  marriage 
was  solemnized  by  a  clergyman  authorized  to 
solemnize  marriages,  or  before  a  person  who 


was  represented  by  the  deceased  to  be  so  author- 
ized, and  whom  she  believed  was  so  authorized. 
She  did  not  produce  any  certificate  of  marriage, 
or  any  record  evidence  thereof,  or  any  witness 
to  the  same.  She  could  not  give  the  namd  of 
the  clergyman  who  performed  the  ceremony, 
nor  could  she  tell  upon  what  street  or  in  what 
part  of  the  said  city  he  resided.  She  fhrther 
testified  that  after  said  marriage  she  continued 
to  live  with  the  deceased  as  his  wife  till  his 
death,  which  occured  on  August  3,  1889.  Evi- 
dence was  also  offered  that  the  deceased,  on  one 
or  more  occasions,  spoke  of  the  respondent  as 
his  wife— one  witness  testifying  that  he  intro- 
duced her  to  him  as  such — and  also  that  they 
lived  together,  for  a  short  time  before  the  death 
of  said  John,  apparently  bb  husband  and  wife. 
It  further  appeared  that  the  deceased  made  a 
will  in  which  he  referred  to  the  respondent  as 
his  wife,  and  bequeathed  to  her  all  of  his  prop- 
erty, and  constituted  her  as  his  sole  executrix. 

On  the  other  hand,  the  respondents,  the  chil- 
dren of  the  said  John  A.  Carpenter,  ofiTered  evi- 
dence to  the  efifect  that  in  March,  1889,  the  de- 
ceased stated  to  one  of  the  complainant's  offi- 
cers that  he  had  no  wife,  and  that  on  being 
visited  during  his  illness  in  the  same  month  by 
a  member  of  the  order,  he  spoke  of  the  respond- 
eut  as  **  Maria,  a  woman  that  keeps  house  for 
me;"  also  that  the  deceaaed  on  one  occasion, 
upon  being  told  that  it  was  reported  that  he  was 
married,  he  replied  that  "You  mustn't  believe 
everything  you  hear."  Upon  this  state  of  the 
proof,  the  court  was  not  satisfied  that  any  cere- 
monial marriage  between  the  deceased  and  the  re- 
spondent ever  took  place,  and  so  decided.  The 
respondent  now  contends  that  notwithstanding 
her  failure  to  prove  a  ceremonial  marriage,  as 
set  up  by  her,  yet  that  she  has  proved  a  com- 
mon-law marriage,  known  as  as  a  marriage  per 
verba  de  presenti,  and  hence  that  she  is  the 
widow  of  said  John  A.  Carpenter,  and  entitled 
to  said  ftind.  The  question  as  to  the  validity  of 
such  a  marriage  has  not  been  decided  by  this 
court,  nor  do  we  find  it  necessary  to  decide  it 
in  this  case;  for  even  assuming  that  such  a 
marriage  is  valid  in  this  State,  yet  we  are  not 
satisfied  that  the  proof  submitted  establishes 
the  existence  thereof.  Leaving  out  of  account 
the  testimony  of  the  respondent  as  to  a  cere- 
monial marriage  which  has  already  been  passed 
upon  by  the  court,  there  remains  the  evidence, 
that  being  a  married  woman,  she  lived  with  the 
deceased  as  his  housekeeper  from  October,  1888, 
till  the  death  of  her  husband  in  December,  1888, 
and  that  thereafberward,  and  until  August  3, 
1889,  she  continued  to  live  with  the  deceased  in 
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some  capacity ;  that  to  two  or  three  persons  he 
introduced  her  or  spoke  of  her  as  his  wife, 
while  to  others  he  denied  that  he  had  a  wife, 
and  spoke  of  her  as  his  housekeeper;  and, 
finally,  that  he  referred  to  her  in  his  will,  dated 
July  19, 1889,  as  his  wife,  making  her  his  sole 
legatee  and  executrix.  This  evidence,  taken  as 
a  whole,  and  considered  as  favorably  in  behalf 
of  the  respondent  as  the  circumstances  will 
permit,  shows  the  fact  of  cohabitation  between 
the  parties  for  a  period  of  about  five  months, 
contradictory  statements  made  by  the  deceased 
as  to  whether  the  respondent  was  his  wife,  and 
a  will  made  by  him,  in  which  he  recognizes  her 
as  his  wife.  We  do  not  feel  that,  upon  such 
proof  as  this,  we  should  be  warranted  in  holding 
that  even  a  common-law  marriage  was  estab- 
lished. In  order  to  constitute  a  marriage  per 
verba  de  preaenti,  the  parties  must  agree  to 
become  husband  and  wife  presently.  The  con- 
sent, which  is  the  foundation  and  essence  of  the 
contract,  must  be  mutual,  and  given  at  the 
same  time ;  and  it  must  not  be  attended  by  an 
agreement  that  some  intervening  thing  shall  be 
done  before  the  marriage  takes  effect,  as  that 
it  be  publicly  solemnized.  That  is  to  say,  it 
must  contemplate  a  present  assumption  of  the 
marriage  status,  in  distinction  from  a  mere 
ftiture  union.  Lord  Brougham  in  Queen  v. 
Mills,  10  Clark  &  P.,  634,  708,  730;  Clark  v. 
Field,  13  Vt.,  460.  Being  a  civil  contract,  in  so 
far,  at  any  rate,  as  the  entering  into  the  mar- 
riage relation  is  concerned,  it  may  be  effected 
by  any  words  in  the  present  time  without 
regard  to  form,  (Hantz  v.  Sealy,  6  Bin.,  405 ;  2 
Kent  Com.,  7th  ed.,  61;)  and  like  other  civil 
contracts,  it  may  doubtless  be  proved  by  cir- 
cumstantial as  well  as  by  direct  and  positive  evi- 
dence. Thus,  as  stated  by  Chancellor  Kent: 
"  The  consent  of  the  parties  may  be  declared  be- 
fore a  magistrate,  or  simply  before  witnesses,  or 
subsequently  confessed  or  acknowledged,  or  the 
marriage  may  even  be  inferred  from  continual 
cohabitation  and  reputation  as  husband  and 
wife,  except  in  cases  of  civil  actions  for  adul- 
tery, or  in  public  prosecutions  for  bigamy  or 
adultery,  when  actual  proof  of  the  marriage  is 
required."  But,  while  this  is  so,  it  does  not  fol- 
low that  courts  will  infer  the  existence  of  such 
a  marriage  from  loose  and  inconclusive  evi- 
dence, especially  where,  as  here,  such  a  mar- 
riage is  in  violation  of  the  penal  law  of  the  State, 
which  it  is  not  to  be  presumed  the  parties  have 
violated.  See  Pub.  Stat.  R.  L,  Chap.  163,  Sec. 
14.  Proof  of  reputation  and  continuous  cohab- 
itation for  a  long  x>eriod  of  time  has  been  held 
sufficient  to  establish  a  marriage  for  civil  pur- 


poses, while  proof  of  cohabitation  alone  haa 
generally  been  held  to  be  insufficient  Com.  ▼. 
Stump,  63  Penn.  St.,  132, 136.  The  cases  cited  by 
the  counsel  for  the  respondent  in  support  of  his 
contention  as  to  the  sufficiency  of  the  evidence  of 
cohabitation  to  establish  a  common-law  mar- 
riage, are  each  of  them  cases  in  which  the 
evidence  was  much  stronger  than  in  the  case  at 
bar.  Thus,  in  Yates  v.  Houston,  3  Tex^  433, 
the  parties  had  cohabited  for  the  period  of  five 
yeas,  three  children  had  been  bom  of  the  union, 
and  they  had  been  officially  recognized  as  hus- 
band and  wife,  and  so  classed  by  the  census 
of  the  colony  where  they  lived.  In  Fenton  v. 
Reed,  4  Johns,  62,  the  parties  had  cohabited 
together  as  husband  and  wife,  under  the  repu- 
tation and  understanding  that  they  were  such, 
from  1800  to  1806,  when  the  husband  died,  and 
the  wife  during  this  time  had  sustained  a  good 
character  in  society.  In  Rose  v.  Clark,  8  Paige, 
674,  the  parties  lived  together  as  husband  and 
wife,  for  more  than  seven  years,  having  children 
and  holding  themselves  out  to  the  world  as 
husband  and  wife,  and  being  regarded  by  the 
community  as  such.  In  Donnelly  v.  Donnelly's 
Heirs,  8  B.  Monr.,  113,  the  proof  showed  that 
the  parties  had  cohabited  as  husband  and  wife, 
under  the  reputation  that  they  were  such,  for 
twenty  years,  and  had  raised  a  family  of  child- 
ren. In  O'Gara  v.  Bisenlohr,  38  N.  Y.,  296,  the 
parties  lived  and  cohabited  together  for  seven 
years,  during  all  of  which  time  they  were  re- 
ceived in  the  communities  where  they  lived  aa 
man  and  wife,  and  were  so  regarded  and  under- 
stood by  all  their  neighbors.  See  also  Hicks  v. 
Cochran,  4  Edw.,  Ch.  107.  In  the  case  at  bar, 
while  there  is  proof  of  cohabitation  for  a  few 
months,  it  does  not  appear  when  it  commencd, 
nor  does  it  appear  that  the  parties  ever  obtained 
the  reputation  of  being  husband  and  wife.  The 
fact  that  the  deceased  referred  to  the  respondent 
as  his  wife  in  his  will,  and  made  her  his  sole 
legatee  and  executrix,  is  not,  in  our  judgment 
entitled  to  much  weight,  in  view  of  the  evidence 
which  was  submitted  at  the  trial  to  the  effect 
that  a  serious  unpleasantness  had  arisen  be- 
tween the  deceased  and  his  children,  growing 
out  of  his  relations  with  respondent.  We  there- 
fore decide  that  the  respondent  has  not  proved 
that  she  is  the  widow  of  the  deceased,  by  virtue 
a  common-law  marriage,  even  assuming  that 
we  should  be  obliged  to  hold  that  such  a  mar- 
riage, if  ftilly  proved,  would  be  valid  in  this 
State. 


The  criminal  who  undertakes  his  own  defense 
when  brought  before  the  court  rarely  acquits 
himself  creditably.— Texcw  SifHnga, 
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Sapreme  Court  of  Pennsylyania. 


FRY'S  ESTATE. 

1.  A  gave  B  a  common  bond  for  money  borrowed.     B, 

wishing  better  seonrity  after  the  bond  was  dne,  returned 
it  to  A,  and  he  procured  the  names  of  X  and  Y,  who 
signed  the  bond  below  his  name  and  seal,  but  made  no 
additional  seals,  and  did  not  change  the  body  of  the 
bond,  which  referred  only  to  the  original  signer  A. 

2.  Beld,  th^t  the  instrument  was  not  sealed  as  to  X,  and 

there  having  been  no  agreement  to  extend  the  time  and 
no  consideration  of  any  kind  shown  to  have  passed  to 
X,  the  amount  of  the  bond  could  not  be  recovered  from 
X's  estate,  he  being  dead. 
Bowman  v.  Bobb,  6  Pa.,  802.  distinguished. 

Decided  June  18, 1892. 
Appbal  of  p.  W.  HieBtand  and  Eveline  H. 
Fry,  executors  of  the  will  of  Frederick  Fry, 
deceased,  from  the  decree  of  the  Orphans' 
Coort  of  Lancaster  County,  confirming  the  au- 
ditor's report  rejecting  the  claim  of  said  exec- 
utor against  the  estate  of  John  Hess,  deceased. 
On  April  1,  1874,  John  Kendig  borrowed  from 
Frederick  Fiy  |2,000,  and  gave  a  lien  for  his 
common  bond,  under  seal,  payable  one  year 
after  date.  More  than  sT^year  afterwards  Fry 
became  dissatisfied  and  requested  Kendig  to 
ftimish  additional  security,  and  Kendig  pro- 
cured the  names  of  Maris  H.  Kendig  and  John 
Hess,  who  wrote  their  names  under  his  without 
adding  seals,  and  without  changing  the  body  of 
the  bond,  and  returned  the  bond  to  Fry.  In- 
terest was  paid  up  to  April  1,  1878.  No  interest 
being  paid  in  1879,  Fry  brought  suit  on  May  30, 
1879,  against  John  Kendig,  Maris  H.  Kendig 
and  John  Hess,  and  a  declaration  filed  contain- 
ing a  copy  of  the  bond.  John  Kendig  died  in 
May,  1879,  Frederick  Fry  in  January,  1887,  and 
John  Hess  in  March,  1888.  Fry's  executors 
having  claimed  the  amount  of  the  above  obli- 
gation before  L.  EUmaker,  Esq.,  the  auditor, 
distributing  the  balance  in  the  estate  of  John 
Hess,  and  on  the  ground  that  there  was  no  seal 
and  no  consideration  as  to  John  Hess,  the 
claim  was  rejected  by  the  said  auditor,  and  the 
court  below  confirmed  the  report  absolutely, 
dismissing  the  exceptions  filed  thereto.  The 
bond  having  been  lost,  proof  of  it  was  made 
from  the  above  declaration.  Thereupon  the 
said  executors  took  this  appeal,  assigning  for 
error  the  said  action  of  the  court. 

Chief  Justice  Paxson  delivered  the  opinion 
of  the  Court: 

The  auditor  rejected  the  claim  of  Fry's  execu- 
tors on  the  ground  that  the  bond  in  question 
was  not  sealed  by  John  Hess;  and  upon  the 
ftirther  ground  that  there  was  no  consideration 
for  his  assumption  of  any  liability  for  John 


Kendig.  This  ruling  was  sustained  by  the 
Orphans'  Court,  and  forms  the  subject  of  the 
principal  assignment  of  error. 

It  appears  that  on  April  1, 1874,  John  Ken- 
dig borrowed  from  Frederick  Fry  $2,000,  and 
gave  his  common  bond,  payable  one  year  after 
the  date  thereof.  It  was  alleged  that  several 
years  thereafter  Fry  became  dissatisfied  and 
returned  the  obligation  to  Kendfg  with  the  re- 
quest that  he  be  frimished  with  an  additional 
security.  The  latter  procured  the  names  of 
John  Hess  and  Maris  H.  Kendig,  who  added 
their  names  to  the  bond,  signing  below  the 
name  of  John  Kendig.  The  bond  with  these 
additional  names  was  then  returned  to  John 
Kendig.  John  Hess  died  in  March,  1888.  The 
executors  of  Frederick  Fry  appeared  before  the 
auditor  appointed  to 'make  distribution  of  the 
estate  of  John  Hess,  deceased,  and  made  claim 
against  the  same  for  the  sum  of  $2,000,  as  rep- 
resented by  the  obligation  above  referred  to. 

The  bond  in  question  was  the  individual  bond 
of  John  Kendig,  with  his  individual  signature 
and  seal  attached.  There  is  no  mention  of  the 
names  of  Maris  H.  Kendig  and  John  Hess,  the 
alleged  sureties,  in  the  body  of  the  bond. 
Their  names  appear  only  at  the  bottom,  and 
without  seals. 

It  would  be  straining  a  point  to  hold  that  the 
seal  attached  to  the  name  of  John  Kendig  was 
the  seal  of  the  alleged  sureties,  or  that  it  had 
been  adopted  by  them.  Bowman  v.  Robb,  6 
Pa.,  302,  is  not  in  point  In  that  case  there  was 
the  written  obligation .  of  two  parties,  which 
concluded  with  the  words,  "Witness  our  handp 
and  seals.*^  There  was  but  one  seal,  which  was 
affixed  to  his  name  by  the  party  who  drew  and 
first  executed  the  same;  and  nearly  opposite  to 
this  seal  the  other  party  signed  his  name ;  it 
was  held  that  the  obligation  on  its  face  fur- 
nished intrinsic  evidence  for  the  jury  that  the 
party  last  signing  it  had  adopted  the  seal  as  it 
stood  ux>on  the  paper.  The  distinction  between 
that  case  and  the  one  in  hand  is  palpable.  The 
instrument  upon  its  face,  with  the  words,  "Wit- 
ness our  hands  and  seals,"  was  certainly  some 
evidence,  and  sufficient  to  go  to  the  jury,  of  a 
sealing  by  both  parties.  Whereas,  in  the  case 
in  hand,  there  was  nothing  upon  the  face  of  the 
bond  from  which  a  jury  would  have  the  right 
to  infer  that  John  Hess  had  adopted  the  seal  of 
John  Kendig.  Aside  from  this,  the  most  that 
can  be  urged  is,  that  the  adoption  of  the  seal 
was  a  question  of  fiict  to  be  submitted  to  the 
jury,  or  in  this  case  to  the  auditor.  It  was  so 
submitted,  and  it  was  found  against  the  appel- 
lants.   The  finding  was  sustained  by  the  court 
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below.  It  is  an  established  rule  that  the  fiud- 
iug  of  an  auditor  upon  the  facts,  which  has 
been  approved  by  the  court  below,  will  not  be 
disturbed  on  appeal,  except  for  flagrant  error. 
Burrow's  Appeal,  26  Pa.,  264 ;  Lewis'  Appeal, 
127  Pa.,  127.  There  was  no  such  error  in  the 
present  instance.  On  the  contrary,  we  think 
the  finding  of  the  auditor  tally  Justified  by  the 
evidence. 

The  only  remaining  question  is  whether  there 
was  any  consideration  moving  from  John  Hess 
to  Frederick  Fry,  the  obligee  of  the  bond. 
Upon  this  point  we  have  no  difficulty.  The 
authorities  are  uniform  that  the  promise  to  pay 
the  debt  of  another,  although  it  be  in  writing, 
is  nevertheless  of  no  force  unless  founded  upon 
a  consideration.  It  is  of  itself  a  distinct  con- 
tract, and  must  rest  upon  its  own  consideration. 
Second  Parsons  on  Contracts,  6  and  7;  Cobb 
V.  Page,  17  Pa.,  649 ;  United  States  v.  Linn,  15 
Peters,  290 ;  Rumberger  v.  Qolden,  99  Pa.,  34. 
It  is  useless  to  multiply  authorities  upon  so 
plain  a  proposition. 

There  was  no  consideration  of  any  kind  for 
Mr.  Hess'  signature.  The  bond  was  overdue, 
and  there  was  no  agreement  to  extend  the  time 
of  payment.  Suit  could  have  been  brought 
upon  the  bond  the  day  after  Mr.  Hess  signed  it. 

The  decree  U  affirmed,  and  the  appeal  dis- 
missed at  the  costs  of  the  appellants, 

Conrt  of  Appeals  of  Maryland. 

OREGON  R.  BENSON  and  JOHN  A. 
KNEOHT 

V.  % 

JOHN  I.  YELLOTT  and  CARROLL  S. 
MACGILL,  Trustees,  &c. 

No  qnestion  can  be  raised  on  an  appeal  from  an  order 
OTermling  exceptions  to  and  ratifying  a  sale,  which 
goes  to  the  regularity  and  validity  of  a  decree  under 
which  the  sale  excepted  to  was  made. 
Decided  June  7, 1892. 
Justices  Miller,  Irving,  Brsran,  Robinson,  McSherry,  Bris- 
coe and  Fowler  sitting. 

Mr.  Justice  Fowler  delivered  the  opinion  of 
the  Court : 

Mrs.  Roberta  T.  Brooke,  a  widow,  died  in 
1881,  leaving  a  will  duly  executed,  devising 
certain  real  estate  in  Baltimore  County  to 
trustees,  "in  trust  and  with  authority  to  sell 
and  convey  the  same,  as  soon  as  the  price  or 
sum  of  two  hundred  dollars  per  acre  can  be 
obtained  therefor,  or  as  soon  thereafter,  not  ex- 
ceeding one  year,  as  in  the  judgment  of  such 
trustees  it  shall  be  deemed  expedient,  and  the 
proceeds  arising  Arom  such  sale  to  invest  in 
some  safe  security." 


The  testatrix  directed  that  the  income  Arom 
such  investment  should  be  paid  to  her  brother, 
S.  Decatur  Spence,  during  his  life^  and  after  his 
death  said  income  was  to  go  to  certain  other 
persons.  On  the  3d  of  April,  1891,  the  bill  hi  this 
case  was  filed  in  the  Circuit  Court  for  Baltimore 
County  by  Stephen  D.  Spence  and  others  against 
N.  Carroll  Spence  and  others  for  a  sale  of  the 
land  above  mentioned. 

Answers  were  duly  filed  by  all  the  parties  in 
being,  having  any  interest  whatever  in  said 
land,  and  it  appears  from  the  bill,  answers  and 
agreed  statement  of  facts,  that  Mrs.  Brooke,  the 
testatrix,  died  without  issue  in  August,  1881; 
that  she  left  a  will  duly  executed  to  pass  real 
estate,  which  was  duly  probated.  The  land  in 
question  was  rough  and  unimproved,  and  by 
reason  of  its  roughness  and  isolated  position,  it 
was  not  valuable.  For  years  it  had  yielded  no 
income. 

It  appears  that  in  1882  a  bill  was  filed  in  the 
Circuit  Court  for  Baltimore  County,  and  a  de- 
cree was  passed  for  the  sale  of  the  said  land,  N. 
Carroll  Spence  having  been  named  in  said  decree 
as  trustee.  Having  qualified  as  trustee,  Mr. 
Spence  made  every  effort  to  sell,  but  the  best 
offer  he  received  was  less  than  twenty-five  dol- 
lars per  acre. 

In  1887  he  resigned  as  trustee,  having  been 
unable  to  make  a  sale.  Subsequent  to  the  re- 
signation of  the  trustee  some  of  the  land  was 
sold  for  taxes,  and  other  portions  were  about  to 
be  sold  for  the  same  purpose  when  the  bill  was 
filed  on  April  3,  1891.  It  is  conceded  that  in 
order  to  make  the  property  of  any  value  to 
those  entitled  to  it,  a  sale  is  necessary,  and  for 
the  interest,  benefit  and  advantage  of  all  the 
parties  interested.  There  was  no  prospect  of 
being  able  to  get  |200  per  acre  for  the  land 
when  the  bill  was  filed  nor  for  years  to  come, 
and  upon  the  bill,  answers  and  evidence  a  decree 
was  passed  for  the  sale  of  the  land  in  question, 
and  to  set  aside  and  vacate  the  bill,  proceedings 
and  decree  of  1882. 

Acting  under  the  decree  of  1891,  the  trustees 
therein  named,  sold  the  land  to  the  appellants, 
Benson  and  Knecht,  for  $70  per  acre,  agreeing 
to  give  the  purchasers  a  marketable  title. 
The  appellants  excepted  to  the  sale.  (1) 
Because  the  proper  parties  were  not  before  the 
court.  (2)  Because  by  the  terms  of  the  will  of 
Mrs.  Brooke  the  property  was  to  be  sold  for  a 
price  not  less  than  two  hundred  dollars  per  acre 
(3)  Because  the  decree  of  1882  was  not  regularly 
and  validly  vacated  and  set  aside  by  the  decree 
of  1891. 

The  second  and  third  exceptions  go  to  the 
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regalarity  and  validity  of  the  decree  under 
whioh  the  sale  excepted  to  was  made  to  the  ap- 
pellantB.  But  it  is  well  settled  that  no  sach 
qaestion  oan  be  raised  on  an  appeal  from  an 
order  oyerraling  exceptions  to  and  ratifying  a 
sale. 

Newbold  v.  Sohlens,  66  Md.,  690.  For  if  the 
conrt  passing  the  decree  has  jurisdiction  of  the 
parties  in  interest  and  of  the  subject-matter 
of  the  suit,  its  decree  will  be  binding  upon  all 
the  iMirties  concerned,  those  in  ease  as  well  as 
those  unborn,  notwithstanding  any  irregularity 
in  the  proceedings,  until  such  decree  be  reversed 
or  annulled.  But,  whether  there  be  such  irreg- 
ularities or  errors  in  the  decree  under  which  the 
appellants  purchased,  it  is  not  material  here  to 
inquire,  for,  as  was  said  in  Newbold  v.  Schlens 
ante.  ''The  principle  is  now  too  firmly  settled 
to  be  questioned ;  that  even  if  the  decree  could 
be  reversed  for  errors  or  irregularities,  whether 
in  respect  to  evidence  or  otherwise,  provided 
the  conrt  had  acquired  jurisdiction  to  pass  the 
decree,  a  purchaser  in  good  faith  under  the  de- 
cree, while  it  was  subsisting  and  binding  the 
parties  thereto,  will  not  be  affected  by  such  re- 
versal. 

The  purchaser  "is  bound,  however,  at  his 
peril  to  see  that  all  proper  parties  to  be  bound 
were  before  the  court,  and  that  he  does  not  take 
a  title  that  may  be  impeached  aliunde. 

But  there  can  be  no  question  here  as  to  proper 
parties,  for  it  is  conceded  that  ail  parties  in  esse 
having  any  interest  in  the  land  are  before  the 
court,  and  it  therefore  follows  that  those  not  in 
esse  are  also  bound  by  decree.  Code,  Vol .  1,  Art. 
16,  Sec.  198.    Newbold  v.  Schlens  et  al.  ante. 

Being  of  opinion,  therefore,  that  appellants, 
as  purchasers  under  the  decree  of  1891,  will  take 
a  good  and  marketable  title,  we  think  their  ex- 
ceptions were  properly  overruled. 

Order  afflrmed. 


It  has  been  a  more  or  less  mooted  question  in 
this  country,  whether  a  prisoner  brought  from 
one  State  to  another  ux>on  requisition,  can  be 
tried  for  any  other  offense  than  that  alleged  in 
the  requisition.  Text  writers  have  differed  and 
the  courts  of  some  of  the  States  have  made  ad- 
verse rulings  upon  this  question.  A  few  months 
ago  we  published  the  opinions  of  the  Supreme 
Oourts  of  Colorado  and  Ohio  which  came  to 
opposite  conclusions  upon  the  question.  See 
84  Cent.  L.  J.  71.  The  Supreme  Court  of  New 
York  has  lately  undertaken  to  decide  the  ques- 
tion for  that  State  and,  in  our  judgment,  has 
reached  the  correct  conclusion.  A  person  in- 
dicted for  grand  larceny  under  the  laws  of  New 


York  was  arrested  in  Wisconsin  upon  the  requi- 
sition of  the  Governor  of  New  York  and  brought 
to  New  York  for  trial,  but  was  tried  for  robbery 
instead  of  grand  larceny,  the  indictment  upon 
which  the  requisition  was  issued  having  been 
quashed.    On  con  viction.  the  prisoner  appealed^ 
upon  the  ground  that,  according  to  a  recog- 
nized principle  of  international  law,  he  could 
not  be  tried  for  any  offense  other  than  that  al- 
leged in  the  requisition.    The  court,  however, 
held  that  the  relations  between  the  States  of 
this  Union  under  the  constitution  were  different 
from  those  of  two  entirely  independent  sover- 
eignties.   The  surrender  of  a  person  charged 
with  crime  by  the  authorities  of  one  country  is 
either  an  act  of  comity  on  the  part  of  the  coun- 
try making  the  surrender,  or  the  carrying  out 
of  a  treaty  obligation.    As  the  governments  of 
the  past  have  been,  as  a  rule,  despotic  in  char, 
acter,  it  became  necessary  in  order  to  prevent 
the  persecution  of  politicid  offenders,  to  have  it 
understood  that  when  a  ftig^tive  was  surren- 
dered as  an  act  of  comity  he  should  be  tried  for 
no  other  offense  than  that  upon  the  ground  of 
which  his  surrender  was  claimed,  and  this  rule 
has  been  extended  to  the  construction  of  extra- 
dition treaties.    But,  in  the  view  of  the  Supreme 
Court  of  New  York,  extradition  between  the 
States  of  the  Union  is  not  governed  by  these 
rules.    It  is  prescribed  by  the  supreme  law  of 
of  the  land,  and  is  therefore  not  an  act  of  com- 
ity, nor  is  the  constitution  to  be  ^construed  as  a 
treaty.    Treaties    enumerate    certain    specific 
crimes,  which  are  few  in  number,  while  the 
constitution   directs  extradition   between  the 
States  of  persons  charged  with  any  crime,  and 
it  makes  no  difference  that  the  offense  charged 
is  not  a  crime  in  the  State  from  which  the  sur- 
render is  demanded,  provided  it  is  a  crime  in 
the  State  making  the  demand.  «  This  view  seems 
to  us  to  be  eminentiy  sound  and  indeed  neces- 
sary for  the  strict  enforcement  of  penal  legisla- 
tion.— Central  Law  Journal, 


Judge  (severely).— *•  How  do  you  know  the 
defendant  is  a  married  man?  Were  you  ever 
at  his  house  ?  " 

"No,  sir." 

"Do  you  know  him  personally?" 

"No,  sir." 

"  Did  anybody  ever  tell  you  they  were  mar- 
ried?" 

"No,  sir,  but  when  I  see  a  man  and  woman 
come  to  the  same  church  regularly  for  three 
years,  occupy  the  same  pew,  and  have  a  hymn 
book  apiece  to  sinp^  out  of,  I  don't  want  to  see 
no  marriage  certificate.  I  can  swear  to  th^ 
relation  allthe  time. 
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The  Interpretation  of  Wills. 

There  is  no  hotter  example  of  the  manner  in 
which  the  conrta  have,  in  modem  times,  sought 
to  set  aside  all  technical  difficulties  in  the  way 
of  making  law  keep  pace  with  the  changing 
conditions  of  htigants,  than  the  principles 
which  now  prevail  with  respect  to  the  con- 
straction  of  wills.  The  reports  of  ancient  cases 
upon  this  subject  frequently  bristle  with  pre- 
cedents cited  as  authorities  governing  the  ques- 
tions for  decision.  Now,  however,  the  originally 
surrounding  testators,  their  respective  inten- 
tions, properties,  and  circumstances,  is  fhlly 
recognized ;  previous  decisions,  unless  actually 
in  point,  are  disregarded,  and  that  construction 
wMch  appears  most  in  accordance  with  the  inten- 
tion of  the  testator  is  adopted  as  far  as  is  con- 
sistent with  the  words  of  the  will.  In  this  way 
technicalities  are  avoided,  broad  views  prevail* 
and  ftiU  Justice  is  done.  Thus,  for  example,  it 
was  held  in  Mannon  v.  Greener  (27  L.  T.  Rep. 
N.  8.  408 ;  L.  Rep.  14  Eq.,  456),  that  a  devise  of 
the  income  of  the  testator's  real  property  passed 
the  fee.  And  in  the  recent  case  of  Re  Martin 
(deceased);  Martin  v.  Martin  (noted  post,  p. 
223),  before  Mr.  Justice  North,  a  ftirther  step 
was  made  in  the  right  direction  when  it  was  de- 
cided  by  his  Lordship,  that  a  devise  and  bequest 
by  a  testator,  a  grocer  by  trade,  of  the  rents  and 
profits  derived  from  his  business  of  whatever 
nature  or  kind,  passed  the  business  with  the 
ft-eehold  grocer's  shop  mentioned  in  the  will 
where  the  business  was  carried  on.  But  let  not 
such  excellent  decisions  encourage  unqualified 
persons  to  attempt  to  make  their  own  wills 
since  in  this  very  case  the  testator,  besides 
bringing  on  his  family  the  costs  of  a  chancery 
action,  failed  to  dispose  by  his  will  of  the  rest  of 
his  freehold  estate. — London  Law  Timea. 


Res  Judicata.— Where,  in  a  suit  to  recover 
damages  for  breach  of  contract  to  flimish  ma- 
terials for  performance  of  a  contract,  defendant 
pleaded  in  bar  a  former  recovery,  the  record 
not  showing  whether  upon  an  account  stated  or 
on  a  quantum  meruit  basis,  plaintiff's  cross, 
examination,  disclosing  that  he  testified  on  the 
former  trial  about  all  the  work  he  did  under 
that  contract  and  the  prices  paid,  and  that  he 
was  "then  claiming  balance  due  me  on  account 
of  work  done  including  all  the  work  done  under 
the  contract,"  was  competent,  and  sustains  the 
plea  in  bar.  McTighe  v.  McLane,  (Ala.)  11 
South  Rep.,  117. 


Law  Blanks  at  the  Law  Reporter,  503  E. 


Snpreme  Court  of  Pennsylvania. 


AYERS  &  00.  V.  McOANDLESS,  Appellant. 

SALB—DELrVBBY— OHANGB  OP  POSSESSION  OB 

Location  op  Chattels. 

Change  of  location  is  not  necessary  in  all  cases  to  constitnte 
valid  sale  and  delivery  of  chattels  as  against  creditors. 
Due  regard  mnst  be  had  to  the  character  of  the  prop- 
erty, the  nature  of  the  transaction,  the  position  of  the 
parties,  and  the  intended  use  of  the  property.  Cessna 
V.  Nimick,  133  Pa.,  170.  In  this  case,  placing  lumber  in 
a  separate  pile,  and  marking  it  with  the  name  of  the 
vendee,  was  held  su£Boient. 

Decided  November  5, 1891. 

Appeal,  No.  298,  Oct.  T.,  1891,  to  0.  P.  No.  1, 
Allegheny  Co.,  to  review  a  judgment  on  a 
verdict  for  plaintiffs  in  an  action  of  trespass  for 
illegal  sale  by  defendant,  a  sheriff,  of  plaintiff's 
property,  as  the  property  of  Bauer  &  Bro., 
brought  at  Sept.  T.,  1889,  No.  263. 

The  court,  Stowe,  P.  J.,  charged  inter  alia  : 
**  If  the  lumber  was  so  marked  as  to  be  visible 
to  a  person  examining  the  lumber  for  the  pur- 
pose of  buying  it,  and  to  indicate  that  it  be- 
longed to  somebody  else  than  the  owner  of  the 
yard,  that  ^ould  be  sufficient."  The  marking 
was  done  with  a  carpenter's  pencil  on  the  edge 
of  some  of  the  boards. 

The  assignment  of  error  specified,  inter  aUa^ 
this  portion  of  the  charge. 

P&r  curiam^  Jan.  4,  1892.— -We  are  of  opinion 
that  the  change  of  possession  of  the  lumber  in 
controversy  was  all  that  was  reasonably  neces- 
sary and  practicable  under  the  circumstances. 
The  plaintiffs  are  wholesale  dealers  in  lumber, 
with  their  place  of  business  at  East  Saginaw,  in 
the  State  of  Michigan.  The  two  carloads  of 
lumber  in  question  were  sold  and  shipped  by 
them  to  H.  Bauer  &  Bro.,  of  Mill  vale,  Allegheny 
Oounty.  Bauer  &  Bro.  being  unable  to  pay  for 
the  lumber,  according  to  the  contract  with  the 
plaintiffs,  the  latter  came  on  to  Millvale,  and, 
after  an  interview  with  Bauer  &  Bro.,  the  con- 
tract of  sale  was  cancelled,  and  the  lumber  re- 
delivered to  plaintiffs.  In  pursuance  of  this  ar- 
rangement, Bauer  &  Bro.  executed  and  deliv- 
ered to  the  plaintiffs  the  following  paper :  '•  The 
within  bill  of  lumber  is  now  piled  in  our  yard 
and  mill,  and  we  hereby  return  the  .same  to  E. 
R.  Ayers  &  Oo.,  and  we  deliver  up  possession  of 
said  lumber  to  them,  and  agree  to  hold  for  them 
in  our  yard  and  mill,  subject  to  their  order. 

Each  pile  of  lumber  was  then  marked  '*E.  R. 
Ayers  &  Oo."  There  was  some  conftision  as  to 
whether  it  was  marked  "E.  R  Ayers  &  Oo.,"  or 
"Ayers  &  Oo.,"  or  *»This  is  the  property  of 
Ayers  &  Oo.;"  but  we  do  not  consider  this  as 


Digitized  by 


Google 


Vol.  XX 


THE  WASHINGTON  LAW  REPORTER. 


561 


material,  as  either  mark  would  have  been  suffl- 
cient  to  indicate  that  the  lumber  belonged  to  the 
plaintifb.  After  the  lumber  had  thus  been  re- 
transferred  to  them,  and  marked  as  before 
stated,  the  plaintiflb  returned  to  their  place  of 
business,  in  Michigan,  having  first  arranged 
with  a  Mr.  Kline  to  re-sell  it  for  them. 

Were  the  plaintiffs  bound  to  do  more  than 
this?  It  would  be  unreasonable  to  hold  that 
they  must  re-ship  the  lumber  back  to  Michigan. 
They  had  no  place  of  business  in  Pittsburgh,  to 
which  they  could  order  it  to  be  removed.  Be- 
sides, lumber  is  a  heavy  article,  and  its  removal 
Arom  one  place  to  another  is  attended  with  con- 
siderable expense.  The  plaintiflb  did  all  that 
could  reasonably  be  expected  of  them  in  having 
it  piled  separately,  and  the  piles  marked  with 
the  name  of  their  firm.  This  is  in  harmony  with 
our  cases  on  this  subject  In  Oessna  v.  Nimick, 
138  Pa.  70,  it  was  held,  that  "a  change  of  the  lo- 
cation is  not,  in  all  cases,  necessary  to  consti- 
tute a  valid  delivery  of  a  chattel  as  against 
creditors.  -  Due  regard  must  be  had  to  the  char- 
acter of  the  property,  the  nature  of  the  trans- 
action, the  position  of  the  parties,  and  the 
intended  use  of  the  property." 

Judgment  afflrmed.^Legal  Intelligencer,  Feb. 
26,1892. 


SoHOOiA—Power  of  Trustees.— Where  the 
principal  of  a  normal  school  was  legally  em- 
ployed and  allowed  to  serve  a  portioil  of  the 
school  year  without  objection,  he  cannot  be 
r^ularly  discharged  by  the  board  of  trustees 
for  immoral  conduct,  without  a  hearing.  Trus- 
tees of  State  Normal  School  v.  Oooper,  (Pa.)  24 
Atl.  Rep.,  348. 

»  •^«^». 

A  soLiciTOB'a  lien  for  costs  will  take  prece- 
dence of  the  lien  of  mortgage  debentures 
previously  made  and  conditioned  to  rank  pari 
passu  as  a  first  charge  and  to  be  a  floating  secu- 
rity, but  so  that  the  company  should  not  be  at 
liberty  to  create  any  mortgage  or  charge  in  pri- 
ority to  them  and  charged  upon  all  the  property 
of  the  company,  but  not  secured  by  any  fbrther 
trust  deed.  Brunton  v.  Electrical  Engineering 
Corp.  (1892)  1  Ch.,  434. 

A  STATUTE  providing  that  an  attorney's  lien 
upon  a  decision  in  his  client's  favor  cannot  be 
be  affected  by  any  settlement  between  the 
parties  does  not  authorize  the  court  to  set  aside 
a  release  and  settlement  in  an  action,  on  motion 
of  the  attorney,  unless  it  appears  that  it  will 
operate  to  the  prejudice  of  the  attorney  by  de- 
priving him  of  nis  costs  or  tumine  him  over  to 
an  irresponsible  dient.  Poole  v.  Belcha,  42  N. 
Y.  8.  R.,  856,  80  N.  E.,  53. 


Trabb  Marks.— Numerous  as  the  decisions 
have  been  on  the  subject  of  common-law  trade 
marks,  some  conftision  as  to  the  rights  of  traders 
in  respect  of  them  apparently  still  exists.  The 
case  of  Reddaway  &  O9.  v.  The  Bentham  Hemp- 
Spinning  Company  (Lim.),  which  came  recently 
before  the  Court  of  Appeal  (Lindley,  L.  J., 
Lopes,  L.  J.,  and  Smith,  L.  J.),  on  an  applica- 
tion for  a  new  trial,  affords  a  good  illustration 
of  this.  It  seems  desirable,  therefore,  to  draw 
attention  to  the  statement  of  the  law  which  was 
laid  down  in  that  case  in  a  considered  judgment 
of  the  court  We  quote  the  words  of  Lord 
Justice  Lopes  as  most  clearly  expounding  the 
view  of  their  lordships.  The  learned  judge  ob- 
served that :  "  If  a  person  sells  his  goods  with 
the  intention  of  deceiving  purchasers,  or  induc- 
ing them  to  believe  his  goods  are  the  goods  of 
another,  this  is  actionable,  and  entitles  the  latter 
to  recover  nominal  damages,  even  though  no 
si>ecial  damage  is  proved.  If  an  article  has  ac- 
quired a  distinctive  meaning  in  the  trade,  con- 
necting it  with  a  particular  person's  manufac- 
ture, and  another  so  advertises,  or  describes,  or 
makes  up  his  goods  as  to  lead  purchasers  to  be- 
lieve, or  to  create  a  probability  of  their  believ- 
ing, that  they  are  buying  the  goods  of  the 
former;  when  in  foot  they  are  buying  the  goods 
of  the  latter  (and  this  though  there  is  no  inten- 
tion to  deceive  and  no  special  damage  proved), 
a  court  of  equity  will  grant  relief  by  way  of  in- 
junction. The  i^udulent  intention  is  essential 
in  the  first  case;  it  is  unnecessary  in  the  second." 
See  Rodgers  v.  Nowill,  17  Law  J.  Rep.  C.  P.,  52; 
6  C.  B.  109 ;  Millington  v.  Fox,  3  My.  &  Cr.,  338, 
352 ;  and  Johnston  &  Co.  v.  Orr-Ewing  &  Co., 
51  Law  J.  Rep.  Chanc.,  797 ;  L.  R.  7  App.  Cas., 
219. — Law  Joumaly  London, 


THE  COURTS. 


Snpreine  Court  of  the  District  of  Colnmbia. 
IN  EQUITY.— New  Suits. 

Angost  16,  1892. 

14123.  Fannie  Redman,  alleged  lunatic.  Upon 
petition  of  Commissioners  D.  C.  De  lunatico 
inqairendo.    Com.  sol..  Geo.  C.  Hazelton. 

14124.  Henry  Raff,  alleged  lunatic  Upon  pe- 
tition of  Annie  B.  Ra|f.  Com.  sol.,  C.  Oarring- 
ton. 

14125.  Margaretta  P.  Norris,  alleged  lunatic.     * 
Upon  petition  of  S.  P.  Norris.    Com.  sol.,  Jno. 

B.  Lamer. 

August  17. 

14126.  Charles  N.  Moore  v.  Anne  Wicks  et  al. 
To  establish  and  quiet  title.  Com.  sols.,  Ralston 
A  Siddons. 
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14127.  Arthur  O.  Yatee  et  al.  v.  Jno.  T.  Doyle. 
To  reBcind  oontract,  and  for  injanction.  Oom. 
8oL,  Edward  L.  Qies. 

14128.  Sarah  G.  Crowe  v.  Louis  H.  Orowe. 
For  divorce.    Com.  eols.,  Ralston  &  Siddons. 

August  19. 

14129.  Walter  F.  Hewett  v.  Evan  Lyons  et  al. 
For  specific  performance.  Oom.  sol.,  Frank  T. 
Browning. 

14180.  Martin  MoDermott  v.  Louis  P.  Spinner 
et  ux.  et  al.  For  injunction,  reoeiver,  and  re- 
conveyance.  Oom.  sols.,  Sheppard  &  Lavender: 
Defte.  sol.,  W.  S.  Fllppin. 

August  20. 

14131.  Mary  T.  Field  v.  F.  F.  Field.  For  di- 
vorce.   Oom.  soL,  H.  B.  Moulton. 

August  22. 

14132.  W.  E.  Jones  v.  D.  W.  Taulman  et  aL 
For  partition  by  sale.    Oom.  sol.,  E.  H.  Thomas. 

14138.  W.  B.  Brown,  Jr.,  v.  Geo.  W.  Brown  et 
al.  For  account  and  execution  of  trust.  Oom. 
sols..  Lipscomb  &  Woodard. 

14134.  W.  Thompson  v.  Elizabeth  Davis  et  al. 
For  conv^ance.    Oom.  sol.,  J.  J.  Johnson. 

14136.  W.  A.  H.  Turner  v.  Lillie  Turner.  For 
divorce.    Oom.  sol.,  Geo.  W.  Rea. 

14136.  

August  25. 

14137.  Biargaret  Oraig  v.  Sophia  OarroU.  For 
injunction.    Oom.  sol.,  J.  H.  Smith. 

14188.  Sarah  McO.  Spoflford  v.  Alex.W.  Ooulee 
et  al.    Oom.  uoL  Jas.  FuUerton. 

August  26. 

14189.  Wm.  H.  Olaggett  v.  Jno.  F.  Beale  et  al. 
To  release  part  Lot  9,  Square  427,  from  trust 
Liber  R.  M.  H.  11,  foL  379.  Oom.  sol.,  Ohapin 
Brown. 

1414i.  J.  E.  WlUett  V.  Mary  E.  Wilson  et  al. 
To  sell  Dart  of  "Friendship,"  near  Tennally- 
town.    Oom.  sol.,  Ohapin  Brown. 

August  27. 

14141.  James  S.  Gilliss,  Exr.,  v.  Fannie  Gillis 
et  al.    To  construe  will.    Oom.  sol.,  R.  Hagner. 

14142.  Bessie  Taylor  v.  Geo.  0.  Taylor.  For 
divorce.  Oom.  sols.,  A.  B.  Webb  and  S.  B. 
Truitt 


AT    LAW— New  Suits. 

July  29,  1892. 
33169.  James  McDermott  v.  The  District  of 
Oolumbia.    Damages,  |5,000.  Plffs.  attys.,  J.  A. 
Butler,  Jr.,  and  W.  A.  Johnston. 

33160.  Jno.  McDermott  &  Bro.  v.  The  District 
of  Oolumbia.  Damages,  $15,000.  Plffs.  attys., 
J.  A.  Butler,  Jr.,  and  W.  A.  Johnston. 

33161.  B.  M.  Ricker  v.  The  District  of  Colum- 
bia and  The  Treasurer  of  the  United  States  of 
America.  Oertiorari.  Plflis.  attys.,  Birney  & 
Bimey. 

33162.  D.  W.  Jarboe  v.  The  District  of  Oolum- 
bia and  The  Treasurer  of  the  United  States  of 
America.  Oertiorari.  Plffs.  attys.,  Bimey  & 
Blmey. 

33163.  Bertha  W.  Solomon  v.  The  District  of 
Oolumbia  and  The  Treasurer  of  the  United  States 
of  America.  Oertiorari.  Plffs.  atty.,  Bimey  & 
Bimey. 


July  30. 

83164.  Bendiza  J.  Behrend,  as  ''B.  J.  Behrend 
A  Son,"  V.  Thompson,  Fonst  &  Oo.  and  Biggs  A 
Oo.    Damages,  $25,000.    Pl£b.  atty.,  L.  TobrEier. 

33165.  B.  J.  BeHrend  &  Oo.  v.  Jas.  Robertson 
and  T.  E.  Young.  Damages,  $25,000.  Piflb. 
atty.,  Leon  Tobriner. 

83166.  B.  J.  Behrend  &  Oo.  v.  0.  F.  Boulter  et 
al.  Damages,  $25,000.  Plffs.  atty.,  Leon  To- 
briner. 

33167.  B.  J.  Behrend  &  Oo.,  v.  Samuel  Whit- 
tle et  aL  Damages,  $25,000.  Plflis.  atty.,  Leon 
Tobriner. 

33168.  James  McOree^  et  aL  v.  Katharine 
Ohase.  Note,  $148.82.  Plfl^  attys.,  Taylor  A 
Payne. 

August  1. 
33179    The  Voigt  Manufacturing  Jewelry  Oo. 
of  the  District  of  Oolumbia  v.  Oarl  Kattelmann. 
Damages,  $10,000.    Plffs.  atty.,  F.  T.  Browning. 

33170.  Joseph  Bergmann  v.  O.  F.  Sigoumey. 
Note,  $300.    Plflb.  aUiy.,  Leon  Tobriner. 

33171.  Joseph  Bergmann  v.  Thoe.  A.  Good- 
man.   Oheck,  $125.    Plflb.  atty.,  Leon  Tobriner. 

AogastS. 

33172.  The  National  Oapital  BrewingOo.  y. 
Neitzey  Bros.  Judgment  of  Justice  Walter, 
$91.40. 

33173.  The  National  Oapital  BrewingOo.  t. 
Thos.  J.  Murdock.  Judgment  of  Justice  Walter, 
$92.37. 

33174.  The  National  Oapital  BrewingOo.  v. 
Jno.  Shehan.  Judgment  of  Justice  Walter, 
$43.15. 

33175.  The  National  Oapital  Brewing  Oo.  v, 
Heniy  Meyers.    Judgment  of  Justice  Walter 

33176.  The  National  Oapital  BrewingCa  t. 
Milo  Sweeny.  Judgment  of  Justice  Walter, 
$76.50. 

August  4. 
83177.  Ohas.  E.  Ganse  v.  The  Industrial  Bank- 
ing and  Investment  Oo.  of  the  United  States 
of  America.    Account,  $500.    Plfb.  atty.,  U  A. 
Brandenburg. 

33178.  Esther  A.  Keyser  v.  The  District  of 
Oolumbia.  Oertiorari.  Plffs.  attys.,  Bimey  & 
Bimey. 

33179.  E.  A.  Newman  and  Ohapin  Brown,  re* 
ceivers  in  equity,  v.  The  District  of  Oolumbiaand 
the  Treasurer  of  the  United  States  of  America.  ^ 
Oertiorari.    Plffs.  attys.,  Birney  &  Bimey. 

33180.  Sidney  Henning  v.  Geo.  A.  Armstrong 
et  aL  Damages,  $3,000.  Plffs.  attys.,  F.  EL 
Mackey  and  0. 0.  Tucker ;  Defts.  atty.,  J.  McD. 
Oarrington. 

August  5. 

33181.  0.  H.  Raub  et  aL  v.  R.  O.  Holtsman. 
Account  $103.61.  Plfl^.  atty.,  O.  A.  Branden- 
burg. 

33182.  The  Olifbon  Forge  Oo.  v.  Myers  St  Lov- 
ing. Account,  $480.  Plfifo.  attys.,  Oburch  & 
Stephens. 

Augusts. 

33183.  The  Richmond  V.  Horace  M.  O^re.  Ac- 
count, $2,375.    Plffs.  atty.,  Wm.  F.  Mattingly. 

33184.  Sebastiano  Mencacci  v.  Louis  Amatels. 
Account,  $94.  Plffs.  attys.,  H.  W.  Gamett  and 
D.  S.  Mac&U. 
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33185.  Ohas.  P.  Ba^bv  v.  Mosee  Coleman,  Jr. 
Aooount,  }172.26.    Plflfe.  attys.,  H.  W.  Gamett 
andD.S.MackaU. 

Aa^Bt  8. 

33186.  Geo.  B.  Christie  et  al.  v.  The  Brieht- 
wood  Railway  Co.  of  the  District  of  Columbia. 
Account,  $8,623.96.    Plfifs.  atty.,  R.  Ross  Perry. 

33187.  John  T.  Hoge  v.  The  Baltimore  and  Po- 
tomac Railroad  Co.     Damages,  |1,600.     PlflFs. 
attys.,  Lipscomb  &  Woodard. 

33188.  Manrice  F.  Talty  v.  John  T.  Belt.  Judg- 
ment, $86.40.    PlflBs  atty.,  L.  C.  Williamson. 

August  9. 

33189.  Louis  W.  Shoemaker  et  al..  Trustees  of 
the  First  Methodist  Protestant  Church,  v.  The 
District  of  Columbia.    Certiorari.    Plffs.  atty., 
T.  A.  Tiambert. 

£eagl  Noticee. 

This  is  to  GiTe  Notiee 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained ft-om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  Business,  letters 
of  administration  on  the  personal   estate  of  CHARLES 
NEALE.  late  of  the  Bistrict  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  August  next; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estote. 

Given  under  my  hand-  this  13th  day  of  August.  1892. 

JAS.  P.  HOOD, 
85    No.  6118.    Admn.Doc.  18.     Pacific  Building,  B22  F  St. 

This  is  to  GiTe  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 

TRTiEPHONB Companies— Common  Carriers.— 
Telephone  companies  are  subject  to  the  rules 
governing  common  carriers,  and  are  bound  to 
ftimish  equal  facilities  to  all  persons  or  corpo- 
rations belonging  to  the  classes  which  they 
undertake  to  serve.    Delaware  &  A.  Telegraph 
&  Telephone  Co.  v.  State  of  Delaware,  U.  S.  C. 
C.  of  App.,  60  Fed.  Rep.,  677. 

tained  firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
testamentary  on  the  personal  estate  of  VIRGINIA  C. 
MILLER,  late  of  the  District  of  Columbia,  deceased. 

AU  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  July 
next;  they  may  otherwise  by  law  be  excluded  ttom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  July,  1802. 

VIRGINIA  MILLER, 

R.  Roes  Perry.  Proctor.             1005  New  Hampshire  Ave. 
86    NO.506L    Ad.  Doc.  18. 

£egal  Noticee. 

This  is  to  GiTe  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 

Rule  of  Court. 

RULB  20.    •    •    ♦    •    HtreafUr  aU  notices  which  relate  to 
proceedinga  in  the  Supreme  Court  of  the  District  of  Columbia, 
the  publication  of  which  is  required  by  law  or  by  rules  oj 
Oowrt,  or  by  any  order  of  Court,  shall  be  published  in  Thb 
Washington  Law  Reportbr,  during  the  time  required  by 

ordered  or  which  may  be  selected  by  the  parties. 

holding  a  special  term  for  Orphans' Court  Business,  letters 
testamentary  on  the  personal  estate  of  GEORGE  F.  WIS- 
WELL,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  August 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  sidd  estate. 

Given  under  my  hand  this  12th  day  of  August.  1802. 

MARYBLLAWISWELL. 
ALBERT  C.  PEALE. 

S.  Herbert  Giesy,  Proctor.         U.  S.  Geological  Survey. 

Sfi     No  M01       A<1    Dew*   Ifl 

FIR8X  II«8CRXIOI«. 

This  is  to  eive  Xotice 

That  the  sabscriber,  of  the  District  of  Colambia,  has  ob- 
tained iVom  the  Supreme  Oonrt  of  the  District  of  Columbia, 
boldinsr  a  special  term  for  Orphan's  Court  business,  letters 
of  administration  on  the  personal  estate  of  QEORGE  PAGE, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  aRainst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  August 
next:   they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  Auarust,  1802. 

L.  C.  BAILEY, 
35   Jas.  H.  Smith,  Proctor.                        1406  15th  St.  n.  w. 

No.  6111.    Admn.Doc.  18. 

This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term   for  Orphans*  Court  business, 
letters  testamentory  on  the  personal  estate  of  LOUISA 
CATHARINE  GONZENBACH.  late  of  the  District  of  Col- 
umbia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  i^om  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  22d  day  of  August,  1802. 
LOUISE  BOWDLER. 

Judson  T.  Cull,  Proctor.                   17th  and  H  Sis.,  n.  e. 
86    No.  6110.    Ad.  Doc.  18. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 

Holding  a  Special  Term  for  Orphans*  Court  Business, 
August  26. 1892. 

8KCOB(D    IBfSHRXIOHI. 

In  the  case  of  WUliam  J.  Miller,  administrator  c.t.a  of 
WASHINGTON  C.  MIL6URN,  deceased,  the  administrator 
c.t.a.  aforesaid  has  with  the  approval  of  the  court,  appointed 
Friday,  the  28dday  of  September,  A.  D.  1892,at  11  o'clock  a.  m., 
for  making  payment  and  distribution  under  the  court's  direc- 
tion and  control;  when  and  where  all  creditors  and  persons 
entitled  to  distributive  shares  for  legacies)  or  a  residue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  administrator  c.t.a.  will  take  the 
benefit  of  the  law  against  them. 

Provided,  a  copy  ofthisord^  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law   Reporter  and 
Evening  Star  previous  to  the  said  day. 

Test-                                                     L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
86   No.  4578.   Ad.D.17.    Carusi  &  Miller,  Proctors. 

This  is  to  GiTe  Notice 

That  the  subscribers  of  the  District  of  ColumMa,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  WILLIAM  B. 
MOSES,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tne  24th  day  of  June  next; 
they  may  otherwise  by  law  be  excluded  ttom  all  benefit  of 
the  said  estate. 

Given  under  our  hands  this  24th  day  of  June,  1802. 

WILLIAM  H.  MOSES. 
HARRY  C.  MOSES. 
ARTHUR  C.  MOSES. 
34   E.  B.  Hay  and  Cole  A  Cole.  Proctors. 
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£egal  Noticed. 


This  is  to  eiTO  Notice 

That  the  subscriber  of  the  District  of  Colombia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  RICHARD 
GUNDLACH,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
herebv  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  August  next ; 
they  may  otherwise  by  law  be  excluded  fh>m  allbenefit  of 
the  said  estate. 

Given   under  my  hand  this  12th  day  of  August,  1892. 

EDWARD  EOLB, 
811  E  St.  n.  w.,  city. 
84    No.  5062.    Ad.  D.  18.    B.  W.  Lacy,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  fecial  Term  for  Orphans'  Court  Business. 

This  19th  day  of  August,  1892. 

In  re  esUte  of  MARY  ALICE  MAGRUDER  DOWNMAN, 
late  of  Georgetown,  D.  C.    No.  5146.    Ad.  D.  18. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament,  and  for 
letters  testamentary  on  the  estate  of  said  Mary  Alice  Magru- 
der  Downman,  deceased,  by  Cjmthia  R.  Downman: 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday,  sept.  16th,  1892,  at' 11  o'clock  a.  m.,  to  show 
cause,  if  any  exist,  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  and  Evening  Star  once  in  each  of  three  succes- 
sive weeks  before  said  day. 

By  the  Court.  CHARLES  P.  JAMES,  Justice. 

A  true  copy.    Teste.    L.  P.  WRIGHT,  Reg.  of  Wills.  D.  C. 
84    Gtordon  A  Gordon,  Proctors  for  applicant. 


This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  business,  letters 
of  administration  on  the  personal  estate  of  JOHN  T. 
C.  CLARK,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
^ereby  warned  to  euibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  July  next: 
they  may  otherwise  by  law  be  excluded  fh>m  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  7th  day  of  July.  1892. 

GEO.  W.  WISE, 
84  2900  M  St.  n.  w. 


Tliis  is  to  GiTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ftt>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  MART  A.  GALT, 
late  of  the  District  of  Columbia,  deceased. 

All  persona  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  August  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  19th  day  of  August.  1892. 

HENRY  E.  DAVIS, 
84    H.  E.  Davis,  Proctor.  Fendall  Building. 


THIRD    IB(8HRXIOB(. 


This  is  to  GiTB  Notice 

That  the  subscriber,  of  District  of  Columbia,  hath  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  ANNA  E.  WORM- 
LEY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  11th  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  11th  day  of  August,  1892. 
W.  H.  A.  WORMLEY. 
Park  St.,  Mt.  Pleasant. 
88   No.  5118.   Ad.D.  18.   Wm.  H.  Dennis.  Proctor. 


fU%al  JSoiittB. 


ThlB  is  to  GiTe  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained ftt>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  JULIA  LIBS- 
MANN,  late  of  the  Distnot  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  13th  day  of  August 
next:  thev  mav  otherwise  bylaw  be  excluded  from  all 
benefit  of  we  said  estate. 

Given  under  my  hand  this  18th  day  of  August,  1882. 

CHARLES  LIESMANN, 
88   John  A.  Barthel,  Proctor. 

TnThE  supreme  court  of  the  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

August  11th,  1882. 

In  the  case  of  Joseph  Packard,  Jr.,  administrator  d.  b.  n. 
0.  t.  a.  of  WALTER  JONES,  deceased,  the  administrator 
aforesaid  has,  with  the  approval  ot  the  court,  appointed 
Friday,  the  9th  day  of  September,  A.  D.  1882,  at  12  o'clock 
m.  for  making  payment  and  distribution  under  the 
court's  direction  and  control;  when  and  where  all 
creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue,  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched ;  otherwise  the 
administrator  will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Washington  Post  previous  to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
88    No.  116.    Ad.  D.  8. 


This  is  to  GiTe  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  JAMES  THOMP- 
SON, late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  dav  of  August 
next:  they  mav  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  August,  1882. 

CHAPm  BROWN, 
828  4}i  St.  n.  w» 
88    No.  6091.  Ad.  D.  18.  Washington,  D.  C. 

Tliis  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentaiT  on  the  personal  estate  of  HENRY  D.  BOTE- 
LER,  late  or  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  August 
next :  they  may  otherwise  by  law  be  excluded  ftt>m  all  bene- 
fit or  the  said  estate. 

Given  under  my  hand  this  9th  day  of  August,  1892. 
CHAPIN  BROWN, 
828  4K  St.  n.  w.. 
83    No.  5112.    Ad.  D.  18.  Washington,  D.  C. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

August  18,  1892. 

In  the  case  of  Warren  I.  Collamer,  administrator  c.  t.  a.  of 
PHILIP  THOMAS,  deceased,  the  administrator  afore- 
said has.  with  the  approval  of  the  court,  appointed 
Friday,  the  16th  day  of  September,  A.  D.  1892,  at  11  o'clock 
a.  m.  for  making  payment  and  distribution  under  the 
court's  direction  ana  control :  when  and  where  all  creditors 
and  persons  entitled  to  distributive  shares  (or  legacies)  or  a 
residue,  are  hereby  notified  to  attend  in  person  or  by  agent 
or  attorney  duly  authorized,  with  their  claims  against  the 
estate  properly  vouched :  otherwise  the  administrator  e.  t.  a. 
will  take  the  benefit  of  tne  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  pre- 
vious to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  WUls  for  the  District  of  Columbia. 
88    No.18817.    Ad.D.  14. 
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The  opiDion  of  the  court  as  originally 
delivered  in  General  Term,  in  the  case  of 
The  Union  Eiver  Logging  Railroad  Com- 
pany V.  John  W.  Noble,  Secretary  of  the 
Interior,  and  Thomas  H.  Carter,  Commis- 
sioner of  the  General  Land  Office,  was  pub- 
lished in  The  Law  ReI^obtee  (Vol.  XX, 
No.  23),  June,  9,  1892. 

Subsequent  to  that  publication  Mr.  Jus- 
tice James  prepared  a  revised  or  recon- 
structed opinion  in  the  case  without  chang- 
ing the  result.  We  publish  the  revised 
opinion  in  this  number  of  The  Law  Re- 

POBTEB. 

... ,  ,  -  ♦^»^ »        — 

Taxation— Redemption  from  Forfeiture.— 
A  son-in-law  of  an  owner  of  lands  ^rfeited  for 
non-payment  of  taxes  is  not  one  of  the  class 
allowed  to  redeem  ander  Gen.  St.,  Sec.  307, 
directing  that  such  lands  shall  become  a  charge 
upon  the  sinking  fund  commission,  to  be  sold, 
etc.,  provided  that  before  sale  the  owner  there- 
of, "  or  those  claiming  under  or  through  such 
owner,  or  others  having  a  legal  and  equitable 
interest  therein,  shall  have  the  right  to  redeem. 
—Dixon  V.  Hockady,  S.  Car.,  15  S.  E.  Rep.,  342. 


Telegraph  Companies  —  Delay.— The  fact 
that  a  telegraph  company,  which  has  under- 
taken the  deUvery  of  a  death  message,  is  not 
informed,  either  by  the  contents  of  the  message 
or  otherwise,  what  action  the  adressee  expects 
to  take  with  reference  to  being  present  at  the 
ftmeral,  does  not  relieve  the  company  from  li- 
ability for  delay  in  the  delivery  of  the  message. 
West.  U.  Tel.  Co.  v.  Ward,  Tex,  19  S.  W.  R,  898. 


Supreme  Court  of  the  District  of  Columbia. 

In  Gbnbbal  Teem. 

THE  UNION  RIVER  LOGGING  RAIL- 
ROAD COMPANY 

V. 

JOHN   W.   NOBLE,  Secretary  op  the  In- 
TBRiOR,  AND  THOMAS  H.  CARTER,  Com- 

MI88IONER  OF  THE  GENERAL  LaND  OPPICB. 

1.  The  Act  of  ConRresa  of  March  3.  1876,  (18  Stat.,  482)  pro- 

vides for  panting  the  right  of  way  through  the  public 
lands  of  the  United  States,  to  any  railroad  company 
duly  organized  under  the  laws  of  any  State  or  Territory, 
etc.,  and  prescribes  the  necessary  proceedings  for  ob- 
taining the  approval  of  the  Secretary  of  the  Interior  to 
the  location  of  the  railroad. 

2.  The  Act  of  March  3,  1875,  in  granting  right  of  way 

through  the  public  lands,  used  the  word  •'  railroads"  in 
its  ordinary  sense.  It  was  intended  to  apply  only  to 
roads  which  serve  a  pu)»llc  use,  in  other  words  to  con^- 
mon  carrier  roads. 

3.  Whenever  an  application  for  the  necessary  approval  of 

its  map  of  location  is  made  by  a  company  already 
carrying  on  business,  the  very  first  duty  which  the 
statute  imposes  on  the  Secretary  of  the  Interior  is  that 
he  shall  ascertain  whether  the  applicant  is  a  railroad 
company  within  the  meaning  of  the  act,  that  is  whether 
its  road  is  for  public  or  only  for  private  use. 

4.  When  the  railroad  company  has  obtained  the  approval  of 

the  Secretary,  and  has  proceeded  to  the  construction  of 
its  road,  it  is  the  intention  of  the  Act  of  Congress  that, 
so  fsLT  as  executive  inquiry  is  concerned,  the  Secretary's 
approval  shall  stand  as  a  decMon.  The  ftinction  of  ex- 
ecutive inquiry  under  this  statute  ceases  when  a  railroad 
company  has  obtained  approval  of  its  location  of  route 
and  has  upon  that  authority  expended  moneys  in  bnild-  - 
ing  its  road. 
6.  The  right  of  way  conceded  under  this  statute  is  a  right  in 
the  most  absolute  sense— a  property  right  as  perfect  as 
that  which  is  acquired  by  purchase  of  the  soil  under  the 
public  laud  laws. 

6.  The  Secretary  of  the  Interior  acts  as  a  special  tribunal  to 

determine  all  the  facts  which  must  be  considered  before 
he  approves  a-map  of  location,  and  in  all  cases  the  "quali- 
fications dt  the  applicaut"  to  acquire  a  right  of  way. 

7.  If  iu  fact  an  approval  is  obtained  by  a  company  not  quali- 

fied according  to  the  statute  to  have  a  right  of  way,  its 
legal  title  is  liable  to  annuhnant,  but  only  by  Judicial 
proceedings  instituted  for  that  purpose. 

In  Equity.    No.   13,503.    Decided  May  28,  1892. 

The  Chief  Juhtice  and  Justices  Cox  and  James 

sitting. 

Mr.  F.  D.  McKenney,   for  complainant. 

Mr.  Wm.  a.  Maury,  Assistant  Attorney 
General,  for  respondents. 

Mr.  Justice  James  delivered  the  opinion  of 
the  Court: 

This  a  bill  to  restrain  the  Secretary  of  the 
Interior  and  the  Commissioner  of  the  General 
Land  Office  from  molesting  the  complainant's 
right  of  way  through  certain  lands  of  the 
United  States  granted  to  it  under  the  Act  of 
March  3,  1875,  18  Stat.,  482. 
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The  first  section  of  that  act  provides:  **  That 
the  right  of  way  through  the  public  lands  of 
the  United  States  is  hereby  granted  to  any 
railroad  company  duly  organized  under  the 
laws  of  any  State  or  Territory,  except  the 
District  of  Columbia,  or  by  the  Congress  of  the 
United  States,  which  shall  have  filed  with  the 
Secretary  of  the  Interior  a  copy  of  its  articles 
of  incorporation,  and  due  proofs  of  its  organi- 
zation under  the  same,  to  the  extent  of  one 
hundred  feet  on  each  side  of  the  central  line  of 
the  said  road;  also  the  right  to  take  from  the 
lands  adjacent  to  the  line  of  said  road  material, 
earth,  stone  and  timber  necessary  for  the  con- 
struction of  said  railroad;  also  ground  adjacent 
to  such  right  of  way  for  station  buildings,  de- 
pots, machine  shops,  side  tracks,  turnouts,  and 
water  stations,  not  to  exceed  in  amount  twenty 
acres  for  each  station,  to  the  extent  of  one 
station  for  each  ten  miles  of  its  road." 

The  fourth  section  provides:  "That  any  rail- 
road company  desiring  to  secure  the  benefits  of 
this  act  shall,  within  twelve  months  after  the 
location  of  any  section  of  twenty  miles  of  its 
road,  if  the  same  be  upon  surveyed  lands,  and, 
if  upon  unsurveyed  lands,  within  twelve 
months  after  the  survey  thereof  by  the  United 
States,  file  with  the  register  of  the  land  office 
for  the  district  where  such  land  is  located  a 
profile  of  its  road;  and  upon  approval  thereof 
by  the  Secretary  of  the  Interior  the  same  shall 
be  noted  upon  the  plats  in  said  office;  and 
thereafter  all  such  lands  over  which  such  right 
of  way  shall  pass  shall  be  disposed  of  subject 
to  such  right  of  way:  Provided,  that  if  any 
section  of  said  road  shall  not  be  completed 
within  five  years  after  the  location  of  said 
section,  the  rights  herein  granted  shall  be  for- 
feited as  to  any  such  uncompleted  section  of 
said  road." 

The  bill  states  substantially  the  following 
case,  as  showing  compliance  with  these  require- 
ments and  the  vesting  in  complainant  of  a  right 
of  way. 

The  code  of  the  Territory  of  Washington, 
adopted  in  1881,  provided  the  manner  in 
which  companies  for  the  purpose  of  building 
and  running  railroads,  should  be  incorporated 
and  organized.  In  1883  certain  persons  organ- 
ized, in  accordance  with  these  provisions,  a 
company  called  "The  Union  River  Logging 
Railroad  Company,"  whose  business  and  ob- 
jects, as  stated  in  the  articles,  were  to  be  "the 
building,  running,  etc.,  a  railroad  for  the  trans- 
portation of  saw  logs,  piles,  and  other  timber 
and  wood  and  lumber,  and  to  charge  and  re- 
ceive compensation  and  tolls  therefor."    The 


route  of  this  road  was  from  tidewater  in  Lynch' s 
Cove,  at  the  head  of  Hood's  Canal,  to  a  point 
at  or  near  the  northeast  comer  of  township  24 
north  of  range  1  east,  of  the  Williamette  meri- 
dian. The  company  proceeded  to  consthict 
and  equip  a  railroad  extending  some  four  miles 
from  Lynch's  Cove,  and  to  transport  over  it 
saw  logs  and  other  timber. 

On  the  29th  of  December,  1886,  certain  other 
persons  purchased  from  its  then  stockholders 
the  whole  of  Ute  capital  stock  of  the  company 
and  took  control  of  its  franchises,  property  and 
business.  Afterwards,  on  the  17th  of  August, 
1888,  these  new  stockholders,  in  pursuance  of 
authority  granted  by  the  Act  of  1881,  filed  sup- 
plemental articles  of  incorporation  as  follows : 

"  First.  To  coostruct  and  equip  a  railroad 
and  telegraph  line  from  a  convenient  point  on 
tidewater  on  Lynch' s  Cove,  at  the  head  of 
Hood's  Canal,  in  Mason  County,  Washington 
Territory,  and  running  thence  in.  a  general 
northeasterly  direction  by  the  most  practicable 
route  to  a  convenient  point  on  tidewater  on 
Dye's  Inlet,  in  the  county  of  Kitsap,  in  said 
Territory ;  and  also  a  branch  from  said  line,  at 
some  convenient  point  thereon  between  Lynch's 
Cove  and  Dye's  Inlet,  and  running  thence  in  a 
general  northerly  direction,  by  the  most  practi- 
cable route  to  or  near  the  town  of  Seabeck  on 
Hood's  Canal,  in  said  county  of  Kitsap;  and 
also  a  branch  from  some  convenient  point  on 
the  line  of  said  road  between  said  Lynch's  Cove 
and  Dye's  Inlet,  and  running  in  a  general 
northeasterly  direction,  by  the  most  practicable 
route,  to  tidewater  at  or  near  Port  Orehand,  in 
said  county  of  Kitsap;  and  also  to  construct 
and  equip  such  other  branches  to  said  railroad 
and  telegraph  line  as  may  be  necessary  for  the 
proper  and  profitable  management  or  extension 
of  the  business  of  said  corporation. 

"Second.    To    maintain    and   operate    said 
railroad  and  branches  and  carry  freight  and 
pa^asengera  thereon  and  receive  tolls  therefor,^^ 
»  *  *  »  *  » 

In  the  autumn  of  1888,  after  the  filing  of  these 
supplementary  articles  of  incorporation,  plain- 
tifi^s  attention  was  called  to  the  fkct  that  the 
Act  of  Congress  above  referred  to  required 
that  any  railroad  company  which  should  pro- 
pose to  avail  itself  of  the  right  of  way  and  other 
privileges  granted  by  that  act,  should  previ- 
ously file  with  the  Secretary  of  the  Interior  a 
copy  of  its  articles  of  incorporation,  together 
with  due  proofb  of  its  organization.  Thereupon, 
on  the  6th  of  January,  1889,  it  filed  with  the 
register  of  the  land  office  at  Seattle  the  follow- 
ing papers,  duly  certified  and  sworn  to,  namely^ 
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a  copy  of  its  articles  of  incorporation ;  a  copy 
of  the  territorial  law  under  which  the  company 
was  organized ;  a  certificate  of  the  Secretary 
of  the  Territory  that  the  articles  of  incorpora- 
tion had  been  go  filed  in  his  oflJce,  with  the  date 
thereof;  an  official  certificate  by  the  secretary 
of  the  company  of  its  organization  and  of  the 
copy  of  the  articles  filed  with  the  Secretary  of 
the  Interior ;  a  true  list  of  the  names  and  des- 
ignations of  its  officers  at  that  date,  and  a  map 
showing  the  termini  of  the  road,  its  length, 
and  its  route  over  the  public  lands  according  to 
the  public  surveys.  This  was  done  in  accord- 
ance with  the  directions  of  a  circular  for  that 
purpose  issued  by  the  Secretary  of  the  Interior 
on  the  7th  of  November,  1879. 

On  the  10th  of  January,  1889,  the  register  at 
Seattle  transmitted  these  papers  to  the  Com- 
missioner ot  the  General  Land  Office,  and  he 
in  turn,  on  the  28th  of  the  same  month,  trans- 
mitted them  to  the  Secretary  of  the  Interior, 
at  the  same  time  approving  them  and  recom^ 
mending  that  they  be  received  and  placed  on 
file.  On  the  29th  of  the  same  month  they  were 
approved  in  writing  by  the  Secretary  of  the 
Interior— at  that  time  William  P.  Vilas,  Esq.— 
and  were  ordered  to  be  filed.  They  were  ac- 
cordingly BO  filed,  and  the  plaintiff  was  notified 
thereof. 

Afterwards,  in  the  spring  of  the  year,  the 
plaintiff  constructed  its  hue  for  three  miles 
beyond  the  point  to  which  it  had  previously 
extended,  located  at  intervals  a  better  line  of 
road,  made  and  ballasted  a  new  road  bed  of 
standard  gauge,  and  substituted  steel  rails  and 
another  locomotive  for  the  rails  and  equip- 
ments which  had  suffered  for  the  limited  pur- 
poses specified  in  its  original  articles  of  incor- 
poration. 

On  the  13th  of  June,  1890,  a  copy  of  an  order 
by  John  W.  Noble,  Esq.,  Secretary  of  the  In- 
terior, was  served  upon  the  plaintiff,  directing 
it  to  show  cause  why  the  above  "  approval  of 
its  articles  of  incorporation  and  maps  of  defi- 
nite location  should  not  be  revoked  and  an- 
nulled." Thereupon  the  plaintiff,  protesting  at 
the  same  time  that  such  revocation  and  annnl- 
ment  was  beyond  the  power  of  the  Secretar>% 
did  show  cause  as  directed ;  but,  nevertheless, 
on  the  2d  of  June,  1889,  George  Chandler,  Esq., 
then  the  acting  Secretary  of  the  Interior,  made 
the  rule  to  show  cause  absolute,  and  ordered 
'*that  the  approval  of  the  Secretary  of  the 
Interior,  dated  the  29th  of  January,  1889,  of 
the  maps  of  definite  location  or  profile  of  the 
Union  River  Logging  Railroad  Company  be, 
and  the  same  is  hereby  annulled,  cancelled,  set 


aside,  and  held  for  naught,"  and  directed  the 
Commissioner  of  the  General  Land  Office  '*  to 
carry  out  this  order  by  causing  it  to  be  entered 
upon  the  appropriate  plats  and  records  of  his 
office  and  the  proper  local  land  office." 

The  bill  avers  that  the  defendants  are  about 
to  carry  out  this  order,  and  prays  that  it  may 
itself  be  declared  void,  and  that  the  defendants 
may  b»  enjoined  not  to  molest  the  plaintiffs 
enjoyment  of  the  right  of  way  and  of  the  priv- 
ileges secured  to  it  by  the  approval  and  order 
of  29th  January,  1889. 

The  joint  answer  of  the  defendants  admits 
the  truth  of  the  allegations  above  set  forth  In 
substance,  and  then  proceeds  as  follows : 

^*  As  to  the  remaining  paragraphs  of  the  bill, 
these  respondents  say  that  it  became  known  to 
them  that  the  complainant  company  was  not 
engaged  in  the  business  of  a  common  carrier  of 
passengers  and  freight  at  the  time  of  its  appli- 
cation for  admission  to  the  privileges  of  the  Act 
of  Congress  of  March  3,  1875,  Chap.  162,  but 
that  it  was  engaged  at  the  time  in  the  trans- 
portation of  logs  for  the  private  use  and  bene* 
fit  of  the  several  persons  composing  the  said 
company ;  and  thereupon  your  respondent^ 
John  W.  Noble,  Secretary  of  the  Interior,  being 
advised  that  a  railroad  company  carrying  on  a 
merely  private  business  was  not  such  a  railroad 
company  as  is  contemplated  by  the  said  act  of 
Congress,  deemed  it  his  duty  to  take  proper 
steps  to  vacate  and  annul  the  action  of  the  Hon- 
orable W.  F.  Vilas,  Secretary  of  the  Interior, 
of  January  29,  1889,  approving  the  application 
of  the  complainant  company  under  the  said  act 
of  Congn^ess,  and  the  maps  of  definite  location 
accompanying  the  same ;  and  to  that  end  this 
respondent  caused  notice  to  be  given  to  the 
complainant  company  to  show  cause  why  the 
said  action  of  the  Secretary  of  the  Interior 
should  not  be  vacated  and  annulled." 

Secretary  Noble  states  that  he  had  approved 
the  order  of  Acting  Secretary  Chandler  annull- 
ing the  action  of  Secretary  Vilas,  and  had  di- 
rected the  Commissioner  to  carry  into  effect 
such  annulling  order.  He  further  states  that  he 
was  advised  that  he  had  the  right  to  revoke  the 
action  of  his  predecessor  as  having  been  done 
improvidently  and  on  false  suggestions  and 
without  authority  under  the  said  statute. 

It  ftirther  appears  by  the  answer  that  an  ap- 
plication for  a  rehearing  had  been  filed  with  it 
and  is  now  pending  and  undecided. 

Some  statements  or  rather  suggestions  of  facts 
were  made  at  the  argument  to  which  we  have 
not  thought  it  proper  to  allude.  As  this  case 
was  submitted  on  the  bill  and  answer  and  ao- 
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companying  exhibits  we  know  only  what  ie 
there  shown ;  and  it  is  because  the  facts  appear 
only  in  this  way  that  we  have  stated  the  con- 
tents of  the  pleadings  at  such  length.  The  ques- 
tion to  be  considered  by  us  is,  whether  the  facts 
thus  shown  entitle  the  complainant  to  an  in- 
junction. 

In  that  inquiry  the  particular  questions  are: 
first,  what  matters  were  to  be  considered  by  the 
Secretary  of  the  Interior  when  the  complainant 
submitted  its  application  for  a  right  of  way; 
second,  what  was  the  effect  of  his  action  in  ap- 
proving that  application ;  third,  what  was  the 
power  of  his  successor  if  the  latter  should  be  of 
opinion  that  the  original  approval  had  been 
made  improvidently  or  upon  false  suggestions 
or  representations? 

In  the  first  place,  the  Act  of  March  3,  1875,  in 
granting  right  of  way  through  the  public  lands, 
used  the  word  **  railroads  "  in  its  ordinary  sense. 
It  was  intended  to  apply  only  to  roads  which 
serve  a  public  use;  in  other  words  to  common 
carrier  roads.  Whenever  an  application  for  the 
necessary  approval  of  its  map  of  location  is 
made  by  a  company  already  carrying  on  busi- 
ness the  very  first  duty  which  the  statute  im- 
poses on  the  Secretary  of  the  Interior  is  that  he 
shall  ascertain  whether  the  applicant  is  a  rail- 
road company  within  the  meaning  of  the  act; 
that  is,  whether  its  road  is  for  public  or  only 
for  private  use.  Indeed  the  respondent's  own 
attitude  is  that  such  an  inquiry  is  part  of  the 
Secretary's  business:  He  himself  is  asserting 
that  the  Secretary  of  the  Interior  is  competent 
to  ascertain,  and  is  charged  to  ascertain, 
whether  an  applicant  was,  at  the  time  of  its 
application,  in  good  faith  a  railroad  within  the 
meaning  of  the.statute.  The  very  assertion  of 
power  relating  to  that  matter  which  respondent 
now  makes,  is  a  contention  that  this  is  an 
inquiry  which  it  is  the  duty  of  a  Secretary  of 
the  Interior  to  institute,  and  that  is  a  conces- 
sion that  Secretary  Vilas  had  the  same  power 
and  was  charged  with  the  same  duty.  It  is  not, 
however,  to  any  argumenium  ad  hcnninem^  that 
we  give  weight.  The  statute  plainly  made  it 
the  duty  of  Secretary  Vilas  to  ascertain  the 
the  validity  of  complainant's  pretentions,  and 
whether  it  was  competent  to  acquire  rights 
under  the  statute. 

What  effect  did  the  statute  intend  to  give  to 
this  inquiry  and  ascertainment?  Was  it  in- 
tended that  there  should  bd  no  time  at  which 
executive  action  should  become  conclusive? 
The  applicant  is  invited  and  authorized  by  the 
statute  to  proceed  at  once  with  the  construction 
of  its  road  on  obtaining  approval  of  its  location. 


When  such  steps  are  actually  taken  in  conse- 
quence of  such  approval  it  would  seem  to  be 
the  intention  of  the  legislature  that,  so  far  as 
executive  inquiry  is  concerned,  the  Secretary's 
approval  shall  stand  as  a  decision.  It  is  not 
conceivable  that  the  same  law  which  authorizes 
a  railroad  company  to  build  its  road  on  obtain- 
ing the  Secretary's  approval  of  its  location, 
should  contemplate  further  inquiry  by  him  into 
its  right  to  do  so  after  it  has  built  its  road. 
We  conceive,  then  that  the  function  of  execu- 
tive inquiry  under  this  statute  ceases  when  a 
railroad  company  has  obtained  approval  of  its 
location  of  route  and  has  upon  that  authority 
expended  moneys  in  building  its  road.  The 
executive  determination  of  its  status  and 
qualification  to  be  a  grantee  of  right  of  way 
stands  then  as  an  authorized  executive  decision ; 
a  decision  which  is  conclusive  against  executive 
interference. 

Next,  what  is  the  nature  of  the  right  acquired 
by  a  railroad  company  ? 

We  observed  at  the  argument  that  counsel  for 
the  respondent  characterized  it  as  a  "privilege," 
as  if  it  were  some  kind  of  sufferance  or  revocable 
gratuity,  and  thus  differed  essentially  firom  a 
property  right.  It  is  enough,  perhaps,  that  the 
statute  calls  it  "a  right  of  way."  In  the  ab- 
sence of  any  indication  of  a  different  meaning, 
we  perceive  no  reason  to  suppose  that  these 
words  have  less  than  their  usual  force.  A  right 
of  way  means  a  property  right,  and  there  is  not 
only  no  reason  to  suppose  that  it  means  less  in 
this  statute,  but  there  is  reason  for  a  contrary 
acceptation.  These  concessions  have  in  view  the 
earlier  settlement  of  the  public  lands.  They  are 
made  for  the  pubjic  welfare,  and  anything  less 
than  a  complete  and  permanent  grant  of  a 
property  right  would  be  inconsistent  with  the 
objects  as  well  as  with  the  words  of  the  statute. 
Still  more  would  any  uncertain  **  privilege  "  or 
sufferance  be  inconsistent  with  an  invitation  to 
expend  moneys  in  constructing  railroads.  We 
conceive  that  it  is  plain,  then,  that  the  right  of 
way  conceded  under  this  statute  is  a  right  in  the 
most  absolute  sense  ;  a  property  right  as  perfect 
as  that  which  is  acquired  by  purchase  of  the 
soil  under  the  public  land  laws. 

The  same  principles  apply,  then,  in  this  case 
which  have  been  applied  by  the  Supreme  Court 
to  patents  conveying  public  lands.  They  apply, 
in  the  first  place,  in  ascertaining  the  nature  and 
scope  of  the  Secretary's  action  in  approving  a 
map  of  location,  and,  in  the  second,  in  determin- 
ing whether  there  is  any  executive  power  to  in- 
terfere after  title  has  vested  in  the  railroad. 

In  Steel  v.  Smelting  (Company,  106  U.  S.,  447 
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(461),  the  Supreme  Court  held  that  the  officers 
of  the  Land  Department  acted  as  a  8i>eoial  tri- 
bunal for  the  decision  of  all  matters  which  must 
be  decided  before  issuing  a  land  patent,  and  that 
such  decisions  were,  for  executive  purposes,  con- 
clusive. In  that  case  the  ground  taken  was, 
that  a  patent  was  void  because  it  had  been  ob- 
tained by  "fraud,  bribery,  perjury,  and  subor- 
nation of  perjury."  The  court,  speaking  of  the 
Land  Department,  said  that :  "  Necessarily  it 
must  consider  and  pass  upon  the  qtuiliflcations 
of  the  applicant,  the  acts  he  has  performed  to 
secure  the  title,  the  nature  of  the  land,  and 
wheth§r  it  is  of  the  class  which  is  open  to  sala 
Its  judgment  upon  these  matters  is  that  of  a 
special  tribunal,  and  is  unassailable  except  *by 
direct  proceedings  for  its  annulment  or  limita- 
tion." It  is  especially  pertinent  to  the  present 
inquiry  that  the  court  held  that  executive  power 
could  not  annul  action  which  had  caused  title 
to  pass,  on  the  ground  that  it  had  been  ob- 
tained by  Araud. 

In  Johnson  v.  Towsley,  13  Wall.,  73  (86),  Mr. 
Justice  Miller,  speaking  for  the  court  declared 
it  to  be  "  the  general  doctrine  that  when  the 
law  confided  to  a  special  tribunal  the  authority 
to  hear  and  determine  certain  matters  arising 
in  the  course  of  its  duties,  the  decision  of  that 
tribunal  within  the  scope  of  its  authority  is 
conclusive  upon  all  others.  That  the  action  of 
the  Land  Office  in  issuing  a  patent  for  any  of 
the  public  lands  subject  to  sale,  by  pre-emption 
or  otherwise,  is  conclusive  of  the  legal  title, 
must  be  admitted  under  the  principle  above 
stated;  and  in  all  courts  and  in  all  forms 
of  ju^clal  proceedings  where  this  title  must 
control,  either  by  the  limited  powers  of  the 
court  or  of  the  essential  character  of  the 
proceedings,  no  inquiry  can  be  permitted  into 
the  circumstances  under  which  it  was  obtained." 

According  to  these  decisions,  the  Secretary  of 
the  Interior  acts  as  a  special  tribunal  to  deter- 
mine all  the  facts  which  must  be  considered 
before  he  approves  a  map  of  location;  and  in 
all  cases  the  '* qualifications  of  the  applicant" 
to  acquire  a  right  of  way — in  other  words,  the 
fact  that  it  is  a  railroad  within  the  meaning  of 
the  statute,  is  one  of  these  facts.  And  accord- 
ing to  these  same  decisions,  when  an  affirma- 
tive decision  is  made  and  the  map  of  location 
is  approved,  the  legal  title  to  a  right  of  way 
vests  at  once  by  operation  of  the  statute.  We 
can  perceive  no  difiference  in  this  respect  be- 
tween the  action  of  the  Land  Department  in 
executing  a  patent  whereby  it  directly  conveys 
the  title  and  the  action  of  the  Secretary  where- 
by the  statute  is  caused  to  vest  title.    In  both 


cases  title  is  passed  by  means  of  executive  de- 
termination and  action.  And  it  vests,  as  the 
Supreme  Court  has  held  in  the  cases  referred 
to,  even  if  executive  action  be  obtained  by 
fraudulent  misrepresentation.  From  that  time 
it  must  be  treated  as  a  legal  title.  **In  all 
courts,  and  in  all  forms  df  judicial  proceedings 
where  this  title  must  control,  either  by  reason 
of  the  limited  powers  of  the  court  or  of  the 
essential  character  of  the  proceeding,  no  in- 
quiry can  be  permitted  into  the  circumstances 
under  which  it  was  obtained."  A  nulte  fortiori 
must  it  be  conclusive  against  all  subsequent 
executive  inquiry. 

If  in  fact  an  approval  of  location  is  obtained 
by  an  applicant  not  qualified  according  to  the 
statute  to  have  a  right  of  way,  its  legal  title  is 
undoubtedly  liable  to  annulment;  but  until 
annulled  it  must  be  regarded  as  property,  and 
the  holder  can  be  deprived  of  it  only  by  due 
process  of  law.  It  is  hardly  necessary  to  dem- 
onstrate that,  in  such  matters  as  this,  due  pro- 
cess is  by  judicial  proceedings  instituted  in  a 
court  of  competent  jurisdictipn  for  the  pur- 
pose of  a  direct  annulment  of  the  title. 

It  can  hardly  be  maintained  that  executive 
power  is  larger  in  this  case  than  in  the  case  of 
a  patent,  on  the  ground  that  an  entry  of  ap- 
proval of  location  is  merely  an  office  record. 
It  may  be  an  office  record,  of  which  only  the 
Land  Department  shall  have  custody,  but  it  is 
not  merely  that.  The  statute  makes  that  record 
an  element  of  the  title ;  it  is  thereby  one  of  the 
muniments  of  title,  and  the  owner  of  the  right 
of  way  has  an  interest  in  its  existence  and  pres- 
ervation. In  so  far  as  it  is  a  muniment  of  title 
it  is  subject  to  no  larger  executive  control  or 
disposal  than  a  patent  conveying  lands  would 
be. 

The  question  of- relief  remains  to  be  consid- 
ered. When  a  public  officer  assumes  powers 
over  property  which  do  not  belong  to  him,  and 
infringes  upon  or  violates  the  rights  of  a  citi- 
zen under  pretense  of  such  assumed  authority, 
equity  has  jurisdiction  to  interfere  by  injunc- 
tion. Keer  on  Injunc,  Sec.  1309.  The  annul- 
ment of  the  former  approval  of  complainant's 
location  must  have  the  effect  to  impair  its 
peacefhl  enjoyment  of  its  right  of  way,  and  to 
expose  it  to  trespasses  and  interruptions.  We 
conceive  that  it  is  not  necessary  that  these  in- 
terruptions should  proceed  immediately  firom 
the  respondent.  Apart  from  such  trespasses, 
the  impairment  of  the  complainant's  muniment 
of  title  is  itself  an  injury  which  is  a  proper  sub- 
ject of  restraint. 
We  observe  that  the  answer   of   Secretary 
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Noble  states  that  complainant's  motion  for  a 
rehearing  is  still  pending  and  undecided.  This 
may  be  a  suggestion  that  the  respondent  cannot 
now  be  supposed  to  threaten  to  carry  out  the 
order  complained  of;  but  on  the  other  hand  the 
answer  admits  the  allegations  contained  in  the 
first  seventeen  paragraphs  of  the  bill,  and  one 
of  these  is  an  averment  that  the  respondents 
are  about  to  carry  out  that  order.  Besides,  we 
find  the  respondent  insisting  upon  his  right  and 
duty  to  do  so,  and  must  therefore  understand 
that  he  will  do  so  unless  restrained. 

An  order  of  injunction  may  be  prepeared  ac- 
cording to  this  opinion. 


Supreme  Court   of  Ohio. 

LESTER  V.  BUEL. 
OoNTRAOTS— Gambling — Option    dealings— 

RBOOVBBY  OP   AMOUNT  LOST. 

1.  A  contract  whereby  one  of  the  parties  is  to  have  the 

option  to  bny  or  sell  at  a  future  time  a  certain  commo- 
dity, on  the  understanding  of  both  that  there  is  to  be  no 
delivery  of  the  commodity,  the  party  losing  to  pay  to 
the  other  the  difference  in  the  market  price  simply,  is 
by  common  law,  as  well  as  by  statute,  in  this  State  (Sec. 
6984a,  Rev.  Stat.,  as  adopted  April  15, 1882)  a  ^'gambling 
contract**  or  wager  upon  the  fVibure  price  of  the  com- 
modity, and  therefore  void. 

2.  Where  the  purchase  or  sale  of  a  commodity  is  adopted  as 

a  mode  of  disguising  a  wager  upon  the  market  price  of 
the  commodity  at  a  fhture  time,  the  fact  that  one  of  the 
parties  assumes  to  make  the  purchase  or  sale  as  a  com- 
mission merchant  only  will  not  alter  the  relation  in 
which  they  stand  as  parties  to  the  wager.    Each  Is  in 
law  partioept  orimirUa  to  the  wager,  and  either  may,  as 
loser,  recover  firom  the  other  as  a  '*  winner,"  under  the 
provisions  of  section  4270,  Revised  Statutes. 
Decided.  March  22,  1892. 
Mr.  Justice  Minshall  decided  the  opinion  of 
the  Court : 

Two  questions  arise  upon  this  record.  The 
first  relates  to  the  right  of  the  plaintiff  to  re- 
cover upon  his  petition,  and  the  second  relates 
to  the  light  of  the  defendants  to  recover  upon 
their  counter-claim,  although  the  plaintiff  may 
have  no  right  to  recover  upon  his  petition ;  in 
other  words,  whether  the  purchases  and  sales 
of  grain  on  which  the  plaintiff  has  charged  and 
seeks  to  recover  commissions  were  wagers  upon 
the  ftiture  price  of  the  commodities  bought  and 
sold ;  and  if  so,  whether  under  the  statutes  of 
this  State,  the  defendants  may  recover  from 
him  the  amount  claimed,  as  the  *^  winner  *'  of 
the  money  so  **  lost "  and  paid  to  him.  Though 
all  the  evidence  is  set  forth  in  a  bill  of  excep- 
tions, it  is  not  the  province  of  this  court  to  con- 
sider it  for  the  purpose  of  determining  whether 


the  finding  of  the  jury  is  right  as  a  matter  of 
fact.  If  the  evidence  was  submitted  to  the  jury 
under  proper  instructions,  we  must  accept  its 
finding  as  an  affirmation  of  the  claim  of  the 
defendants  as  to  the  character  of  the  alleged 
purchases  and  sales  of  gn:*ain,  on  which  the 
plaintiff  seeks  to  recover  the  commissions 
charged  in  the  account  on  which  he  has  brought 
his  suit.  It  is  well  settled  that  purchases  or 
sales  of  commodities  of  any  kind  for  ftiture 
delivery  are  valid,  although  the  seller  may  not 
own  the  commodity  at  the  time  the  contract  is 
made,  and  will  have  no  other  means  of  per- 
forming than  by  going  into  the  market  and 
making  the  requisite  purchase  when  the  time 
for  delivery  arrives.  "  But  such  a  contract  is 
only  valid  when  the  parties  really  intend  and 
agree  that  the  goods  are  to  be  delivered  by  the 
seller  and  the  price  to  be  paid  by  the  buyer  ; 
and  if  under  the  guise  of  such  a  contract,  the 
real  intent  be  merely  to  speculate  in  the  rise  or 
fall  of  prices,  and  the  goods  are  not  to  be  deliv- 
ered, but  one  party  is  to  pay  to  the  other  the 
difference,  between  the  contract  price  and  the 
market  price  of  the  goods  at  the  date  fixed  for 
executing  the  contract,  then  the  whole  trans- 
action constitutes  nothing  more  than  a  wager, 
and  is  null  and  void."    Benj.  Sales,  Sec.  542. 

This  is  so  well  settled  that  we  think  it  unne- 
cessary to  do  more  than  refer  to  a  few  of  the 
leading  cases  on  the  subject :  Irwin  v.  Williar, 
110  U.  S.,  499,  508,  510 ;  Embrey  V.  Jemison, 
131  id.,  336,  334 ;  Bigelow  v.  Benedict,  70  N.  Y. 
202,  206 ;  Kahn  v.  Walton,  46  Ohio  St.,  196,  215. 
In  this  State,  by  an  act  adopted  April  15,  1882, 
and  embodied  in  section  6934a,  Revised  Statutes, 
such  contracts  are  declared  to  be  ''gambling 
contracts,"  and  the  parties  making  them  liable 
to  fine  and  imprisonment  Its  language,  appli- 
cable to  this  case,  is:  "Whoever  contracts  to 
have  or  give  to  himself  or  another  the  option 
to  sell  or  buy,  at  a  ftiture  time,  any  gprain  or 
other  commodity,  *  *  *  where  the  intent  of 
the  parties  thereto  is  that  there  shall  not  be  a 
delivery  of  the  commodity  sold,  but  only  a  pay- 
ment of  differences  by  the  parties  losing  upon 
the  rise  or  fall  of  the  market,"  shall  be  fined 
and  imprisoned,  and  the  contracts  so  made 
"shall  be  considered  gambling  contracts,  and 
shall  be  void."  So  that  in  this  State  the  char- 
acter of  such  contracts  rests  not  merely  upon 
judicial  decision,  but  also  upon  statute,  and 
there  is  no  room  for  question  as  to  what  the  law 
is  in  such  cases.  Many  of  the  other  States  have 
similar  statutes.  And  indeed,  Mr.  Bishop  says : 
"By  common  consent,  all  bargains  for  the  pur- 
chase and  sale  of  things — for  example,  stocks 
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and  oommodities— where  it  is  the  understand- 
ing of  the  parties,  whether  expressed  or  not, 
that  the  things  are  not  to  be  delivered,  but  at 
the  agreed  time  the  *  difference '  between  the 
market  values  at  the  two  periods  are  to  be  ad- 
justed, and  all  other  transactions  of  this  nature, 
are  illegal  or  against  public  policy,  to  the  ex- 
tent that  courts  will  not  enforce  them.  These 
are  all  gambling  contracts,  disturbing  the  course 
of  trade,  and  not  tolerated  by  law.  But,"  he 
adds,  '*a  sale  in  good  faith,  for  ftiture  actual 
delivery,  \b  valid,  even  though  at  the  time  of 
the  sale  the  seller  has  not  the  article  in  his 
possession."    Bish.  Oont.,  Sec.  534  and  notes. 

And  the  law  is  the  same  where  the  suit  is  by 
one  who  acted  as  broker  to  recover  commissions 
for  making  the  purchases  or  sales,  where  he 
had  knowledge  of  the  character  of  the  trans- 
actions, for  in  such  case  he  is  aparticeps  criminia 
and  has  no  better  right  to  recover  than  either 
of  the  other  parties  to  the  wager.  Embrey  v. 
Jemlson,  supra ;  Kahn  v.  Walton,  46  Ohio  St., 
195 ;  Pearce  v.  Foote,  113  111.,  229. 

The  evidence  in  the  case  tended  to  show  that 
the  transactions  between  the  parties  were  sim- 
ply wagers  upon  the  course  of  the  grain  market 
at  Chicago,  although  the  plaintiff  and  his  wit- 
nesses testified  that  the  purchases  and  sales 
were  real,  and  that  deliveries  would  have  been 
made  if  required  by  the  customer.  The  defend- 
ants testified  that  there  was  no  such  under- 
standing, and  that  the  transactions  were  simply 
wagers;  and,  looking  at  the  circumstances  as 
detailed  in  evidence,  we  are  unable  to  see  how 
either  party  could  have  had  any  other  under- 
standing. The  account  attached  to  the  petition 
shows  that  in  the  brief  period  of  about  two 
months  five  hundred  and  thirty-five  thousand 
bushels  of  grain  were  bought,  and  that  exactly 
the  same  number  were  sold  without  a  single 
delivery  having  been  made.  The  customer  was 
required  to  deposit  a  certain  amount  in  the  way 
of  '*  margins,"  and  which  he  has  to  keep  good  by 
adding  thereto,  when  in  the  course  of  the  trans- 
action he  met  with  losses.  There  were,  it  seems, 
twenty-three  different  but  continuous  deals. 
When  a  certain  number  of  bushels  of  corn  or 
wheat  was  bought  for  future  delivery,  on  the 
next,  or  a  few  days  thereafter,  a  like  number 
was  sold.  If  the  sale  was  at  a  price  higher  than 
the  purchase,  commissions  were  deducted,  and 
the  remainder,  if  any,  went  to  the  credit  of  the 
customer's  account;  if  for  less  than  the  pur- 
chase, the  commissions  were  added  to  the  dif- 
ference, and  the  sum  went  to  his  debit.  Or  if 
the  first  transaction  was  a  sale,  it  would  be 
closed  by  a  purchase  of  a  like  number  of  bushels. 


And  here,  if  the  purchase  was  upon  a  rising 
market,  the  customer  lost,  if  upon  a  declining 
market,  he  gained,  and  his  account  was  in  each 
case  debited  or  credited  accordingly.  Now 
when  it  is  remembered  that  neither  of  the  de- 
fendants had.  any  actual  connection  with  the 
grain  business,  had  no  need  to  buy  or  sell  grain 
of  any  kind — the  one  being  a  youhg  physician 
and  the  other  an  assistant  in  the  office  of  the 
city  treasury,  and  without  the  means,  as  the 
plaintiff  knew,  of  purchasing  such  large  quan- 
tities of  grain,  and  as  no  grain  was  in  fbct  de- 
livered, each  transaction  being  settled  accord- 
ing to  the  difference  in  the  market  between  the 
time  of  purchasing  and  the  time  of  selling,  or 
conversely,  between  tlie  time  of  selling  and  the 
time  of  purchasing— what  inference  should  be 
drawn  from  such  a  state  of  facts  other  than 
that  reached  by  tje  jury?  The  court  charged 
the  jury  that  *'  a  contract  for  the  sale  of  grain 
or  other  commodity,  to  be  delivered  at  a  friture 
day,  is  not  invalidated  by  the  fact  that  it  was  to 
be  delivered  at  a  future  day,  nor  by  the  addi- 
tional &ct  that  at  the  time  of  the  m|iking  of  the 
contract  the  vendor  had  not  the  goods  in  his 
possession,  nor  by  the  additional  fact  that  at 
the  time  he  had  not  entered  into  any  contract 
to  buy  or  procure  the  goods,  nor  by  the  fiirther 
fact  that  at  the  time  he  had  no  reasonable  pros- 
pect of  procuring  them  for  delivery,  according 
to  the  tenor  of  the  contract  In  such  case,  if 
either  party  to  the  contract  has  the  right  to 
compel  a  delivery  or  receipt  of  the  goods,  it  is 
a  valid  contract,  although  the  parties  thereto 
thereafter  settle  and  agree  to  close  up  the  trans- 
action by  a  payment  of  differences.  Nor  does 
the  statute  of  Ohio,  which  has  been  read  and 
commented  upon  in  your  hearing,  apply  to 
sales  of  grain  or  other  goods  for  Aiture  delivery, 
where  the  only  option  is  as  to  the  time  of  deliv- 
ery within  certain  limits."  And  then  charged 
that  **an  understanding  between  the  vendor 
and  vendee,  at  'the  time  the  contract  is  made, 
that  the  goods  shall  not  be  delivered  or  received, 
but  merely  to  pay  or  receive  the  difference  be- 
tween the  price  agreed  upon  and  the  market 
price  at  the  time  agreed  upon  for  its  delivery, 
brings  the  transaction  within  the  statute,  and 
is  void.  Nor  does  it  matter  what  form  the 
parties  give  to  their  contracts.  *  *  *  No 
amount  of  painstaking  or  legal  exactness," 
they  were  told,  could  change  the  result,  if  the 
intention  of  the  parties  appeared  to  have  been 
to  deal  in  ftiture  options  simply.  The  case  was 
in  this  regard  fairly  submitted  to  the  Jury,  and 
we  may  add,  that  if  it  was  proper  for  us  to 
weigh  the  evidence,  we  would  not  feel  at  all 
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disposed  to  disturb  the  verdict.  It  matters  lit- 
tle what  devices  may  be  used,  or  what  phrase- 
ology may  be  adopted,  for  the  purpose  of  giving 
to  a  transaction  a  fair  mercantile  appearance ; 
if  a  court  and  Jury  are  satisfied  ftom  all  the 
circumstances  in  evidence  that  it  is  simply  a 
wager  in  disguise,  there  is  no  rule  of  law  nor 
principle  of  reason  that  can  require  them  to 
disregard  their  convictions  upon  the  subject. 
Persuasions  so  obtained  are  no  more  than  the 
result  of  the  aggregate  proof  of  the  evidence, 
by  which,  in  every  case,  the  verdict  of  the  jury 
should  be  rendered ;  and  no  amount  of  what 
they  may  honestly  believe  to  be  perjury  can 
require  them  to  disregard  conclusions  forced 
upon  their  minds  by  all  the  evidence  in  the 


The  next  question  is,  had  the  defendants  the 
right  on  their  counter-claim  t«  recover  back  the 
sums  paid  the  plaintiff  in  the  way  of  margins  ? 
This  the  court  charged  they  had  the  right  to  do, 
**  less  the  amount  they  received  by  the  way  of 
profits,"  if  the  jury  found  under  the  instruc- 
tions before  given  them  that  the   "  contracts 
were  gambling  transactions,"  and  were  known 
at  the  time  to  be  such  by  the  plaintiff.    The 
plaintiff  makes  two  objections  to  the  right  of 
the  defendants  to  recover :    (1)  That  he  simply 
acted  as  agent  of  the  defendants  in  making  the 
purchases  and  sales,  and  that  the  money  re- 
ceived by  him  was  paid  to  the  persons  with 
whom  he  dealt  on   behalf  of  the  defendants ; 
and  that  he  is  therefore  not  the  **  winner  "—the 
statute,  section  4270,  Revised  Statutes,  simply 
providing  for  a  recovery  against  the  "  winner" 
by  the  loser  on  any  bet  or  wager.    (2)  That  he 
paid  the  money  over,  according  to  the  under- 
standing, before    notice  or   suit   brought.    If 
these  purchases  and  sales  of  grain  were  in  fact 
wagers  on  the  ftiture  price  of  the  grain  osten- 
sibly dealt  in,  then  it  is  clear  that  the  relation 
of  principal  and  agent  did  no(  exist  between 
the  defendants  and  the  plaintiff ;  and  that  they 
were  such  was  found  by  the  verdict  of  the  jury 
under  proper  instructions  from  the  court.    The 
parties  to  a  wager  stand  in  opposed  relations, 
each  acting  for  himself  in  the  matter  of  making 
it.    Both  may  be  particepa  criminis  with  respect 
to  the  crime — in  other  words,  principals  in  its 
commission— but   neither  acts   for  the  other. 
And  this  is  so  in  many  offenses  against  public 
policy,  as  in    usury  and  the  like.    It  is  not 
doubted  but  that  in  a  sense  either  party  to  a 
wager  may  have  an  agent — that  is,  either  may 
act  for  himself  through  another;  as  in   this 
case,  the  defendants  at  first  acted  through  Hale, 
who  by  their  direction,  put  up  the  margins  for 


them,  and  so  the  plaintiff  may  have  acted  for 
or  with  other  parties  in  Chicago.  But  under 
the  finding  of  the  jury  that  the  transactions 
between  the  parties  were  wagers,  neither  could 
have  acted  for  the  other.  The  assumption  of 
the  plaintiff  that  he  was  buying  or  selling  wheat 
for  the  defendants  was  a  mere  disguise  adopted 
for  the  purpose  of  concealing  the  nature  of  the 
real-transaction,  and  as  it  had  no  foundation  in 
fact,  the  agency  based  upon  it  is  alike  a  mere 
assumption,  and  had  no  real  existence.  The 
transactions  were  had  directly  with  the  plain- 
tiff, through  his  agent,  Collins,  at  Cleveland. 
The  money  was  received  of  the  defendants  by 
Collins,  and  transmitted  to  him  at  Chicago. 
If  he  saw  fit  to  divide  with  others  associated 
with  him  in  making  the  wager,  that  was  a  mat- 
ter of  his  own  concern,  but  it  cannot  alter  the 
case,  nor  affect  the  right  of  the  defendants  to 
recover  from  him  as  a  "winner"  under  the 
statute. 

The  cases  cited  and  relied  on  by  counsel  for 
the  plaintiff  in  error  are  without  application 
here,  for  the  reason  that  they  are  all  cases 
where  there  was  no  question  about  the  agency 
of  the  party  from  whom  a  recovery  was  sought. 
Smith  V.  Bromley,  2  Doug.,  696,  note ;  Bone  v. 
Ekless,  6  Hurl.  &  N.,  926,  928 ;  Whart  Ag ,  Sea 
250.  They  established  the  well-settled  principle 
that  where  money  is  delivered  to  an  agent,  to 
be  applied  to  an  illegal  purpose,  while  the  agent 
has  no  right  to  retain  it,  yet  where  he  has  paid 
it  over  in  accordance  wiUi  the  instructions  to 
him,  before  notice  from  the  principal  not  to  do 
so,  no  recovery  can  be  had  against  him.  For 
example,  if  suit  had  been  brought  by  Buel  and 
Watkins  to  recover  of  Hale  the  money  place  in 
his  hands  to  be  put  up  as  margins  with  Lester, 
Hale,  by  way  of  defense,  might  have  shown 
that  he  had  placed  the  money  as  instructed 
before  notice  to  him  not  to  do  so.  But  Lester 
can  make  no  such  defense,  the  character  of 
agent  having  been  simply  assumed,  to  conceal 
the  real  nature  of  the  relation  between  himself 
and  the  defendants,  and  to  disguise  what  was 
known  to  be  a  crime.  The  relation  was  an  as- 
sumed, and  not  a  real  one,  and  is  therefore  no 
defense  to  the  action  given  the  loser  by  statute 
to  recover  of  the  winner  money  lost  on  a  wager. 
The  provisions  of  section  4270  are  not  directed 
against  any  particular  form  of  gambling.  The 
language  is :  **  If  any  person,  by  playing  at 
any  game,  or  by  means  of  any  bet  or  wager, 
loses  to  any  other  person  any  sum  of  money  or 
other  thing  of  value,  and  pays  or  delivers  the 
same,  or  any  part  thereof,  to  the  winnelr,"  the 
person  who  so  loses  and  pays  may,  within  the 
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time  named,  reoover  the  same  '*  from  the  winner 
thereof."    The  evil  is  the  same  whether  the 
money  is  wagered  upon  the  tarn  of  a  card,  the 
result  of  a  horse-race,  or  the  coarse  of  the 
market ;  and  the  langaage  is  broad  enoagh  to 
inclade  not  only  either  of  these  forms  of  bet- 
ting, but  any  form  in  which  money  is  lost  and 
paid  to  the  **  winner"  apon  a  bet  or  wager.    A 
wager  is  generally  defined  by  lexicographers 
as    something  hazardoas   upon  an   ancertain 
event,  and  this  agrees  with  its  legal  accepta- 
tion.   As  defined  by  Anson :    **  A  wager  is  a 
promise  to  pay  money  or   transfer  property 
apon  the  determination  or  ascertainment  of  an 
ancertain  event."    Anson  Oont.,  166.    With  re- 
gard to  the  ftitare,  the  market  is  always  a  mat- 
ter of  anoertainty  and  specalation.    When  left 
to  its  natural  coarse,  it  will  fiuctaate  from  day 
to  day,  bat  still  more  so  when  manipulated  by 
gamblers,  who,  under  the  disguise  of  buying 
and  selling,  simply  lay  wagers  upon  its  future 
course.    Such  transactions  the  Legislature  has, 
in  section  6934a,  Revised  Statutes,  declared  to 
be  gambling,  and  this  section  should  be  con- 
strued with  section  4270,  id.,  so  as  to  suppress 
gambling  upon  the  fhture  price  of  grain  and 
other  conmiodities,  as  upon  any  other  uncer- 
tain event,  not  merely  because  of  its  infiuence 
upon  public  morals,  bat  because  of  its  ruinous 
effect  upon  legitimate  trade  and  commerce.    In 
Pearce  v.  Foote,  113  111.,  228,  239,  Scott,  J.,  in 
construing  similar  statutes  in  the  State  of  Illi- 
nois, said:    "Although  the  statutes  being  con- 
sidered are  highly  penal,  there  is  no  warrant  for 
construing  them  with  any  unreasonable  strict- 
ness.   They  ought  rather  to  have  a  just,  if  not 
liberal,  construction,  to  the  end  the  legislative 
intention  may  be  accomplished— to  prohibit  all 
dealings  in  options  in  grains  or  other  commodi- 
tiee.    Nothing  is  productive  of  more  mischiev- 
ous results. 

"Considerable  fortunes  secured  by  a  life  of 
honest  industry  have  been  lost  in  a  single  ven- 
ture in  •  operations.'  The  evil  is  all  the  more 
dangerous  from  the  fact  it  seemingly  has  the 
sanction  of  honorable  commercial  usage  in  its 
support.  It  is  a  vice  that  has  in  recent  years 
grown  to  enormous  proportions.  Legitimate 
transactions  on  the  board  of  trade  are  of  ut- 
most importance  in  commerce.  Such  contracts, 
whether  for  immediate  or  fliture  delivery,  are 
valid  in  law,  and  receives  its  sanction  and  all 
the  support  that  can  be  g^ven  to  them.  It  is 
only  against  unlawfril  *  gambling  contracts '  the 
penalties  of  the  law  are  denounced,  and  no 
Bubtle./ln6886of  construction  ought  to  be  adopted 
to  defeat  the  end  it  is  to  be  hoped  may  be  ulti- 
mately accqmplished." 


It  may  well  be  doubted  whether  it  required 
the  legislative  declaration  contained  in  section 
6934a,  Revised  Statutes,  that  contracts  for  such 
options  as  are  made  punishable  by  it  should  be 
construed  to  be  "gambling contracts,"  to  bring 
them  within  the  remedy  given  the  loser  against 
the  winner  by  section  4270,  id.,  for,  being  wagers 
up9n  an  uncertain  event,  they  would  come 
within  the  letter  and  spirit  of  that  section,  with- 
out such  legislative  provision ;  and  to  so  hold  is 
not  to  give  to  the  statute  a  liberal  but  a  strict 
construction.  We  see  no  error  in  the  charge  of 
the  court  It  was  liberal  to  the  plaintiff,  and  in 
some  respects  more  so  than  was  required  by  the 
law  and  facts  of  the  case. 

Judgment  affirmed. 


Supreme  Court  of  Appeals  of  Virginia. 

KRAMSR  v.  BLAIR  ET  AL. 

1.  AoBNOT— limited  or  Special.— Real  estate  agents  are  in- 

formed by  letter  firom  a  land-owner  that  for  his  property 
"he  will  take," etc.,  "he  will  sell,"  etc.,  or  **my  price 
is,*'  etc.  Held:  This  confers  only  a  limited  or  special 
anthority,  and  appoints  the  party  agent  to  receive  and 
transmit  offers  only,  and  does  not  confer  anthority  to 
sell  as  agent. 

2.  IDHM— Burden  of  Proof.— When  the  principal,  in  a  suit 

brought  to  enforce  a  contract  entered  into  in  his  name 
by  a  supposed  agent,  denies  the  anthority  of  the  agent, 
the  burden  of  proof  to  establish  the  authority  of  the 
agent  is  on  the  party  seeking  to  enforce  the  contract. 

8.  Real  Estate  Agents— Definition  of— General  Powers 
of.— Real  estate  agents  are  those  who  negotiate  the  sale 
or  purchase  of  real  property,  but  the  power  of  a  real 
estate  agent  does  not  generally  extend  to  execute  a  sale, 
but  merely  to  bring  the  parties  together,  or  to  negotiate 
for  the  contract. 

4.  Sale  op  Land— Authority  of  Agent— Duty  of  Purchaser.— 
Powers  of  real  estate  agents  usually  being  to  bring  the 
parties  together  and  negotiate  a  sale,  they  are,  there 
fore,  regarded  as  agents  with  special  or  limited  author 
ity.  and  it  is  incumbent  upon  the  purchaser  ft-om  them 
to  look  to  their  authority. 

Decided  December  8, 1891. 

Appbal  from  the  Hastings  Court  of  Roanoke 
City.    Opinion  states  the  case. 

Mr.  Justice  Lacy  delivered  the  opinion  of  the 
Court: 

This  is  an  appeal  from  a  decree  of  the  Hust- 
ings Court  of  Roanoke  City,  rendered  at  its 
May  term,  1891. 

The  bill  was  filed  by  the  appellees  to  have 
specific  performance  of  an  alleged  contract  in 
writing  for  the  sale  of  land  against  the  appel. 
lant.  The  alleged  contract  set  up  in  the  bill 
was  claimed  to  have  been  made  with  certain 
agents  or  brokers,  doing  business  in  the  name 
and  style  of  Hanckel,  Kemp  &  Co.  The  said 
agents  or  brokers  admit  the  contract,  and  seek 
to  sustain  it  as  against  their  alleged  principal 
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(the^appellant,)  and  insist  upon  their  authority 
to  bind  their  principal.  The  alleged  principal 
denies  the  authority  to  bind  him  as  his  agents, 
and  repudiates  the  contract  altogether,  and  re- 
fuses to  do  any  act  to  ratify  the  same.  The  evi- 
dence on  both  sides  was  taken  in  the  form  of 
depositions,  and  upon  the  hearing  the  said 
court  decreed  specific  performance  against  the 
said  appellant.  From  this  decree  the  case  is 
here  on  appeal. 

The  questions  arising  for  adjudication  on  this 
appeal  are,  first,  whether  any  contract  has  been 
made,  binding  upon  the  alleged  principal  (the 
appellant);  and,  in  the  second  place,  whether 
this  contract,  if  so  duly  made,  upon  competent 
authority,  should  be  specifically  performed  by 
the  court.  In  the  first  place,  therefore,  we  will 
consider  how  far  the  said  real  estate  agents  or 
brokers  were  clothed  with  authority  to  make  a 
contract  for  the  appellant,  acting  within  the 
scope  of  their  authority  as  his  agents.  *'  What 
authority  had  been  conferred  on  the  alleged 
agents  by  the  appellant  to  make  a  complete  sale 
of  these  lots?"  is  the  first  question  argued  by 
the  learned  counsel  for  the  appellees.  And  it 
is  said  by  the  learned  counsel  for  the  appellant 
that  *'the  first  question  that  naturally  arises  in 
a  case  of  this  character  is  whether  the  alleged 
agents  had  the  authority  to  make  the  sale  that 
it  is  charged  was  made." 

We  will  first  consider  this  question  upon  the 
facts  in  the  record.  The  whole  matter  rests  in 
writing  and  in  telegrams,  so  far  as  the  principal 
and  the  agent  are  concerned.  The  first  letter 
which  passed  between  them  is  as  follows : 

"Roanoke,  Va.,  Sept.  19,  1888 
*^F,  C,  Kramer,  Esq,,  Carlisle,  Pa,: 

"Your  son  gave  us  your  address,  and  said  if 
we  wrote  you  that  we  might  get  a  chance  to 
sell  some  of  your  property  here.  You  have 
three  lots  between  market  house  and  city  hotel 
that  we  would  like  to  get  your  figures  on  and 
terms— if  cash  or  part  cash ;  also  any  other  prop- 
erty you  may  give  us. 

"Hanckel,  Kemp  &  Co." 

The  answer  to  this  was  as  follows  : 

"Yours  of  Sept.  19th,  1888,  to  hand.  My 
price  is  f9,000  cash,  clear  above  commissions 
and  expenses  of  any  kind,  for  my  three  lots  on 
Salem  avenue,  between  Jefferson  and  Neeson 
streets.  "  F.  C.  Kramer." 

And  the  next  letter  is : 

"Yours  to  hand.  I  will  sell  lots  on  Salem 
avenue,  running  back  to  Campbell  street,  sep- 
arately, |3,600  cash  for  Lot  89 ;  |3,250  cash  for 
Lot  No.  90  ;  |3,000  for  Lot  No.  91. 

"F.  0.  Kramer.' 


On  Sept.  26th,  1888,  Hanckel,  Kemp  &  Go. 
wrote  as  follows  to  Kramer : 

"Your  favor  1st  to  hand,  and  since  wrote 
you,  but  have  received  no  reply.  We  think  if 
you  would  price  these  three  lots  at  f  10,000,  one 
third  cash,  balance  one  and  two  years,  notes 
bearing  interest  at  6  per  cent.,  one  and  two 
years,  we  can  sell  the  lots,  but  find  very  much 
trouble  in  getting  as  much  cash  as  you  wish. 
Our  commission  on  this  would  be  f260.  We 
would  be  glad  if  you  would  run  down  to  our 
city,  as  I  think  it  would  be  to  your  interest ; 
also  advise  if  you  would  sell  one  lot,  giving 
price  and  terms." 

On  the  next  day  Kramer  wrote  to  Hanckel, 
Kemp  &  Co. : 

"Your  letter  to  hand.    I  will  take  for  my  lota 
on  Salem  ave.    *    *    *    J10,000,  one  half  cash," 
etc.     "I  have  no  objection  to  selling  the  lots 
separate." 
On  October  3d  he  again  wrote  : 
"J  have  concluded  to  take  |10,000  for  my  lots 
on  Salem  avenue ;  one  third  cash,  balance  one 
and  two  years,  6  per  cent.,  secured  by  deed  of 
trust  on  the  ground.    Will  give  you  2  per  cent, 
commission.    Awaiting  reply." 
On  Oct.  6th  Hanckel,  Kemp  &  Co.  wrote : 
**  We  have  just  wired  you  that  we  closed  sale 
of  your  Salem  avenue  lots,  which  we  have  done 
provided  you  will  accept  conditions  which  we 
think  very  liberal" -naetting  out  the  terms  pro- 
posed, and  telegraphed : 

Salem-avenue .  lots  sold  if  you  will  accept 
terms  as  per  my  letter  of  this  morning." 
And  wrote  same  day : 

"  We  understand  that  some  other  agents  have 
wired  you  that  property  was  sold  by  them. 
We  were  the  first  to  sell,"  etc. 

This  was  the  sale  to  SiBMnons,  upon  which 
Kramer  was  sued,  disposed  of  at  this  term  in 
suit  of  Simmons  v.  Kramer  [15  V.  L.  J.,  732.] 
Stated  that  they  had  wanted  sixty  days  to  raise 
the  cash  payment;  but  that  they  later  in  the 
day  had  heard  from  parties  who  would  pay  the 
|3,000  required  in  cash  (this  being  because  other 
agents  claimed  to  have  sold  to  Simmons  during 
the  day,)  adding:  "In  addition  to  this,  if  you 
will  close  sales  urith  our  parties,  we  will  send 
you  our  check  for  $100,  or  you  can  deduct  same 
from  our  commission,"  and  telegraphed  on  the 
same  day : 

"  Sold  lots  as  per  your  letter.  We  claim  first 
sale.    Disregard  my  letter  of  this  morning." 

On  the  same  day  other  agents  still  tele- 
graphed to  Kramer  (Asbury,  Qreider  &  Co.): 

Will  you  take  |11,000  third  cash,  on   two 
years?** 
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And  on  the  same  day  EUuickel,  Kemp  &  Oo. 
later  in  the  day  telegraphed.: 

'*Do  not  close  for  |11,000;  might  get  you 
fl2,000." 

On  October  11th  Hockaday  &  Go.  wrote  to 
this  appellant  that  they  had  made  sale  of  these 
same  lots. 

The  said  firm,  Hanckel,  Kemp  &  Co.,  now 
claim  to  have  made  a  sale,  binding  on  Kramer, 
to  the  appellees;  and  this  snit  is  brought  by 
the  appellees,  as  already  stated,  to  compel 
Kramer  to  specifically  perform  the  contract 
made  for  him  by  his  said  agents,  Hanckel, 
Kemp  &  Oo. 

In  the  first  place,  it  is  clear  that  if  Hanckel, 
Kemp  &  Oo.  have  ever  been  appointed  the 
agents  of  Kramer  to  make  a  sale  for  him,  they 
have  fkiled  to  produce  any  proof  of  their  ap- 
pointment as  such.  Kramer  had  said  to  them : 
"I  will  sell,"  etc.,  "my  price  is,"  etc.,  and  **I 
have  concluded  to  take."  But  he  has  nowhere 
authorized  them  to  act  as  his  agents ;  and  they 
themselVes  evidently  did  not  claim  any  such 
authority  at  the  time.  In  the  letter  announc- 
ing the  alleged  sale  they  say :  "In  addition  to 
this,  if  you  will  close  sale  with  our  parties  we 
will  send  you  our  check  for  one  hundred  dol- 
lars." Now  they  say  they  had  authority,  and 
did  at  this  date  make  a  binding  sale,  on  which 
the  appellees,  Blair,  etc.,  brought  their  suit. 
And  on  the  same  day,  after  they  had  made  a 
valid  and  binding  sale,  as  they  now  claim,  they 
telegraphed  him.  "Do  not  close  for  eleven 
thousand;  might  get  you  twelve  thousand." 
How  could  they  do  this  if  they  had  already  sold 
for  110,000?  In  addition,  it  is  proved  by.  the 
deposition  of  W.  A.  Kramer  that  the  appellant 
declined  to  appoint  them,  or  any  other  real 
estate  agents  or  brokers,  his  agents  to  make  a 
binding  sale  for  him.   • 

As  has  been  said,  Kramer  had  no  dealings 
directly  with  the  appellees;  they  claim  only 
through  their  dealings  with  Hanckel,  Kemp  & 
Oo.,  who  were,  as  they  themselves  admit, 
agents,  with  special  and  limited  powers,  to  find 
a  purchaser,  subject  to  the  ratification  of 
Kramer.  It  was  incumbent  upon  tha  buyers  to 
look  to  the  authority  of  the  special  agent,  and 
they  cannot  derive  any  benefit  from  an  unau- 
thorized act  of  the  agent.  The  record  shows 
that,  pending  the  negotiations,  and  while  they 
were  trying  to  borrow  the  money  to  make  the 
cash  payment^  and  offering  other  terms,  the 
api)ellee8  and  the  agents  knew  that  other  per- 
sons anxious  to  become  the  purchasers  had 
before  that  offered  the  price  named. 
As  was  said  by  Judge  Pendleton  in  Hooe  et 


als.  V.  Oxley  &  Hancock,  1  Wash.,  23 :  "  Agents 
may  be  clothed  either  with  general  or  special 
powers.  (1)  A  general  agent  may  do  every- 
thing which  the  principal  may ;  powers  of  this 
sort  are  not  usually  granted,  and  none  such 
appear  in  the  present  case.  (2)  Of  the  second 
sort  are  agents  limited  as  to  the  objects  or  the 
business  to  be  done,  and  left  at  large  as  to  the 
mode  of  transacting  it?  If  a  particular  mode 
is  not  prescribed  by  the  original  power,  that 
which  the  agent  may  adopt  the  principal  may, 
by  approving,  sanctify,  and  give  to  it  equal 
validity  as  if  it  had  made  a  part  of  the  original 
authority,  excluding  the  idea  of  collusion  be- 
tween the  agent  and  the  third  party.  To  abuse 
the  power  conferred  by  the  principal,  such  a 
circumstance  would  defeat  the  third  party  in 
his  attempt  to  charge  the  principal.  Special 
agents  are  limited  as  to  the  objects  or  business 
to  be  done,  and  must  in  all  things  pursue  the 
power  or  authority  which  is  given  them,  both 
as  to  the  object  and  manner  of  effecting  it,  if 
that  be  also  prescribed.  They  are  the  creatures 
of  the  power  or  authority,  and  therefore  cannot 
in  any  manner  exceed  it  or  deviate  from  it,  and 
if  they  do,  the  principal  is  not  bound. 

"  If  a  person  be  appointed  a  general  agent, 
as  in  the  case  of  a  factor  for  a  merchant  resid- 
ing abroad,  the  principal  is  bound  by  his  acts. 
But  an  agent  constituted  for  a  particular  pur- 
pose, and  under  a  limited  and  circumscribed 
power,  cannot  bind  the  principal  by  any  act  in 
which  he  exceeds  his  authority ;  for  that  would 
be  to  say  that  one  man  may  bind  another  against 
his  consent."  Opinion  of  BuUer,  J.,  in  Fann  v. 
Harrison,  3  T.  R.,  762;  Bay  v.  Ooddington,  5 
John  Oh.,  58. 

^<  A  special  agent,  constituted  for  a  particular 
purpose  and  under  a  limited  power,  cannot 
bind  his  principal  beyond  his  authority.  This 
is  a  very  clear  and  settled  rule."  Oh.  Kent  in 
Skinner  v.  Dayton,  5  Johns.,  Oh.  304;  citing 
Nixon  V.  Hyserotts,  5  Johns.  Rep.,  68;  Qibson 
V.  Colt,  7  Johns.  Rep.,  390.  See,  also.  Denning 
V.  Smith,  3  Johns.,  Oh.  346. 

With  respect  to  an  agent  constituted  for  a 
particular  purpose,  he  who  deals  with  him 
deals  at  his  peril,  if  the  agent  passes  the  limit 
of  his  power;  for  it  was  his  duty  and  his  right 
to  look  to  his  instructions  for  the  extent  of  his 
authority.  It  is  said  that  a  principal  is  liable 
to  a  third  party  for  all  contracts  entered  into 
by  his  broker  or  agent  within  the  scope  of  his 
authority,  as  defined  by  direct  instanctions. 
The  broker  must  obey  his  instructions  in  order 
to  bind  his  principal.  Siebold  v.  Davis,  67 
Iowa,  560;  Story  on  Agency,  Sees.  126, 127. 
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Real  estate  brokers  or  agents  may  be  defined 
to  be  those  who  negotiate  the  sale  or  purchase 
of  real  property;  but  the  power  of  a  real  estate 
agent  or  broker  does  not  generally  extend  to 
execute  a  sale,  but  merely  to  bring  the  parties 
together,  or  to  negotiate  for  the  contract. 
Pringle  v.  Spaulding,  53  Barb.,  17;  Hay  dock  v. 
81ow,  40  N.  Y.,  363;  Force  v.  Dutcher,  18  N.  J. 
Eq.,  401;  Morris  v.  Ruddy,  60  N.  J.  Eq.,  236. 

It  is  clear  that  there  must  be  an  appointment 
to  constitute  one  an  agent  It  is  a  rule  of  law 
that  no  one  can  become  an  agent  except  by  the 
will  of  the  principal.  Evans  on  Agency,  22; 
McGoldrick  v.  Willite,  52  N.  Y.,  612;  Rochester 
Bank  v.  Bentley,  27  Minn.,  87;  GiflEbrd  v.  Land- 
rim,  37  N.  J.  Eq.,  127. 

•*  In  the  absence  of  evidence  of  express  ap- 
pointment, of  ratification,  or  of  an  estoppel, 
there  is  no  sufficient  'evidence  of  agency." 
Alexander  v.  Rollins,  84  Mo.,  657. 

It  is  said  that  an  agency  cannot  be  proved  by 
general  reputation,  but  is  a  fact  to  which  a 
witness  having  knowledge  of  its  existence  may 
testify.  Railroad  and  Banking  Co.  v.  Smith, 
76  Ala.,  672. 

When  the  principal,  in  a  suit  brought  to 
enforce  a  contract  entered  into  in  his  name  by  a 
supposed  agent,  denies  the  authority  of  the 
agent,  the  burden  of  proof  to  establish  the 
agent's  authority  is  on  the  party  who  seeks  to 
enforce  the  contract.  McOarty  v.  Strauss,  21 
La.  Ann.,  592. 

In  the  case  of  Grant  v.  Ede,  85  Cal.,  418,  (20 
Am.  Rep.,  237,)  where  the  supposed  authority 
to  make  a  complete  sale  was  as  follows:  *'As 
you  stated  you  could  get  |30,000  for  the  place 
you  occupy  on  Market  street,  and,  if  you  can, 
we  will  sell  at  that  price  any  time  before  Sept. 
1st,  1887,  and  allow  you  2J  per  cent,  on  said 
price,  and,  if  no  sale  is  made,  no  expense  made 
to  us,"  and  on  this  authority  the  agent,  Martin, 
sold  to  Qrant  (the  appellant)  on  the  23d  of 
August,  1887,  for  |30,000,  |500  cash  and  residue 
on  execution  of  deed  by  Ede,  and  signed  him- 
self as  agent  for  Ede,  and  received  |500  as  part 
of  purchase  money,  it  was  held  that  **  we  will 
sell "  does  not  mean  that  Martin  is  authorized 
to  sell,  the  court  saying:  '*A  general  authority 
to  sell  real  estate  includes  merely  the  power  to 
find  a  purchaser  therefor,  and  the  agent  cannot 
conclude  a  contract  which  will  be  binding  upon 
his  principal."  And  Mr.  Freeman  appends  a 
a  note  to  this  case,  citing  Schultz  v.  Qriffin,  18 
Amer.  St.  Rep.,  828,  saying:  *'  Such  letter  does 
not  constitute  an  agreement  of  the  principal 
which  such  purchaser  can  enforce,  as  it  merely 
fixes  a  price,  and  does  not  specify  any  form  of 


deed  or  time  of  payment,  or  of  delivery  of  pos- 
session, or  authorize  the  agent  to  make  such 
specifications." 

In  every  letter  written  to  these  agents  Kra- 
mer said  '*I  will  take,"  or  **Iwill  sell,"  "I 
have  concluded  to  sell,"  or  "my  price  Is,"  and 
nowhere  appointed  any  agent  to  sell  for  him. 
He  authorized  them  to  find  a  purchaser,  and 
agreed  to  pay  them  a  commission  for  doing 
this.  Their  employment  was  to  conduct  nego- 
tiations for  the  sale  of  this  real  estate,  and  no  one 
better  understood  this  than  these  agents,  who 
did  not  consider  at  the  time  that  their  employ- 
ment was  such  as  would  authorize  them  to  con- 
clude any  sale,  except  subject  to  the  approval 
of  their  employer.  And  of  these  negotiations 
the  evidence  shows  that  the  appellees  were 
fully  informed^  the  correspondence  being  con- 
ducted at  their  solicitation.  See  Fitch  on  Real 
Estate  Agencies,  pp.  7,  14. 

It  is  clear  that  Hanckel,  Kemp  &  Oo.,  had  no 
authority  to  make  a  binding  contract  ^r  their 
principal,  and,  having  entered  into  one  in  his 
name,  their  act,  so  far  as  he  is  concerned,  is 
null.  There  has  been  no  sale  made  by  Kramer 
(the  appellant),  nor  by  which  he  is  in  any  de- 
gree bound. 

The  Hustings  Oourt  of  Roanoke  City  having 
decided  otherwise,  the  decree  so  deciding  and 
appealed  from  will  be  reversed  and  annulled, 
and  such  decree  rendered  here  as  the  said  court 
ought  to  have  rendered. 

And  this  disposes  of  the  case,  so  that  it  is 
unnecessary  to  consider  the  second  branch  of 
the  case  as  to  the  question  whether  the  contract 
if  valid  and  binding  on  Kramer,  is  such  that 
the  court  should,  in  the  exercise  of  a  judicial 
discretion,  specifically  perform. 

Decree  reversed.         • 


Wills— Contest.— In  an  action  to  contest  the 
validity  of  a  will  on  the  ground  of  want  of 
testamentary  capacity  and  undue  infiuence,  an 
instruction  which  lays  down  the  rule  without 
qualification  that,  in  determining  whether  the 
writing  produced  was  the  will  of  the  testator, 
the  jury  have  "nothing  whatever  to  do  with 
the  propriety  or  impropriety  of  the  bequests 
mentioned  in  said  writing,  or  as  to  whether 
said  bequests  were  just  or  unjust,  or  as  to 
whether  said  bequests  should  or  should  not 
have  been  made,"  is  erroneous,  since  in  such  a 
case  all  the  surrounding  circumstances,  includ- 
ing the  bequest  itself,  are  proper  and  material 
to  the  determination  of  the  issue.— McCommon 
V.  McCommon,  111.,  31  N.  E.  Rep.,  491. 
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Supreme  Court  of  Pennsylvania. 

DIPFENBAUGH    v.  THE   UNION   FIRE 

INSURANCE   COMPANY. 

Where  a  hoatend  insured  his  wife*s  property  in  his  own 
name  and  received  a  policy  which  contained  a  clause 
that  '•  the  entire  policy  shall  be  void  •  ♦  •  if  the  in- 
terest of  the  insured  be  not  truly  stated  therein;  •*  in 
an  action  by  the  wife,  on  the  policy :  Held,  that  as  there 
was  no  pretense  that,  when  the  husband  insured  the 
property  in  his  own  name,  he  informed  the  company 
that  the  property  belonged  to  the  wife,  the  latter  could 
not  recover. 

Filed  July  18. 1892. 

Appeal  of  Emma  M.  Diffenbaugh,  plaintifT, 
from  the  jadgmant  of  nonsuit  entered  by  the 
Court  of  Common  Pleas  of  Lancaster  County, 
in  an  action  of  assumpsit  brought  by  her 
against  the  Union  Fire  Insurance  Company  of 
San  Francisco  upon  a  policy  of  fire  insurance. 

By  amendment  the  title  of  the  suit  was 
changed  to  "Henry  Diffenbaugh,  agent  for, 
and  for  the  use  and  benefit  of,  Emma  M. 
Diflfenbaugh,  wife  of  Henry  Diffenbaugh,"  etc. 

The  policy  of  insurance  on  which  this  suit 
was  brought  was  made  to  Henry  Diffenbaugh, 
but  insured  a  building  and  its  contents  which 
belonged  to  his  wife.  There  was  no  written 
application  for  the  insurance.  The  policy  con- 
tained the  following  clause : 

"  This  entire  policy  shall  be  void  if  the  in- 
sured has  concealed  or  misrepresented,  in 
writing  or  otherwise,  any  material  fact  or  cir- 
cumstance concerning  this  insurance  or  the 
subject  thereof;  or  if  the  interest  of  the  insured 
in  the  property  be  not  truly  stated  therein;  or 
in  case  of  any  fraud  or  false  swearing  by  the 
insured  touching  any  matter  relating  to  this 
insurance  or  the  subject  thereof,  whether  before 
or  after  a  loss  *  *  *  or  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole 
ownership." 

Chief  Justice  Paxson  delivered  the  opinion 
of  the  Court : 

This  was  an  action  in  the  court  below  to 
recover  the  amount  of  loss  sustained  under  a 
fire  insurance  policy.  Upon  the  trial  below 
the  plaintiff  offered  the  policy  in  evidence, 
which  upon  objection,  was  excluded  by  the 
court.  The  ground  for  this  ruling  was  that  the 
I)olicy  was  in  the  name  of  Henry  Diffenbaugh 
while  the  suit  was  brought  in  the  name  of 
Emma  M.  Diffenbaugh,  his  wife.  In  other 
words,  the  insurance  was  to  the  husband,  while 
the  insurable  interest  and  the  title  to  the  pro- 
perty was  in  his  wife.  The  learned  judge  also 
declined  to  permit  the  plaintiff  to  prove  by  her 
husband  that  he  was  acting  as  her  agent  when 


he  made  the  application  for  the  insurance  with 
the  agents  of  defendant  company.  There  was 
no  offer  to  show  that  when  the  company  wrote 
the  policy  they  were  informed  of  the  fact  that 
the  property  belonged  to  the  wife. 

The  plaintiff  relies  upon  Harris  v.  York 
Mutual  Insurance  Co.,  51  Pa.,  349;  Story  on 
Agency,  and  some  other  authorities,  to  sustain 
her  position  that  where  an  insurance  is  effected 
by  an  agent,  he  may  insure  in  his  own  name  or 
in  the  name  and  for  the  benefit  of  his  principal. 
Story  does  certainly  lay  down  this  doctrine, 
and  we  are  not  now  disputing  it.  All  that 
Harris  v.  The  Insurance  Co.  decided  was  that 
a  tenant  by  the  curtesy  has  an  insurable  in- 
terest in  the  real  estate  of  his  wife.  It  is  true, 
the  language  of  Woodward,  C.  J.,  is  broader 
than  the  point  decided.  In  the  case  In  hand, 
however,  the  policy  contains  a  clause  which 
takes  it  out  of  the  line  of  cases  cited  by  the  ap- 
pellant. The  clause  is  as  follows:  *•  The  entire 
policy  shall  be  void  *  *  *  if  the  interest  of 
the  insured  be  not  truly  stated  therein."  This 
clause  is  not  without  force.  Its  meaning  is  ap- 
parent Its  object  is  to  enable  the  insurance 
company  to  know  whom  it  is  insuring.  It 
might  be  entirely  willing  to  insure  the  prop- 
erty of  A,  and  yet  refUse  to  insure  the  property 
of  B  upon  any  terms.  As  there  was  no  pre- 
tense that  when  Henry  Diffenbaugh  insured 
this  property  in  his  own  name  he  informed  the 
company  that  the  property  belonged  to  his 
wife,  we  are  of  opinion  the  latter  cannot  re- 
cover, and  that  she  was  properly  nonsuited. 

It  is  true  that  equity  will  reform  a  written 
contract  in  a  case  of  fraud,  accident  or  mistake. 
There  was  no  evidence,  however,  before  the 
court  by  which  the  contract  could  have  been 
reformed,  nor  was  there  any  offer  made  to 
reform  it. 

Jitdgment  affirmed. 


Brief  Notes  of  Ourrent  Irish  084308  Not  Tet 
Reported. 

By  H.  M.  FrrzQiBBON,  Barrister-at-Lftw. 

[A  full  report  of  each  of  these  oases  will  shortly  appear  in 
the  IrUh  Law  Times  Reports.] 

Fishery  Laws— 6  and  6  Vic,  Ch.  106,  Sec. 
27.— The  fact  that  a  boat  under  or  beside  which 
salmon  could  not  pass  intervened  between  the 
bank  and  the  end  of  a  net  shot  down  or  drawn 
across  the  river,  is  not  in  itself  an  answer  to 
a  complaint  under  this  section.  (Q.  B.  Div.) 
M'Gillycuddy  v.  Sullivan,  May  11. 

INTBBBST.— Where  a  loan  is  secured  by  a  deed 
and  the  interest  is  at  a  usurious  rate  (60  p.  c), 
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if  the  position  of  the  debtor  was  such  aa  left  him 
at  the  mercy  of  the  creditor  the  court  wiU  set 
aside  the  deed.  (Chatterton,  V.  C.)  Rae  v. 
Joyce,  May  11. 

Landlord  and  Tenant  —  Redemption  of 
Rent  Act,  1891,  Sec.  1.— Application  to  Set  Ajside 
Originatiiig  Notice.— Lands  were  conveyed  in 
1879,  by  the  applicant's  predecessor  in  title,  in 
fee  simple  to  the  use  that  the  grantor,  her  heirs 
and  assigns,  should  receive  a  perpetual  yearly 
rent-charge  of  £46  out  of  the  lands.  Held,  not 
to  be  within  the  act,  no  relation  of  landlord 
and  tenant  being  created,  and  a  rent-charge 
being  different  from  a  rent  service.  Application 
granted.  (L.  C.  Ct.)  Peacock  v.  Christie,  April 
20  and  25. 

Landlord  and  Tenant— Turbary. —Where 
the  contract  is  silent  as  to  turbary  the  landlord 
is  given  by  the  Act  of  1881  a  right  of  entry  which 
he  did  not  before  possess.  (Ohatterton,  V.  0.) 
Townshend  v.  Cotter,  May  18. 

Licensing.— No  appeal  lies  under  36  and  36 
Vic,  Ch.  94,  Sec.  52,  from  Petty  Sessions  in  the 
case  of  a  breach  of  the  licensing  laws  where  the 
prosecutor  is  a  police  oflScer.  (Recorder  of  Bel- 
fast.)   M'Cann  v.  Hurst,  May. 

Pbactioe — Costs. — Where  a  defense  is  put  in 
l)efore  a  motion  to  remit  is  brought  the  costs  of 
such  defense  must  be  borne  by  the  defendant. 
(Andrews,  J.)    M'Clure  v.  Murray,  May  16. 

Any  application  to  vary  any  order  as  regards 
costs  must  be  on  summons.  (Porter,  M.  R.) 
Dublin,  Wicklow  and  Wexford  Ry.  Co.  Ex  parte 

Scallon,  May  16. 

Costs  will  not  necessarily  follow  the  result  if 
the  manner  of  a  party's  swearing  is  such  as 
should  disentitle  him  to  them.  (Chatterton,  V. 
C.)    Rae  V.  Joyce,  May  11. 

Practice  —  Judgment.— A  judgment  which 
has  been  entered  up  out  of  court  may  be  va- 
cated if  merits  are  shown  and  leave  given  to 
defend.    (Q.  B.  Div.)  Malley  v.  Stoney,  May  17. 

Practice— Payment  into  Court.— Will  not  be 
ordered  where  it  is  clear  that  a  pleadable  de- 
fense exists,  save  in  very  exceptional  circum- 
stances. The  swearing  of  the  plaintiff  that  he 
believes  the  defendant  will  make  away  with 
his  goods  is  not  such  a  circumstance.  (Q.  B. 
Div.)    Malley  v.  Stoney,  May  17. 

O.  XVI.,  R.  11.— The  court  may  add  a  plaintiff 
at  any  stage  of  the  action,  though  it  may  neces- 
sitate entirely  new  pleadings,  and  though  the 
glaintiff  knew  that  the  co-plaintiff  ought  to  have 
een  joined.  (Andrews,  J.)  Dixon  v.  Mayor 
of  Limerick,  May  16. 

Well.  —  The  words  '*all  chattel  interest  of 
every  description  whatever"  in  a  will  will  not 
pass  residuary  estate.  (Chatterton,  V.C.)  Young 
V.  Greene,  May  10. 

The  term  "chattel"  or  chattel  property  is 
sufficient  to  pass  general  personal  property 
where  used  in  contradistinction  to  freehold 
property.  Of  two  inconsistent  residuary  clauses 
the  second  will  onlv  pass  anything  which  may 
escape  the  first.  (Porter,  M.  R.)  Heron  v. 
Heron,  May  14. 

— Irish  Law  Times, 
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Rule  of  Court. 

Rule  20.  •  •  *  •  Here<nfter  ctU  noUces  whioh  relate  lo 
proceedings  in  the  Supreme  Court  of  the  Diatrict  of  Oohmtbia, 
the  puhlicaUon  of  which  is  required  by  law  or  by  rules  of 
Court,  or  by  any  order  of  Court,  shall  be  publiehed  in  Thb 
Washington  Law  Reporter,  during  the  Hme  required  by 
taw,  in  addition  to  any  other  papers  wfUch  may  be  spedaUy 
ordered  or  which  may  be  selected  by  the  parties. 

FIR8X  IBISHRXIOBI. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  September,  1892. 
Susan  M.  White  ) 

V.  J  No.  14098.    Eq.  Docket  84. 

Wallace   C.  White.  )  . 

On  motion  of  the  plaintiff,  by  Mr.  Neill  Dnmont.  her 
solicitor,  it  is  ordered  that  the  defendant,  WALLACE  O. 
WHITE,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  ot 
default. 

The  object  of  this  suit  is  divorce  of  plaintiff  firom  the 
bond  of  matrimony  with  the  defendant. 

And  it  is  ftirther  ordered  that  this  order  be  published  once 
a  week  for  three  consecutive  weeks  prior  to  mid  dar  in  the 
Evenincr  Star  newspaper,  and  in  the  Washington  Law  Re- 
porter, both  having  circulation  in  said  District  of  Colombia. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

86 By  M.  A.  Clancy,  Asst  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  September,  1892. 
James  H.  DeVaughn  et  al.  i 

V.  ^No.  13602.    Eq.  Docket  88. 

William  H.  DeVauohn  et  al.  I 

On  motion  of  the  plaintiffis,  by  Mr.  C.  E.  NicoL  their  solici- 
tor, it  is  ordered  that  the  dcfeddants,  WILLIAM  H.  Db- 
VAUGHN,  SAMUEL  P.  DbVAUQHN,  ELIZABETH  Db- 
VAUGHN,  CATHARINE  SPALDING,  GEORGE  SPAUL- 
DING,  ELIZABETH  KELLY,  WILLIAM  KELLY, 
CHARLES  BEACH,  CARRIE  L.  BEACH,  PANNIB 
SULLIVAN,  CAROLINE  S.  DeVAUGHN  JOHN  H.  Db- 
VAUGHN,  ALICE  E.  DeVAUGHN,  EDGAR  N.  D»- 
VAUGHN,  JANE  DAVIS,  ELIJAH  DAVIS,  ALICE  CROWN 
and  WINFIELD  CROWN,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  fortT 
days  after  this  day;  otherwise  the  cause  will  be  proceedea 
with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  declaring  that 
certain  devises  in  the  will  of  Samuel  DeVaughn,  deceased, 
in  remainder  to  Martha  Ann  Mitchell,  deceased,  lajwed  and 
became  void;  also  to  have  thp  real  estate  and  premises  in 
said  devises  mentioned  sold,  and  the  proceeds  distributed 
among  the  persons  entitled  thereto. 

By  the  Court.  W.  8.  COX,  Justioe,  Ac 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

36  By  M.  A.  Clancy,  Asst.  aerk. 

[Filed  September  7, 1892.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

This  6th  of  September,  18OT. 
Annie  Phlpps       ) 

V.  VNo.  14015.    Eq.  Docket  84. 

Edwin   S.    Phlpps.  i 

On  motion  of  the  plaintiff,  by  Mr.  E.  B.  HayiJier  aolicitor, 
it  is  ordered  that  the  defendant,  EDWIN  S.  PHIPPS,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rale-day  occurring  forty  days  after  this  day:  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 
The  object  of  this  suit  is  divorce  on  account  of  desertion. 
By  the  Court.  W.  S.  COX,  Justice,  &c 

TraeCopy.    Test:  J.  R.  Young,  Clerk,  Ac 

36  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  September,  1892. 

Vlleti  Larkin    ) 

V.  >  No.  18999.    Eq.  Docket  83. 

John  F.  Larkin.  1 

On  motion  of  the  plaintiff,  by  Mr.  E.  B.  Hay.  her  attorney, 
it  is  ordered  that  the  defendant.  JOHN  F.  LARKIN, 
cause  his  appearance  to  be  entered,  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day;  others 
wise  the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  for  divorce,  cause,  desertion. 

By  the  Court.  W.  S.  COX,  Justice,  fte. 

True  Copy.    Test :  J.  R.  Yonng.  Clerk,  Ac. 

86  By  M.  A.  Clancy.  Aaat.  Clerk. 
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This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Ck>lumbiat  hath  ob- 
tained fh>m  the  Supreme  Court  of  the  District  of  Ck>Iunibia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of 
PHINBAS  J.  STEEB,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  Uiere- 
of,  to  the  subscriber,  on  or  before  the  1st  day  of  Augrust 
next ;  they  may  otherwise  by  law  be  excluded  fW)m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  1st  day  of  August,  1892. 

EDWARD  STEER, 
SOO  I  street,  n.  w. 
86    No.  6062.    Ad.  D.  18.    Randall  Hagner,  Proctor. 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  fVom  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  Rpecial  term  for  Orphans*  Court  busi- 
nees.  letters  of  administration  on  the  personal  estate  of 
HELEN  JACKSON,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2d  day  of  Sentember 
next;  they  may  otherwise  by  law  be  excluded  (rom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  2d  day  of  September.  1892. 

The  National  Safe  Deposit,  Savings  and  Trust  Company, 
by  THOMAS  R.  JONES, 
8d  Vice  President. 
38    No.  6148.    Ad.  D.  18.    Jno.  O.  Wilson.  Proctor. 

This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fh>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  MARY  JOHNSON, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2d  day  of  September 
next;  they  may  otherwise  by  law  be  excluded  trom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  2d  day  of  September,  1892. 

The  National  Safe  Deposit.  Savings  and  Trust  Company, 
by  THOMAS  R.  JONES, 
8d  Vice  President. 
86    No.  6161.    Ad.  D.  18.    Jno.  C.  Wilson.  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

This  6th  of  September.  1892. 

In  re  estate  of  GUISEPPE  CORTI,  late  of  the  District 
of  Columbia.    No.  6163.    Administration  Doc.  18. 

Application  having  been  made  for  letters  of  administra- 
tion on  the  estate  of  said  Guiseppe  Corti.  deceased,  by 
Gregoria  Corti  (to  issue  to  Michael  Gatti). 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  September  23d.  1892,  at  11  o'clock  a.  m.,  to  show 
cause  if  any  exist  against  the  granti^  of  such  application. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter,  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court:  W.  8.  COX,  Justice, 

A  true  copy.  Teste :  L.  P.  WRIGHT,  Reg.  of  Wills,  D.  C. 
86  Gtordon  &  Gordon,  Proctors  for  app  leant 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA.  ' 

The  6th  day  of  September,  1892. 
Sallle  Flynne      ) 

v.  [No.  18.8n.    Equity  Docket  83. 

Auflutt  B.  Flynne. ) 

On  motion  of  the  plaintiflfiB,  by  A.C.  Richards,  her  solicitor, 
itr  is  ordered  that  the  defendant.  AUGUST  K.  FLYNNE. 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  of  divorce 
from  the  bonds  of  matrimony  with  the  defendant  on  the 
grounds  of  desertion  and  abandonment  for  the  full  and 
uninterrupted  period  of  more  than  two  years. 

By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test :  T.  R.  Young,  Clerk,  Ac. 

86  By  M.  A.  Clancy,  Asst.  Clerk. 

IFUed  September  6, 1882.   J.  R.  Young,  Clerk.] 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

This  2d  of  September,  1892. 

In  the  matter  of  the  estate  of  JOSEPH  A.  SMITH,  late 
of  the  District  of  Columbia,  deceased.    No.  6071 .    Ad .  D.  18. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment, and  for  letters  testamentary  on  the  estate  of 
said  deceased,  has  this  day  been  made  by  George  H.  B. 
White,  of  the  District  of  Columbia. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  September  80th,  1892,  at  11  o'clock  a. 
m..  to  show  cause  why  said  will  should  not  be  proved  and 
admitted  to  probate,  and  letters  testamentary  on  the  estate 
of  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and  Even- 
ing Star  of  Washington,  D.  C,  and  the  New  York  Herald, 
previous  to  the  said  day. 

By  the  Court :  A.  C.  BRADLEY,  JusUce. 

86    A  true  copy.  Teste :  L.  P.  WRIGHT,  Reg.  of  WUls,  D.  O 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  September,  1892. 

WilHam  E.   Jones.  Plaintiff,        ) 

•  T.  VNo.  14182.  Eq.Doc.84. 

Daniel  W.  Taulmann  etal.,  Defendants.  \ 

On  motion  of  the  plaintiff,  by  Mr.  E.  H.  Thomas, 
his  solicitor,  it  is  ordered  that  the  defendants,  DANIEL 
W.  TAULMANN  and  CECELIA  TAULMANN,  his  wife; 
GEORGE  R.  L.  TAULMANN  and  GRACIE  M.  MAHON, 
cause  their  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
defoult.  ^     , 

The  object  of  this  suit  is  to  obtain  partition  by  way  of  sale 
of  Taulraau  Tract  of  three  acres  of  land  known  as  part  of 
Youngsborough  in  the  District  of  Columbia,  and  to  confirm 
deeds  of  defendants  George  R.  L.  Taulman  and  Oracle  M. 
Mahon  to   plaintiff. 

By  the  Court.  W.  S.  COX.  Justice.  &c. 

True  c<»y.    Test :  J.  R.  Young,  Clerk,  Ac. 

^  «-M.       ~  ^.    . 


35 


By  M.  A.  Clancy.  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 


kn  Equity.    No.  12,820. 


James  A.  O'Donovan  et  al.') 

V. 

Mary  E.  O'Donovan. 

Hugh  T.  Taggart.  the  trustee  heretofore  appointed  by  the 
decree  passed  in  this  cause  to  make  sale  of  the  real  estate  in 
the  bill  of  complaint  described,  having  reported  to  the 
court  that  he  had  made  sale  of  said  real  estate,  viz:  part  of 
lot  207  in  Beatty  and  Hawkins'  addition  to  Georgetown, 
having  a  front  of  34  feet  4  inches  on  High  street  and  ex- 
tending back  in  parallel  lines  to  Market  street,  on  which 
last  mentioned  street  it  has  a  ft-ont  of  82  feet,  to  Mary  Har- 
rington, at  the  rate  of  $1.05  per  square  foot,  amounting  to 
$4,040.90,  less  the  sum  of  $60.00  allowance  for  deficiency  in  the 
gronnd.  making  the  net  purchase  money  $3,980  92. 

It  is,  this  7th  day  of  September.  1892.  ordered  by  the  court 
that  the  said  sale  be  ratified  and  confirmed  unless  cause  to 
the  contrary  be  shown  on  or  before  the  10th  day  of  October, 
1892. 

Provided  that  a  copy  of  this  order  be  published  in  the 
Washington  Law  Reporter  once  a  week  for  three  successiye 
weeks  prior  to  said  aay. 

WALTER  S.  COX,  Justice. 

A  true  copy.    Test :  J.  R.  Young.  Clerk. 

By  M.  A.  Clancy.  Asst.  Clerk. 

[Filed  September  7, 1802.    J.  R.  Young,  Clerk.] 


SKCOBID    INSBRXIOBI. 


This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphan's  Court  business,  letters 
of  administration  on  the  personal  estate  of  GEORGE  PAGE, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exl^ibit  the  same,  with  the  vouchers  there- 
of, to  (he  subscriber,  on  or  before  the  10th  day  of  August 
next:  they  may  otherwise  by  law  be  excluded  trom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  August,  1892. 

L    C    BAILEY 
36    Jas.  H.  Smith,  Proctor.  *  1406 16th  St.  n.  w. 

No.  6111.    Admn.  Doc.  18. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business, 
August  26, 1892. 

In  the  case  of  William  J.  Miller,  administrator  c.t.a  of 
WASHINQTON  C.  MILBURN,  deceased,  the  administrator 
c.t.a.  aforesaid  has  with  the  approval  of  the  court,  appointed 
Friday,  the  28d  day  of  September,A.  D.  1892,at  11  o'clock  a.  m., 
for  making  payment  ana  distribution  under  the  court's  direc- 
tion and  control;  when  and  where  all  creditors  and  persons 
entitled  to  distributive  shares  (or  legacies)  or  a  residue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  administrator  c.t.a.  will  take  the 
benefit  of  the  law  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Bvening  Star  previous  to  the  said  day. 

Teat:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Ck>lumbia. 
85    No.  4578.    Ad.  D.  IT.    Carusi  &  MUler.  Proctors. 

This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Ckilumbia,  hath  ob- 
tained from  the  Supreme  Ck>urt  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  Business,  letters 
of  administration  on  the  personal  estate  of  CHARLES 
NBALB,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  August  next; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  12th  day  of  August,  1892. 

JAS.  F.  HOOD, 
85    No.  6118.    Admn.  Doc.  18.     Pacific  Building,  622  F  St. 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  busiAess,  letters 
testamentary  on  the  personal  estate  of  VIRGINIA  C. 
MILLER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  Julv 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  July.  1892. 

VIRGINIA  MILLER, 

R.  Robs  Perry,  Proctor.  1006  New  Hampshire  Ave. 

86    NO.606L    Ad.  Doc.  18. 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  Business,  l^^tters 
testamentary  on  the  personal  estate  of  GEORGE  F.  WIS- 
WELL,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  August 
next:  they  may  otherwise  by  law  be  excluded  trom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  August,  1892. 

MARY  ELLA  WIS  WELL. 
ALBERT  C.  PEALE. 

S.  Herbert  Giesy,  Proctor.         U.  S.  Geological  Survey. 
85    No.  6101.    Ad.  Doc.  18. 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  firom  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business, 
letters  testamentary  on  the  nersonal  estate  of  LOUISA 
CATHARINE  GONZENBACH.  late  of  the  District  of  Col- 
umbia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  day  of  August 
next:  thev  may  otherwise  by  law  be  excluded  from,  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  22d  day  of  August,  1892. 
LOUISE  BOWDLER, 

Jodson  T.  Cull,  Proctor.  17th  and  H  Sts.,  n.  e. 

86    No.  6119.    Ad.  Doc.  18. 


£egal  HSotkcB. 


XHIRD    IK8CRXIOK. 


This  is  to  Gire  Notice 

That  the  subscribers  of  the  District  of  Colombia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  WILLIAM  B. 
MOSES,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  24th  day  of  June  next; 
they  may  otherwise  by  law  be  excluded  ftom  all  benefit  of 
the  said  estate. 

Given  under  our  hands  this  24th  day  of  June,  1892. 

WILLIAM  H.  MOSES. 
HARRY  C.  MOSES. 
ARTHUR  C.  MOSES. 
84    E.  B.  Hay  and  Cole  &  Cole,  Proctors. 


This  is  to  Gire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colombia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  RICHARD 
GUNDLACH,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  vrarned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  Aogost  next : 
they  may  otherwise  by  law  be  excloded  fh>m  all  benefit  of 
the  said  estate. 

Given  onder  my  hand  this  12th  day  of  August,  1882. 

EDWARD  KOLB, 
34  811  E  St.  n.  w.,  city. 

No.  6082.    Ad.  D.  18.    B.  W.  Lacy,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Coort  Bosiness. 
This  19th  day  of  August,  1892. 

In  re  estate  of  MARY  ALICE  MAGRUDER  DOWNMAN, 
late  of  Georgetown,  D.  C.    No.  5146.    Ad.  D.  18. 

Application  having  been  made  for  the  probate  of  a  papers 
writing  propounded  as  the  last  will  and  testament,  and  for 
letters  testamentary  on  the  estate  of  said  Mary  Alice  Magro- 
der  Downman,  deceased,  by  Cynthia  R.  Downman: 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday,  Sept.  16th,  1892,  at  11  o'clock  a.  m..  to  show 
cause,  if  any  exist,  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  and  Evening  Star  once  in  each  of  three  sooces- 
sive  weeks  before  said  day. 

By  the  Court.  CHARLES  P.  JAMES,  Justioe. 

A  true  copy.    Teste.    L.  P.  WRIGHT,  Reg.  of  Wills,  D.  O. 
84    Gordon  &  Gtordon,  Proctors  for  applicant. 

This  is  to  Gire  Notice 

That  the  sub^riber,  of  the  District  of  Columbia,  has  ob- 
tained ft-om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Bpe6ial  term  for  Orphans'  Court  busineas^etters 
of  administration  on  the  personal  estate  of  JOHN  T. 
C.  CLARK,  late  of#ie  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouohers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  July  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  7th  day  of  July,  1892. 

GEO.  W.  WISE, 
84  2900  M  St.  n.  w. 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colombia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  MARY  A.  GALT, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 


of, to  the  subscriber,  on  or  before  the  leth  day  of  Aognst  nextj 
they  may  otherwise  by  law  be  excluded  from  all  benefit  < 


fit  of 


the  said  estate. 
Given  under  my  hand  this  19th  day  of  August,  1892. 

HENRY  E.  DAVIS, 
34    H.  E.  Davis,  Proctor.  FendaU  Boildixig. 
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ESxtracts  From  the  "Sundry  Civil"  Appro- 
priation Act  of  Oongrress  Approved 
Auffust  5, 1892. 

Appropbiations  Which  Are  op  Interest  To 
People  in  the  District  op  Columbia. 


For  post-office  at  Washington,  District  of 
Oolumbia :    For  continuation  of  building  under 

S resent  limit,  two  hundred  and  fifty  thousand 
ollars. 

*  *       *       * 

National  Zoological  Park  :  For  continu- 
ing the  construction  of  roads,  walks,  bridges, 
water  supply,  sewerage,  and  drainage ;  and  for 
fiprading,  planting,  and  otherwise  improving 
the  ^^ronnds ;  erecting,  and  repairing  buildings 
and  inclosures  for  animals ;  and  for  administra- 
tive purposes,  care,  subsistence,  and  transpor- 
tation of  animals,  including  salaries  or  compen- 
sation of  all  necessary  employees,  and  general 
incidental  expenses  not  otherwise  provided  for, 
fifty  thousand  dollars,  one-half  of  which  sum 
shall  be  paid  from  the  revenues  of  the  District 
of  Oolumbia  and  the  other  half  from  the  Treas- 
ury of  the  United  States ;  and  a  report  in  de- 
tail of  the  expenses  on  account  of  the  National 
Zoological  Park  shall  be  made  to  Congress  at 
the  beginning  of  each  regular  session. 

*  *       *       * 

District  of  Columbia. 

Metropolitan  Police:  To  meet  the  ex- 
penses for  maintaining  public  order  in  the  Dis- 
trict of  Columbia  on  the  occasion  of  the  national 
encampment  of  the  Grand  Army  of  the  Repub- 
lic, to  take  place  in  said  District  in  September, 
eighteen  hundred  and  ninety-two,  nine  thou- 
sand dollars :  Provided,  That  policemen  borne 
on  the  rolls  of  the  police  force  of  the  cities  of 
New  York,  Philadelphia,  and  Baltimore  may  be 
employed,  and  none  other  outside  of  the  Dis- 
trict of  Columbia ; 

For  the  payment  to  the  inspector  of  plumb- 
ing of  the  District  of  Columbia  for  additional 
labor  and  expense  imposed  on  him  under  the 
act  entitled  **An  act  to  authorize  the  appoint- 
ment of  an  inspector  of  plumbing  in  the  Dis- 


trict of  Columbia,  and  for  other  purposes," 
approved  April  twenty-third,  eighteen  hundred 
and  ninety-two,  five  hundred  dollars ; 

Police  Court;  For  compensation  of  one 
deputy  marshal,  at  three  dollars  per  day,  nine 
hundred  and  thirty-nine  dollars  ; 

For  furnishing  the  addition  to  the  police  court 
building,  eight  hundred  dollars;  one  half  of 
which  sums  for  the  District  of  Columbia  shall 
be  paid  from  the  revenues  of  the  District  of 
Columbia  and  the  other  half  from  the  Treasury 
of  the  United  States. 

That  the  President  shall  appoint  a  board  of 
three  members,  residents  of  £he  District  of  Col- 
umbia, who  shall  each  receive  a  compensation  of 
eight  dollars  per  day  and  who  shall  act  as  a 
board  of  revision,  equalization,  and  appeals, 
with  power  to  revise  and  equalize  the  assess- 
ment of  eighteen  hundred  and  ninety-two,  and 
shall  remain  in  session  for  a  period  of  not  less 
than  ninety  da^s  nor  more  than  six  months, 
and  their  aecisions  in  all  cases  shall  be  final ; 
and  the  Commissioners  are  hereby  required  to 
detail  such  clerical  force  as  may  be  necessanr  to 
aid  said  board  in  their  duties :  Provided^  That 
the  triennial  assessment  made  in  the  year 
eighteen  hundred  and  eighty-nine,  pursuant  to 
the  act  of  March  third,  eighteen  hundred  and 
eighty-three,  is  hereby  continued  in  force  for 
the  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  ninety-three ;  and  all  taxes  for 
said  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  ninetv-wiree,  shall  be  levied  and 
collected  upon^the  basis  of  said  assessment,  any 
other  law  to  the  contrary  notwithstanding. 

For  compensation  of  the  members  of  the 
board  hereby  created,  four  thousand  three  hun- 
dred and  sixty-eight  dollars  or  so  much  thereof 
as  may  be  necessary  is  hereby  appropriated,  to 
be  paid  wholly  from  the  revenues  of  the  Dis- 
trict of  Columbia. 

That  the  circle  at  the  intersection  of  Sixteenth 
street  and  New  Hampshire  avenue,  known  as 
Hancock  Circle,  be,  and  the  same  is  hereby, 
transferred  to  and  located  at  or  near,  the  inters 
section  of  Sixteenth  street  extended  and  Morris 
Dtreet;  the  location  and  dimensions  of  the 
said  circle  to  be  aia  shown  on  a  map  on  file  in 
the  ofl3ce  of  the  Commissioners  of  the  District  of 
Columbia. 

*        *        *        * 

Government  Hospital  for  the  Insane. 

For  current  expenses  of  the  Government 
Hospital  for  the  Insane :  For  support,  clothing, 
and  treatment  in  the  Government  Hospital  for 
the  Insane  of  the  insane  from  the  Army  and 
Navy,  Marine  Corps  Revenue-Cutter  Service, 
and  inmates  of  the  National  Home  for  Disabled 
Volunteer  Soldiers,  persons  charged  with  or 
convicted  of  crimes  against  the  United  States 
who  are  insane,  all  persons  who  have  become 
insane  since  their  entry  nito  the  military  or 
naval  service  of  the  Unit<*d  States,  who  have 
been  admitted  to  the  hospital,  and  who  are  in- 
digent, two  hundred  and  sixty-eight  thousand 
three  hundred  dollars ;  and  not  exceeding  one 
thousand  five  hundred  dollars  of  this  sum  may 
be  expended  in  defraying  the  expenses  of  the 
[  removal  of  patients  to  their  friends. 
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For  the  buildings  and  grounds  of  the  Gov- 
ernment Hospital  for  the  Insane,  as  follows : 

For  general  repairs  and  improvements,  six- 
teen thousand  dollars. 

For  special  improvements,  as  follows : 

For  electric  plant,  for  incandescent  lights, 
and  ventilating  fans,  twentj'  thousand  dollars. 

For  inclosing  new  farm  and  refitting  build- 
ings thereon  for  hospital  use,  five  thousand 
d<^lars. 

Columbia  Institution  for  the  Deaf  and 
Dumb. 

Current  Expenses  of  the  Columbia  In- 
stitution FOR  THE  Deaf  and  Dumb:  For  sup- 
port of  the  institution,  including  salaries  and 
incidental  expenses,  for  books  and  illustrative 
apparatus,  and  for  general  repairs  and  improve- 
ments, fifty  thousand  five  hundred  dollars,  three 
thousand  dollars  of  which  to  be  expended  in 
the  employment  of  instructors  of  articulation. 
For  buildings  and  grounds,  as, follows: 
For  inclosure,  care,  and  improvement  of 
pounds,  and  for  repairs  of  buildings,  includ- 
ing repairs  of  heating  apparatus,  plumbing, 
and  sewerage,  two  thousand  dollars. 

Howard  University. 

For  maintenance  of  the  Howard  Univeraity, 
to  be  used  in  payment  of  part  of  the  salaries  of 
the  oflicers,  professors,  teachers,  and  other 
regular  employees  of  the  university,  the  bal- 
ance of  which  will  be  paid  from  donations  and 
other  sources,  twenty-three  thousand  five  hun- 
dred dollars.  And  the  proper  oflQcers  of  said 
university  shall  report  annually  to  the  Secre- 
tary of  the  Interior  how  the  appropriation  is 
expended ;  and  the  Secretary  of  the  Interior 
shall  estimate  in  detail  for  the  next  fiscal  year 
the  items  of  expenditure  provided  for  in  this 
paragraph ; 

For  tools,  materials,  wages  of  instructors,  and 
other  necessary  expenses  of  the  industrial  de- 
partment, three  thousand  dollars. 

For  books  for  library,  bookcases,  shelving  and 
fixtures,  five  hundred  dollars; 

For  material  and  apparatus  for  chemical, 
physical  and  natural  history,  and  laboratory, 
five  hundred  dollars; 

For  improvement  of  grounds,  five  hundred 
dollars; 

For  repairs  of  buildings,  one  thousand  five 
hundred  dollars; 

In  all,  thirty  thousand  dollars. 


Freedmen's  Hospital  and  Asylum. 

For  the  Freedmen's  Hospital  and  Asylum, 
Washington,  District  of  Columbia,  as  follows: 

For  subsistence,  twenty -two  thousand  five 
hundred  dollars; 

For  salaries  and  conflpensation  of  the  surgeon- 
in-chief,  not  to  exceed  three  thousand  dollars: 
two  assistant  surgeons,  clerk,  engineer,  and 
matron,  nurses,  laundresses,  cooks,  teamsters, 
watchmen,  and  laborers,  fifteen  thousand  dol- 
lars; 

For  rent  of  hospital  buildings  and  grounds, 
four  thousand  dollars; 

For  fuel  and  light,  clothing,  bedding,  forage, 


transportation,  medicines  and  medical  supplies, 
repairs  and  furniture,  and  other  absolutely 
necessary  expenses,  eleven  thousand  five  hun- 
dred dollars; 

For  reading  matter  for  patients,  twenty -five 
dollars;  in  all,  fifty-three  thousand  and  twenty- 
five  dollars,  one-half  of  which  sum  shall  be  paid 
out  of  the  Treasury  of  the  United  States  and  the 
other  half  out  of  the  revenues  of  the  District  of 
Columbia;  and  hereafter  the  estimates  for  the 
Freedman's  Hospital  and  Asylum  shall,  each 
year,  be  submitted  in  the  annual  estimates  for 
the  expenses  of  the  government  of  the  District 
of  Columbia, 


Court  House,  Washington,  Dibtbict  op 
Columbia:  For  annual  repairs,  per  estimate  of 
the  Architect  of  the  Capitol,  one  thousand  dol- 
lars. 


The  case  of  Ramuz  v.  The  Southend  Local 
Board,  decided  by  Mr.  Justice  Romer  on  July 
14,  is  a  good  illustration  pf  the  right  of  the 
owner  of  land  adjoining  a  public  promenade  or 
esplanade,  which  the  learned  judge  held  to  be, 
in  fact,  a  public  highway  for  foot  passengers, 
and  not  merely  a  pleasure  ground  vested  in  the 
defendant  board  for  the  benefit  of  the  inhabi- 
tants of  Southend.  The  defendant  board  erected 
in  1890  a  fence  either  on  the  plaintiffs  land  or 
between  it   and    the  esplanade,   whereby  the 
plaintiff  was  deprived  of  direct  access  from  his 
land  to  the  esplanade ;  and  the  plaintiff  claimed 
an  injunctiop  to  prevent  the  continuance  of  the 
fence  or  damages.  Mr.  Justice  Romer  held  that, 
the  esplanade  being  a  public  highway,  the  plain- 
tiff must  succeed,  whether  the  fence  was  erected 
on  the  plaintiff's  land  or  on  the  esplanade  itself. 
In  the  former  case,  the  erection  of  the  fence 
would  be  a  simple  trespass  on  the  plaintiff's 
land  ;  in  the  latter,  it  would  be  an  injury  to  the 
plaintiffs  private  right  of  access  to  the  high- 
way.   The  plaintiff  partly  based  his  claim  upon 
the  conveyance  under  which  he  held  his  prop- 
erty, which,  he  alleged,  conveyed  to  him  the 
soil  of  the  esplanade  subject  to  the  public  rights, 
but  Mr.  Justice  Romer  thought  it  unnecessaiy 
to  decide  this  point.    It  is  immaterial  for  the 
present  purpose  whether  the  soil  of  the  espla- 
nade belonged  to  the  plaintiff  or  not ;  because, 
since  the  decision  of  the  House  of  Lords  in 
Lyons  v.  The  Fishmongers  Company,  46  Law 
J.  Rep.  Chanc,  68,  it  has  been  clearly  settled 
that  the  right  of  access  of  an  adjoining  owner 
does  not  depend  upon  ownership  of  the  soil  of 
the  highway.    A  mandatory  injunction  for  the 
removal  of  the  fence  was  therefore  granted,  and 
an  inquiry  was  ordered  as  to  the  damages  sus- 
tained by  the  plaintiff. --Law?  Journal  London. 
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Supreme  Court  of  the  District  of  Columbia. 
In  Gbnbkal  Tbbm. 

m 

PBOHHEIMER,  GOODKIND  &  CO. 

V. 

JUSTUS    HOLLANDER,    SAMUEL 
BIEBBR  AND  OTHERS. 

1.  A  firaadalent  purchase  and  sabseqaent  aasigrnmeat  may 

be  so  connected  by  the  pnrchaaer  and  assignor  as  to 
constitate  one  transaction,  and  thus  make  the  assi^- 
menta  Araud  intended  from  the  beginning  to  affect  the 
defrauded  vendor.  • 

2.  The  statute  of  13  Eliz.,  Ch.  5,  is  now  in  force  in  the  Dis- 

trict of  Columbia,  in  its  original  form,  by  transmission 
from  Maryland. 
8.  In  brief  terms  the  statute  declares  that  every  alienation 
of  real  or  personal  property,  made  to  the  end  and  intent 
of  hindering,  delaying,  or  defhiudlng  the  creditors  of 
the  alienor,  shall  be  of  no  effect  as  an  alienation,  except 
when  such  an  alienation  is  made  to  an  innocent  pur- 
chaser for  a  valuable  consideration. 

4.  The  statute  contains  a  plain  affirmance  of  what  was 

already  a  principle  of  the  common  law,  namely,  that  it 
is  a  right  of  the  creditor  that  the  debtor's  means  of  pay- 
ment shall  be  applied  to  the  satis&ction  of  his  debt. 

5.  For  the  prevention  of  any  fraud  on  him  the  creditor's 

right  is  dU]>erior  not  only  to  the  debtor's  right,  but  to 
that  of  any  third  person  who  takes  the  debtor's  place 
in  such  a  way  that  he  acquires  ho  separate  right  of  his 
own,  by  which  he  has  no  new  or  better  claim  to  im- 
munity. 

6.  If  such  third  person  does  no  act  which  originates  in  him 

a  better  right  than  that  of  the  debtor,  the  law  regards 
him  as  having  the  same  status.  In  that  case  his  inno- 
cence of  any  fraudulent  intent  will  not  protect  him .  He 
is  treated  as  not  having  become  a  new  owner. 

7.  But  when  a  third  person  does  some  act  or  gives  some- 

thing in  exchange  for  the  debtor's  property,  he  acquires 
an  original  right  to  it,  provided  he  has  acted  properly 
in  undertaking  to  become  owner.  He  must  appear  to 
have  become  owner  by  purchase  for  value,  in  good  faith 
and  without  notice  of  any  reason  why  he  should  not 
acquire  the  property. 

8.  The  Oourt  holds  that  under  the  statute  of  13  Elizabeth, 

Oh.  6,  neither  the  assignee  nor  the  creditors  can  properly 
be  considered  purchasers  for  valuable  consideration, 
under  the  assignment. 

9.  This  QoMtt  is  of  the  opinion  that  the  decisions  of  the 

Supreme  CJourt  of  the  United  States,  rightly  construed, 
do  not  hold  that  the  creditors  are  to  be  regarded  as  pur- 
chasers for  a  valuable  consideration,  under  an  assign- 
ment for  their  benefit,  nor  that  it  must  appear  that  they 
were  participant  in  the  fraudulent  intent  of  the  assignor 
in  making  such  assignment,  before  the  same  can  be 
held  void. 

Equity.    No.  10,107.    Decided  August  8, 1892. 
The  Ohief  Justice  and  Justices  Cox  and  Jambs   silting. 

Mr.  S.  S.  Henkle  for  complainants. 

Mr.  Leon  Tobbiner  for  defendants. 

Mr.  Justice  James  delivered  the  opinion  of 
the  Court: 

On  the  7th  of  July,  1886,  the  complainants' 
recovered  judgment  in  this  court  against  the 
defendant  Hollander  for  the  sum  of  f  1,000,  with 


interest  at  the  rate  of  seven  per  cent,  per 
^num  Arom  the  fifteenth  day  of  February,  1886, 
upon  which  execution  was  issued  and  returned 
nulla  bona.  On  the  15th  of  June,  1886,  Hollan- 
der, who  had  for  several  years  been  engaged  in 
the  clothing  business  in  the  city  of  Washington, 
made  a  deed  of  assignment  to  the  defendant 
Bieber  of  all  his  property,  excepting  his  house- 
hold furniture,  but  including  all  the  stock  in 
trade,  fixtures,  etc.,  upon  the  premises  known 
as  No.  1217  Pennsylvania  avenue.  At  the  same 
time  Hollander  was  ftirther  indebted  to  the 
complainants,  for  goods  purchased  on  the  2d, 
7th  and  15th  of  April,  1886,  to  the  amount  of 
$1,846.50;  and  the  complainants  held  his  note 
|1,000,  dated,  February  16th,  1886,  payable  five 
months  after  date,  with  interest  at  the  rate  of 
seven  per  cent,  per  annum  until  paid. 

The  bill  prays  for  discovery  by  the  defendant, 
Hollander,  concerning  certain  matters,  and  for 
the  appointment  of  a  receiver,  and  asks  that  in 
final  hearing  the  deed  of  assignment  to  Bieber 
shall  be  declared  fraudulent  and  void  as  against 
the  plaintiffs,  and  decreed  to  be  cancelled;  and 
that  out  of  the  proceeds  of  the  sales  of  the 
goods  the  amount  found  due  to  the  plaintifiTs  be 
ordered  to  be  paid. 

It  appears  that  all  of  the  indebtedness  of  Hol- 
lander to  the  complainants  was  for  goods  sold 
to  him  by  them. 

The  evidence  satisfies  us  that  at  the  time  of 
his  purchases  from  the  complainant?  in  1886, 
the  defendant  Hollander  had  only  about  three 
thousand  dollars  worth  of  stock,  and  was  in- 
debted for  more  than  six  times  that  amount. 
In  that  condition  of  his  affairs  he  made  new 
purchases  to  the  amount  of  |19, 791.71  as  stated 
at  the  argument  by  his  counsel,  or  to  the 
amount  of  |21,085.54  as  claimed  by  counsel  for 
complainants.  It  is  shown  that  his  experience 
in  making  sales  had  determined  the  fact  that 
he  had  no  ground  to  expect,  and  could  not  have 
expected  to  sell  during  that  season  so  much  as 
one-half  of  the  goods  newly  purchased  by  him. 
Without  going  into  details,  we  think  it  enough 
to  say  that  we  are  satisfied  that  he  must  have 
contemplated,  at  the  tim  3  of  his  purchase  from 
complainants  in  1886,  tho  use  of  the  goods,  or 
of  a  large  part  of  the  goods  so  purchased,  in 
applying  them  by  assignment  for  the  benefit  of 
the  preferred  creditors  afterwards  actually 
named  in  the  deed  referred  to.  We  do  not 
mean  to  say  that  a  fraudulent  purchase  of  goods 
renders  a  subsequent  assignment  of  them  for 
the  benefit  of  other  creditors  fraudulent  as 
against  the  defrauded  vendors;  but  we  conceive 
that  such  a  fraudulent  purchase  and  subsequent 
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assignment  may  be  so  connected  by  the  pur- 
chaser and  assignor  as  to  constitute  one  trans- 
action, and  thas  make  the  assignment  a  fraud 
intended  from  the  beginning  to  aflfect  the  de- 
frauded vendor.  The  transaction  before  us 
appears  to  us  to  be  of  that  character.  We  are 
of  the  opinion  that  Hollander  made  his  pur- 
chases in  the  spring  of  1886  with  the  intention, 
if  it  should  become  necessary,  to  apply  them 
in  satisfaction  of  preferred  creditors.  This,  we 
hold,  made  such  an  assignment  a  fraud  on  the 
vendors  of  those  goods. 

It  does  not  appear,  however,  that  either  the 
assignee  or  the  preferred  creditors  knew  any- 
thing about  the  cirunmstances  of  these  pur- 
chases. In  other  words  it  does  not  appear  that 
they  participated  in  any  fraud  connected 
with  the  assignment.  We  have  to  deal,  there- 
fore, with  the  disputed  question,  whether  an 
assignment  for  the  benefit  of  preferred  credi- 
tors may  be  held  to  be  void  when  it  was 
the  intent  of  the  assignor  to  thereby  defraud 
his  other  creditors,  although  the  creditors  pro- 
vided for  in  the  deed  were  not  participants  in 
that  intent 

On  this  question  there  is  some  conflict  in  the 
decisions  of  the  state  courts  and  in  the  conclu- 
sions of  the  text  books.  Mr.  Burrill  states  that 
it  is  immaterial  whether  the  assignee  or  the  cred- 
itors participate  in  the  fraudulent  intent  of  the 
assignor.  Mr.  Waite  says :  **  Generally  speak- 
ing the  subject  of  inquiry  in  ^hese  cases  is  the 
intent  of  the  assignor  or  debtor,  though  there 
is  authority  tending  to  establish  the  rule  that 
the  fraudulent  purpose  sufficient  to  defeat  the 
instrument  must  t>e  participated  in  by  the  as- 
signee or  beneficiaries  *  *  *  recognizing  the  gen- 
eral rule,  elsewhere  discussed,  that  a  voluntary 
conveyance  or  gift  may  be  annulled  at  the  in- 
stigation of  creditors  without  proof  of  an  abso- 
lute fraudulent  intent  on  the  part  of  the  donee, 
it  would  seem  to  follow  by  analogy  that  the 
cases,  which  hold  that  proof  that  the  fraudulent 
intent  of  the  debtor  or  assignor,  is  sufficient, 
establish  the  more  logical  and  salutary  rule." 
On  the  other  hand,  Mr.  Bump,  citing  almost 
identically  the  same  authorities,  reaches  an  op- 
posite conclusion. 

In  Gadogan  vs.  Kennett,  Gowp.,  434,  Lord 
Mansfield  said :  '*The  principles  and  rules  of 
the  common  law,  as  now  universally  known 
and  understood,  are  so  strong  in  every  shape, 
that  the  common  law  would  have  attained  every 
end  proposed  by  the  statutes  of  13  Eliz.  Gh.  5  and 
27  Eliz.  Gh.  4."  However  this  may  be,  it  has 
been  considered  important  in  almost  every  State 
in  this  country  to  re-enact  those  statutes  sub- 


stantially. In  the  process  of  condensation  new 
phraseology  has  in  some  cases  been  used,  and 
it  ha^been  suggested  that  this  has  to  some 
extent  led  to  the  conflict  referred  to.  In  this 
District,  howlBver,  the  statute  of  13  Eliz.  Oh.  5,  is 
in  force  in  the  original  form  by  transmission 
from  Maryland.  Sexton  vs.  Wheaton,  8  Wheat , 
242.  For  reasons  which  will  be  explained  later 
in  this  opinion,  we  shall  first  consider  the  par- 
ticular question  before  us  as  one  of  principle. 

The  provisions  of  the  statute  are  substan- 
tially as  follows :  "For  the  abiding  and  abol- 
ishing of  feigned,  covinous  and  fraudulent 
feolfrnents,  gifts,  grants,  alienations,  convey- 
ances ^  ^  *  as  well  of  lands  and  tenements  as  of 
goods  and  chattels  *  *  *  which  feofflments,  gifts, 
etc.,  have  been  and  are  devised  and  contrived 
of  malice,  fraud,  covin,  collusion  or  guile,  to 
the  endy  purpose  and  intent  to  delay^  hinder  or 
defraud  creditors  and  others  of  their  just  and 
lawful  actions,  suits,  debts,  etc. 

Be  it  therefore  enacted,  that  all  and  every 
feofibnent  *  *  ♦  alienation,  bargain  and  convey- 
ance of  lands  *  *  *  goods  and  chattels  *  *  *  to  and 
for  any  intent  or  purpose  before  declared  and  ex- 
pressed shall  be  from  henceforth  deemed  and 
taken  (only  as  against  that  person  *  *  *  whose 
actions,  suits,  etc.,  by  such  fraudulent  devises  as 
aforesaid,  are,  shall  or  might  be  in  any  Wise  *  *  * 
hindered,  delayed  or  defeated)  to  be  *  *  *  utterly 
void  and  of  no  eff'ect. 

"  And  be  it  farther  enacted,  that  all  and  every 
the  parties  to  such  f^udulent  feoffment,  gift, 
etc,  being  privy  and  knowing  of  the  same  or 
any  of  them,  which  *  *  *  shall  wittingly  and  will- 
ingly put  in  use,  maintain,  etc.,  as  true  and  done 
bonaftde  and  upon  good  consideration  ;  or  shall 
alien  or  assign  any  of  the  things  before  men- 
tioned, to  him  or  them  conveyed  as  is  aforesaid 
*  *  *  shall  incur  the  penalty  and  forfeiture  of, 
etc. 

Provided  also,  and  be  it  fHirther  enacted,  that 
this  act  or  anything  therein  cont;^ined  shall  not 
extend  to  any  estate  or  interest  in  lands  *  *  *  goods 
or  chattels  had,  conveyed  or  assigned  *  *  *  which 
estate  or  interest  is  or  shall  be,  upon  good  con- 
sideration and  bona  fide,  lawfully  conveyed  or 
assigned  to  any  person  not  having  at  the  time 
of  such  conveyance  or  assurance,  to  them  made, 
any  manner  of  notice  or  knowledge  of  saoh 
covin,  fraud  or  collusion,  as  aforesaid." 

Stated  in  brief  terms,  these  provisions  declare 
that  every  alienation  of  real  or  personal  prop- 
erty made  to  the  end  and  intent  of  hindering, 
delaying  or  defrauding  the  creditors  of  the 
alienor,  shall  be  of  no  effect  as  an  alienation, 
except  when  such  alienation  is  made  to  an  in- 
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nocent  purchaser  for  a  valuable  consideration. 
The  statute  contains  a  plain  afl^mance  of 
what  was  already  a  principle  of  the  common 
law,  namely,  that  it  is  a  right  of  the  creditor  that 
the  debtor's  means  of  payment  should  be  applied 
to  the  satisfoction  of  his  debt.    Although  this 
is  only  a  right  to  have  an  action  for  the  enforce- 
ment of  such  application,  it  is  such  a  relation 
to  the  property  itself  that  a  fraudulent  disposi- 
tion thereof  is  an  inmiediate  and  direct  injury 
to  the  creditor.    His  right  controls  the  debtor. 
It  is  only  an  application  of  this  principle  to 
say  that,  for  the  preventation  of  any  fraud  on 
him,  the  creditor's  right  is  superior  not  only  to 
the  debtor's  right,  but  to  that  of  any  third  per- 
son who  takes  the  debtor's  place  in  such  a  way 
that  he  acquires  no  separate  right  of  his  own  by 
which  he  has  no  new  or  better  claim  to  immun- 
ity.   If  such  third  person  does  no  act  which 
originates  in  him  a  better  right  than  that  of 
the  debtor,  the  law  regards  him  as  having  the 
same  status.    In  that  case  his  innocence  of  any 
fraudulent  intent  will  not  protect  him.    The 
question  is  simply  one  of  the  status.    In  short 
he  is  treated  as  simply  not  having  become  a 
new  owner.    But  when  a   third  person  does 
some  act  or  gives  something  in  exchange  for 
the  debtor's  property,  he  acquires  an  original 
right  to  it,  provided  he  has  acted  properly  in 
undertaking  to  become  owner  at  all.    It  is  then 
for  the  first  time  that  any  inquiry  into  the 
propriety  of  his  conduct  arises,  and  the  ques- 
tion to  be  considered  is,  whether,  under  all  the 
circumstances,  he  had  a  right,  as  against  the 
creditor,  to  bec6me  owner  of  what  the  debtor 
should  have  applied  to  the  payment  of  his  debt 
This  elementary  principle   is   formulated   by 
saying  that  he  must  appear  to  have  become 
owner  in  the  usual  manner  ;  that  is  to  say,  by 
purchase  for  value  exchanged  for  the  property 
in  good  faith  and  without  notice  of  any  reason 
why  he  should  not  acquire  it.    On  principle 
then,  a  third  person  who  merely  takes  the  deb- 
tor's status  assumes  that  status  subject  to  what- 
ever impaired  the  debtor's  capacity,  and  it  is 
not  helped  by  his  own  innocence  of  any  fraud 
in  fact,  and  on  principle  his  own  innocence  will 
protect  him  in  the  other  cases. 

This  principle  we  conceive  explains  the  mean- 
ing of  the  statute  of  13  Eliz.  Oh.  6,  and  shows 
that  participation  in  the  fraud  of  the  alienor 
becomes  a  test  question  as  to  the  rights  of  the 
alienee  only  when  the  latter  is  a  purchaser  for 
a  valuable  consideration.  To  apply  this  test 
then,  the  question  in  cases  of  general  assign- 
ment for  the  benefit  of  creditors  is,  whether  the 
assignee  or  the  creditors  can  properly  be  con- 


sidered purchasers  for  valuable  consideration. 
As  a  matter  of  fact  this  test  has  been  ap- 
plied in  all  of  the  well  considered  State  deci- 
sions, and  in  the  commercial  States  it  has  been 
held  that  the  creditor  does  not  become  such  a 
purchaser  by  means  of  the  trust  In  Griffin  v. 
Marqaardt,  17  N.  Y.,  30,  the  Oourt  of  Appeals 
of  New  York  said :  '*  An  assignee  in  trust  for 
the  benefit  of  creditors  is  not  a  purchaser  for 
a  valuable  consideration,  however  innocent  he 
may  be  of  participation  in  the  fraud  intended 
by  the  assignor.  The  uprightness  of  his  inten- 
tions, therefore,  will  not  uphold  the  instrument, 
if  it  would  otherwise,  for  any  reason,  be  ad- 
judged fraudulent  and  void."  In  Knowles  v. 
Lord,  4  Whart.,  600  (606,  7)  the  Supreme  Oourt 
of  Pennsylvania,  speaking  through  Seargeant, 
J.,  said:  *' Neither  the  assig^nee  nor  creditors 
in  any  sense  of  the  word  purchased  these  goods 
— they  were  assigned  in  common  with  all  the 
estate  of  the  assignors;  the  assignors  alone 
prescribing  the  terms  of  the  assignment,  the 
methods  of  appropriation,  the  subsequent  sale 
of  the  property  by  the  assignees  to  raise  the 
ftinds,  and  the  persons  who  were  to  participate 
in  them,  as  well  as  the  order  and  conditions 
according  to  which  they  were  to  be  distributed. 
*  *  *  It  would  be  a  solecism  to  call  such  a  trans- 
action a  sale  or  such  a  grantee  a  purchaser,  or 
to  apply  these  terms  to  the  creditors. 

''Such  a  conveyance  cannot  be  called  a  sale,  or 
such  creditor  a  purchaser.  ***  A  real  purchaser 
giving  value  for  property  in  the  course  of  busi- 
ness innocently,  and  acting  on  the  faith  of 
possession  and  other  apparent^ marks  of  owner- 
ship, is  favored  for  the  support  of  trade  and 
encouragement  of  fair  dealing,  and  may  some- 
times obtain  a  better  title  than  his  vendor. 
But  a  voluntary  assignment  by  a  debtor  has 
never  been  considered  as  placing  the  assignee 
in  any  better  situation  in  point  of  equity  than 
the  assignor  himself  was;  he  takes  the  estate 
subject  to  all  outstanding  equities,  liens,  incum- 
brances and  dealings  between  the  assignor  and 
others." 

We  have  quoted  this  case  at  some  length 
because  it  demonstrates  clearly  the  principle 
on  which  assignees  and  creditors  are  denied  the 
protection  given  by  the  fourth  section  of  the 
statute  13  Eliz.  It  has  been  said  that  the  pay- 
ment of  debt  constitutes  a  valuable  considera- 
tion; this  case  points  out  that  something  must 
be  given  up  in  exchange  to  constitue  the  alienee 
a  purchaser  within  the  meaning  of  the  stat- 
ute. 

It  is  worth  while  to  observe  that  the  later 
decisions  in  some  of  the  States  which  adopted 
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the  doctrine  that  an  assignment  for  the  benefit 
of  creditors  could  be  held  void  only  when  the 
creditors  participated  in  the  fraudulent  intent 
of  the  assignor,  indicate  that  a  different  conclu- 
sion would  be  reached  if  that  question  were 
still  open.  In  the  Governor  v.  Campbell,  17 
Ala.,  566  (571)  Davgan,  0.  J.,  who  delivered  the 
opinion  of  the  court,  said:  "  The  fifth  charge 
was  that  if  I.  M.  Frion  intended  to  delay,  hin- 
der and  defraud  his  creditors  but  the  trustees 
and  preferred  creditors  did  not  join  in  that 
intent,  the  deed  was  valid.  If  the  question 
raised  by  this  charge  could  be  considered  as  an 
open  one  in  this  court,  I  should  willingly  hold 
that  the  court  erred,  for  the  fraudulent  intent 
of  the  grantor  must  render  the  deed  void  as 
against  creditors  intended  to  be  defrauded  by 
it,  unless  the  grantee  can  place  himself  on  a 
ground  or  in  a  condition  not  to  be  affected  by 
the  fraud,  and  I  know  of  no  condition  that 
such  a  grantee  can  assume  to  avoid  the  effect  of 
the  fraudulent  intent  of  the  grantor,  unless  it  be 
that  of  a  bona  fide  purchaser  for  a  valuable 
consideration  without  notice.  But  we  are  sat- 
isfied that  the  previous  decisions  of  this  court 
settle  the  question,  that  the  fraudulent  intent 
of  the  grantor  alone  in  a  deed  of  trust  cannot 
affect  the  rights  of  the  creditors  intended  to  be 
secured  by  it  unless  they  have  participated  in 
that  intent.'' 

And  in  Hunt  v.  Weimer,  39  Ark.,  70,  76,  the 
court  used  this  language:  **  Perhaps  the  rule 
which  requires  the  grantee  to  participate  in  the 
fraud,  in  order  to  avoid  the  deed  (a  deed  of  as- 
signment) has  no  just  application,  except  in 
case  of  purchasers,  or  persons  who  have  parted 
with  some  valuable  right." 

It  is  claimed,  however,  on  the  part  of  the 
defendants,  that  the  Supreme  Court  of  the 
United  States  has  settled  the  rule,  that  in  all 
cases  of  assignment  for  the  benefit  of  creditors, 
the  participation  of  the  creditors  in  the  as- 
signor's fraudulent  intent  must  be  shown,  in 
order  to  avoid  the  assignment.  We  have  there- 
fore to  explain  careftilly  the  effect  of  the  de- 
cisions referred  to. 

In  the  case  of  Clements  v.  Berry,  11  How., 
398  it  appeared  that  a  deed  of  trust  for  the 
benefit  of  preferred  creditors  had  been  made 
by  Berry  in  immediate  anticipation  of  a  judg- 
ment against  him,  from  which  the  plaintiff  was 
omitted.  Mr.  Justice  McLean  speaking  for  the 
majority  of  the  court,  said:  **  The  trustee  in 
this  case  cannot  be  considered  a  purchaser^  as 
the  assignment  was  made  to  him,  not  on  pur- 
chase for  a  valuable  consideration,  but  for  the 
benefit  of  certain    creditors."     We    refer  to 


this  not  as  an  adjudication  of  this  question, 
but  as  evidence  that  the  previous  decisions  in 
the  cases  of  Marbury  v.  Brooks,  7  Wheat.,  556, 
and  Brooks  v.  Marbury,  11  Wheat.,  78,  were 
not  then  understood  by  the  Supreme  Court  to 
have  gone  on  the  ground  that  an  assignment 
for  the  benefit  of  creditors  operated  to  make 
either  the  assignee  or  the  creditors  purchasers 
for  a  valuable  consideration. 

Those  decisions,  however,  have  since  been 
said  to  have  held  that  in  attacking  an  assign- 
ment for  the  benefit  of  creditors,  it  is  always 
necessary  to  show  fraud  on  the  part  of  the 
creditors  as  well  as  on  the  part  of  the  assignor. 
This  construction  involves  an  assumption  that 
those  cases  also  held  that  the  creditors  were 
purchasers  under  the  assignment.  We  think 
the  court  plainly  distinguished  creditors  as  not 
purchasers  by  operation  of  the  statute.  In  7 
Wh.,  579,  Ch.  J.  Marshall  described  the  assignee 
as  **the  agent  of  Fitzhugh  (the  assignor)  to  sell 
his  property  and  pay  his  debts  in  the  order  pre- 
scribed by  himself."  That  case  recognized  the 
creditors  simply  as  creditors.  Again  in  11  Wh., 
87,  Brooks  vs.  Marbury,  the  same  learned  judge 
said :  "He  is  the  trustee  or  agent  of  Fitzhugh 
(assignor)  to  perform  an  act  for  him  which  his 
situation  disabled  him  from  performing  in  per- 
son. This  act  was  entirely  consistent  with  law, 
as  it  was  to  sell  his  property  and  apply  the  pro- 
ceeds to  the  payment  of  creditors  of  a  particular 
description  in  the  first  instance,  and,  afterwards, 
to  creditors  generally.  His  right  to  give  the 
preference  is  not  questioned,  jior  is  the  validity 
of  the  consideration,  so  far  as  it  moved  from 
the  creditors,  infected  with  any  vicious  princi- 
ple." In  speaking  of  the  debt  furnishing  a  con- 
sideration, the  court  was  occupied  in  both  of 
these  cases  in  showii^g  that  there  was  valid  con- 
sideration for  the  arrangement  to  apply  **the 
proceeds  to  the  payment "  of  the  proceeds  to 
the  banks.  That  the  banks  became  purchasers 
of  the  matters  assigned  with  a  view  to  this  pay- 
ment was  an  unnecessary  hypothesis,  and  was 
not  indicated  by  anything  said  in  those  cases. 

Nevertheless,  it  is  claimed  that  the  Supreme 
Court  has  held  in  a  later  case  that  the  doctrine 
of  those  two  cases  was  that  no  assignment  for 
the  benefit  of  creditors  can  be  held  void  on  the 
ground  that  it  was  made  in  fraud  of  creditors 
unless  creditors  appear  to  be  participant  in  the 
fraud  of  the  assignor. 

In  Emerson  vs.  Seuter,  118  U.  S..  3,  the  case 
under  review  was  governed  by  the  construc- 
tion given  to  the  statute  of  Arkansas  by  the 
courts  of  that  State.  The  court  announced 
that  such  must  be  the  law  of  the  case.    After  re- 
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ferring  to  the  decisions  ot  the  Supreme  Court 
of  Arkansas,  according  to  which  a  general  | 
assignment  for  the  benefit  of  creditors  could 
not  be  held  void  unless  it  should  appear  that 
the  creditors  participated  in  the  fraudulent  in- 
tent of  the  assignor,  Mr.  Justice  Harlan  added : 
"  The  rule  announced  by  the  Supreme  Court  of 
Arkansas  is  in  harmony  with  the  settled  doc- 
trines of  this  court  and  accords  with  sound 
reason.  Marbury  vs.  Brooks,  7  Wheat.,  566, 577, 
Brooks  vs.  Marbury,  11  Wheat.,  78,  89 ;  Tomp- 
kins vs.  Wheeler,  16  Pet,  106,  118." 

The  question  how  far  and  in  what  cases  we 
are  bound,  as  an  inferior  court,  to  apply  an 
observation,  made  in  a  decision  of  the  Supreme 
Court,  as  a  controlling  authority  on  the  point 
stated,  may  be  embarrassing.  Undoubtedly  it 
is  our  duty  to  take  the  law  from  that  court ;  but 
whether  we  must  understand  that  the  Supreme 
Court  intended  deliberately  to  adjudicate  the 
matter  stated  by  it  is  a  different  question.  Ac- 
cording to  a  long  line  of  decisions,  the  Supreme 
Court  in  reviewing  decisions  concerning  the  ef- 
fect of  an  assignment  for  the  benefit  of  creditors, 
"  accepts  the  conclusions  of  the  highest  judicial 
tribunal  of  the  State  as  controlling."  Peters  vs. 
Bain,  133  U.  S.,  686.  By  the  rule  of  that  court 
itself,  therefore,  the  only  guide  which  could  be 
followed  in  Emerson  vs.  Seuter  was  the  decis- 
ions of  the  highest  judicial  tribunal  of  Ar- 
kansas. What  that  court  in  tended  to  determine 
in  the  Brooks  and  Marbury  cases  was  not  pre- 
sented for  adjudication.  Nor  do  we  understand 
that  such  observations  as  we  have  referred  to 
are  stated  with  the  purpose  of  laying  down  a 
rule  which  must  be  followed  by  the  inferior 
courts.  In  view  of  this  distinction,  and  with 
the  highest  respect  for  every  suggestion  from 
the  source  of  this  opinion,  we  are  compelled  to 
declino  to  accept  as  authoritative  the  observa- 
tion that  the  Brooks  and  Marbury  cases  estab- 
lish the  doctrine,  that^  in  all  cases  of  assign- 
ment for  the  benefit  of  creditors,  it  is  necessary 
•  to  show  that  the  preferred  creditors  participated 
in  the  fraudulent  intent  of  the  assignor,  before 
the  transfer  can  be  held  void.  In  those  cases  it 
was  distinctly  held,  in  the  first  place,  that 
preference  of  certain  creditors  did  not  show  a 
fraudulent  intent  even  on  the  part  of  the 
assignor;  and  it  was  held,  in  the  second  place, 
that  a  private  hope  to  thereby  escape  prosecu- 
tion for  a  felony  did  not  impair  the  assignor's 
right  to  make  the  preference,  and  therefore  did 
not  constitute  the  fraudulent  intent  which 
would  affect  the  validity  of  the  transfer.  In 
the  next  place,  the  court  held  that  it  was  only 
when  more  than  a  hope  of  escape  existed;  in 


other  words,  only  when  there  was  an  under- 
standing that  the  assignor  should  actually 
escape  prosecution,  that  any  fraud  of  this  par- 
ticular kind  could  exist.  The  whole  scope  of 
those  decisions  was  that  the  particular  fraud 
imputed  could  not  exist  unilaterally,  and  could 
only  exist  by  express  or  implied  contract  be- 
tween the  assignor  and  the  creditors.  The 
court  was  not  called  upon  to  decide,  and  did 
not  decide  whether  an  actual  intent  on  the  part 
of  the  assignor  was  suflacient  to  invalidate  the 
assignment.  Having  held  that  a  private  hope 
of  escape  did  not  constitute  a  disabling  fact  on 
the  part  of  the  assignor,  the  court  could  not 
well  decide  whether  an  actual  fraud  on  his  part 
alone  would  be  sufficient  to  avoid  his  act. 

We  are  of  opinion,  then,  that  the  Supreme 
Court  has  not  decided  that  the  creditors  are  to  be 
fegarded  as  purchasers  for  a  valuable  consider- 
ation under  an  assignment  for  their  benefit,  nor 
that  it  must  appear  that  they  were  participant 
in  the  fraudulent  intent  of  the  assignor  in 
making  such  assignment.  Therefore,  being 
satisfied  that  the  assignment  in  this  case  was 
made  with  intent  on  the  part  of  the  assignors 
to  defraud  the  plaintiffs,  toe  hold  that  it  vxu 
void  as  to  them,  notwithstanding  the  preferred 
creditors  were  not  participant  in  that  fraud. 


Queen's  Bench  Division. 


THE  QUEEN  v.  RUSSETT. 

Criminal    Law— Labcbny  —  Possbbsion   Ob- 
tained BY  Fraud— Larceny  by  a  Trick. 

The  prisioner  agreed  at  a  fair  to  sell  a  horse  to  the  prosecu- 
tor for  £23,  of  which  £8  was  to  be  paid  to  the  prisoner 
at  once,  and  the  reiuaiuder  upon  delivery  of  the  horse. 
<he  prosecutor  handed  £8  to  the  prisoner,  who  signed  a 
receipt  for  the  money;  by  the  receipt  it  was  stated  that 
the  balance  was  to  be  paid  upon  delivery.  The  prisoner 
never  delivered  the  horse  to  the  prosecutor,  but  caused 
it  to  be  removed  from  the  fair  unler  circumstances 
troTXi  which  the  Jury  inferred  that  he  had  never  Intended 
to  deliver  it.  Ueld,  that  the  prisoner  was  rightly  con- 
victed of  larceny  by  a  trick. 

Decided  May  28,  1832. 

Case  stated  by  the  Deputy  Chairman  of  the 
Gloucestershire  Quarter  Sessions. 

The  prisoner  was  tried  and  convicted  upon 
an  indictment  charging  him  with  having  felon- 
iously stolen,  on  March  26,  1892,  the  sum  of  £8 
in  money  of  the  moneys  of  James  Brotherton. 
It  appeared  from  the  facts  proved  in  evidence 
that  on  the  day  in  question  the  prosecutor 
attended  Whitcomb  Fair,  where  he  met  the 
prisoner,  who  offered  to  sell  him  a  horse  for  £24; 
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he  subsequently  agreed  to  purchase  the  horse 
for  £23,  £8  of  which  was  to  be  paid  down,  and 
the  remaining  £15  was  to  be  handed  over  to  the 
prisoner  either  as  soon  as  the  prosecutor  was 
able  to  obtain  the  loan  of  it  from  some  Mend 
in  the  fair  (which  he  oxpected  to  be  able  to  do), 
or  at  the  prosecutor's  house  at  Little  Hampton, 
where  the  prisoner  was  told  to  take  the  horse  if 
the  balance  of  £15  could  not  be  obtained  in  the 
fair.  The  prosecutor,  his  son,  the  prisoner  and 
one  or  two  of  his  companions,  then  went  into 
a  public  house,  where  an  agreement  in  the  fol- 
lowing words  was  written  out  by  one  of  the 
prisoner's  companions,  and  signed  by  prisoner 
and  prosecutor:  "  26th  March,  Q.  Russett  sell 
to  Mr.  James  and  Brother  (sic)  brown  horse  for 
the  sum  of  £23  Oa.  Od.  Mr.  James  and  Brother 
pay  the  sum  of  £8,  leaving  balance  due  £14^  0«. 
Od.  to  be  paid  upon  delivery."  The  signatures 
were  written  over  an  ordinary  penny  stamp. 
The  prosecutor  thereupon  paid  the  prisoner  £8. 
The  prosecutor  said  in  the  course  of  his  evi- 
dence: ^'  I  never  expected  to  see  the  £8  back, 
but  to  have  the  horse. ' '  The  prisoner  never  gave 
the  prosecutor  an  opportunity  of  attempting  to 
borrow  the  £15,  nor  did  he  ever  take  or  send 
the  horse  to  the  prosecutor's  house;  but  he 
caused  it  to  be  removed  from  the  fair  under 
circumstances  from  which  the  jury  inferred  that 
he  had  never  intended  to  deliver  it. 

It  was  objected  on  behalf  of  the  prisoner  that 
there  was  no  evidence  to  go  to  the  jury,  on  the 
ground  that  the  prosecutor  parted  absolutely 
with  the  £8,  not  only  with  the  possession,  but 
with  the  property  in  it,  and  consequently  that 
the  taking  by  the  prisoner  was  not  larceny,  but 
obtaining  money  by  false  pretenses,  if  it  was 
a  crime  at  all.  The  objection  was  overruled. 
In  summing  up,  the  Deputy  Chairman  directed 
jury  that  if  they  were  satisfied  from  the  facts 
that  the  prisoner  had  never  intended  to  deliver 
the  horse,  but  had  gone  through  the  form  of  a 
bargain  as  a  device  by  which  to  obtain  the 
prosecutor's  money,  and  that  the  prosecutor 
never  would  have  parted  with  his  £8  had  he 
known  what  was  in  the  prisoner's  mind,  they 
should  find  the  prisoner  guilty  of  larceny. 

The  question  for  the  court  was  whether  the 
Deputy  Chairman  was  right  in  leaving  the  case 
to  the  jury. 

Lord  Coleridge,  C.  J. :  I  am  of  opinion  that 
this  conviction  must  be  supported.  The  princi- 
ple which  underlies  the  distinction  between 
larceny  and  false  pretenses  has  been  laid  down 
over  and  over  again,  and  it  is  useless  for  us  to 
cite  cases  where  the  facts  are  not  precisely 
similar  when  the  principle  is  always  the  same. 


When  the  question  is  approached  it  will  be 
found  that  all  the  cases,  with  the  possible  ex- 
ception of  Rex  V.  Harvey,  1  Leach,  467,  as  to 
which  there  may  be  some  slight  doubt,  are  not 
only  consistent  with,  but  are  illustrations  of  the 
principle,  which  is  shortly  this:  If  the  poseee- 
sion  of  the  money  or  goods  said  to  have  been 
stolen  has  been  parted  with,  but  the  owner  did 
notintend  to  part  with  the  property  in  them, 
so  that  part  of  the  transaction  is  incomplete, 
and  the  parting  with  the  possession  has  been 
obtained  by  fraud,  that  is  larceny.  This  seems 
to  me  not  only  good  law,  but  good  sense,  and 
this  principle  underlies  all  the  cases.  If,  how- 
ever, authority  is  wanted,  it  is  to  be  found  in 
two  cases  which  we  could  not  overrule  without 
the  very  strongest  reason  for  so  doing.  The 
first  is  Reg.  v.  McKale,  L.  R.,  1  C.  C.  126,  where 
Kelly,  L.  C.  B.,  said:  "The  distinction  between 
fraud  and  larceny  is  well  established.  In  order 
to  reduce  the  taMng  under  such  circumstances 
as  in  the  present  case  from  larceny  to  fraud  the 
transaction  must  be  complete.  If  the  transac- 
tion is  not  complete,  if  the  owner  has  not  parted 
with  the  property  in  the  thing,  and  the  accused 
has  taken  it  with  a  fraudulent  intent,  that 
amounts  to  larceny."  The  distinction,  in  which 
I  entirely  concur,  is  there  expressed  in  felic- 
tious  language  by  a  very  high  authority.  The 
other  case  is  that  of  Reg.  v.  Buckmaster,  20  Q. 
B.  Div.,  182,  which  seems  to  me  directly  in 
point.  ThAt  decision  was  grounded  on  Rex  v. 
Oliver,  2  Russ.  Crimes,  170,  and  Rex  v.  Robson, 
Russ.  &  Ry.,  413,  where  the  same  principle  was 
applied  and  the  same  conclusion  arrived  at. 

Pollock,  B.:  I  agree  in  the  conclusion  at 
which  the  court  has  arrived,  and  would  add 
nothing  to  the  judgment  of  my  lord  but  that  I 
wish  it  to  be  understood  that  this  case  is  de- 
cided on  a  ground  which  does  not  interfere 
with  the  rule  of  law  which  has  been  so  long 
acted  on;  that  where  the  prosecutor  has  inten- 
tionally parted  with  the  property  in  his  money 
or  goods,  as  well  as  with  their  possession,  there 
can  be  no  larceny.  My  mind  has  therefore 
been  directed  to  the  facts  of  the  case,  in  order 
to  see  whether  the  prosecutor  parted  with  his 
money  in  the  sense  that  he  intended  to  part 
with  the  property  in  it.  In  my  opinion  he 
certainly  did  not.  This  was  not  a  case  of  pay- 
ment made  on  an  honest  contract  for  the  sale  of 
goods,  which  eventually  may,  for  some  cause, 
not  be  delivered,  or  a  contract  for  sale  of  a 
chattel  such  as  in  Rex  v.  Harvey,  1  Leach,  467. 
From  the  first  the  prisoner  had  the  studied 
intention  of  defrauding  the  prosecutor;  he  put 
farward  the  horse  and  the  contract,  and  the 
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prosecutor,  believing  in  his  bona  fides,  paid 
him  £8,  intending  to  complete  the  purchase 
and  settle  up  that  night.  The  prisoner  never 
intended  to  part  with  the  horse,  and  there  was 
no  contract  between  the  parties.  The'money 
paid  by  the  prosecutor  was  no  more  than  a 
X^ayment  on  account 

Hawkins,  J.:  I  am  entirely  of  the  same 
opinion.  In  my  judgment,  the  money  was 
merely  handed  to  the  prisoner  by  way  of  de- 
posit, to  remain  in  his  hands  until  completion 
of  the  transaction  by  delivery  of  the  horse. 
He  never  intended,  or  could  have  intended, 
that  the  prisoner  should  take  the  money  and 
hold  it,  whether  he  delivered  the  horse  or  not. 
The  idea  is  absurd;  his  intention  was  that  it 
should  be  held  temporarily  by  the  prisoner 
until  the  contract  was  completed,  while  the 
{H^soner  knew  well  that  the  contract  never 
would  bo  completed  by  delivery.  The  latter 
therefore  intended  to  keep  and  steal  the  money. 
Altogether,  apart  from  the  cases  and  from  the 
principle  which  has  been  so  frequently  enunci- 
ated, I  should  not  have  a  shadow  of  doubt  that 
the  conviction  was  right. 

A.  L.  Smith,  J.:  The  question  is  whether  the 
prisoner  has  been  guilty  of  the  offense  of  lar- 
ceny by  a  trick,  or  that  of  obtaining  money  by 
false  pretenses.  It  has  been  contended  on  his  be- 
half that  he  could  only  have  been  convicted  on 
an  indictment  charging  the  latter  offense,  but  I 
cannot  agree  with  that  contention.  The  differ- 
ence between  the  two  offenses  is  this:  If  posses- 
sion only  of  money  or  goods  is  given,  and  the 
property  is  not  intended  to  pass,  that  may  be 
larceny  by  a  trick,  the  reason  being  that  tiiere 
is  a  taking  of  the  chattel  by  the  thief  against 
the  will  of  the  owner;  but  if  possession  is 
given,  and  it  is  intended  by  the  owner  that  the 
property  shall  also  pass,  that  is  not  larceny  by 
a  trick,  but  may  be  false  pretenses,  because  in 
that  case  there  is  no  taking,  but  a  handing  over 
of  the  chattel  by  the  owner.  This  case  there- 
fore comes  to  be  one  of  fact,  and  we  have  to  see 
whether  there  is  evidence  that  at  the  time  the 
£8  was  handed  over  the  prosecutor  intended  to 
pass  to  the  prisoner  the  property  in  that  sum, 
as  well  as  to  give  possession.  I  need  only  refer 
to  the  contract,  which  provides  for  payment  of 
the  balance  on  delivery  of  the  horse,  to  show 
how  impossible  it  is  to  read  into  an  agreement 
to  pay  the  £8  to  the  prisoner,  whether  he  gave 
delivery  of  the  horse  or  not.  It  was  clearly 
only  a  deposit  by  way  of  part  payment  of  the 

Srice  of  the  horse,  and  there  was  ample  evi- 
ence  that  the  prosecutor  never  intended  to 
part  with  the  property  in  the  money  when  he 
gave  it  into  the  prisoner's  possession. 


Wills,  J.:  I  am  of  the  same  opinion.  As  far 
as  the  prisoner  is  concerned  it  is  out  of  the 
question  that  he  intended  to  enter  into  a  bind- 
ing contract;  the  transaction  was  a  mere  sham 
on  his  part.  The  case  is  not  one  to  which 
the  doctrine  of  false  pretenses  will  apply,  and  I 
agree  with  the  other  members  of  the  court  that 
the  conviction  must  be  affirmed. 

Conviction  affirmed. 


Circuit  Court  of  Appeals,  Eighth  Circuit. 

DEMPSBY  V.  TOWNSHIP  OF  OSWEGO. 

1.  Mandamus— MaDicipal    Corporations— Dormancy    of 

Jadgment— Limitations.- The  statutes  of  Kansas  pro- 
vide  that  Judgments  against  municipalities  shall  be  paid 
by  taxation,  and  that  the  levy  and  collection  of  taxes 
may  be  enforced  by  mandamus.  Held,  that  for  the  pur- 
pose of  keeping  a  judgment nilive  such  a  maudamu9  is 
equivalent  to  the  issuance  of  execution  against  a  pri- 
vate person,  and  therefore  that,  under  the  State  statutes 
relating  to  the  life  of  judgments,  (Gen.  St.  Kan.,  Sees. 
4542,  4537.  4522,  4525.  4530,)  as  construed  by  the  State 
courts,  a  judgment  against  a  municipality  becomes  dor^ 
mant  if  more  than  five  years  elapse  between  the  issu- 
ance of  two  successive  writs  of  m€mdamu»t  and  ab- 
solutely dead  if  no  application  to  revive  is  made  or  suit 
brought  upon  the  judgment  within  one  year  after  the 
expiration  of  the  five  years. 

2.  Limitations— Townships— Service  of  Process  on  Officers 

—Sec.  21,  Code  Kan.,  provides  that  the  time  of  the  absence 
fVom  the  state  or  the  concealment  of  a  person  against 
whom  a  cause  of  action  accrues  shall  not  be  computed 
as  part  of  the  period  within  which  the  action  must  be 
brought.  Held,  that  even  if  this  section  can  be  held  to 
apply  where  the  persons  elected  officers  of  a  township 
either  fail  to  qualify  or  remove  fh)m  the  township,  for 
the  purpose  of  preventing  the  enforcement  of  Judgments 
against  it,  still  the  question  is  not  presented  where  ser- 
vice of  process  or  of  notice  to  revive  the  judgments 
could  have  been  made,  within  the  statutory  period,  upon 
a  trustee  of  the  township,  such  trustee  having  been  duly 
appointed  by  the  county  commissioners,  upon  the  ground 
that  there  were  no  township  officers. 

8.  Townships— Non-resident  Officer— Service  of  Process.— 
The  fact  that  a  township  officer  removes  from  the  town- 
ship and  thereafter  resides  In  another  township  of  the 
same  county,  does  not  necessarily  prevent  the  service  of 
mandamtiB  upon  him.  Salamanca  Tip.  v.  Wilson,  3 
Sup.  Ct.  Bep.  344,  109  U.  S.  627,  followed. 

4.  Mandamus— Limitations— Pendency  of  Proceedings.— 
Where  a  writ  of  mandamus  was  issued  and  served,  but 
no  other  steps  were  taken  for  more  than  six  years,  it 
cannot  be  said  that  the  mandamus  proceeding  was 
pending  during  that  time,  within  the  rule  that  limita- 
tion does  not  run  against  a  party  while  he  has  a  suit 
pending  to  enforce  his  claim. 

Dedided  May  30,  1892. 

Justices   Caldwell  and    Sanborn,   Circuit  Judges,  and 
Shiras,  District  Judge,  sitting. 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas.    Affirmed. 

Mr.  Justice  Sanborn  decided  the  opinion  of 
the  Court: 
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This  was  a  writ  of  error  to  the  United  States 
circuit  court  for  the  district  of  Kansas.  On  the 
13th  day  of  November,  1886,  plaintiff  in  error 
brought  an  action  against  the  township  of  Os- 
wego upon  two  certain  judgments  against  the 
defendant,  which  had  been  assigned  to  him. 
Defendant  admitted  the  rendition  and  assign- 
ment of  the  judgments,  but  pleaded  that  they 
were  barred  by  the  statute  of  limitations,  and 
that  this  question  was  res  adjudicata.  Plaintiff 
replied  that  mandamus  proceedings  were  com- 
menced shortly  after  the  judgments  were  ren- 
dered, and  had  been  pending  ever  since,  and 
that  the  citizens  of  the  town  and  its  oflScers 
elect  had  prevented  any  of  those  elected  to 
ofllce  from  qualifying  since  the  judgments  were 
rendered,  and  those  elected  in  the  year  the 
judgments  were  rendered  ceased  to  act,  and 
left  the  State  within  a  year  thereafter.  A  jury 
trial  was  had.  The  jury  returned  special  find- 
ings of  fact  and  a  general  verdict  for  the  de- 
fendant. Plaintiff  and  defendant  each  moved 
the  court  for  judgment.  The  court  denied 
plaintiff^s  motion,  and  entered  judgment  in 
favor  of  defendant,  to  which  ruling  plaintiff  ex- 
cepted. 

The  special  findings  of  the  jury,  so  far  as  they 
were  material,  were  that  on  November  29,  1876, 
judgment  was  rendered  in  favor  of  George  O. 
Marcy  against  the  defendant  township  for 
f  2,600.  On  April  9, 1878,  judgment  was  rendered 
in  favor  of  William  N.  Field  for  f  1,504.  The 
treasurer  of  the  township,  who  was  elected  and 
who  qualified  in  1877,  shortly  after  moved  out 
of  the  township,  and  thereafter  resided  in  the 
county.  In  1880,  J.  P.  Updegraph  was  elected 
and  qualified  as  treasurer,  but  shortly  after 
moved  into  another  township  in  the  same 
county.  On  April  10,  1882,  the  county  commis- 
sioners of  the  county  of  Labette  made  a  finding 
on  petition  tihat  there  were  no  officers  of  said 
township,  and  appointed  John  Judd  trustee  of 
the  township,  who  qualified  as  such,  and  has 
ever  since  lived  in  the  county  of  Labette,  but 
was  living  outside  of  the  township  in  1884. 
The  officers  of  the  township  were  a  trustee, 
clerk,  and  treasurer.  The  trustee  and  clerk 
elected  and  qualified  in  1877  became  non-resi- 
dents of  the  State  in  1878,  and  the  three  officers 
elected  in  1877  ceased  to  act  as  such  in  1878.  No 
other  officers  than  those  above  specified  quali- 
fied from  1878  to  1886,  and  none  were  acting  as 
such  in  the  township  during  those  years.  Offi- 
cers were  elected  each  year,  and  there  was  an 
understanding  generally  known  among  the  cit- 
izens of  the  township  that  the  officers,  if  elect- 
ed, would  fail  to  qualify,  and  that  this  would 


defeat  the  bonds  on  account  of  which  these 
judgments  were  rendered.  On  June  16,  1877, 
an  alternative  writ  of  mandamus  was  issued 
upon  the  Marcy  judgment,  which  was  served 
July  21,  1877.  On  December  19,  1877,  a  peremp- 
tory writ  was  issued.  On  December  13,  1878, 
an  alias  peremptory  writ  was  issued.  On  June 
3,  1878,  an  alternative  writ  of  mandamus  was 
issued  on  the  Field  judgment,  which  was 
served  on  July  17,  1878.  On  December  15,  1885, 
the  mxindamus  proceedings  on  these  two  judg- 
ments were  consolidated  by  order  of  the  court. 
On  December  16,  1885,  an  information  was  filed 
in  the  consolidated  case,  and  an  alternative 
writ  issued  in  favor  of  the  plaintiff  in  error 
here,  Edward  C.  Dempsey.  January  14,  1886, 
the  writ  was  returned  served.  June  10,  1886,  a 
motion  to  quash  the  writ  was  filed,  and  the  mo- 
tion was  on  that  day  granted,  and  the  writ 
quashed.  Entries  of  the  names  of  these  m,a'nda' 
mus  cases  appear  on  the  books  of  the  clerk  of 
the  court,  with  notations  of  continuances  in 
nearly  if  not  quite  every  year  from  1877  to 
1890.  In  November,  1886,  an  order  was  made 
granting  leave  to  file  an  amended  information, 
and  in  1889  an  order  was  made  extending  the 
time  to  file  a  bill  of  exceptions. 

Under  the  decisions  of  the  supreme  court  of 
the  State  of  Kansas  construing  the  statutes  of 
that  State  on  this  subject,  this  action  was  barred 
by  the  statutes  of  limitation  of  that  State  when 
it  was  commenced.  2  Gen.  St.  Kan.  Sees.  4092, 
4095,  4542,  4537,  4522,  4524,  4525,  4530,  4531 ;  Burns 
V.  Simpson,  9  Kan.,  .666,  667 ;  Mawhinney  v. 
Doane,  40  Kan.,  675,  678-680,  17  Pac.  Rep.,  44; 
Angell  V.  Martin,  24  Kan.  336 ;  Turner  v.  Craw- 
ford, 14  Kan.,  503 ;  Gruble  v.  Wood,  27  Kan.,  436, 
537 ;  Angell  v.  Martin,  24  Kan.,  334,  335 ;  Scroggs 
V.  Tutt,  23  Kan.,  182,  186;  U.  S.  v.  Township  of 
Oswego,  28  Fed.  Rep.,  55.  The  statutes  of  Kan- 
sas provide  that,  if  execution  shall  not  be  sued 
out  within  five  years  from  the  date  of  any  judg- 
ment of  record  in  that  state,  or  if  five  years 
shall  have  intervened  between  the  date  of  the 
last  execution  issued  on  such  judgment  and  the 
time  of  suing  out  another  writ  of  execution 
thereon,  such  judgment  shall  become  dormant, 
(section  4542 ;)  that  such  judgment  may  be  re- 
vived by  order  of  the  court  on  application  and 
notice  within  one  year  after  it  becomes  dorm- 
ant ;  and  that,  if  such  order  is  not  made  within 
one  year  from  the  time  it  could  first  have  been 
made,  it  shall  not  be  made  at  all  unless  by  the 
consent  of  the  debtor  or  his  representatives. 
Sees.  4542,  4537,  4522-4530.  In  the  case  at  bar  no 
execution  could  issue  against  the  defendant 
township,  but  the  writ  of  mandamus  to  enforce 
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collection  of  JudgmentB  against  manicipalities 
performs  the  office  of,  and  is  legally  the  equiv- 
alent of,  the  writ  of  execution  upon  judgments 
against  private  individuals,  since  the  legislature 
has  provided  that  these  judgments  shall  be  paid 
by  taxes,  and  the  levy  and  collection  of  the 
taxes  may  be  enforced  by  mandamus.  It  fol- 
lows that  under  the  Kansas  statutes  a  judgment 
against  a  municipality  will  become  dormant  if 
the  creditor  permits  a  period  of  more  than  five 
years  to  elapse  between  the  rendition  of  his 
judgment  and  the  issuance  of  a  writ  of  mandor 
miw,  or  between  the  dates  of  the  issuance  of 
the  two  successive  writs  of  mandamus,  U.  S. 
v.  Township  of  Oswego,  28  Fed.  Rep.,  55.  Be- 
tween the  3d  day  of  June,  1878,  and  the  16th 
day  of  December,  1885,  no  writ  of  mxindamus 
was  issued  upon  either  of  these  judgments,  nor 
was  any  motion  or  application  made  within  one 
year  after  they  became  dormant,  or  at  all,  to 
revive  them.  Where  a  judgment  has  been  per- 
mitted to  become  dormant  by  the  neglect  of 
the  creditor  to  issue  the  proper  writ  for  five 
years,  and  no  application  or  motion  to  revive  is 
made  or  suit  upon  the  judgment  brought  within 
one  year  after  the  expiration  of  the  five  years, 
the  supreme  court  of  Kansas  has  uniformly 
held  that  the  judgment  becomes  not  only  dorm- 
ant, but  dead,  and  no  suit  can  be  maintained 
upon  it  See  authorities  svjpra.  It  is  not  im- 
}>ortant  here  that  the  courts  of  Nebraska  and 
Ohio  have  adopted  a  different  rule  in  the  con- 
struction of  similar  statutes.  No  constitutional 
rights  are  here  affected,  no  federal  law  is  in 
question.  The  rights  of  these  litigants  are 
governed  by  these  statutes  of  Kansas,  and  it  is 
sufficient  for  this  court  that  the  highest  court 
of  that  state  has  decided  this  question. 

But  plaintiflfs  counsel  contends  that  he  is  ex- 
cepted firom  the  operation  of  these  statutes  and 
decisions  by  the  fact  that  there  were  no  officers 
of  the  township  qualified  and  acting  therein 
from  1878  until  1886.  That  the  citizens  of  the 
town  conspired  with  the  officers  elected  during 
that  time  to  prevent  their  qualifying  for  the 
purpose  of  preventing  the  enforcement  of  these 
judgments.  That  section  21  of  the  Oode  of 
Kansas  provides :  "If,  when  a  cause  of  action 
accrues  against  a  person,  he  be  out  of  the  state, 
or  has  absconded  or  concealed  himself,  the 
period  limited  for  the  commencement  of  the 
action  shall  not  beg^  to  run  until  he  comes  into 
the  State,  or  while  he  is  so  absconded  or  con- 
cealed ;  and  if,  after  the  cause  of  action  accrues, 
he  depart  from  the  State  or  abscond  or  conceal 
himself,  the  time  of  his  absence  or  concealment 
shall  not  be  computed  as  any  part  of  the  period 


within  which  the  action  must  be  brought ;"  and 
that  this  case  is  so  far  within  the  spirit  if  not 
the  letter  of  this  statute  that  the  exception 
there  made  should  be  applied  to  it.  A  complete 
answer  to  this  contention  is  that  the  facts  of 
this  case  do  not  raise  this  question.  They  are : 
That  the  three  principal  officers  of  the  township 
were  a  trustee,  clerk,  and  treasurer ;  that  the 
treasurer,  who  was  elected  and  who  qualified  in 
1877,  shortly  after  moved  out  of  the  township, 
but  thereafter  resided  in  the  county ;  that  no 
successor  of  this  treasurer  qualified  until  1880, 
when  J.  P.'  Updegraph  was  elected  and  quali- 
fied as  treasurer,  but  shortly  after  moved  into 
another  township  in  the  same  county ;  that  on 
April  10,  1882,  the  county  commissioners  of  the 
county  made  a  finding  tiiat  there  were  no  offi- 
cers of  the  township,  and  appointed  John  Judd 
trustee  th^eof,  as  they  had  authority  to  do  un- 
der the  Kansas  statutes ;  that  he  qualified  as 
such,  and  has  ever  since  lived  in  Labette  county, 
but  in  1884  was  not  living  in  Oswego  town- 
ship. From  this  statement  of  the  facts  found 
it  clearly  appears  that  there  was  ample  oppor- 
tunity to  serve  process  on  one  of  the  officers  of 
this  township  during  a  large  part  of  the  time 
between  the  entry  of  the  judgments  and  the 
commencement  of  this  suit.  During  all  of  the 
sixth  year  after  the  date  of  the  earlier  writs  of 
mandamus  service  could  have  been  made  on 
Mr.  Judd,  the  trustee,  and  the  judgments  thus 
revived.  That  other  officers  who  were  elected 
did  not  qualify ;  that  these  officers  who  did 
qualify  lived  outside  the  township,  but  within 
the  county— would  not  necessarily  render  in- 
valid the  service  of  notice  or  process  upon 
them  of  officers  of  this  township.  Salamanca 
Tp.  V.  Wilson,  109  U.  S.,  627,  3  Sup.  Ot.  Rep. 
344.  The  facts  of  this  case  do  not  bring  it 
within  the  exception  of  this  statute  if  the 
statute  could  be  held  to  apply  to  such  a  case. 

Finally,  plaintiff  contends  that  the  suit  on 
these  judgments  is  not  barred  by  the  statutes 
of  limitation  and  dormancy,  because  these  man- 
damus proceedings  upon  the  judgments  have 
always  been  pending ;  and  he  invokes  the  rule 
that  time  does  not  run  against  a  party  under  a 
statute  of  limitations  while  he  has  a  suit  pend- 
ing to  enforce  his  claim.  It  is  undoubtedly  true 
that,  if  the  plaintiff  had  seasonably  brought 
suit  upon  these  judgments,  as  he  has  done  in 
this  case  too  late,  time  would  not  have  run 
against  him  while  such  a  suit  was  pending ;  but 
here  the  analogy  between  m.andamus  proceed- 
ings upon  judgments  against  municipalities  and 
the  writ  of  execution  upon  judgments  against 
creditors  must   not  be  lost  sight  of.    Would 
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the  fact  that  the  creditor  in  a  judgment  against 
an  individual  issued  an  execution,  and  thereby 
tried  to  enforce  and  continued  to  try  to  enforce 
his  judgments  for  five  years,  prevent  the  statute 
of  limitations  firom  running  against  him  ?  Cer- 
tainly not.  Neither  will  the  mere  fact  shown 
in  this  case  that  in  1877  and  1878  writs  of  martr 
damns  were  issued  and  served  in  proceedings 
to  collect  these  judgments,  while  no  further 
steps  were  taken  and  no  other  action  had  there- 
after for  more  than  six  years,  prevent  the  run- 
ning of  the  statutes  upon  this  action  upon  the 
judgments.  Such  proceedings,  or  rather  such 
want  of  proceedings,  do  not  constitute  a  suit 
pending  upon  the  judgments  within  the  rule 
invoked  by  plaintiffs  counsel,  especially  in 
view  of  the  fact  that  in  these  very  mandamus 
proceedings  before  Mr.  Justice  Brewer,  then 
circuit  judge  of  this  circuit,  all  the  vital  ques- 
tions in  this  case  were  considered  and  deter- 
mined adversely  to  the  plaintiff,  and  the  writ 
quashed,  in  U.  S.  v.  Township  of  Oswego,  28 
Fed.  Rep.,  55,  in  1886. 

If  the  plaintiff  in  this  case  has  failed  to  collect 
the  money  that  was  due  him  it  has  not  been  be- 
cause he  was  remediless  under  the  law.  It  has 
been  because  for  more  than  five  years  he  issued 
no  writ  upon  his  judgments  when  he  could 
have  had  a  writ  for  the  asking,  and  because  he 
brought  no  suit,  and  made  no  application  to 
revive  his  judgements,  for  more  than  three  years 
after  they  became  dormant,  at  a  time  when 
there  was  ample  opportunity  to  serve  notice 
and  process  upon  the  defendant.  The  judg- 
ment against  him  was  right,  and  it  is  affirmed. 

Assooiation  for  the  Reform  and  Oodiflca- 
tion  of  the  Law  of  Nations. 


The  following  is  the  programme  of  the  fif- 
teenth conference,  to  be  held  at  Genoa,  by  in- 
vitation of  His  Excellency  the  Syndic  and  the 
Municipality,  October  5  to  11,  1892. 

Papers  and  reports  are  expected  to  be  read, 
and  discussions  to  take  place,  on  the  following 
subjects.  The  order  in  which  the  discussions 
will  take  place  will  be  announced  subsequently. 

Public  International  Law.— 1.  "The  Be- 
ginnings of  International  Law  Among  the 
Greeks."  Paper  by  Irving  Jay  Manatt,  LL.D., 
U.  S.  Consul,  Athens. 

2.  "Progress  of  International  Arbitration." 
Paper  by  W.  Evans  Darby,  LL.D.,  Secretary 
of  the  Peace  Society  (London). 

3.  "  Arbitration  or  Mediation."  Paper  by  F. 
J.  Tomkins,  LL.D.,  London. 


4.  "  Africa  and  the  Law  of  Nations."  Paper 
by  C.  H.  £.  Oarmichael,  M.  A.,  London. 

5.  "Neutralization  of  Commercial  Highwaya." 
Discussion  introduced.  By  His  Excellency  Don 
Arturo  de  Marcoartu,  Senator  of  Spain. 

Private  Inernational  Law.— 1.  "Conflict 
of  Marriage  Laws."  Paper  by  Professor  Gabba, 
Pisa. 

2.  "Domicile  and  Allegiance;  or,  Civil  and 
Political  Status  and  Extradition."  Paper  by 
William  Qriflath,  Barrister-at-Law,  London. 

3.  "Legislation  Affecting  Nationality."  Paper 
by  Thomas  Barclay,  L.L.B.,  Paris.. 

4.  "Execution  of  Foreign  Judgments."  Paper 
by  Professor  de  Rossi,  Leghorn. 

5.  *  *  Commissions  for  Taking  Evidence  Abroad 
(Lettres  Rogatoires)."  Paper  by  Aw.  Baisini, 
Milan. 

6.  "  Unification  of  Laws  Relating  to  Notarial 
Acts,  With  a  View  to  Their  Reciprocal  Recogni- 
tion in  Different  States."  Paper  by  Aw.  Dr. 
Comm.  Angelo  Villa  Pernice,  Milan. 

Mabitimb  Law.— 1.  "Territorial  Waters." 
Report  on  Answers  to  Questionnaire.  By 
Thomas  Barclay,  LL.B.,  Paris,  secretary  of  the 
committee  on  this  subject. 

2.  *  *  International  Agreement  as  to  Tonnage. '  * 
Paper  by  C.  H.  E.  Carmichael,  M.  A.,  London. 

3.  *  *  Application  of  Contractual  Rules  to  Other 
Branches  of  Maritime  and  Commercial  Law  as 
Already  Applied  to  General  Average  in  the 
York-Antwerp  Rules,"  by  Dr.  E.  N.  RahoBen, 
Amsterdam. 

4.  "  York- An  twerp  Rules  of  General  Aver- 
age. ' '  The  following  resolution  will  be  proposed 
by  C.  M* Arthur,  president  of  the  Liverpool 
Chamber  of  Commerce:  "That  in  view  of  the 
practical  inconvenience  arising  Arom  the  co- 
existence of  two  sets  of  York- An  twerp  Rules  of 
General  Average,  and  the  general  acceptance 
by  the  mercantile  world  of  the  York- Antwerp 
Rules,  as  amended  in  1890,  the  time  has  now 
arrived  when  the  Association  for  the  Reform 
and  Codification  of  the  Law  of  Nations  may 
safely  declare:  *  That  the  York- Antwerp  Rules, 
now  having  the  authority  of  this  Association, 
are  the  rules  as  amended  in  1890,  and  thus  the 
original  rules  are  rescinded.* " 

5.  "Bills  of  Lading.  On  What  Conditions  are 
Ship  Owners  and  Merchants  Really  in  Agree- 
ment?" By  C.  M' Arthur,  president  of  the 
Liverpool  Chamber  of  Commerce. 

Papers  may  be  read,  and  speeches  made,  in 
the  English,  French,  German,  or  Italian  lan- 
guage^ or  in  that  of  the  reader  or  speaker.— Lav 
Journal^  London, 
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Court  of  Common  Pleas. 

General  Term. 

CLARENCE  M.  SMITH,  Respondent, 

V. 

THE  MANHATTAN  RAILWAY,  COMPANY, 
Appellant. 

Unlawful  Ejection  op  Passenger  from 
Train—Right  to  Safe  Transportation 
Not  Forfeited  by  Irregular  Manner 
OF  Entry. 

1.  A  common  carrier  of  passengers  assumes  an  absolute  ob- 

ligation to  protect  them  against  the  willful  as  well  as 
the  negligent  acts  of  its  agents  and  servants. 

2.  Such  carrier  may  enforce  observance  of  its  regulations 

by  prevention,  but  not  by  punishment  of   a  breach 
already  committed. 

8.  Such  carrier  may  eject  a  passenger  for  present  or  pro- 
spective, but  not  for  past,  misconduct  only. 

4.  A  passenger,  having  otherwise  a  right  to  safe  transporta- 
Uon,  does  not  forfeit  It  by  the  mere  fact  of  getting" 
aboard  in  a  manner  contrary  to  a  rule  of  the  carrier. 

6.  At  all  events,  if,  after  such  irregular  boarding,  the  pas- 
senger leave  the  car  and  again  enter  it  in  a  proper 
manner,  he  has  a  right  to  safe  conveyance  by  that  train; 
and  for  an  injury  suffered  by  him  at  the  hands  of  the 
carrier's  servants,  In  an  attempt  to  eject  him,  he  may 
maintain  an  action  for  damages  against  the  carrier. 

Hbnry  Bishopp.  Jr.,  P.  J.,  and  Justices  Roobr  A.  Pryor 
and  Lkonard  A.  Gibobrich  sitting. 
Decided  April,  1892. 

Appeal  from  judgment  on  verdict,  and  from 
order  denying  new  trial.  Action  for  injuries  to 
plaintifif'B  person  inflicted  by  defendant's  serv- 
ants in  an  attempt  to  eject  him  from  the  train. 
Having  paid  fare  to  South  Ferry,  plaintiff 
boarded  defendant's  train  at  Chatham  Square 
station  by  leaping  on  the  rear  platform,  in  vio- 
lation of  a  rule  of  the  company,  and  rode  thence 
to  Hanover  Square  station.  There  plaintiflf 
stepped  out  of  the  car  to  get  his  valise,  which 
had  been  tossed  on  the  platform,  and  then  re- 
turned into  the  train.  Thereupon  defendant's 
servants  essayed  to  eject  him  from  the  train, 
and  in  the  attempt  committed  the  injuries  for 
which  he  sues. 

Mr.  Justice  Pryor  delivered  the  opinion  of 
the  Court : 

By  its  contract  of  carriage  the  defendant  as- 
sumed an  absolute  obligation  to  protect  the 
plaintiff  as  well  against  the  willful  as  the  negli- 
gent acts  of  its  servants.  Stewart  v.  RR.  Co., 
90  N.  Y.,'688;  New  Jersey  Steamboat  Co.  v. 
Brockett,  121  U.  S.,  637 ;  N.  O.  &  N.  E.  RR.  Co. 
V.  Jopes,  142  U.  S.,  18;  Croker  v.  RR.  Co.,  36 
Wis.,  657;  Goddard  v.  RR  Co.,  57  Me.,  202 ;  Tay- 
lor on  Private  Corporations,  Sec.  347,  2d  Ed. 

But  the  defendant^ contends  that  because  the, 


plaintiff  boarded  the  train  in  a  manner  forbid- 
den by  its  rules  its  servants  were  justified  in 
inflicting  upon  him  the  injuries  of  which  he 
complains. 

Conceding  that  the  plaintiff  entered  the  car 
irregularly,  the  question  is  :  Did  that  fact  alone 
authorize  the  defendant  to  eject  him? 

The  rule  violated  did  not  interdict  access  to 
the  car,  but  only  access  in  a  specific  mode.  The 
plaintiff  had  paid  his  fare ;  he  had  a  right  to  go 
by  that  train ;  he  was  in  a  place  appropriated 
to  passengers ;  and  at  the  time  of  the  assault  he 
was  in  no  way  misconducting  himself.  The  at- 
tempt to  put  him  off  was  not  because  he  was 
where  h^  had  no  right  to  be,  but  solely  because 
he  had  got  in  the  proper  place  in  an  improper 
manner.  The  wrong  of  which  he  is  accused 
is  not  in  being  on  the  train  but  in  so  getting  on 
the  train.  He  was  not  in  delict  after  being  in 
the  car.  Although  where  he  had  a  perfect  right 
to  be,  the  effort  to  eject  him  was  made  merely 
because  of  antecedent  misconduct  in  reaching 
the  place  for  the  privilege  of  occupying  which  he 
had  paid  his  money.  His  presence  on  the  train 
being  rightfril,  no  matter  what  the  irregularity 
in  getting  there,  his  removal  would  necessarily 
have  been  wrongftil. 

Undoubtedly  the  defendant  has  authority  to 
enforce  observance  of  its  regulations ;  but  by 
preventing,  not  by  punishing,  the  breach  of 
tnem.  The  defendant  has  no  power  of  retribu- 
tion, and  is  incapable  of  compelling  conformity 
to  its  rules  by  the  imposition  of  a  penalty.  But 
the  ejecting  plaintiff  for  an  act  already  accom- 
plished would  have  involved  a  forfeiture  of  his 
right  to  be  carried  on  that  train.  Only  by  pres- 
ent or  prospective  and  not  by  past  misconduct 
does  a  passenger  lose  his  privilege. 

In  Steamboat  Company  v.  Brockett,  121  U. 
S.,  637,  a  passenger  voluntarily  put  himself  in 
a  place  from  which  the  rules  of  the  company 
excluded  him;  and,  while  there,  was  assaulted 
by  the  company's  servants:  Held  that,  never- 
theless, **  the  company  was  bound  to  frirnish 
him  safe  transportation,  and  to  indemnity  him 
for  injuries  caused  by  the  improper  conduct  of 
its  servants."  The  adjudication  that  the  wrong- 
ful presence  of  a  passenger  at  a  forbidden 
locality  on  the  vehicle  does  not  forfeit  his  right 
to  transportation,  negatives  the  proposiraon 
that  his  right  to  carriage  when  aboard  is  lost 
by  a  breach  of  regulation  in  getting  aboard. 
Hitherto  the  argument  has  proceeded  on  the 
postulate  that  whtn  the  attempt  was  made  to 
eject  the  plaintiff,  he  was  on  the  train  by  virtue 
of  an  irregular  entry.  But,  at  Hanover  Square 
station  he  left  the  train,  and  then  re-entered  it, 
without  resistance  or  remonstrance  from  the 
defendant  Having  originally  a  right  to  con- 
veyance by  that  train,  and  being  now  on  it  by 
no  breach  of  regulation  or  other  misconduct, 
the  attempt  to  eject  him  was  an  utterly  inex- 
cusable outrage,  for  which  the  defendant 
might  well  have  been  chastised  by  a  much 
heavier  verdict  than  that  of  which,  without 
reason,  it  complains. 

Judgment  and  order  oMrmed  with  costs, 
BiscHOFF,  P.  J.,  and  Giegerioh,  J.,  concur. 
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IN  EQUITY —New  Suits. 


August  29,  1392. 

14142.  Bessie  Taylor  v.  Geo.  C.  Taylor.  For 
divorce.    Com.  sols.,  Webb  &  Truitt. 

August  31. 

14143.  Lucy  A.  Frayer  v.  W.  H.  Main  et  al. 
Creditor's  bill.    Com.  sol.,  D.  S.  Mackall. 

September  1. 

14144.  George  Corbin,  alleged  lunatic.  Upon 
petition  of  Commissioners  D.  C.  De  lunatico 
inquirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

14145.  Jennie  Fisher,  alleged  lunatic.  Upon 
petition  of  Commissioners  D.  C.    De  lunatico 

^inquirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

14146.  Eliza  Gill,  alleged  lunatic.  Upon  pe- 
tition of  Commissioners  D.  C.  De  lunatico  in- 
quirendo.   Com.  sol.,  Geo.  C.  Hazleton. 

14147.  Matilda  Spriggs,  alleged  lunatic.  Upon 
petition  of  Commissioners  D.  C.  De  lunatico 
inquirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

14148.  Rozier  R.Snyder,  alleged  lunatic  Upon 
petition  of  Commissioners  D.  C.  De  lunatico  in- 
quirendo.   Com.  sol.,  Geo.  C.  Hazleton. 

14149.  Addie  McKeen  V.  Horace  McKeen.  For 
divorce.    Com.  sol.  Jesse  H.  Wilson. 

September  2. 

14150.  Philip  H.  Seymour  v.  Mary  E.  Seymour. 
For  divorce.    Com.  sols.,  Cook  &  Sutherland. 

14161.  Theodore  W.  Estler  v.  Ida  C.  Estler. 
For  divorce.  Com.  sols.,  Cook  &  Sutherland ; 
Defts.  sols.,  E.  &  J.  B.  O'Neill. 

September  6. 

14162.  Edward  Champlin  et  al.  v.  John  M. 
Proctor.    For  injunction.    Com.  sol.,  E.  B.  Hay. 

14163.  John  T.  Hurley  v.  Sarah  S.  Hurley. 
For  divorce.    Com.  sol.,  Lemuel  Fugitt. 

September  6. 

14164.  Clara  A.  Phillipson  v.  Carl  G.  S.  Phil- 
ipson.    Com.  sol.,  W.  P.  Williamson. 

14166.  Henry  Mason  v.  Martha  A.  Bagwell  et 
al.    For  account  and  injunction. 

14166.  Eugene  C.  Hannan  et  al.  v.  Robert 
Waldron  et  al.    To  enforce  mechanics'  lien. 

September  7. 

14157.  Harry  J.  Shoemaker  v.  Susan  Kleiber 
et  al.    Creditor's  bill.    Com.  sol.,  J.  J.  Wilmarth. 

September  8. 

14158.  Thomas  Hardy  et  al.  v.  Chepas  Harding 
et  ux.  For  partition  by  sale.  Com.  sol.,  R.  B. 
B.  Chew. 

14159.  Alex.  Snyder,  alleged  lunatic.  Upon 
petition  of  Commissioners  D.  C.  De  lunatico 
inquirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

14160.  Susan  Young,  alleged  lunatic.  Upon 
petition  of  Commisioners  D.  C.  De  lunatico 
inquirendo.     Com.  sol.,  Geo.  C.  Hazleton. 

14161.  Sophia  Pendleton, alleged  lunatic.  Upon 
petition  of  Commissioners  D.  C.  De  lunatico 
inquirendo.     Com.  sol.,  Geo.  C.  Hazleton. 

14162.  Margaret  Galloway,  alleged  lunatic. 
Upon  petition  of  Commissioners  D.  C.  De  lu- 
natico inquirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

14163.  Clara  A.  Blandy,  alleged  lunatic.  Upon 
petition  of  Commissioners  D.  C.  De  lunatico 
inquirenpo.    Com.  sol.  Geo.  C.  Hazleton. 


£egal  JSotitcB. 


Rule  of  Court. 

BuLE  20.  *  *  *  *  Hereafter  all  notices  which  relaU  to 
proceedings  in  the  Supreme  Court  of  the  District  of  CMumbia^ 
the  publication  of  which  is  required  by  law  or  by  nUes  of 
Courts  or  by  any  order  of  Oourtt  shall  be  published  in  The 
Washington  Law  Reporter,  during  the  time  required  by 
law,  in  addition  to  any  other  papers  which  may  be  ttpeciallj/ 
ordered  or  which  may  be  selected  by  the  parties. 


FiRSX  inserxio:n. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Wilson  E.  Brown,  Jr.       ) 

vs.  {Equity  No.  14,183. 

George  W.  Brown  et  al.  ) 

Upon  motion  of  the  complainant,  by  his  counsel,  it  is  this 
9th  day  of  September.  A.  D.  ia»2,  ordered  that  the  defendant. 
William  H.  Tucker,  cause  his  appearance  to  be  entered 
herein  on  or  l^efore  the  next  rule  day  first  occurring  forty 
days  after  this  day ,  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

The  object  of  this  salt  is  for  an  accounting,  and  fbr  the 
reconvevance  of  certain  property  described  in  said  bill. 

It  is  lurther  ordered  that  the  above  notice  be  published 
in  the  Washington  Law  Keporter  and  in  the  Evening  Star 
for  the  period  of  three  successive  weeks  before  said  rule 
day. 

W.  S.  COX,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Olerk. 

37  By  W.  E.  Williams,  Aast.  aerk. 

fFiled  September  9,  1892,  J.  R.  Young,  Clerk. 

Lipscomb  &  Woodard,  Attorneys. 

This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained Ocoin  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  GIACOMO 
ANECHINI,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  September 
next;  they  may  otherwise  bylaw  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  band  this  10th  day  of  September.  1892. 
THE  WASHINGTON  LOAN  AND  TRUST  CO., 
37    John  B.  Lamer  l^octor.     By  Andrew  Parker,  Asst.  Sec. 

No.  5166.  Admn.  Doc.  18. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
This  9th  day  of  September.  1892. 

In  re  estate  of  MAGDALENA  LIPPERT,  dec'd,  late  of 
Washington,  D.  C.    No.  5156.    Admn.  Doc.  18. 

Application  having  boen  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament  and 
for  letters  testamentary  on  the  estate  of  said  Magdalena 
Lippert,  deceased,  by  Frances  Miller,  of  Wasliington.  D.  C. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday  September  30th,  1892,  at  eleven  o'clock  a.  m., 
to  show  cause,  if  any  exist,  against  the  granting  of  such  ap- 
plication. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Keporter  once  a  week  in  each  of  three  successive 
weeks  beibre  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

A  true  copy.    Test:    L.P.WRIGHT,  Reg.  of  Wills,  D.C. 

36  M.  A.  Mess,  Proctor  for  applicant. 

IN  THE  SUPREME  COURT  OF  THE  DI^TRrcTOFCOLUMBIAT 
Joseph  W.KaIn) 

vs.  y  Equity  No.  14,066. 

Olie  Kain.      1 

September  15, 1892. 

Upon  motion  of  complainant,  bv  his  counsel,  S.  A.  Cox,  ii 
it  is  this  day  ordered,  that  the  defendant  enter  her  appear- 
ance herein  on  or  before  the  next  rule  day  occurring  forty 
days  after  this  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vinculo  mat' 
rimonii  for  adultery. 

It  is  further  ordered  that  the  above  notice  be  published  in 
the  W^ashington  Law  Reporter  and  the  Washington  Post 
for  the  period  of  three  successive  weeks  before  said  role 
day. 

37  W.  S.  COX.  Justice. 
A  true  copy.    Test :                   J.  R.  Young,  Clerk, 

By  M.  A.  Clancy.  Asst.  Clerk. 
[Filed  September  15, 1892.  J.  B.  Young,  Clerk.] 
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£egal  Notices. 


This  is  to  Oire  Notice 

Thafc  the  subecriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Sapreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  CLARA  JOHNSON, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  September 
next;  thev  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  September,  1892. 
CHARLES  H.  CRAQIN, 
37 3214>j;St.,  n.  w, 

8Hco:nd  ikshrtiok. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  September,  1892. 
Susan  M.  White   > 

V.  {No.  14093.    Eq.  Docket  34. 

Wallace   C.  White. ) 

On  motion  of  the  plaintiff,  by  Mr.  Neilh  Dumont,  her 
solicitor,  it  is  ordered  that  the  defendant,  WALLACE  C. 
WHITE,  cause  his  appearance  to  be  entered  herein  on  or 
)>efore  the  first  rule-day  occurring  forty  da^s  after  this  duy; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  divorce  of  plaintiff  ftom  the 
bond  of  matrimony  with  ihe  defendant. 

And  it  is  fVirther  ordered  that  this  order  be  published  once 
a  week  for  three  consecutive  weeks  prior  to  said  day  in  the 
Evening  Star  newspaper,  and  in  the  Washington  Law  Re- 
porter, both  having  circulation  in  said  District  of  Columbia. 

By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test:  J.  R.  Young,  Clerk,  Ac. 

39  By  M.  A.  Clancy.  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  September,  1892. 
James  H.  DeVaughn  et  al,  i 

V.  >-No.  13602.    Eq.  Docket  33. 

WilKam  H.  DeVaughn  et  ai.  I 

On  motion  of  the  plaintiffs,  by  Mr.C.  E.  Nicol,  their  solici- 
tor, it  is  ordered  that  the  dcfeddants,  WILLLAM  H.De- 
VAUGHN,  SAMUEL  P.  DeVAUGHN,  ELIZABETH  De- 
VAUGHN,  CATHARINE  SPALDING,  GEORGE  SPAUL- 
DING.  ELIZABETH  KELLY,  WILUAM  KELLY, 
CHARLES  BEACH,  CARRIE  L.  BEACH,  FANNIE 
SULLIVAN,  CAROLINE  S.  DeVAUGHN  JOHN  H.  De- 
VAUGHN, ALICE  E.  DeVAUGHN,  EDGAR  N.  De- 
VAUGHN, JANE  DAVIS,  ELIJAH  DAVIS,  ALICE  CROWN 
and  WIN  FIELD  CROWN,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-da^  occurring  forty 
days  after  this  day;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  declaring  that 
certain  devises  in  the  will  of  Samuel  DeVaughn,  deceased, 
in  remainder  to  Martha  Ann  Mitchell,  deceased,  lapsed  and 
became  void;  also  to  have  the  real  estate  and  premises  in 
said  devises  mentioned  sold,  and  the  proceeds  distributed 
among  the  persons  entitled  thereto. 

By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

38  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  September  7,  1892.    J.  R.  Young,  Clerk.] 

HNlliTSUPREWElDOirRT  OF  THE  DISTRICT  OF  COLUMBIA. 
This  6lh  of  September,  1892. 
Annie  Phipps       ) 

V.  ^No.  14015.    Eq.  Docket  34. 

Edwin   S.    Phipps.   I 

On  motion  of  the  plaintiff,  by  Mr.  E.  B.  Hay,  her  solicitor, 
it  is  ordered  that  the  defendant,  EDWIN  S.  PHIPPS,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-miy  occurring  forty  days  after  this  day;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 
The  object  of  this  suit  is  divorce  on  account  of  desertion. 
By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  Copy.    Test:  J.  R.  Young,  Clerk,  &c. 

86  By  M.  A.  Clancy,  Asst.  Clerk. 

IN  THE  SUPREME  COURTOFlfHE^tRICT  orcOLUMBIAT" 
The  6th  day  of  September,  1892. 

Viiett  Larkin     ) 

V.  }  No.  18999.    Eq.  Docket  33. 

John  F.  Larkin.  > 

On  motion  of  the  plaintiff,  by  Mr.  E.  B.  Hay.  her  attorney, 
it  is  ordered  that  the  defendant,  JOHN  F.  LARKIN, 
cause  his  appearance  to  he  entered,  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  dav;  other- 
wise the  cause  will  be  proceetled  with  as  in  case  of  default. 

The  object  of  this  suit  is  for  divorce,  cause,  desertion. 

By  the  Court.  W.  8.  COX,  Justice,  &c. 

True  Copy.    Test :  J.  R.  Young,  Clerk,  &c. 

86  By  M.  A.  Clancy,  Asst.  Clerk. 


£egat  Notices. 


This  is  to  Oire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained f^rom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  ot 
PHINEAS  J.  STEER,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  1st  day  of  August 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  Ist  day  of  August,  1892. 

EDWARD  STEER. 
800  I  street,  n.  w. 
36    No.  6052.    Ad.  D.  18.    Randall  Hagner.  Proctor. 


This  is  to  OiYO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  special  term  for  Orphans*  Court  busi- 
ness, letters  of  administration  on  the  personal  estate  of 
HELEN  JACKSON,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2d  day  of  September 
next;  they  may  otherwise  by  law  be  excluded  from  all 
beueflt  of  the  said  estate. 

Given  under  ray  hand  this  2d  day  of  September,  1892. 

The  National  Safe  Deposit,  Savings  and  Trust  Company, 
by  THOMAS  R.  JONES, 
3d  Vice  President. 
36    No.  5143.    Ad.  D.  18.    Jno.  C.  Wilson,  Proctor. 


Tliis  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  letters 
testamrntary  on  the  personal  estate  of  MARY  JOHNSON, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2d  day  of  September 
next;  they  may  otherwise  by  law  be  excluded  ttom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  2d  day  of  September,  1892. 

The  National  Safe  Deposit,  Savmgs  and  Trust  Company, 
by  THOMAS  R.  JONES, 
3d  Vice  President. 
36    No.  5161.    Ad.  D.  18.    Jno.  C.  Wilson,  Proctor.     % 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business, 
This  6th  of  September,  1892. 

In  re  estate  of  GUISEPPE  CORTI,  late  of  the  District 
of  Columbia.    No.  5163.    Administration  Doc.  18. 

Application  having  been  made  for  letters  of  administra- 
tion on  the  estate  of  said  Guiseppe  Corti,  deceased,  by 
Gregoria  Corti  (to  issue  to  Michael  Gatti). 

Notice  is  herebv  given  to  all  concerned  to  appear  in  this 
court  on  September  23d,  1892,  at  11  o'clock  a.  m.,  to  show 
cause  if  any  exist  against  the  granting  of  such  application. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter,  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court:  W.  S.  COX,  Justice, 

A  tme  copy.  Teste :  L.  P.  WRIGHT,  Reg.  of  Wills,  D.  C. 
36  Gordon  &  Gordon,  Proctors  for  app  leant. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  6th  day  of  September,  1892. 

Sallie  Flynne      ) 

V.  >No.  13.877.    Equity  Docket  33. 

August   B.  Flynne.  1 

On  motion  of  the  plaintiflFs,  by  A.C.  Richards,  her  solicitor, 
it  is  ordered  that  the  defendant.  AUGUST  B.  FLYNNE, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  ot  default. 

The  object  of  this  suit  is  to  obtain  a  decree  of  divorce 
from  the  bonds  of  matrimony  with  the  defendant  on  the 
grounds  of  desertion  and  abandonment  for  the  full  and 
uninterrupted  period  of  more  than  two  years. 

By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copy.    Test:  T.  R.  Young,  Clerk,  &c. 

86         '  By  M.  A.  Clancy,  Asst.  Clerk. 

I  Filed  September  6, 1892.    J.  R.  Young,  Clerk.l 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

This  2d  of  September,  1892. 

In  the  matter  of  the  estate  of  JOSEPH  A.  SMITH,  late 
of  the  District  of  (Columbia,  deceased.    No.  5071 .    Ad.  D.  18. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment, and  for  letters  testamentary  on  the  estate  of 
said  deceased,  has  this  day  been  made  by  George  H.  B. 
White,  of  the  District  of  Columbia. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  September  30th,  1892,  at  11  o'clock  a. 
m.,  to  show  cause  why  said  will  should  not  be  proved  and 
admitted  to  probate,  and  letters  testamentary  on  the  estate 
of  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and  Even- 
ing Star  of  Washington,  D.  C,  and  the  New  York  Herald, 
previous  to  the  said  day. 

By  the  Court :  A.  C.  BRADLEY,  Justice. 

86    A  true  copy,  Teste :  L.  P.  WRIGHT,  Reg.  of  Wills,  D.  C. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
The  7th  day  of  September,  1892. 
WillUun  E.   Jones,  Plaintiff,        ) 

V.  VNo.  14132.  Eq.Doc.34. 

Daniel  W.  Taulmann  etat.,  Defendants.  I 

On  motion  of  the  plaintiff,  by  Mr.  B.  H.  Thomas, 
his  solicitor,  it  is  ordered  that  the  defendants,  DANIEL 
W.  TAULMANN  and  CECELIA  TAULMANN,  his  wife; 
GEORGE  R.  L.  TAULMANN  and  GRACIE  M.  MAHON, 
cause  their  appearance  to  be  entered  herein  on  or  before 
the  first  rule-<lay  occurring  forty  days  after  this  day; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  to  obtain  nartition  by  way  of  sale 
of  Taulman  Tract  of  three  acres  of  land  known  as  part  of 
Youngsborough  in  the  District  of  Columbia,  and  to  confirm 
deeds  of  defendants  George  R.  L.  Taulman  and  Gracie  M. 
Mahon  to  plaintiff. 

By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

~    M.  A.  ~  - 


36 


Byl 


.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

James  A.  O'Donovan  et  al.) 

V.  ^  In  Equity.    No.  12,820. 

Mary  E.  O'Donovan.        I 

Hugh  T.  Taggart,  the  trustee  heretofore  appointed  by  the 
decree  passed  In  this  cause  to  make  sale  of  tne  real  estate  in 
the  bill  of  complaint  described,  having  reported  to  the 
court  that  he  had  made  sale  of  said  real  estate,  viz:  part  of 
lot  207  in  Beatty  and  Hawkins'  addition  to  Georgetown, 
having  a  front  of  34  feet  4  inches  on  High  street  and  ex- 
tending back  in  parallel  lines  to  Market  street,  on  which 
last  mentioned  street  it  has  a  front  of  32  feet,,  to  Mary  Har- 
rington, at  the  rate  of  $1.05  per  square  foot,  amounting  to 
14,040.90,  less  the  sum  of  $60.00  allowance  for  deficiency  in  the 
ground,  making  the  net  purchase  money  $3,980  92. 

It  is,  this  7th  day  of  September,  1892,  ordered  by  the  court 
that  the  said  sale  oe  ratified  and  confirmed  unless  cause  to 
the  contrary  be  shown  on  or  before  the  10th  day  of  October, 
1892. 

Provided  that  a  copy  of  this  order  be  published  in  the 
Washington  Law  Reporter  once  a  week  for  three  successive 
weeks  prior  to  said  day. 

WALTER  S.  COX.  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

By  M.  A.  Clancy,  Asst.  Clerk. 

[P«ed  September  7. 1892.    J.  R.  Young,  Clerk.] 


XHIRD    IM8KRXIOM. 


This  is  to  GiTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphan's  Court  business,  letters 
of  administration  on  the  personal  estate  of  GEORGE  PAGE, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  lOlh  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  lOth  day  of  August,  1892. 

L.  C.  BAILEY, 
36    Jas.  H.  Smith,  Proctor.  1406  15th  St.  n.  w. 

No.  6111.    Admn.  Doc.  18. 


£eagl  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Buaineas, 

August  26, 1892. 

In  the  case  of  William  J.  Miller,  administrator  c.tA  of 
WASHINGTON  C.  MILBURN,  deceased,  the  administrator 
c.t.a.  aforesaid  has  with  the  approval  of  the  court,  appointed 
Friday,  the  23d  day  of  September,  A.  D.  1892,at  11  o'clock  a.  m., 
for  making  payment  ana  distribution  under  the  court's  direc- 
tion and  control;  when  and  where  all  creditors  and  persona 
entitled  to  distributive  shares  (or  legacies)  or  a  residue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  administrator  c.t.a.  will  take  the 
benefit  of  the  law  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and 
Evening  Star  previous  to  the  said  day.  

Test*  L  P  \irRIGHT 

Register  of  Wills  for  the  District  of  CoInm*bia. 
36    No.  4578.    Ad.'D.  17.    Carusi  &  Miller.  Proctors. 


This  is  to  GiYO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  bath  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  Business,  letters 
of  administration  on  the  personal  estate  of  CHARLES 
NEALE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havldg  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  August  nezt^ 
they  may  otherwise  by  law  be  excluded  ftom  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  12th  day  of  August,  1892. 

JAS.  P.  HOOD, 
35    No.  6113.    Admn.  Doc.  18.      Pacific  Buildin  g,  622  F  St 


This  is  to  GiTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
testamentary  on  the  personal  estate  of  VIRQINIA  C. 
MILLER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8th  day  of  Julv 
next :  they  may  otherwise  by  law  be  excluded  fh>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  8th  day  of  July,  1892. 

VIRGINIA  MILLER, 

R.  Ross  Perry,  Proctor.  1006  New  Hampshire  Ave. 

35    No.  5051.    Ad.  Doc.  18. 


This  is  to  GiTe  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  Business.  l<^tters 
tesUmentary  on  the  personal  estate  of  GEORGE  F.  WIS- 
WELL,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  August 
next:  they  may  otherwise  by  law  be  excluded  trova  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  August,  1892. 

MARY  ELLA  WISWELL. 
ALBERT  C.  PEALB. 

S.  Herbert  Giesy.  Proctor.  U.  S.  Geological  Survey. 

35    No.  5101.     Ad.  Doc.  18. 


This  is  ,to  GiTe  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business, 
letters  testamentary  on  the  personal  estate  of  LOUISA 
CATHARINE  GONZENBACH.  late  of  the  District  of  Col- 
umbia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  day  of  August 
next:  they  may  otherwise  by  law  be  excluded  ft*om  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  22d  day  of  August  1892. 
LOUISE  BOWDLEB, 

Judson  T.  Cull,  Proctor.  17th  and  H  Sts.,  n.  e. 

85    No.  6119.    Ad.  Doc.  18. 
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WASHINGTON,  D.a, SEPTEMBER  22, 1892 

Aots  ajid  Joint  Resolutions  of   the   62d 
OongroBB,  relating  to  District  of  Col- 
umbia matters,  continued  from 
Nos.  36  and  37  of  Vol.  XX 
of  The  Law  Reporter. 

An  act  to  amend  an  act  entitled  "  An  act  to  in- 
corporate the  Briffhtwood  Railway  Com- 
pany of  the  District  of  Columbia." 

Be  it  enacted  by  the  Senate  and  House  of  Rep- 
reaentativea  of  the  United  States  of  America  in 
Conqreaa  aasembledy  That  the  charter  granted  to 
the  Brightwood  Railway  Comnany  by  an  act  of 
Oonfiress  approved  October  eipiteenth,  eighteen 
hundred  and  eighty-eight,  be,  and  the  same  is, 
amended  as  follows : 

"  That  within  six  months  from  the  date  of  the 
approval  of  this  act,  thfi  said  Brightwood  Rail- 
way Company  shall  equip  and  operate  its  exist- 
ing line  with  the  overhead  trolley  system  of 
electric  motive  power,  and  shall  thereafter 
maintain  the  road  in  first-class  condition .  That 
the  road  shall  be  supplied  entirely  with  new 
cars  of  the  most  approved  pattern,  which  shall 
be  run  as  the  pubuc  convenience  shall  require, 
but  not  less  frequently  than  one  car  evcrj^  fif- 
teen minutes  from  each  end  of  the  line,  between 
five  o'clock  ante  meridian  and  twelve  o'clock 
midnight. 

*'  Sec.  2.  That  within  twelve  months  from  the 
date  of  the  approval  of  this  act  the  said  Briglit- 
wood  Railway  Company  shall  extend  its  tracks 
to  the  District  line,  as  provided  in  the  original 
charter  of  said  company,  and  shall  operate  the 
new  portion  of  the  line  m  the  same  ipanner  and 
under  the  same  conditLons  as  hereinbefore  pro- 
vided for  the  operatdon  of  those  portions  of  the 
road  already  built.  The  said  company  shall 
also  construct  and  maintain  a  branch  line,  be- 
ginning at  a  point,  to  be  located  by  the  Com- 
missioners of  the  District  of  Columbia,  west  of 
the  Baltimore  and  Ohio  Railroad  track  on  Fifth 
street  in  Takoma  Park;  thence  along  Fifth 
street  Umatilla  street;  thence  west  along 
Umatilla  street  to  and  across  Piney  Branch 
road,  and  thence  to  Brightwood  avenue  by  such 
route  as  the  Commissioners  of  the  District 
of  Columbia  shall  approve.    Said  branch  line 


shall  be  operated  by  the  overhead  trolley  bvb- 
tem:  and  when  the  company  lays  its  double 
track  from  Brightwood  to  Takoma  Park  said 
tracks  shall  be  laid  on  one  side  of  the  said  road; 
the  cars  used  shall  be  first-class  in  every  respect, 
and  the  schedule  of  the  running  of  cars  shall 
be  subject  to  the  approval  of  the  District  Com- 
missioners, but  cars  shall  be  run  as  often  as  one 
every  fifteen  minutes  between  the  hours  of  five 
o'clock  ante  meridian  and  twelve  o'clock  mid- 
night Work  on  the  said  branch  road  shall  be 
begun  within  two  months  and  completed,  with 
cars  running  thereon,  within  one  year  from  the 
date  of  the  amproval  of  this  act. 

*'  Sec.  3.  That  in  the  event  that  the  company 
should  not  be  able  to  come  to  an  a|^reement 
with  the  owner  or  owners  of  any  land  through 
which  the  said  road  may  be  located  to  pass,  or 
upon  which  any  necessary  buildings  may  be  re- 
quired to  be  located,  proceedings  for  the  condem- 
nation for  the  use  of  the  company  of  so  much 
of  said  land  as  may  be  required,  not  exceeding 
one  hundred  feet  in  width,  for  its  roadway, 
and  of  so  much  as  may  be  necessary  for  buUa- 
ings,  and  so  forth,  may,  be  instituted  in  the 
usual  way  in  the  supreme  court  of  the  District 
of  Columbia,  under  such  rules  and  r^^lations 
as  said  court  may  prescribe  for  such  purposes. 

"Sec.  4.  That  any  failure  to  comply  with  anv 
of  the  provisions  of  this  act  shall  work  a  forfei- 
ture of  the  original  charter  of  the  said  Bright- 
wood  Railway  Company.  All  acts  or  parts  of 
acts  inconsistent  with  the  provisions  of  this  act 
are  hereby  repealed. 

"  Sec.  6.  That  Congress  reserves  the  right  to 
alter,  amend,  or  repeal  this  act." 

Approved,  July  26,  1892. 

Replevin— Action  on  Bond.— -Where  a  party 
commences  an  action  in  replevin,  obtains  pos- 
session of  the  property  in  dispute,  and  then  vol- 
untarily dismisses  his  suit,  without  preiudice, 
but  still  retains  the  property  secured  under  the 
order  of  delivery,  the  defendant  may  maintain 
an  action  upon  replevin  bond,  if  the  title  to  such 
property  be  in  him,  and  recover  damages  for 
the  value  of  the  property  so  taken.  McKey  v. 
Lauflin,  Kans.,  30  Pac.  Rep.,  16. 


Replevin  —  Cattle  Held  in  Quarantine.— 
Wlien  an  action  of  replevin  is  brought  by  the 
owner  to  recover  possession  of  cattle  held  by  a 
sheriff  under  an  order  issued  by  the  live  stock 
sanitary  commission  requiring  him  to  hold  said 
cattle  in  quarantine,  said  order  constitutes  a 
sufficient  prima  facie  justification  of  the  sheriff's 
refusal  to  return  said  cattle  to  the  owner  durine 
the  quarantine  period,  and  until  the  expense  of 
holding  the  same  in  quarantine  is  paid.  Hard- 
wick  V.  Brookover,  Kan.,  30  Pac.  Rep.,  21. 
^  <•»  « 

Appeal— Presumption.— Where  a  number  of 
objections  are  filed  to  the  entry  of  Judgment  for 
the  delinquent  taxes,  and  the  county  court  sus- 
tains the  objections  generally,  and  the  bill  of 
exceptions  fails  to  preserve  all  the  evidence,  it 
will  be  presumed,  on  writ  of  error,  that  there 
was  evidence  sufficient  to  sustain  some  of  the 
objections.  People  v.  Stone,  111.,  31  N.  E.  Rep., 
502. 
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Circuit  Court,  District  of  Maryland. 


YOUNG  BT  AL.  v.  BALTIMORE  COUNTY 
HEDGE  &  WIRE  FENCE  CO. 

1.  Patents  fob  Invbittions— LimiUtion  of  Claim— Hedge 
Feoce6.>-Patent  No.  264.086  July,  21. 1882,  held,  to  be  for  a 
wire  extending  along  the  baae  of  a  hedge  near  the 
ground  to  prevent  the  passage  of  small  animals  before 
the  shoots  of  the  hedge  are  grown. 

a.  Bamb— Novelty:  Held,  that  the  patent  is  void  for  the 
want  of  patentability,  it  being  old  to  use  such  a  wire  to 
keep  the  plants  in  position,  and  to  give  the  hedge  in- 
creased lateral  strength,  and  it  being  old  to  use  a  wire 
along  the  base  of  an  ordinary  fence  to  prevent  the  pas- 
sage of  small  animals. 

In  Equity.    Decided  June  21,  1892. 

Bill  by  Wesley  Young  and  the  Maryland 
Hedge  &  Wire  Fence  Company  against  the 
Baltimore  County  Hedge  &  Wire  Fence  Com- 
pany for  infHngement  of  patent  Bill  dis- 
missed. 

Mr.  Justice  Mobbis,  District  Judge,  delivered 
the  opinion  of  the  Court: 

The  bill  of  complaint  in  this  case  alleged  the 
infHngement  of  four  patents,  but  the  bill  has 
been  dismissed  as  to  all  except  the  patent  to 
Wesley  Young,  No.  264,086,  dated  July  21,  1882. 
That  patent  is  for  an  improvement  in  "plashed 
hedges."  The  claim  is  a  narrow  one,  for  a 
single  and  simple  improvement.  The  patentee, 
Young,  describes  the  method  of  plashing  hedge 
fences  as  practiced  at  the  date  of  his  applica- 
tion, which  he  says  is  by  bending  over  the 
plant  in  the  line  of  the  fence,  the  bending 
taking  place  in  the  root,  and  securing  the  first 
plant  in  its  bent  position  by  fastening  it  to  a 
stake,  then  a  piece  of  wire  is  passed  under  the 
first  plant  quite  near  the  ground  and  crossed 
and  twisted  around  the  next  plant,  and  in  like 
manner  around  as  many  succeeding  plants  as 
the  wire  is  capable  of  holding  in  their  proper 
relative  positions;  it  being  intended  that  the 
wire  shall  cross  the  plants  approximately  at 
right  angles  to  their  inclined  positions,  and  so 
that  every  plant  is  held  down  in  its  inclined 
position  and  in  the  plane  of  the  fence.  In  de- 
scribing this  method,  which  he  states  was  then 
in  use,  he  says:  '*  Or  one  or  more  of  the  lines 
of  wire  may  be  streched  first,  and  the  plants 
bent  down  and  secured  in  position  by  attaching 
them  to  them  to  the  wire."    He  further  says: 

"The  present  invention  looks  to  the  still 
ftirther  development  of  this  branch  of  industry, 
and  has  for  its  object  to  provide  a  hedge  fence 
which  from  the  time  it  is  first  plashed  will 
present  a  strong  and  impassable  barrier  to  all 
ordinary  stock  which  is  permitted  to  run  at 
large,  and  the  proper  growth  of  which  hedge 


will  not  be  interfered  with  by  the  oaoses  ordi- 
narily existing.  ♦  *  *  In  order  to  give  the 
fence  the  requisite  degree  of  lateral  strength  at 
the  start,  I  apply  a  continuous  horixontal  line 
or  lines  of  wire  or  other  material  along  it  firom 
end  to  end,  securing  the  said  line  or  lines  to  the 
plants  by  staples,  nails  or  loops  or  other  suit- 
able fiutenings,  as  shown  in  the  drawing,  or  by 
interweaving  it  with  the  plants  as  shown.  I 
preferably  apply  two  lines  of  wire,  one  near  the 
upper  ends  of  tbe  plants  After  they  are  plashed 
and  cut  off  to  the  proper  height,  and  one  near 
their  base,  as  represented  in  the  drawing, 
though  other  intermediate  lines  of  wire  may 
also  be  employed  if  thought  necessary.  I  also 
prefer  to  employ  barbed  wire,  as  that  affords 
additional  effectiveness  as  a  barrier  to  stock, 
but  plain  wire  will  answer  reasonably  welL 
♦  *  ♦  The  lower  wire  is  indispensible,  for  by 
its  aid  the  openings  between  the  plants  are 
closed  at  the  bottom  from  the  start,  and  smaU 
pigs  are  prevented  firom  passing  through,  there- 
by enabling  the  side  shoots  of  the  plants  to  ex- 
tend out  and  close  the  openings  effeotiyely, 
making  a  firm  close  fence,  as  soon  as  the  plash- 
iug  is  done.  This  lower  wire  should  be  placed 
quite  near  the  surfiM>e  of  the  ground  to  be  most 
effective,  ft  will  be  seen  that  additional  lateral 
strength  of  the  fence  is  secured  by  the  employ- 
ment of  the  tw^  lines  of  wire,  one  at  the  top 
and  another  at  the  bottom,  with  or  without 
intermediate  lines,  and  seoondZy,  that  the  effect- 
ual closing  of  the  lower  intervals  of  the  fence 
to  enable  the  shoots  Jbo  properly  develop,  is 
accomplished  by  the  lower  wire  alone.  I  am 
aware  that  it  is  not  new  to  place  a  line  of 
barbed  wire  along  the  bottom  of  a  post  and 
board  fence  for  the  purpose  of  preventing 
small  animals  from  passing  under  the  fence; 
also  that  it  is  not  new  to  interweave  in  the 
upper  portion  of  a  live  hedge  fence  withes  or 
branches  not  a  part  of  the  growing  fence,  and 
such  construction  I  do  not  claim  as  my  inven- 
tion. Neither  do  I  claim  a  hedge  fence  on 
which  the  plants  are  plashed  together  by  means 
of  a  continuous  line  of  wire  wound  around  them 
from  one  to  another,  near  the  upper  ends,  as 
shown  in  patent  to  D.  M.  Kirkbridge,  May  30, 
1876." 

The  claims  are: 

(1)  A  hedge  fence  composed  of  live  plants, 
bent  down  in  the  plane  of  the  fence,  and  held  in 
place  by  suitable  fastenings,  and  having  a  line 
of  wire  extending  along  the  base  of  the  plants 
near  the  ground,  said  wire  being  secured  to  the 
plants,  and  operating  to  prevent  the  passage 
through  the  spaces  between  the  plants  of  small 
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stook  before  said  spaeee  have  become  dosed  or 
protected  by  the  growth  of  the  shoots,  substan- 
tially as  described. 

(3)  A  hedge  fence  composed  of  live  plants 
bent  down  in  the  plane  of  the  fence,  and  held  in 
place  by  suitable  festenings,  and  having  a  hori- 
aontal  Uneofwire  extending  along  the  upper 
portion  of  the  plants,  and  secured  thereto,  to 
give  increased  lateral  strength,  and  having  also 
a  horisontal  line  of  wire  extending  along  and 
secured  to  the  bases  of  the  plants,  for  prevents 
ing  the  passage  through  the  spaces  between  the 
plants  of  small  stock  before  said  spaces  have 
become  closed  or  protected  by  the  growth  of 
the  side  shoots,  substantially  as  described." 

The  claims  of  the  original  application  in  the 
Patent  Office  were  broader,  but  upon  objection 
and  a  citation  fW>m  the  Oardener^a  Chnmiole  for 
1878,  p.  1116,*and  for  1876,  p.  458,  the  appUcant 
modified  his  claim  so  as  only  to  cover  a  line  of 
wire  extending  along  the  base  of  the  plants  near 
the  ground,  and  secured  to  the  plants,  and  op. 
crating  to  prevent  the  passage  of  small  animals 
through  the  spaces  between  the  plants  before 
the  spaces  have  become  closed  by  the  growth  of 
shoots.  The  QoTdenen?  Ohnmiele  for  1876  de- 
scribes an  improvement  in  hedge  culture  by 
driving  small  stakes  along  the  center  of  the 
hedge  six  to  eig^t  feet  apart,  to  which  a  line  of 
wire  is  stapled  and  drawn  tight  by  being  at- 
tached at  the  ends  to  gateways  when  they  occur 
in  the  line  of  the  fence.    It  is  said: 

''The  principal  uses  and  advantages  of  the 
whre  thus^inserted  are  to  constitute  a  perma- 
nent backbone,  as  it  were,  to  the  hedge,  thereby 
preventing  anhnals,  as  cattle  and  horses,  from 
pushing  themselves  through,  which  they  are 
very  liable  to  do  at  all  thin  and  weak  parts  of  a 
hedge.  When  once  the  hedge  grows  over  and 
fidrly  covers  the  wbe,  the  posts  are  of  little 
ftirther  use,  and  do  not  require  renewal,  as  the 
fence  itself  sufficiently  supports  the  wire,  and 
keeps  it  ever  afterwards  in  its  place." 

The  only  differences  between  what  is  described 
in  the  publication  from  which  the  above  is  taken 
and  what  is  claimed  in  Young's  patent  is  that 
by  Young's  method  it  is  stated  that  the  wire  is 
to  be  used  earlier  in  the  life  of  the  hedge— that 
is  to  say,  when  it  is  first  plashed— and  that  the 
lower  wireis  to  be  placed  quite  near  the  ground 
so  as  to  intercept  small  animals  before  the  lowesi 
shoots  are  sufficiently  grown  to  make  a  barrier, 
It  is  not  said  in  Young's  method  whether  the 
wires  are  to  be  stretched  taut  between  con. 
venient  posts  or  not ;  but  it  is  obvious  that  in 
practice  this  would  be  done  if  practicable.  In 
Young's  method  the  wires  are  to  be  stapled  or 


otherwise  suitably  festened  to  the  plants,  and  in 
the  published  method  the  wires  were  at  first  to 
be  stapled  to  the  small  posts,  but  in  the  end  the 
plants  supported  the  wira 

At  the  threshold  of  the  consideration  of  the 
patentability  of  these  matters  connected  with 
growing  hedge  fences,  it  suggests  itself  that  the 
plashing  of  the  hedges^  that  is,  the  bending  over 
of  the  plants  at  the  roots  in  the  line  of  the  fence, 
all  at  the  same  angle,  and  securing  them  in  that 
position,  and  the  discovery  of  the  fact  that 
growing  in  that  position  the  shoots  tend  to 
spread  out  lower  down,  and  the  shoots  of  the 
lower  inclined  plants  tend  to  interlace  with 
those  of  the  upper  plants  so  as  to  form  an  effec- 
tive, vigorously  growing  hedge  fence,  all  this  to 
the  first  discoverer,  and  also  the  best  means  of 
accomplishing  it,  might  feirly  be  matters  re- 
quiring invention,  and  proper  to  be  proteeted 
by  a  patent.  But  it  also  suggests  itself  that, 
after  this  method  of  growing  a  hedge  was 
known,  the  use  in  connection  with  it  of  anpr- 
thing  in  such  common  use  and  so  obvious  as  a 
line  of  wire  along  the  hedge,  or  interweaved  in 
the  hedge,  for  the  purposes  of  a  fence,  merely, 
and  to  prevent  animals  from  passing  through 
where  the  hedge  was  too  weak  itself  to  prevent 
them,  could  not  be  a  discovery  or  require  in- 
vention. 

It  is  said  that  no  one  before  Young  syBtemat- 
ically  used  the  lower  wire  for  this  purpose,  or 
taught  the  public  how  essentially  important  it 
was  to  the  proper  growth  of  the  lower  shoots  of 
the  plants  that  they  should  be  thus  protected, 
send  no  one  before  Young,  it  is  said,  for  this 
reason,  was  uniformly  sucoessftd  in  growing,  at 
a  moderate  cost,  an  effective  hedge  fence.  But 
this  is  not  showing  Young  to  have  been  an  in- 
ventor, but  merely  that  he  does  systematically 
and  tiioroughly,  and  with  a  sense  of  its  import- 
ance, what  others  had  the  means  of  doing,  and 
knew  how  to  do,  but  did  not  appreciate  the  im- 
portance of.  Just  as  a  man  may  know  that  a 
certain  treatment  is  good  for  his  fruit  trees,  but 
does  not  obtain  the  best  results  because  he  does 
not  use  it  intelligently  at  the  right  times  and  in 
the  best  manner. 

The  use  of  a  wire  along  the  base  qf  an  ordi- 
nary fence  is  admitted  in  the  specification  to  be 
a  common  means  of  preventing  the  passage  of 
small  animals.  Such  a  wire  would  be  festened 
in  any  suitable  way,  either  to  the  fence  itself  or 
to  stakes  put  down  for  that  purpose.  And  it 
would  either  be  stretched  taut  or  interweaved, 
as  might  be  convenient.  It  would,  with  many 
ornamental  fences  or  palings,  answer  the  double 
purpose  of  preventing  the  animals  passing  in 
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and  oat,  and  also  of  preventing  the  injury  to ' 
the  fence  iteelf  from  the  abrasion  and  forcing 
asunder  which  results  when  animals  are  fre- 1 
quently  pushing  through  and  enlarging  an 
opening.  In  the  growing  hedge  fence,  the  lower 
wire  performs  exactly  these  same  uses.  It  is 
more  important,  and  the  consequences  of  neg- 
lecting its  timely  use  are  more  serious,  just  to 
the  extent  that  a  growing  hedge  is  more  easily 
spoiled  and  more  diflQcult  to  repair  than  an  or- 
dinary dead  fence.  In  Young's  patent  the  only 
use  claimed  for  the  lower  wire  is  as  a  defense 
against  animals,  and  he  cannot  be  allowed  to 
claim  it  generally,  as  he  abandoned  and  erased 
ftx>m  his  application  those  claims  in  which  he 
had  attempted  to  cover  the  use  of  the  wire  to 
keep  the  plants  in  position,  and  to  give  the 
hedge  increased  lateral  strength.  He  was  ob- 
liged to  make  this  abandonment,  because  he 
recited  in  his  specification  that  one  of  the 
known  ways  of  securing  the  plashed  plants  in 
position  was  by  attaching  them  to  a  stretched 
line  of  wire,  and  the  Oardener^a  Chronicle  dis- 
closed that  it  was  old  to  use  a  stretched  wire  to 
give  increased  lateral  strength  while  the  hedge 
plants  were  young  and  weak. 

The  decree  of  19th  June,  1891,  in  the  Circuit 
Court  of  the  United  States  for  the  Western  Di- 
vision of  the  Western  District  of  Tennessee, 
called  in  this  case  the  **  Memphis  decree,"  ad- 
judges this  patent  to  be  valid,  but  confines  it  to 
a  horizontal  wire,  "secured  to  the  plants  with- 
out any  extraneous  support."  If  the  claim  of 
the  patent  is  to  be  read  with  this  restriction, 
then  the  respondents  in  this  case  do  not  in- 
fringe, as  it  is  proved  that  the  horizontal  wires 
used  by  them  remain  stretched  taut  between 
posts  or  trees  or  gateways,  or  whatever  sta- 
tionary objects  in  the  line  of  the  fence  they 
can  be  conveniently  attached  to,  and,  after  they 
are  thus  stretched,  the  plants  are  inclined  and 
secured  in  their  inclined  position  by  being  fas- 
tened to  the  stretched  wires,  using  the  diagonal 
wires  only  when  necessary  to  keep  a  plant  in 
position  which  was  more  than  ordinarily  stiflF 
and  refractory.  But  I  think  in  the  present  case 
it  has  been  shown  by  the  complainant's  wit- 
nesses, and  notably  by  their  expert  "witness, 
See,  that  the  end  attachments  of  the  horizontal 
wires  have  no  bearing  upon  the  construction  of 
the  claims  of  the  patent;  and  I  conclude,  as 
does  complainant's  witness,  that  at  least  a  pre- 
liminary use  of  a  post,  or  some  fixed  object  to 
which  the  ends  of  the  wire  might  be  fastened, 
is  clearly  implied  by  the  specification  of  the 
patent  itself. 
Upon  the  whole  case,  my  conclusion  is  that,  in 


view  of  what  had  been  before  done,  the  claim 
for  a  line  of  wire  secured  to  the  plants  near  the 
ground,  to  prevent  the  passage  of  animals,  is 
void  for  want  of  patentability  ;  and  that,  how- 
ever beneficial  its  timely  use  as  pointed  out  by 
Young  may  be,  it  is  an  improvement  in  the  art 
of  hedge  making,  resulting,  not  from  invention 
or  discovery,  but  from  the  more  systematic  and 
thorough  attention  to  the  fact  that  the  young 
shoots  at  the  base  of  the  plants  ought  to  be  pro- 
tected against  small  animals  until  they  are  suffi- 
ciently grown  to  be  a  barrier  themselves. 
Bill  dismissed. 


Supreme  Court  of  New  York. 

General  Term.— Third  Department. 

WILLIAM  BRADLEY,  Respondent, 

V. 

MARGARET  SHAFER  AND  ROBERT 
SHAFER.  Appellants. 

Amendment  After  Verdictt — Liability  for 
Torts  of  Child. 

Decided  July,  1893. 

Hon.  Stephen  J.  Mayham,  P.  J.,  Jno.  R.  Putnam  and 

D.  Cady  Hbbrick,  sitting. 

Appeal  by  defendants  from  a  judgment  en- 
tered on  the  verdict  of  a  jury. 

Mr.  Justice  Putnam  delivered  the  opinion 
of  the  Court : 

This  is  an  appeal  from  a  judgment  in  favor  of 
plaintiff,  entered  February  4,,  1891,  and  from  an 
order  denying  a  motion  made  to  set  aside  the 
verdict  and  grant  a  new  trial  because  the  ver- 
dict is  against  evidence,  and  the  damages  ex- 
cessive, and  also  from  an  order  allowing  an 
amendment  to  the  complaint  after  the  verdict. 
The  action  is  for  wrongfully  and  maliciously 
enticing  plaintiflF's  daughter  from  the  home  of 
her  parents  to  defendants'  house,  and  there 
keeping  her  under  the  control  of  defendants 
against  the  wish  and  consent  of  plaintiff.  She 
was  seduced  by  defendants'  son  in  the  house  of 
defendants,  while  thus  kept  away  from  her  own 
parents.  The  complaint  in  this  case,  after  stat- 
ing the  plaintiff's  alleged  cause  of  action,  con- 
tained the  following  prayer  for  judgment: 
"  Whereupon  the  plaintiff  and  his  family  have 
been  brought  into  disrepute  *  *  *  to  his 
damage  |5,000,  for  which  amount  plaintiff  de- 
mands judgment  against  the  defendant  Mar- 
garet Shafer,  and  costs."  The  trial  Judge,  in 
his  instructions  to  the  jury,  remarked :  "  The 
defendant,  Margaret  Shafer,  who  is  the  real  de- 
fendant here,  although  her  husband  is  joined 
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with  her ;  that  is  becaase,  as  the  law  was  when 
this  action  was  brought,  a  married  woman  could 
not  be  sued  for  a  tort  alone,    *    *    *    so  that 
in  this  case  the  husband  was  made  a  party  only 
because  the  law  required,  in  order  to  maintain 
the  action,  that  he  should  be  joined  with  his 
wife,  she  being  a  person  against  whom  the  tort 
is  alleged."    The  case  states  that  '*  the  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for 
|2,500  damages.     Afterwards,    on    motion,  of 
plaintiff,  the  court  ordered  '*  that  the  prayer  of 
plaintiff's  complaint  be,  and  the  same  is  hereby, 
amended  to  conform  to  the  facts  proven,  and  so 
as  to  demand  judgment  for  damages  against 
both  defendants."    I  think  that  this  order  was 
inadvertently  granted  by  the  court.    It  was 
made  after  the  rendition  of  the  verdict    The 
jury,  in  bringing  in  a  verdict  of  (2,500  for  the 
plaintiff^  rendered  it  in  pursuance  of  the  prayer 
of  the  plaintiff's  complaint  against  the  defen- 
dant, Margaret  Shafer.    They  did  not  and  could 
not  render  such  a  verdict  against  Robert  Shafer 
for  the  reason  that  no  such  verdict  was  claiibed 
in  the  complaint.    Hence  the  order  of  the  court 
haa  the  effect  of  creating  a  verdict  against  the 
defendant,  Robert  Shafer,  that  was  not  in  fact 
given  by  the  jury.    It  is  well  settled  that  after 
a  verdict  the  complaint  cannot  be  amended  so 
as  to  increase  the  amount  claimed.    Bowman 
V.  Earle,  3  Duer.,  695 ;  Decker  v.  Parsons,  11 
Hun.,  296  ;  Dox  v.  Dey,  3  Wend.,  366  ;  Coming 
V.  Corning,  6  N.Y.,  104;  Pharis  v.  Gere,  31  Hun., 
443.    In  this  case  no  recovery  was  demanded  of 
the  defendant  Robert  in  the  complaint,  but  the 
demand    for  judgment   was   expressly   made 
against  the  defendant,  Margaret  Shafer  alone, 
and  the  complaint  so  remained  until  after  the 
rendition  of  the  verdict.    The  effect  of  the 
order  was  to  increase  the  amount  claimed  from 
the  defendant  Robert  from  a  nominal  sum  to 
15,000.    Within  the  above  authorities  this  order 
was  unauthorized.    This  action  was  begun  in 
1889,  hence  chapter  51,  and  chapter  248  of  the 
laws  of  1890  did  not  apply"    (see  Hill  v.  Dun- 
can, 110  Mass.,  238,  239).    Therefore  the  husbiuid 
was  a  proper  and  necessary  party  defendant  in 
the  action,  and  judgment  should  be  collected 
from  him.    Fitzgerald  v.  Quann,  33  Hun.,  852- 
658,  109  N.  Y.,  441,  17  N.  E.  Rep.,  354;  Mangam 
V.  Peck,  111  N.  Y.,  401,  18  N.  E.  Rep.,  617;  Ben- 
nett V.  Bennett,  116  N.  Y.,  597, 23  N.  E.  Rep.,  17. 
The  complaint  in  this  case  should  have  been 
amended  before  the   verdict.     Doubtless  the 
court,  under  section  723  of  the  Civil  Code,  on 
motion,  could  have  allowed  such  an  amendment 
at  any  time  before  the  submission  of  the  case  to 
the  jury.    After  the  verdict,  as  we  have  seen, 


the  court  possessed  no  such  power.  The  effect 
of  such  an  amendment  and  of  the  order  in 
question  was  to  make  a  verdict,  for  the  jury 
never  in  fact  rendered  it.  Therefore,  as  to  the 
defendant  Robert  Shafer,  the  order  in  question 
and  the  judgment  must  be  reversed,  and  a  new 
trial  granted.  But  as  we  have  seen,  the  hus- 
band is  a  necessary  party  defendant.  He  is 
liable  to  pay  the  judgment.  Fitzgerald  v. 
Quann,  33  Hun.,  666-658.  He  is  jointly  liable 
with  his  wife.  H  is  not  a  case  where  a  separate 
verdict  against  either  would  be  proper..  Hence 
the  orders  and  judgment  should  be  reversed, 
and  a  new  trial  granted  as  to  both  defendants. 
See  Pollock  v.  Webster,  16  Hun.,  104,  and  kin- 
dred cases. 

It  is  urged  by  defendant  that  there  should  be  a 
new  trial,  because  the  damages  were  excessive; 
that  the  seduction  of  plaintiff's  daughter  by 
defendants'  son  did  not  properly  enter  into  the 
question  of  damages  ;    that   for   that  injury 
plaintiff  has  a  cause  of  action  against  G^rge 
Shafer.      The  trial  court  instructed  the  jury 
that  they  had  no  right  to  give  plaintiff  a  verdict 
because  defendant's  son  seduced  the  g^l,  unless 
they  found  that  the  mother  did  connive,  did 
aid,  or  did  assist  in  bringing  about  the  seduc- 
tion, and  either  originally  enticed  the  daughter 
away  from  the  father  for  that  purpose,  or  sub- 
sequently entered  into  some  arrangement  to 
bring  it  about.    No  exception  was  taken  to  the 
charge  of  the  judge.    Had  an  exception  been 
taken,  I  am  not  prepared  to  say  that,  if  the  jury 
believed  all  that  the  witness,  Mary  Bradley, 
testified  to,  they  might  not  properly  consider 
her  seduction  on    the   question   of  damages. 
According  to  this  witness,  Margaret  Shafer  per- 
suaded, and  in  fact,  almost  coerced  her  to  leave 
and  remain  away  from  her  parents  at  the  house 
of  said  defendants.    Margaret  knew  of  the  se- 
duction of  the  witness  by  her  son  the  day  it 
first  occurred.    She  knew  that  the  witness  and 
her  son  were  having  unlawfiil  commerce  in  her 
house.    She  knew  the  bad  character  of  her  son. 
Yet  she  prevented  the  witness  from  return- 
ing to  her  parents  and  knowingly  kept  her 
exposed  to  the  solicitations  of  her  son,  making 
no  effort  to  put  a  stop  to  the  immoral  inter- 
course going  on.    Margaret  absented  herself 
for  days,  leaving  her  son  and  the  witness  alone 
together.    I  am  inclined  to  think  that  there 
was  evidence  in  the  case  from  which  the  jury 
might,  if  they  believed  the  statements  of  the 
witness,  Mary  Bradley,  as  they  could,  find  that 
the  defendant,  Margaret  Shafer,  having  induced 
this  young  girl  to  leave  her  parents  and  sojouni 
at  her  house  under  her  care  and  charge,  know- 
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ingly  connived  at  the  commerce  between  the 
girl  and  her  son,  carried  on  without  objection 
on  her  part  I  am,  therefore,  not  prepared  to 
Bay  that  the  matter  was  not  properly  submitted 
to  the  Jury  by  the  learned  trial  Judge,  or  that 
the  Jury,  believing  the  statements  of  the  wit- 
ness, Mary  Bradley,  could  not  consider  the 
seduction  on  the  question  of  damages,  and 
hence  that  the  verdict  should  be  set  aside  on 
the  ground  that  the  damages  were  excessive. 
But  for  the  reasons  above  stated  the  orders  and 
Judgment  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event 

Hbbbiok,  J.,  concurs. 

Mayham,  p.  J.,— I  concur  upon  the  ground 

first  stated  in  the  written  opinion. 

. •  ^•^* 

Supreme  Court  of  Pennsylvania. 


KING'S  ESTATE. 
A  Pftper  oontainixig  nothing  more  tlum  a  naked  promise  by 
adeoedentto  let  a  legacy  in  her  will  aa  there  made 
••  stand  and  remain."  for  the  legatee's  benefit,  but  which 
legacy  was  afterwards  revoked  by  a  Uter  wUl  in  which 
the  legatee  was  not  mentioned,  is  not  snch  a  contract  as 
can  be  enforced  against  a  decedent's  estate  without  evi- 
dence to  prove  a  consideration  tor  the  promise. 
Decided  July  18. 1892. 

Appbal  of  Ann  0.  Gast  from  the  decree  of 
the  On)han's  Court  of  Lancaster  County,  dis- 
missing her  exceptions  to  the  report  of  Charles 
B.  Kline,  auditor,  appohited  to  report  distribu- 
tion of  the  ftinds  in  the  hands  of  Solomon  King 
and  George  P.  King,  executors  of  the  last  will 
of  Catharine  King,  deceased. 

The  auditor  found  that  Catharine  King  died 
September  16, 1889,  leaving  a  last  will  and  testa- 
ment by  which,  after  directing  her  just  debts 
and  ftineral  expenses,  including  a  tombstone,  to 
be  paid,  she  bequeathed  all  the  rest  and  residue 
of  her  estate  to  her  brothers  and  the  children  of 
a  deceased  brother.  The  executor's  account 
showed  a  balance  in  their  hands  of  (3,613.30. 
Mrs.  Ann  C.  Gast  presented  a  claim  upon  this 
ftind,  founded  on  a  paper  executed  while  de- 
cedent boarded  with  Mrs.  Gast,  and  which  reads 

as  follows:  ^  ^  ^^  ^^^ 

February  1st,  1879. 

Received  this  day  from  Mrs:  Ann  Charlotte 
Gast,  the  sum  of  one  dollar  in  fhll  for  all  my 
services  rendered  her  in  her  house  up  to  this 
date,  and  I  promise  and  agree  to  let  the  legacy 
in  her  favor  in  my  will  as  now  made  to  stand 
and  remain  for  her  benefit  at  my  death. 
Witnesses  present,  )  her 

J.  B.  Kaupfman,  V      Catharine  M  Kino. 

Chbistian  Gast.  j  mark 

The  amount  of  the  legacy  referred  to  was 
proven  to  be  three  hundred  dollars.     It  was 


admitted  that  while  boarding  there  Catharine 
Khig  paid  her  bill  regularly.  It  was  contended 
that  this  paper,  supplemented  by  the  evidence 
produced  before  the  auditor,  constituted  a 
contract  to  pay  on  the  part  of  the  decedent,  the 
consideration  for  which  was  services  performed 
or  to  be  performed,  by  Mrs.  Gast 

The  auditor,  citing  WaU's  Appeal,  111  Pa., 
460,  and  Miller's  Estate,  186  Id.,  239,  disallowed 
the  claim,  saying,  inter  alia:  "The  paper  isa 
mere  promise  by  Catharine  King  to  let  a  leg- 
acy hi  her  will,  as  then  made,  stand ;  whether 
as  a  gift  or  in  payment  for  some  debt  is  not 
stated,  and  it  clearly  does  not  show  on  its  feoe 
to  be  in  payment  for  services  to  be  rendered 
thereafber.  Does  the  testimony  produced, 
taken  in  connection  with  the  paper,  constitute 
such  a  contract  as  can  be  enforced  against  the 
estate?  We  think  not.  Theje  is  no  evidence 
showing  that  any  services  had  been  performed 
before  the  execution  of  the  paper,  or  that  the 
promised  legacy  was  in  payment  of  snoh  ser- 
viceA,  nor  does  the  paper  show  such  oonsiderar 
tion.  Some  of  the  evidence  shows  services 
rendered  after  the  execution  of  this  paper,  but 
the  auditor  would  not  be  Justified  in  holding 
that  the  service  was  rendered  in  consequence  of 
an  agreement  or  contract  made  before  or  at  the 
time  the  paper  was  executed,  in  the  absence  of 
any  testimony  to  sustain  such  finding." 

To  this  report  Ann  C.  Gast  excepted,  because 
the  auditor  refhsed  to  allow  her  claim,  with  in- 
terest. This  exception  was  dismissed  by  the 
court,  Patterson,  J.,  and  the  report  confirmed. 
Whereupon  the  excitant  took  this  appeal, 
assigning  as  error  this  action  of  tiie  court. 

Mr.  Justice  Stbbbbtt  delivered  the  opinion 
of  the  Court : 

'  Appellant's  claim  is  based  solely  on  what  is 
claimed  to  be  a  valid  and  binding  promise  of 
the  decedent  to  leave  her  by  will  a  legacy  of 
|300.  The  alleged  agreement  is  evidenced  in 
the  main,  by  the  last  clause  of  a  piq[>er  which 
reads  as  follows : 

"  Received  this  day  from  Ann  Charlotte  Gast 
the  sum  of  |1  in  fhllforallmy  services  rendered 
her  in  her  house  up  to  this  date,  and  I  agree  to 
let  the  legacy  in  her  fkvor  in  my  will,  as  now 
made,  stand  and  remain  for  her  benefit  at  my 
death." 

This  receipt,  dated  February  1, 1889  [1879],  is 
signed  by  the  decedent,  Catharine  King,  who 
died  September  15,  followtag.  Testimony  was 
introduced  to  prove  that,  prior  to  giving  the 
receipt.  Miss  King  had  made  a  will,  then  in  her 
possession,  giving  a  legacy  of  $800  to  appellant; 
but  for  some  unexplained  reason  that  testamen- 
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tary  paper  was  destroyed  or  revoked,  and  by 
her  last  will  and  testament  nothing  whatever 
is  given  to  appellant  Henoe  the  complaint 
that  the  promise  of  the  testatrix  "to  let  the 
legacy  in  her  favor  *  *  *  stand  and  remain 
for  her  benefit,"  etc.,  was  not  kept 

It  was,  of  coarse,  incumbent  on  appellant  to 
*  prove  a  consideration  for  tke  promise  on  which 
she  relied.  There  is  nothing  in  the  paper  itself; 
nor  in  the  evidence  dehors  the  instmment, 
to  show  that  the  legacy  was  promised  in  con- 
sideration of  services  previously  rendered  or 
to  be  performed  thereafter.  At  most  the  paper 
contains  nothing  more  than  a  naked  promise 
of  the  decedent  to  let  a  legacy,  in  her  will  as 
then  made,  "  stand  and  remain  "  for  appellant's 
benefit;  whether  as  a  gift,  or  in  {myment 
for  services,  or  something  else,  is  not  stated 
therein,  and  does  not  otherwise  sufficiently 
appear.  The  learned  auditor  and  court  below 
were  right  in  holding  that  the  paper  in  ques- 
tion, either  alone  or  in  connection  with  other 
evidence,  was  insufficient  to  establish  such  a 
contract  as  can  belenforced  against  the  estate. 
There  was  no  proof  of  the  rendition  of  any 
services  before  the  execution  of  the  imperor 
that  there  was  any  consideration  ^whatever  for 
the  promised  legacy.  There  was  some  evidence 
of  services  rendered  after  the  i)aper  was  signed, 
but  there  was  nothing  to  warrant  a  finding 
that  they  were  rendered  in  consideration  of  the 
legacy.  As  was  said  in  Wall's  Appeal,  111  Pa., 
464,  such  a  contract  can  only  be  enforce^  when 
it  is  clearly  proved  by  direct  and  positive  testi- 
mony, and  where  its  terms  are  definite  and  cer- 
tain. The  evidence  proves  nothing  more  than 
a  voluntary  intention  of  the  testatrix  to  let  the 
legacy  in  fovor  of  appellant  stand  as  it  then  was 
in  her  wilL  There  was  nothing  whatever  to 
prevent  the  subsequent  change  of  that  inten- 
tion. The  assignments  of  error  are  not  sus- 
tained. 

Decree  affirmed  cmd  appeal  diamiseed  with 
eoeta  to  he  paid  by  appellant. 


AssiONMBNT—Distribution  of  Assets.— Under 
a  deed  of  assignment,  which  provides  that  cer- 
tain property  belonging  to  the  assignors  indi- 
vidually, and  as  members  of  a  certain  firm, 
shall  be  divided  ratably  among  the  individual 
and  firm  creditors,  the  firm  creditors  to  be 
"first"  paid  out  of  the  firm  assets,  and  the  indi- 
vidual creditors  out  of  the  individual  assets,  the 
surplus  of  the  assets  of  one  class,  if  any,  must 
be  applied  to  a  deficiency  in  the  other.  Home 
Sav.  Bank  v.  Pierce,  Mass.,  31  N.  E.  Rep.,  483. 


Baltimore  City  Court  of  Appeals. 

MAYOR  AND  OITY  COUNCIL 

WM.  T.  GRIEVES. 

Chief  Justice  Hablan  delivered  the  opinion  of 
the  Court : 

In  1883  the  Mayor  and  City  Council  of  Balti- 
more, by  ordinance  No.  44  of  that  year,  de- 
clared all  that  part  of  Centre  Market  lying 
between  Lombard  and  Pratt  streets  **a  whole- 
sale market  for  country  produce  brought  into 
the  city  in  wagons  and  cars." 

In  1891,  by  Ordinance  No.  116  of  that  year, 
it  was  enacted  "  That  the  annual  rental  for  a 
stand  in  the  wholesale  market  for  conntiy  pro- 
duce heretofore  established  within  the  limits  of 
Centre  Market  by  Ordinance  1883,  No.  44,  shall 
be  for  brokers  and  commission  merchants  and 
others  who  deal  in  country  produce  not  raised 
or  prepared  by  themselves  the  sum  of  960 ;  and 
for  persons  who  sell  only  country  produce 
raised  or*prepared  by  themselves  and  from 
wagons  or  carts  owned  by  them  the  rental  shall 
be  |6 — the  said  rentals  to  be  paid  in  advance." 
Sec.  1.  *'  That  any  person  renting  a  stand  in  or 
the  privilege  to  use  said  wholesale  market,  shall 
procure  a  certificate  of  such  rental  from  the 
clerk  of  the  market,  which  shall  set  forth  that 
the  party  so  renting  is  entitled  to  a  stand  in 
said  market  and  to  the  privilege  of  using  the 
same;  but  the  location  of  carts  and  wagons, 
and  the  particular  stands  to  be  occupied  by 
them,  shall  be  from  time  to  time  and  always 
subject  to  the  control  of  the  clerk  of  said  market" 
Sec.  2.  '*That  any  person  selling  in  or  using 
said  market  without  being  entitled  to  a  stand 
therein  shall  be  liable  to  a  fine  of  twenty  dollars 
for  each  and  eveiy  offense.  (Sec  4.) 

The  defendant  is  a  broker  or  commission 
merchant  dealing  in  country  produce  not  raised 
or  prepared  by  himself,  and  having  sold  pro- 
duce consigned  to  him  ft^m  certain  wagons  or 
carts  within  the  limits  of  the  said  wholesale 
market  at  various  times  during  the  three  months 
next  prior  to  the  bring^g  of  this  suit,  without 
having  paid  the  so-called  advance  rental  960,  or 
procured  a  certificate  of  rental  from  the  clerk 
of  Centre  Market,  the  city  has  brought  this 
action  to  recover  9^,  as  upon  an  implied  con- 
tract fbr  use  and  occupation.  It  is  manifest 
that  there  can  be  no  recovery  upon  this  theory 
if  the  city  has  transcended  its  legislative  pow- 
ers in  enacting  the  ordinance  fixing  the  so-called 
rental.  The  sole  power  of  the  city  with  refer- 
ence to  markets  is  given  by  two  sections  of 
Article  lY  of  the  Code  of  Public  Local  Laws. 
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One  of  these,  section  671,  confers  authority  "  to 
erect  and  regulate  markets,"  and  the  other, 
section  678,  provides  that  "  the  Mayor  and  City 
Ck>ancil  may  lease,  sell  or  dispose  of  the  stalls 
or  stands  in  any  market  in  any  manner,  or  for 
any  term  they  may  think  proper." 

Under  section  671  the  city  can  establish 
markets  and  make  reasonable  police  regulations 
for  the  same,  but  has  no  power  to  raise  revenue 
under  the  guise  of  exercising  the  police  power; 
Vansant  vs.  Harlem  Stage  Co.,  59  Md.,  334; 
State  vs.  Rowe,  72  Md.,  648.  The  plaintifiPs 
counsel  does  not  rely  upon  this  section,  but  in- 
sists that  the  ordinance  can  be  supported  under 
section  678. 

"It  is  well  established  law  that  municipal 
anthorities  can  exercise  no  powers  that  are  not 
in  express  terms,  or  by  fair  and  reasonable  in- 
tendment conferred  upon  them.  In  the  case  of 
St.  Mary's  Industrial  School  for  Boys  vs.  Brown 
etaL,  45  Md.,  332,  this  court  adopts  the  language 
of  the  Supreme  Court  of  the  United  States  in 
Minturh  vs.  Larue,  23  Howard,  435,  that :  **Any 
ambiguity  or  doubt  arising  out  of  the  terms 
nsed  by  the  legislature  must  be  resolved  in 
fovor  of  the  public.  It  must  be  by  express 
grant  or  by  fair  and  reasonable  intendment, 
that  a  municipal  corporation  can  get  authority 
over  the  rights  and  property  of  the  citizens ; 
else,  'the  trades  and  business  of  the  people 
would  be  at  the  mercy  and  be  dependent  upon 
the  caprice  of  those  who  might  exercise  munici- 
pal power,  instead  of  being  regulated  by  the 
general  law  of  the  land.'  And  it  is  '  the  plain 
duty  of  the  courts  to  see  that  the  corporate 
authoritiee  do  not  transcend  the  authority  dele- 
gated to  them.' "  So  say  the  Court  of  Appeals 
in  State  vs.  Bowe,  72  Md.,  549,  550,  and  bearing 
these  principles  in  mind,  the  only  question  for 
the  court's  consideration  seems  to  me  whether 
the  grant  of  power  "  to  lease  the  stalls  and 
stands  in  any  market  in  any  manner,  and  for 
any  term  they  may  think  proper,"  can  fairly 
and  reasonably  be  considered,  having  regard  to 
the  terms  employed  and  resolving  any  doubt  or 
ambiquity  in  favor  of  the  public,  as  conferring 
npon  the  Mayor  and  City  Council  authority  to 
fix  by  ordinance  an  annual  charge  to  be  paid  in 
advance  by  all  persons  of  a  certain  class  who 
wish  to  make  use  of  a  certain  open  space,  set 
apart  as  a  "wholesale  market,"  without  such 
persons  acquiring  any  title  in  or  right  of  pos- 
session to  any  particular  stall  or  stand  or  loca- 
tion or  defined  portion  of  such  space.  The  un- 
disputed proof  in  this  case  is  that  the  wholesale 
market  contains  no  physical  structures  what- 
ever in  the  nature  of  stalls  or  stands,  nor  any 


marks  or  boundaries  by  which  particular  iooali- 
ties  are  defined  as  stands.  The  ordinance  itself 
does  not  define  the  portion  of  space  which  shall 
be  regarded  as  "a  stand,"  and  to  the  use  of 
which  certificate  holders  shall  be  entitled. 
Whether  each  such  holder,  be  he  producer  or 
broker,  shall  have  the  right  to  occupy  sufficient 
space  for  one  wagon  or  one  hundred  is  not 
determined.  The  clerk  of  the  market  has  the 
right  to  control  the  location  of  carts  and  wagons, 
but  this  is  necessarily  the  location  they  are  to 
occupy  tvithin  the  apace.  He  has  no  power  to 
cause  those  who  have  occupied  to  leave  the 
wholesale  market  in  order  to  make  room  for 
others,  nor  to  exclude  any  wishing  to  bring  in 
their  carts  or  wagons  ftom  doing  so.  The  num- 
ber of  those  entitled  to  "a  stand  in,  or  the  priv- 
ilege of  using,  the  wholesale  market,"  may  be 
increased  at  any  time  at  the  will  of  the  city  and 
the  increase  may  be  so  great  as  to  diminish 
largely,  or  even  practically  to  destroy  the  value 
of  the  right.  It  is  in  proof  that  there  are  oc- 
casions now  when  the  space  is  so  crowded  as 
not  to  afford  room  for  all  who  at  the  time  desire 
to  use  it 

It  seems  plain  to  me  that  under  the  i>ower  to 
create  tenancies  as  to  particular  stalls,  stands  or 
localities  in  the  markets  the  attempt  has  been 
made  to  create  a  general  easement  or  right  of 
use  as  to  this  wholesale  market,  to  be  enjoyed 
by  all  who  pay  the  required  annual  charge. 

The  distinction  between  a  tenancy  and  an 
easement  is  so  well  recognized  that  I  am  clearly 
of  opinion  that  this  ordinance  cannot  be  re- 
garded as  being  within  the  power  given  to  the 
Mayor  and  City  Council  by  the  legislature,  and 
must  therefore  be  treated  as  invalid. 

It  has  been  suggested  that  the  defendant^  if 
not  liable  for  use  and  occupation,  is  liable  as  a 
trespasser  upon  the  city's  private  property,  and 
that  the  court  should  assess  the  damages  at  |60 ; 
but,  the  case  having  been  brought  as  in  contraet, 
and  announced  at  the  trial,  to  test  the  validity 
of  the  ordinance,  and  the  ^t^ourt  having  deter- 
mined that  question  against  the  city,  it  does 
not  commend  itself  to  my  Judgment  to  allow 
the  cause  of  action  to  be  amended  under  these 
circumstances,  sg  as  to  hold  the  defendant  liable 
in  tort 

The  verdict  will  be  for  the  defendant  and  the 
judgment  below  affirmed. 

•  ^•»  * 

We  shall  be  very  glad  indeed  to  see  Lord 
HerschcU  back  on  the  woolsack.  He  is  a  man 
for  whom  every  lawyer  has  an  unbounded  re- 
spect and  admiration.  We  venture  to  propheey 
that  under  the  new  Chancellor  no  more  will  be 
heard  of  the  recent  complaints  of  Jobbery  and 
nepotism.— London  Law  TiTnes. 
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Supreme  Court  of  New  York. 
Genbal  Them— First  Dbpabtmbnt. 

BERNARD  BEER,  Plaintifp, 

V. 

LIONEL  SIMPSON,  Dbpbndant. 

Statute  of  LnnTATioNS.— Action  on  Fob- 
EiQN  Judgment. 


The  plea  of  the  Statute  of  Limitations  to  an  action  apon 
a  foreign  judgment  froes  to  the  remedy  ohly,  and  the 
lex  fori  preyailB.  This  is  the  settled  rule  in  this  State, 
except  in  so  far  as  it  has  been  changed  with  regard  to 
actions  against  non  residents  by  section  890  of  the  Code 
of  Civil  Procedure. 

Decided  June,  1892. 

Hon.  Ohablbb  H.  Van  Brunt,  P.  J.,   Morgan  J.  G'Bribn 

and  Edward  Pattbrson,  JJ.^  sitting. 

Decision  upon  an  agreed  statement  of  facts. 
Mr.  Justice  Pattebson  delivered  the  opinion 
of  the  Court: 

The  question  arising  on  this  record  is  pre- 
sented for  determination  on  an  agreed  state- 
ment, submitted  under  section  1279  of  the  Oode 
of  Civil  Procedure.  It  appears  that  on  the  22d 
day  of  December,  1883,  one  Pohalski  recovered 
a  Jddgment  against  the  defendant  in  the  Dis- 
trict Court  of  Colorado  for  the  county  of 
Arapahoe,  that  being  a  court  of  record,  for  the 
sum  of  $1,761.20,  on  which  judgment  execution 
^Tas  issued  within  one  year  from  the  entry 
thereof,  which  execution  ^was  returned  unsat- 
isfied. The  judgment  was  subsequently  as- 
signed to  the  plaintiff.  The  defendant  is  now, 
and  for  upwards  of  seven  years  last*  past,  has 
been  s  resident  and  citizen  of  the  State  of  New 
York,  but  when  he  became  such,  or  whether  he 
was  such  at  the  date  of  the  entry  of  the  judg- 
ment is  not  stated,  nor  does  it  appear  that  the 
I>laintifr  is  a  resident  of  this  State. 

The  question  submitted  for  decision  is:  Does 
the  Statute  of  Limitations  of  the  State  of  Col- 
orado plrevent  a  recovery  in  an  action  on  the 
judgment  in  this  State? 

By  statutes  of  Colorado,  enacted  in  the  year 
1891,  it  is  provided  concerning  the  limitation  of 
time  within  which  actions  may  be  brought  in 
the  courts  of  that  State  as  follows:  **  Section 
2900.  The  following  actions  shall  be  com- 
menced within  six  years  next  after  the  cause 
of  action  shall  accrue  and  not  afterwards: 
First.  All  actions  of  debt  founded  upon  any 
contract  or  liability  in  action.  Second.  All 
actions  of  debt  founded  upon  judgments  ren- 
dered in  any  court  not  being  a  court  of  record. 
Third.  All  actions  for  arrears  of  rent.  Fourth. 
All  actions  of  assumpsit  or  on  the  case  founded 
on  any  contract  or  liability  express  or  implied. 


Fifth.    All  actions  for  waste  and  trespass  upon 
land.    Sixth.    All  actions  of  replevin  and  all 
other  actions  for  taking,  detaining  or  injuring 
goods  and  chattels.    Seventh.    All  actions  on 
the  case  except  for  slanderous  words  and  for 
libels."    It  is  further  provided  by  section  2529 
of  the  said  statutes,  in  substance,  that  all  the 
goods,  chattels  and  real  estate  of  any  person 
against  whom  a  judgment  shall  be  obtained  in 
any  court  of  record,  either  at  law  or  in  equity, 
for  any  debt,  damage  or  costs,  nhall  be  liable  to 
be  sold  on  execution,  and  the  judgment  shall 
be  a  lien  on  real  estate  for  seven  years  from  the 
last  day  of  the  term  of  the  court  in  which  the 
judgment  is  rendered;  provided,  however,  that 
execution  be  issued  within  a  year  after   the 
entry  of  the  judgment  "and   after  the   said 
seven  years  the  same  shall  cease  to  be  a  lien  on 
any  real  estate  as  against  bona  fide  purchasers 
or  subsequent  incumbrances  by  mortgage,  judg- 
ment or  otherwise."    There  is  printed  in  the 
record  a  provision  of  an  act  of  1883   which 
limits  the  duration  of  the  judgment  lien  to  six 
years,  but  that  was  changed  to  seven  years  by 
the  act  of  189L    It  ib  also  provided  by  the  laws 
of  the  State  of  Colora4o  that  a  judgment  re- 
covered in  a  civil  action  may  be  revived  by 
filing  a  petition  in  which  shall  be  alleged  the 
time  the  judgment  was  recovered,  that  it  re- 
mains unsatisfied  in  whole  or  in  part,  and  stat- 
ing the  amount  the  judgment  shohld  be  revived 
for  and  verifying  it  as  complaints  in  actions 
are  verified.    Upon  filing  such  a  petition  an 
order  to  show  cause  is  issued,  upon  the  return 
of  which  the  defendant  may  appear  and  answer 
as  in  an  action  "and  the  court  shall  try  and 
determine  any  issue  so  formed  the  same  as  any 
issues  m^e  by  pleadings  are  required  to  be 
tried  and   decided,   and    hear   any    evidence 
necessary  to  decide  the  matter."    It  is  fturther 
provided  that  if  the  court  decide  to  revive  the 
judgment  an  order  to  that  effect  shall  be  made 
and  attached  to  the  original  files  in  the  cause, 
entry  thereof  made  in  the  judgment  docket  and 
book,   "  and  if  the  petition  is  filed  before  the 
liens  created  by  the  original  judgment  have 
expired  and  the  transcript  of  the  entry  is  filed, 
etc.,  all  rights  under  such  judgment  shall  con- 
tinue,  and  execution  may  issue  on  such  revived 
judgment  the  same  as  on  the  original  judgment." 
It  is  set  forth  in  the  agreed  statement  that  no 
fhrther  or  other  laws  of  Colorado  have  been 
found  bearing  on  the  question  submitted,  and 
no  judicial  decisions  of  the  tribunals  of  that 
State  have  been  cited  or  referred  to. 

It  is  claimed  by  the  defendant  that,  under  the 
provisions  of  the  laws  of  Colorado  above  re- 
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ferred  to,  "the  Jndgmentis  dead,  barred  and 
not  enforoible,"  and  cannot  form  the  basis  of 
an  action  either  in  that  jorisdiction  or  this. 
That  an  action,  as  distingoished  from  the  pro- 
ceeding for  revival  by  scire  facias^  woold  not 
lie  npon  it  in  Oolorado  is  plain,  and  results 
from  the  first  clause  of  section  2900  above 
quoted.  Although  Judgments  of  courts  of 
record  are  not  mentioned  in  terms,  yet  actions 
of  debt  are  barred  in  six  years.  In  these  stat- 
utes the  several  kinds  of  actions  coming  within 
their  operation  are  referred  to  by  their  common 
law  designation,  and  under  common  law  plead- 
ing debt  was  the  appropriate  form  of  action 
on  a  Judgment,  Andrews  v.  Montgomery,  19 
Johns.,  165,  citing  1  Ohitty,  94,  etc.,  the  cause 
of  action  being  one  arising  on  a  record.  The 
effect  of  the  six  years'  bar  is  not,  however,  that 
contended  for  by  the  defendant  Although  an 
action  cannot  be  maintained  on  the  Judgment 
after  six  years,  yet  the  lien  by  express  provision 
continues  one  year  longer  and  the  Judgment 
may  be  revived,  not  necessarily  within  six  or 
seven  years,  but  if  within  the  longer  period 
certain  rights  are  preserved  to  the  Judgment 
creditor.  It  is  not  true,  therefore,  that  at  the 
end  of  six  years  the  Judgment  is  a  nulity,  and 
all  rights  under  it  termiqated;  but  the  duration 
of  the  Jien  is  not  important  in  this  case,  as  the 
legislation  extending  the  term  from  six  to  ten 
years  was  after  the  expiration  of  the  lien  of 
this  Judgment 

But  it  is  urged  by  the  defendant  that  what- 
ever pleas  would  be  good  to  an  action  on  the 
Judgment  if  brought  in  Oolorado  would  be 
equally  available  to  defeat  an  action  on  it 
brought  here;  but  as  was  held  in  McElmoyle  v. 
Cohen,  13  Peters,  312,  the  plea  of  the  Statute  of 
Limitations  to  an  action  founded  upon  a  Judg- 
ment of  another  State  goes  to  the  remedy  only 
and  the  lex  fori  prevails,  and  such  is  the  settled 
law  of  this  State.  In  Miller  v.  Benham,  68  N. 
Y.,  83,  suit  was  brought  on  a  Oalifomia  Judg- 
ment The  five  years  bar  of  the  Statute  of 
limitations  of  that  State  was  set  up  as  a  de- 
fense. The  court  said:  "  It  is  well  settled  in 
this  State  that  a  plea  of  the  Statute  of  Limitar 
tions  of  the  State  or  country  where  the  contract 
is  made  is  no  bar  to  a  suit  brought  in  a  foreign 
tribunal  and  the  lex  fori  governs  all  questions 
under  that  Statute.  Lincoln  v.  Battelle,  6  Wend. , 
476;  Ruggles  v.  Keeler,  3  Johns.,  283;  Power  v. 
Hathaway,  43  Barb.,  214;  Finlandson  v.  Lach- 
enmeyer,  37  How.,  145.  As  is  said  in  Scudder 
V.  Union  Nat  Bank,  1  Otto,  406:  «*  Matters 
respecting  the  remedy,  such  as  bringing  suits, 
admissibility  of  evidence.  Statutes  of  Limita. 


tion  depend  upon  the  law  of  the  place  where 
the  suit  is  brought"  It  is  true  that  in  these 
New  York  cases  the  actions  were  brought 
against  non-residents,  and  that  so  ftir  as  con- 
cerns that  class  of  defendants,  the  rule  is  now 
changed  by  positive  legislation.  By  section 
390,  Oode  Oiv.  Pro.,  it  is  provided  that  where 
a  cause  of  action  not  involving  title  to  or  pos- 
session of  realty  within  this  State  accrues 
against  a  person  then  not  a  resident,  an  action 
thereon  cannot  be  maintained  against  him  or 
his  personal  representatives  after  the  expiration 
of  the  time  limited  by  the  laws  of  his  residence, 
except  by  a  resident  of  the  State,  and  in  a  case 
where  the  cause  of  action  originally  accrued  in 
ftivor  of  a  resident,  or  where  before  the  timi9  so 
limited  the  person  in  whose  fovor  the  cause  of 
action  accrued  was  or  became  a  resident  or  as- 
signed the  cause  of  action  to  a  resident  who 
continuously  thereafter  owned  the  same. 

This  provision  of  the  code  does  not  alter  the 
general  rule.  It  merely  relates  to  actions 
against  non-residents  upon  claims  barred  by 
the  law  of  the  States  in  which  they  reside  ^d 
has  no  application  here.  It  does  not  appear  in 
the  agreed  statement  that  the  conditions  as  to 
residence  of  either  of  the  pities  or  of  the  plain- 
tifb'  assignor  are  or  were  such  as  to  bring  the 
case  within  section  390  of  the  Oode  of  Oivil 
Procedure,  and  we  are  not  at  liberty  to  draw 
any  inferences  of  flict  whatever.  Fearing,  &&, 
V.  Irwin,  66  N.  Y.,  486. 

The  plaintiff  is  entitled  to  Judgment  for 
$1,761.20  and  interest  from  December  22,  1883, 
and  costs  to  be  taxed. 

Van  Brunt,  P.  J.,  and  O'Brien,  J.,  concur. 

An  officer  who  was  going  on  leave  left  his 
horse  and  dog-cart  in  charge  of  a  friend.  This 
friend,  one  dark  night,  met  a  marriage  proces- 
sion in  the  street  with  music  and  fireworks. 
The  horse  took  fright  and  the  dog-cart  was 
upset  and  smashed.  The  gentleman  who  met 
with  this  accident  filed  a  suit  against  the  bride's 
father  and  got  damages  for  the  destruction  of 
the  dog-cart.  The  defense  took  the  point  that 
he  was  not  the  owner,  but  the  district  munsif 
and  the  district  Judge  held  that  his  possession 
was  sufficient  to  entitle  him  to  sue.  Almost 
precisely  the  same  case  has  occurred  in  Eng- 
land, but  there  the  horse  took  fright  at  a  tram- 
car.  Olaridge  v.  South  Staffordshire  Tramway 
Oompany  (1892),  1  Q.  B.,  422.  The  decision  was 
the  other  way.  It  was  held  that  the  temporary 
possessor  cannot  sue  unless  for  any  loss  sus- 
tained by  himself.  Thus  in  the  Indian  case  the 
measure  of  damages  ought  to  have  been  his 
loss  of  the  use  or  the  cart  until  the  owner  re- 
turned from  leave.— Indian  Jurist 
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Circuit  Court  of  Appeals,  Fifth  Circuit. 

GRANT  ET  AL.  v.  BAST  &  WEST 
BR.  CO.  ET  AL. 

Appbalablb  Dbcebs— DlBmkna  of  Aiudliary  BUI— Betain- 
inc  Cause  for  MMier's  Beport.— An  original  bill  was 
filed  for  the  purpose  of  foreclosing  a  railroad  mortgage. 
An  anziliaiy  and  dependent  bill  was  then  filed  against 
complainant  in  the  original  biU,  the  railroad,  and 
others,  charging  that  certain  bonds  secured  by  mortgage 
were  invalid,  and  not  entitled  to  benefit  under  the 
mortgage.  Held,  that  a  decree  dismissing  the  auxiliary 
bUl,  but  retaining  the  cause,  and  referring  it  to  a  master 
to  ascertain  the  priority  and  validity  of  liens  on  the 
mortgaged  subject,  and  marshal  oonfiicting  claims  to 
the  bonds  in  question,  was  final  as  to  the  auxiliary 
complainants,  and  one  firom  which  they  might  appeal. 
Dedded  May  80,  1892. 

Appbal  from  the  Oironit  Ooort  of  the  United 
States  for  the  Sonthern  Division  of  the  North- 
ern District  of  Alabama. 

Suit  by  Qrant  Bros,  against  the  East  &  West 
Railroad  Company  of  Alabama  and  others. 
From  a  decree  for  defendants,  plaintiffii  appeal. 
On  motion  to  dismiss  the  appeaL    Denied. 

Mr.  Justice  MoCk>BHiOK  delivered  the  opinion 
of  theOonrt: 

The  American  Loan  &  Trust  Company  of 
New  York,  in  June,  1888,  filed  its  bUl  to  fore- 
close the  consolidated  first  mortgage  of  the  East 
A  West  Railroad  Company  of  Alabama  for  the 
equal  benefit  of  the  holders  of  the  bonds  se- 
cured by  said  mortgage.  To  this  bill  the  rail- 
read  company  and  James  W.  Schley  and  Joel 
Brown  were  made  defendants.  On  the  26th  of 
July,  1888,  Grant  Bros,  had  leave  to  file  an  anx- 
iUary  and  dependent  bill  against  the  com- 
plainant in  the  original  bill  and  the  railroad  and 
William  C.  Browning,  Edward  P.  Browning, 
Eugene  Kelly,  John  Byrne,  John  Hull  Brown- 
ing,  and  Amos  G.  West  This  auxiliary  bill  was 
presented  in  behalf  of  complainants  therein, 
and  all  other  bondholders  similarly  situated, 
and  charged  that  complainants  and  others  were 
the  innocent  purchasers  for  value  before  ma- 
turity, and  without  notice  of  any  defect  in  said 
bonds,  of  a  considerable  number  thereof;  and 
that  960  bonds,  in  which  the  defendants  named 
in  their  bill  claimed  some  interest  or  ownership, 
were  invalid  and  illegal,  and  not  entitled  to 
benefit  under  said  first  consolidated  mortgage. 
The  defendants  to  the  auxiliary  bill  answered 
individually,  and  the  whole  suit  proceeded  in 
the  usual  manner,  and  came  on  to  be  heard  on 
the  22d  of  October,  1891,  "upon  all  of  the  pro- 
ceedings and  pleadings,  including  the  original 
bill  of  foreclosure,  and  the  auxiliary  and  de- 
pendent bill  of  Grant  Brothers,  and  the  inter- 


vention of  James  W.  Schley,  and  the  several 
answers  thereto,  and  upon  the  proofii  taken  in 
said  several  causes,  and  was  argued  by  counseL" 
And  on  the  13th  of  January,  1892,  the  decree  of 
the  Circuit  Court  thereon  was  filed  therein, 
which,  after  the  usual  findings,  covering  every 
material  issue  made  by  the  parties,  concluded 
in  these  words : 

**It  is  now  ordered,  adjudged,  and  decreed 
that  the  auxiliary  and  dependent  bill  of  James 
and  Frederick  Grant  be,  and  the  same  is  hereby, 
dieonissed  with  costs;  that  the  intervention  of 
James  W.  Schley  be,  and  the  same  is,  main- 
tained, so  for  as  to  recognise  the  validity  of  the 
Judgment  obtained  by  him  in  the  Circuit  Court 
of  Cherokee  County,  in  the  State  of  Alabama,  as 
a  valid  and  binding  Judgment,  with  a  lien  upon 
the  property  of  the  said  railroad  company,  but 
subject  and  inferior  to  the  lien  given  by  the  first 
consolidated  mortgage  of  the  East  &  West  Rail- 
road Company  of  Alabama,  herein  declared 
foreclosed ;   and  as  to  all  other  matters  said 
claims  and  interventions  of  James  W.  Schley 
be,  and  the  same  are  hereby  dismissed.    And  it 
is  now  farther  ordered,  acUadged,  and  decreed 
that  this  cause  be  referred  to  the  special  master 
pro  hoc  viecy  F.  S.  Ferguson,  to  ascertain  and 
schedule  the  mortgaged  premises  now  in  the 
hands  of  the  receiver,  under  the  orders  of  this 
court,  and  to  report  and  determine  with  all  con- 
venient speed  the  validity  and  the  amount  of 
the  liens  on  the  mortgaged  premises,  and  their 
relative  priority,  but  in  marshalling  all  con- 
flicting claims  to  said  bonds  the  said  special 
master  shall  proceed  according  to  this  decree 
and  in  conformity  therewith.    And  let  it  like- 
wise be  referred  to  the  said  master  to  take  an 
account  of  what  is  due  to  the  complainant,  or 
to  those  for  whom  complainant  claims,  for  prin- 
cipal and  interest  on  the  said  mortgage  and 
bonds  so  found  outstanding,  and  entitled  to  the 
benefits  of  the  lien  of  the  said  mortgage,  and 
for  complainant's  disbursements  and  allowances 
to  counsel  for  the  mortgage,  ai^d  costs  to  be 
taxed.    And  said  master  shall,  in  ftirtherance  of 
this  end,  cause  advertisements  to  be  published 
in  two  newspapers,  published,  one  in  Alabama 
and  the  other  in  G^rgia,  which  he  may  think 
most  fit,  to  the  effect  that  such  lien  claimants  as 
have  hitherto  failed  to  do  so  shall  come  in  and 
file  their  interventions  within  thirty  days  there- 
after, or,  in  defi&ult  thereof,  ihey  will  be  ex- 
cluded from  the  benefits  of  any  decree  in  this 
suit,  and  from  participation  in  the  proceeds  of 
any  sale.    And  upon  the  coming  in  and  confirm- 
ation of  said  report,  let  a  decree  nisi  be  entered 
that  the  defendant^  the  East  &  West  Railroad 
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Gompany  of  Alabama,  have  thirty  days  there- 
after in  which  to  pay  into  the  registry  of  the 
court,  to  the  credit  of  the  cause,  the  amount  so 
found  due  for  principal  and  interest  on  the  said 
mortgage ;  but,  in  default  of  such  defendant's 
paying  what  shall  so  be  found  to  be  due  by  the 
said  railroad  company  for  principal,  interest, 
and  costs  by  the  expiration  of  the  time  afore- 
said, then  the  said  defendant  the  East  &  West 
Railroad  Company  of  Alabama,  and  the  other  de- 
fendants and  interveners  claiming  through  and 
under  said  railroad  company,  shall  from  thence 
forth  stand  absolutely  debarred  and  foreclosed 
from  all  equity  or  redemption  of,  in,  and  to  the, 
said  mortgaged  premises,  and  every  part  and 
parcel  thereof.  And  upon  the  confirmation  of 
the  said  report  aforesaid,  any  party,  intervener, 
or  interlocutor  shall  have  leave  to  apply  for 
final  deree  herein,  and  for  a  sale  of  the  mort- 
gaged premises  found  to  be  embraced  in  said 
mortgage,  in  the  event  that  the  said  railroad 
company  shall  continue  to  make  default  in  the 
payment  of  the  principal  and  interest,  etc., 
found  due  on  the  mortgaged  premises  as  afore- 
said." 

From  this  decree  Grant  Bros  prayed  an  ap- 
peal to  this  court,  which  was  allowed  by  the 
Circuit  Court,  and  was  perfected,  and  in  due 
time  the  record  was  filed  in  this  court.  1?he 
appellees  now  move  to  dismiss  this  appeal,  *^on 
the  ground  and  for  the  reason  that  the  said  de- 
cree is  not  final,  and  because  the  same  is  not 
appealable"  to  this  court.  Appellees'  counsel 
contend  that  the  cause  cannot  be  divided  so  as 
to  bring  up  successively  different  parts  of  it, 
(citing  The  Palmyra,  10  Wheat,  502),  and  that 
appellants  will  not  be  injured  by  denying  them 
an  appeal  in  this  stage  of  the  proceedings.  The 
decisive  nature  of  the  order  is  admitted  freely, 
as  is  also  the  right  of  appellants  ultimately  to 
have  it  reviewed  here  upon  appeal;  but  counsel 
urge  that  the  appeal  has  been  prematurely 
taken,  and  that,  when  the  master's  report  comes 
in  and  is  finally  acted  upon  by  the  court,  upon 
appeal  from  that  decree  every  matter  in  dispute 
will  be  open  to  the  parties  in  this  court,  and 
may  all  be  heard  and  decided  at  the  same  time; 
citing  Perkins  v.  Foumiquet  6  How.,  206; 
Iron  Co.  V.  Martin,  132  U.  S.  91,  10  Sup. 
Ct.  Rep.,  32.  They  contend  that  the  only 
known  qualification  of  this  rule  is  that,  when 
the  decree  decides  the  right  to  proi)erty  in  con- 
test, and  directs  it  to  be  delivered  up  by  one 
party  to  his  adversary,  or  directs  it  to  be  sold, 
or  directs  one  party  to  pay  a  certain  sum  of 
money  to  his  adversary,  and  the  adversary  is 
entitled  to  have  such  decree  carried  immediately 


into  execution,  the  decree  must  be  regarded  as 
a  final  one  to  that  extent,  and  authorizes  an  ap- 
peal to  this  court,  although  so  much  of  the  bill 
is  retained  in  the  Circuit  Court  aa  is  necessary 
for  the  purpose  of  adjusting  by  a  farther  decree 
the  accounts  between  the  parties  pursuant  to 
the  decree  passed.  In  all  the  cases  cited  by 
counsel  in  support  of  this  motion,  and  in  all  the 
cases  cited  and  reviewed  by  Mr.  Justice  Blatch- 
ford  in  delivering  the  opinion  of  the  Court  in 
Iron  Co.  V.  Martin  in  support  of  their  decision 
in  that  case,  the  decrees,  though  decisive  of  the 
main  issues  between  the  parties  thereto,  still 
left  for  further  settlement  before  the  master 
other  and  dependent  issues  between  the  same 
parties.  In  this  case  before  us  the  decree  ap- 
pealed from  dismissed  the  complainants  in  the 
auxiliary  bill  entirely  from  the  case,  and  also 
dismissed  a  number  of  defendants  to  that  biU 
entirely  from  the  case.  The  matters  retained 
for  such  action  of  the  master  as  would  require 
confirmation  before  a  decree  of  sale  was  to  issue 
were  matters  between  the  parties  to  the  orig^inal 
bill,  in  which  the  complainants  had  in  the  aux- 
iliary bill  and  the  defendants  not  parties  to  the 
original  bill  had  no  interest  as  parties,  whatever 
might  be  their  relation  to  the  bonds  and  stock 
of  the  defendant  railroad.  In  Hill  v.  Railroad 
Co.,  140  U.  S.  52, 11  Sup.  Ct.  Rep.,  690,  complain- 
ant sought  to  compel  a  transfer  to  him  of  cer- 
tain shares  of  the  capital  stock  of  the  defendant 
company,  and  for  other  relief  against  numerous 
defendants,  who  were  alleged  to  be  interested, 
more  or  less,  in  the  several  contracts  and  trans- 
actions out  of  which  the  claim  of  the  complain- 
ant arose.  The  cause  came  to  decree  8th 
June,  1886,  and  relief  to  complainant  "upon  all 
matters  and  things  in  controversy"  thereon 
was  denied,  except  as  to  one  matter,  as  to  which 
it  was  retained  against  the  railroad  company 
and  its  directors,  the  only  parties  defendant  in- 
terested in  that  matter.  From  this  decree  the 
complainant  prayed  an  appeal,  which  was  al- 
lowed by  the  Circuit  Court,  but  was  not  per- 
fected in  due  time,  and  was  dismissed  for  failure 
to  file  transcript  in  the  Supreme  Court  at  the 
next  term  after  t^ie  appeal  was  taken.  As  to 
the  matter  retained,  the  case  proceeded  in  the 
Circuit  Court,  and  came  on  to  be  Airther  heard, 
and  to  a  further  decree  in  January,  1887,  from 
which  decree  complainant  prayed  an  appeal, 
which  was  allowed  and  perfected.  On  this  ap- 
peal all  the  errors  alleged  related  to  the  decree 
made  in  June,  1885;  none  were  assigned  as  to 
the  decree  of  July,  1887;  and  the  question, 
therefore,  was  whether  on  this  appeal  any  of 
the  matters  which  were  determined  by  the  de- 
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cree  of  Jane,  1886,  remained  open  for  consider- 
ation. On  this  question  the  Supreme  Court 
announce: 

"We  are  of  the  opinion  that  the  decree  of 
June  8,  1885,  was  a  final  decree,  within  the 
meaning  of  that  term  in  the  law  respecting  the 
appellate  jurisdiction  of  this  court,  as  to  all  mat- 
ters determined  by  it,  and  that  they  are  closed 
against  any  ftirther  consideration.  It  disposed 
of  every  matter  of  contention  between  the 
parties,  except  as  to  the  amount  of  one  item, 
and  referred  ijie  case  to  a  master  to  ascertain 
that.  ♦  *  *  The  fact  that  that  it  was  not 
disposed  of  did  not  change  the  finality  of  the 
decree  as  to  the  defendants  against  whom  the 
bill  was  dismissed.  *  *  *  They  were  no 
longer  parties  to  the  suit  for  any  purpose.  The 
appeal  from  the  subsequent  decree  did  not  re- 
instate them.  All  the  merits  of  the  controversy 
pending  between  them  and  the  complainant 
were  disposed  of,  and  could  not  be  again  re- 
opened, except  on  appeal  from  that  decree" 
(of  June  8,  1886.) 

Any  further  review  of  the  authorities  cited 
and  relied  on  to  defeat  this  motion  to  dismiss 
the  appeal  in  this  case  is  unnecessary,  as  we  are 
of  opinion  that  the  case  last  cited  settles  the 
question  here  made  before  us,  and  that  the  mo- 
tion should  he  derUed,  and  it  is  so  ordered, 

Pardee,  Circuit  Judge,  having  sat  in  the 
Circuit  Court  rendering  the  decision  appealed 
from,  took  no  part  in  the  hearing  or  disposition 
of  this  motion. 


Testators  not  unfrequently  wish  their  ex- 
ecutors or  legatees  to  do  something  with  their 
property  which  they  do  not  express  in  their 
will.  The  result  is  that,  by  means  of  memo- 
randa or  parol  requests,  they  endeavor  to  con- 
fer equitable  benefits  on  people,  and  doubts 
easily  arise  as  to  whether  the  memoranda  are  tes- 
tamentary and  consequently  should  be  proved 
with  the  will  and  whether  the  bequests  are  en- 
forceable trusts.  In  the  goods  of  Lockwood,  66 
L.  T.  Rep.  N.  S.,  124,  there  was  known  to  be 
some  memorandum  in  existence,  which  might 
be  testamentary,  and  of  which  the  testator's 
solicitors  had  cognizance;  so  Mr.  Justice  Jeune 
permitted  the  executors  to  interrogate  the 
solicitors  on  the  subject  under  Section  26  of  the 
Probate  Act,  1867.  if  a  testator  wishes  certain 
things  to  be  done  sub  rosa,  he  should  leave  a 
letter  addressed  to  the  person  to  do  them,  not 
executed  as  a  will,  and  not  communicated  to 
the  person  in  his  (the  testator's)  lifetime,  and  it 
is  well  to  state  ex  abundahte  cautela,  that  the 
wish  expressed  is  only  a  recommendation,  and 
that  it  is  not  intended  to  create  an  enforceable 
trvLBt.— London  Law  Times,  I 


NOTES. 

Negligence— Blasting  under  Conti^^t  with 
the  United  States.— Where  defendant  read  in 
evidence  without  objection  a  contract  purport- 
ing to  have  been  made  by  him  with  one  of  the 
corps  of  engineers  of  the  United  States  army, 
'in  behalf  of  the  United  States  of  America"  and 
approved  by  the  Chief  of  Engineers,  U.  S.  A., 
authorizing  him  to  do  certain  bias  tins',  whereby 
were  occasioned  the  injuries  for  which  damages 
were  sought,  and  refrained  from  offerinfi^  other 
evidence  to  prove  his  authority  ftt)m  the  United 
States,  because  the  Court,  without  objection  on 
plaintiflTs  part,  stated  that  the  authority  was 
not  denied,  and  that  it  could  not  be  questioned, 
because  the  contract  had  been  proved,  plaintiff 
could  not  subsequently  insist  that  the  authority 
was  not  shown.— Benner  v.  Atlantic  Dredging 
Co.,  N.  Y.,  31  N.  E.  Rep.,  328. 


Nbgligenoe— Pleading.— A  complaint  for 
personal  injuries  received  at  a  railroaa  crossing, 
which  shows  that  i)laintiff  was  an  infant  driving 
a  two-horse  team,  is  not  subject  to  demurrer,  as 
showing  contributory  negligence,  where  the  we 
of  plaintiff  is  not  given.  Louisville,  E.  &  St.  L. 
R.  Co.  V.  Pritchard,  Ind.,  31  N.  E.  Rep.,  368. 


THE   COURTS. 


IN  EQUITY —New  Suite. 

14164.  Charles  Bowen  v.  Dora  A.  Bowen.  For 
divorce.    Com.  sols.,  Ralston  &  Siddons. 

•  September  9. 

14165.  Elsie  Maria  Parker  v.  Samuel  H.  Parker. 
For  divorce.    Com.  sols.,  French  &  Okie. 

14166.  The  Am.  Dolph  Co.  v.  Arthur  Simmons 
et  al.  To  annul  two  deeds  and  for  accounting 
Sub-lot  6,  Square  161.    Com.  sol.  S.  T.  Thomas. 

September  10. 

14167.  Elizabeth  Ready  v.  Daniel  J.  Ready 
et  al.    For  partition.  Com.  soL,  Jno.  A.  Clarke. 

14168.  John  C.  Heald  v.  T.  Owenberry  et  aL 
To  vest  title,  "Oxon  HiU."  Com.  sol.,  A.  S. 
Worthington. 

14169.  Catherine  V.  Reichley  v.  Frank  B. 
Reichley.  For  divorce.  Com.  sol.,  James  T. 
Hunter. 

14170.  C.  J.  Hillyer  et  al.  v.  Mary  A.  and  Jessie 
A.  Sunderland.  For  an  account  and  sale.  Com. 
sols.,  W.  L.  Hillyer  and  F.  L.  Siddons. 

September  13. 

14171.  Catherine  Jordan  v.  "CsMarius,"  alias 
"John"  Jordan.  For  divorce.  Com.  sols.,  Nauck 
&  Nauck. 

14172.  Mary  C.  Roche  et  al.  v.  E.  M.  Shea  et 
al.  For  partition  by  sale  part  of  lots  7,  square 
558;  2,  square  556;  100-103  and  sub-lot  26,  square 
515;  lot  1,  square  525.  Com.  soL,  J.  J.  Darling- 
ton. 

14173.  Emma  Earnshaw  v.  Wm.  E.  Eamshaw. 
For  divorce.    Com.  sol.,  S.  C.  Mills. 

14174.  Paul  O.  Jackson  v.  Mar^niret  Jackson. 
For  divorce.    Com.  sol.,  Paul  O.  Jackson. 
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Rule  of  Court. 

BVLB20.  «  •  •  •  Hereck/ler  oK  noMoes  toMoh  reUUe  to 
prooeeding»  in  the  Supreme  Churt  of  the  Dietriot  of  CbhimMa, 
the  pubHcaUon  of  which  is  required  hy  law  or  by  rulee  of 
Oawrt,  or  by  any  order  of  Court,  ehall  be  pubUehed  in  Thb 
Washington  Law  Rbpobtbb,  during  the  Hme  required  by 
taw,  in  oddiHon  to  any  other  papere  whioh  may  be  t^peoiaUy 
ordered  or  whioh  may  be  eetecied  by  the  pqrtie§. 


FIRSX  IPISKRXIOPI. 


INTNE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Spwdal  Term  for  Orphan's  Court  Business. 

Sept.  16th,  1892.    No.  4609.    Admn.  Doc  17. 

In  the  case  of  Charles  C.  QloTsr,  Executor  of  OILLET  F. 
WATSON,  deceased,  the  executor  aforesaid  has,  with  the 
approval  of  the  court,  appointed  Friday,  the  21st  day  of 
Ooiober.  A.  D.  1892.  at  11  o'clock  a.  m..  for  making  pay- 
ment and  distribution  under  the  court's  direction  and 
control:  when  and  where  all  creditors  and  persons 
entitled  to  distributive  shares  (or  legacies)  or  a  resioue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorised,  with  their  claims  airainst  the  estateproperly 
vouched;  otherwise  the  executor  will  take  the  benefit  or  the 
law  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  pre- 
vious to  the  said  day. 

Tests  1a.  P  IV  uTQTTnri 

Register  of  "mils  for  the  District  of  Columl>ia. 
88    Arthur  T.  Brioe,  Proctor. 


This  Is  to  Gire  Notiee 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained flrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  adminiSuration  c.  t.  a.  on  the  personal  estate  of  WIL- 
LIAM S.  GRAHAM,  late  of  the  District  of  Columbia.  de- 


All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  September, 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  Mda  estate. 

Given  under  my  hand  tWt  6th-day  of  September,  1892. 
88  LOUISA  GRAHAM. 

(3eo.  F.  Graham,  Proctor,  1819  F  St.  n.  w. 

No.iS042.    Admn.  Doc.18. 

This  Is  to  Giye  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained fh>m  the  Supreme  Court  of  the  District  of  Columbia^ 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of  BASIL 
BBALL,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  September 
next;  they  may  otherwise  by  law  be  excluded  fh>m  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  September,  1882. 
88  GEORGE  JACOBS. 

Gordon  A  Gordon.  Proctors. 

No.  6106.    Admn.  Doc.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

This  16th  of  September.  1892. 

In  re  estate  of  LINA  R.  BINGHAM,  Ute  of  Washington, 
D.  C.    No.  6129.    Admn.  Doc.  18. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament,  and  for 
letters  testamentary  on  the  estate  of  said  Lina  R.  Bingham, 
deceased,  and  for  a  commission  to  take  testimony  of  non- 
resident subscribing  witnesses  to  the  said  will  and  .testa- 
ment by  Emma  M.  Oillett. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday,  Oct.  14th,  1892,  at  1  o'clock  p.  m.,  to  show 
cause,  if  any  exist,  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  once  in  each  of  three  successive  weeks  before 
said  day. 

88    By  the  Court.  W.  S.  COX,  Justice. 

A  true  copy.    TMte.    L.  P.  WRIGHT,  Reg.  of  Wills,  D.  C. 
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m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  BnsinesB, 

This  16th  of  September.  1882. 

In  re  Bstote  of  MART  COVER  PERRT,  late  of  the  Dislriot 
of  Columbia,  dec'd.    No.  6184.    Admn.  Doc  18. 

Application  having  been  made  for  letten  of  administca- 
tion  on  the  estate  of  said  Mary  Cover  Perry,  deceased,  hj 
Qeovge  C.  Brown. 

NoBce  is  hereby  given  to  all  concerned  to  appear  In  this 
court  on  Friday,  October  14th,  1892,  at  12  o'clock  a.  m.,  to 
show  cause  if  any  exist  against  the  granting  of  such  afjpli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court.  W.  S.  COX.  Justice. 

A  true  copy.    Teste :      L.  P.  Wright.  Beg.  of  Wills  D.  C. 
88   C.  M.  A  H.  S.  Matthews,  Proctors  for  applicant. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Buslneas. 

Sept.  16th,  1892.    No.  4654.    Admn.  Doc  17. 

In  the  case  of  Louise  F.  Hurley,  administratrix  of  Oaroline 
Knodel.  deceased,  the  administratrix  aforesaid  has,  with 
the  approval  of  the  court,  appointed  Friday,  the  14th  day 
of  October.  A.  D.  1892.  at  11  o'clock  a.  m..  for  making  pay- 
ment and  distribution  under  the  court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  daims  against  the  estate  proper^ 
vouched;  otherwise  the  administratrix  will  take  the  beneOt 
of  the  law  against  Uiem. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  £aw  Reporter  previous 
to  the  said  dav. 
*"^^r"    "*^  L.  p.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
88   Edwards  &  Barnard,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Cora  L.  Harrison    ) 

V.  Sin  Equity.    No.  14,049. 

Qoorgt  H.  Hirrlton.  1  ^     .   «  .„  ^^      ^ « 

On  motion  of  the  complainant  by  A.  B.  Webb  and  Samuel 
D.  Truitt,  her  soUcitors,  it  is  this  16th  day  of  SMitember,  A. 
D.  1882,  ordered  that  the  defendant,  George  H.  Harrison, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  davB  after  this  dav ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  defiudt. 

The  o^ect  of  tnis  suit  is  for  an  absolute  divorce  on  the 
grounds  of  desertion  and  cruelty. 

W.  S.  COX,  Justice. 

A  true  copy.   Test :  J.  R.  Toung,  Clerk. 

88  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  Sept.  16th,  1892.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Thomit  B.  Jackson  and  othera  )  

V.  I  In  Equity.    No.  14,078. 

Henry  0.  Gist.  3 

The  trustee,  William  A.  Easterday,  having  reported  the 
sale  for  six  thousand  (16,000)  dollars,  all  cash,  to  Michael  A. 
and  Patrick  Dugan.  of  the  east  thirty  foet  fronting  <m 
Bridge  street  of  lot  numbered  thirty-six.  in  Georgetown  and 
known  as  No.  8800  Bridge  or  M  street,  it  is  this  21st  day  of 
September,  A,  D.  1892,  ordered  that  the  said  sale  shall  stand 
finally  ratified  and  confirmed  on  Thursday,  October  90, 1892, 
unless  good  cause  to  the  contrary  be  shown  on  or  before 
that  day. 

Provided,  however,  this  order  be  published  once  a  week 
for  three  successive  weeks  prior  to  that  date  in  the  Wash- 


ington Law  Reporter. 
A  true  copy.    Test: 


W.  8.  COX,  Justice. 
J.  R.  Toung,  Clerk. 
By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

BtniamIn    Butterworth,   Admr.  c  t.    a.   of  the  estate   of 

Susan  Walker,  deceased,  vs.  E.  Otis  Kendall  et  al. 

No.  18,781.    Equity. 

The  trustee  in  this  cause  having  reported  that  he  has  sold 
the  real  estate  described  in  this  cause  at  the  price  of  6^ 
cents  per  square  foot,  it  is  this  19th  day  of  Sept.,  1892,  or- 
dered, that  said  sale  be  confirmed  unless  cause  to  the  con- 
trary be  shown  on  or  before  the  16th  dav  of  October.  1882. 

Provided,  that  a  copy  of  this  order  be  published  in  the 
Law  Reporter  once  a  week  for  three  weeks  before  said  day. 

By  the  Court.  W.  S.  COX,  Justice 

A  true  copy.    Test:  J.  R.  Toung,  Clerk. 

88  By  R.  J.  Meigs,  Jr.,  Asit.  Clerk. 
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Cegal  Notires. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  19Ui  (Uy  of  Sept..  1803. 
Grace  M.  Parker) 

▼.  VNo.  14181.    Bq.  Docket  84. 

Joha  B.  Parker,  j 

On  motion  of  the  plaintiif.  by  Mesru.  J.  P.  Earnest  and 
C.  O.  Tocker.  her  solicitors,  it  is  ordered  that  the  defendant, 
JOHN  B.  PABKBB,  cause  his  appearance  to  be  entered 
herein  on  or  before  the  first  role-day  ooonrring  forty  days 
after  thte  day :  otherwise  the  canse  will  be  proceeded  with 
as  in  case  of  defkolt. 

The  obijeot  of  this  soit  is  to  obtain  a  diyoroe  firom  the 
bonds  of  matrimony,  on  the  grounds  of  desertion. 

By  the  Coort.  W.  8.  COX,  Justice,  Ac. 

True  copy.   Test :  J.  R.  Tounic,  Clerk,  Ac* 

88  By  M.  A.  Clancy.  Asst.  Clerk. 

Tkis  is  to  Glre  Notioe 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained firom  the  Supreme  Court  of  the  District  of  ColumMa, 
holding  a  specdal  term  fDr  Orphans*  Court  business,  letters 
teetamenta^  on  the  personal  estate  of  SARAH  ROBINSON, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  cUtims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  yonchers  there- 
of, to  the  subscriber,  on  or  before  the  8rd  day  of  June 
next:  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Oiven  under  our  hands  this  18th  day  of  September,  1892. 
88  JOHN  B.  LITTLE, 

WM.  D.  HENRY. 

Wm.  D.  Henry,  Proctor.  407  R  St.,  n.  w. 

No.  6028.    Admn.  Doa  18. 


^B< 


;COBID    IMSBRXIOBI. 


TUs  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  fDr  Orphans*  Court  business,  letters 
testamentary  on  the  personal  estateof  CLARA  JOHNSON, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  haring  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  Youchers  there- 
of, to  the  subscriber,  on  or  befDre  the  10th  day  of  September 
next;  they  may  otherwise  by  law  be  excluded  nrom  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  September,  1882. 
CHARLES  H.  CRAGIN, 
87  821 4>^  St.,  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
WNsonE.  Brown,  Jr.      } 

vs.  (Equity  No.  14,188. 

Beorge  W.  Brown  et  al. } 

Upon  motion  of  the  complainant  by  his  counsel,  it  is  this 
9th  day  of  September,  A.  D.  1892,  ordered  that  the  defendant. 
William  H.  Tucker,  cause  his  appearance  to  be  entered 
herein  on  or  before  the  next  rule  day  first  occurring  forty 
days  after  this  day ,  otherwise  the  canse  will  be  proceeded 
with  as  in  case  of  defiftult. 

The  object  of  this  suit  ii  for  an  accounting,  and  for  the 
reconvmnce  of  certain  property  described  in  said  bill. 

It  is  further  ordered  that  the  above  notice  be  published 
in  the  Wushington  Law  Reporter  and  in  the  Evening  Star 
for  the  period  of  three  successive  weeks  before  said  rule 
day. 

W.  S.  COX,  Justice. 

A  true  copy.    Test :  J.  R.  Toung,  Clerk. 

87  By  W.  E.  WiuSuns,  ' 

Sued  September  9, 1892,  J.  R.  Young,  Clerks 
pscomS  A  Woodard,  Attorneys. 

TUs  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fh>m  the  Supreme  Court  of  the  Dis^ct  of  Colombia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
of  administration  on  the  personal  estate  of  GIACOMO 
ANBCHINI,  Ute  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  agminst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  lOth  day  of  September 
next:  they  may  otherwise  bylaw  be  excluded  fh>m  all  bene- 
fit of  the  said  estate. 

Given  under  niy  hand  this  10th  day  of  September,  1892. 
THE  WASHINGTON  LOAN  AND  TRUST  CO., 
87   John  B.  Lamer  Proctor.     By  Andrew  Parker,  Asst.  Sec. 

No.  6106,  Admn.  Doc.  18. 


Asst.  Clerk. 


Cegal  Notirt0. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
Holding  a  Special  Term  for  Orphans*  Court  Business. 

This  9th  day  of  September,  1892. 
In  re  cftate'of  MAGDALENA  UPPERT,  dec'd,  late  of 
Washington,  D.  C.    No.  6166.    Admn.  Doc  18. 
Application  havins  been  made  tor  the  probate  of  a  papers 


wriung  propounded  as  the  last  will  and  testament  and 

for  letters  testamentary  on  tt 

Lippert,  deceased,  by  Virances  liiller,  of  Washingldn,  D.  C. 


testamentary  on  the  estate  of  said  Biagdalena 


Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday  September  80th.  1892,  at  eleven  o^dock  a.  m., 
to  show  cause,  if  any  exist,  against  the  granting  of  such  ap- 
plication. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  once  a  week  In  each  of  three  successive 
weeks  before  said  day. 

IB^  the  Court.  W.  S.  COX,  Tustioe. 

A  true  copy.    Test:    L.P.WRIGHT,Reg.  ofWilJs,D.C. 
88   M.  A.  Mess,  Proctor  for  applicant. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Joseph  W.  Kalfi) 

vs.  V  Equity  No.  14.066. 

Olio  Kaln.     ) 

September  16, 1892. 

Upon  motion  of  complainant,  by  his  counsel,  S.  A.  Cox,  it 
it  is  this  day  ordered,  that  the  defendant  enter  her  appear- 
ance herein  on  or  before  the  next  rule  day  occurring  forty 
davs  after  this  day:  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  defliult. 

The  obiect  of  this  suit  is  to  obtain  a  divorce  a  vineulomol- 
rimonU  for  adultery. 

It  is  fhrther  ordered  that  the  above  notice  be  published  in 
the  Washington  Law  Reporter  and  the  Washington  Post 
for  the  period  of  three  successive  weeks  before  said  rule 
day. 
86  W.  S.  COX.  JusUoe. 

A  true  copy.   Test :  J.  R.  Toung,  Clerk, 

By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  September  16, 1892.  J.  R.  Toung,  Cferk.] 


XHIRD    IBISBRXIOBI. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
The  7Ui  day  of  September,  1892. 

WIIHtm  E.  Jonoo.  Plaintiir.       ) 

V.  y  No.  14182.  Eq.Doc84. 

Daniel  W.  Taulmann  etal..  Defendants.  I 

On  motion  of  the  plalntur,  by  Mr.  B.  H.  Thomas, 
hto  soUcitor.  it  is  ordered  that  the  deftodants,  DANIEL 
W.  TAULMANN  and  CECEUA  TAULMANN,  his  wife; 
GEORGE  R.  L.  TAULMANN  and  GRACIE  M.  MAHON, 
cause  Uieir  appearance  to  be  entered  herein  on  or  before 
the  first  rule^ay  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
defkulu 

The  object  of  this  suit  is  to  obtain  nartition  by  way  of  sale 
of  Taulmau  Tract  of  three  acres  of  land  known  as  part  of 
Toungsborough  in  the  District  of  Columbia,  and  to  confirm 
deeds  of  defendants  George  R.  L.  Taulman  and  Gracie  M. 
Mahon  to  plaintiff. 

By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test:  J.  R.  Toung,  Clerk,  Ac. 

80  By  M.  A.  Clancy.  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Jamot  A.  O'Donovan  et  al.) 

V.  >- In  Equity.   No.  12^20. 

Mary  E.  O'Donovan.       I 

Hugh  T.  Taggart,  the  trustee  heretofore  appointed  by  the 
decree  passed  In  this  cause  to  make  sale  of  the  real  estate  in 
the  bill  of  complaint  described,  having  reported  to  the 
court  that  he  had  made  sale  of  said  real  estate,  viz:  part  of 
lot  207  in  Beatty  and  Hawkins'  addition  to  Georgetown, 
having  a  front  of  84  feet  4  inches  on  High  street  and  ex- 
tending back  in  parallel  lines  to  Market  street,  on  which 
last  mentioned  street  it  has  a  fW>nt  of  82  feet,  to  Mary  Har- 
rington, at  the  rate  of  $1.05  per  square  foot,  amounting  to 
14,040.90,  less  the  sum  of  |60.00  allowance  for  deficiency  in  the 
ground,  making  the  net  purchase  money  $8,980.92. 

It  is,  this  7th  day  of  September,  1892.  ordered  by  the  court 
that  the  said  sale  he  raUfled  and  confirmed  unless  cause  to 
the  contrary  be  shown  on  or  before  the  10th  day  of  October, 
1892. 

Provided  that  a  copy  of  this  order  be  published  in  the 
Washington  Law  Reporter  once  a  week  for  three  successive 
weeks  prior  to  said  day. 
86  WALTER  S.  COX,  Justice. 

A  true  copy.   Test:  J.  R.  Young,  Clerk. 

By  M.  A.  danqr,  Asst.  Clerk. 

[Filed  September  7, 1892.   J.  R.  Toung,  Clerk.] 
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This  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
takied  from  the  Supreme  Court  of  the  District  of  Columbia, 
holdinfc  a  special  term  for  Orphans'  Court  busiaess,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  ot 
PHINBAS  J.  STEER,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  ist  day  of  August 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  1st  day  of  Augiist,  1892. 

EDWARD  STEER, 

86    No.  5052.    Ad.  D.  18.    Randall  Hagner.  Proctor! 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  7th  day  of  September,  1892. 

Sutan  M.  White   ) 

V.  >  No.  14093.    Eq.  Docket  34. 

Wallace   0.  White. ) 

On  motion  of  the  plaintiff,  by  Mr.  Neill  Dumont,  her 
solicitor,  it  is  ordered  that  the  defendant,  WALLACE  C. 
WHITE,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  divorce  of  plaintiff  from  the 
bond  of  matrimony  with  the  defendant. 

And  it  is  farther  ordered  that  this  order  be  published  once 
a  week  for  three  consecutive  weeks  prior  to  said  da^  in  the 
Evening  Star  newspaper,  and  in  the  Washington  Law  Re- 
porter, both  having  circulation  in  said  District  of  Columbia. 

By  the  Court.  W.  8.  COX,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

86 By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  September,  1892. 


etal.  i 
et  al. ) 


No.  13602.    Eq.  Docket  88. 


James  H.  .DeVaughn  et  al. 

William  H.  DeVauahn 

On  motion  of  the  plaintiffs,  by  Mr.  C.  E.  Nicol,  their  solici- 
tor, it  is  ordered  that  the  dcfeddants,  WILLIAM  H.  Db- 
VAUGHN,  SAMUEL  P.  DeVAUGHN,  ELIZABETH  Db- 
VAUGHN,  CATHARINE  SPALDING.  GEORGE  8PAUL- 
DING,  ELIZABETH  KELLY,  WILLIAM  KELLY, 
CHARLES  BEACH.  CARRIE  L.  BEACH.  FANNIE 
SULLIVAN,  CAROLINE  S.  DeVAUGHN  JOHN  H.  De- 
VAUGHN, ALICE  E.  DeVAUGHN,  EDGAR  N.  De- 
VAUGHN. JANE  DAVIS,  ELIJAH  DAVIS,  ALICE  CROWN 
and  WINPIELD  CROWN,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day:  otherwise  the  cause  wul  be  proceeded 
with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  declaring  that 
certain  devises  in  the  will  of  Samuel  De Vaughn,  deceased, 
in  remainder  to  Martha  Ann  Mitchell,  deceased,  lapsed  and 
became  void;  also  to  have  the  real  estate  and  premises  in 
said  devises  mentioned  sold,  and  the  proceeds  distributed 
among  the  persons  entitled  thereto. 

By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

36  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  September  7, 1892.    J.  R.  Young.  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
This  6th  of  September,  1892. 
Annie  Phlpps        ) 

V.  5- No.  14016.    Eq.  Docket  34. 

Edwin   S.    Phlpps.   I 

On  motion  of  the  plaintiff,  by  Mr.  E.  B.  HaVjher  solicitor, 
it  is  ordered  that  the  defendant,  EDWIN  S.  PHIPPS,  cause 
his  appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  day:  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 
The  object  of  this  suit  is  divorce  on  account  of  desertion. 
By  the  Court.  W.  S.  COX,  Justice,  &c. 

True  Copy.    Test:  J.  R.  Young,  Clerk,  &c. 

86  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
The  6th  day  of  September,  1892. 

Vllett  Larkin     ) 

V.  }  No.  13999.    Eq.  Docket  33. 

John  F.  Larkin.) 

On  motion  of  the  plaintiff,  by  Mr.  E.  B.  Hay.  her  attorney, 
it  is  ordered  that  the  defendant,  JOHN  F.  LARKIN, 
cause  his  appearance  to  be  entered,  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day;  other- 
wise  the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  for  divorce,  cause,  desertion. 

By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  Copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

86  By  M.  A.  Clancy,  Asst.  Clerk. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  BosinesB. 
This  2d  of  September,  1892.  

In  the  matter  of  the  estate  of  JOSEPH  A.  SMITH,  late 
of  the  District  of  Columbia,  deceased.    No.  5071.    Ad.  D.  18. 

Application  for  the  Probate  of  the  last  Will  and  Testa- 
ment, and  for  letters  testamentary  on  the  estate  of 
said  deceased,  has  this  day  been  made  by  Gtoorge  H.  B. 
White,  of  the  District  of  Columbia. 

All  persons  interested  are  hereby  notified  to  appear  in 
this  court  on  Friday,  September  ^)th,  1892,  at  11  oVlock  a. 
m..  to  show  cause  why  said  will  should  not  be  proved  and 
admitted  to  probate,  and  letters  testamentary  on  the  estate 
of  said  deceased  should  not  issue  as  prayed. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  and  Even- 
ing Star  of  Washington,  D.  C,  and  the  New  York  Herald, 
previous  to  the  said  day. 

By  the  Court :  A.  C.  BRADLEY,  Justioe. 

36    A  true  copy.  Teste ;  L.  P.  WRIGHT,  Reg,  of  Wills.  D.  O. 


This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  haa 
obtained  from  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  special  term  for  Orphans'  Oomt  busi, 
ness,  letters  of  administration  on  the  personal  estate  of 
HELEN  JACKSON,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2d  day  of  September 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  2d  day  of  September,  1892. 

The  National  Safe  Deposit,  Savings  and  Trust  Company 
by  THOMAS  R.  JONES, 
3d  Vied  President. 
^    No.  5143.    Ad.  D.  18.    Jno.  C.  Wilson,  Proctor. 

This  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Terra  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  MARY  JOHNSON, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2d  day  of  September 
next;  they  may  otherwise  by  law  be  excluded  m>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  2d  day  of  September,  1802. 

The  National  Safb  Deposit.  Savings  and  Trust  Company, 
by  THOMAS  R.  JONES, 
8d  Vice  President. 
36    No.  5161.    Ad.  D.  18.    Jno.  C.  Wilson,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business, 
This  6th  of  September.  1892. 

In  re  estate  of  GUISEPPE  CORTI.  late  of  the  District 
of  Columbia.    No.  5163.    Administration  Doc.  18. 

Application  having  been  made  for  letters  of  admlnistnir 
tion  on  the  estate  of  said  Guiseppe  Corti,  deceased,  by 
Gregoria  Corti  (to  issue  to  Michael  Gatti). 

Notice  is  herebv  given  to  all  concerned  to  appear  in  this 
court  on  September  23d,  1892,  at  11  o'clock  a.  m.,  to  show 
cause  if  any  exist  against  the  granting  of  such  application. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter,  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court:  W.  S.  COX,  Justice, 

A  true  copy.  Teste :  L.  P.  WRIGHT,  Reg.  of  Wills,  D.  C. 
36  Gordon  &  GK>rdon,  Proctors  for  applicant. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  6th  day  of  September,  1892. 
Sallle  Flynne 


August   B.  Flynne. 


[No.  13.877.    Equity  Docket  88. 


On  motion  of  the  plaintiffs,  by  A.C.  Richards,  her  solicitor, 
it  is  ordered  that  the  defendant.  AUGUST  B.  FLYNNE, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  oi  deflftult. 

The  object  of  this  suit  is  to  obtain  a  decree  of  divorce 
f^om  the  bonds  of  matrimony  with  the  defendant  on  the 
grounds  of  desertion  and  abandonment  for  the  Aill  and 
uninterrupted  period  of  more  than  two  years. 

By  the  Court.  W.  S.  COX,  Justioe,  Ac. 

True  copy.    Teat :  J.  R-  Young,  Clerk,  Ac. 

36  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  September  6, 1802.    J.  R.  Young,  Clerk.] 


Digitized  by 


Google 


Vol.  XX 


THE  WASHINGTON  LAW  REPORTER. 


613 


Wm  Wm)ihi4$vi  §m  §tp$vttt. 


ESTABLISHBD  1874. 


Vol.  XX, 


[weekly] 


No.  39 


Published  by 

Thb  Law  Rbpobtsr  Company  op  Washington  City. 

(Incorporated  1886.) 

Publication  Officb,  No.  608  E  Strbbt  n.  w. 

Ebastus  Thatchbr,  Editor.    M.  W.  Moorb.  Manager. 

All  oommimicatioiis  intended  for  the  Editor  should  be 

addressed  simply  to  the  Editor  of  Thb  Law  Bbportbr. 


Subscription,  |3.00. 


Single  copies,  10  cts. 


WASHINGTON,  D.  a, SEPTEMBER  29. 1892 


District  Court,  E.  D.  Missouri,  E.  D. 

UNITED  STATES  v.  FORD. 

1.  Olbomaroarinb  Act— yiolation.~Act  Cong.  Aug.  2, 
1886,  See.  6,  requires  all  retail  dealers  to  sell  oleomargarine 
only  ftOm  the  original  stamped  packages,  '*  and  to  pack 
it  in  suitable  packages,  marked  and  branded  as  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Seoretaiy  of  the  Treasury,  shall  prescribe,"  and  im- 
poses a  speciac  penalty  for  its  violation.  Held,  that  the 
required  approval  of  the  department  being  merely  as  to 
the  kind  of  marks  to  be  used,  an  indictment  may  be 
had  for  neglect  to  conform  therewith.  U.  8.  v.  Eaton, 
12  Sup.  Ct.  Rep.,  764,  distinguished. 

a,  Samb— Indictment.~In  indictments  under  section  6  for 
neglect  to  properly  mark  the  package  of  oleomarga- 
rine, the  regulation  covering  marks  and  brands  made 
by  the  Commissioner  of  Internal  Revenue  should  be 
pleaded  in  substance. 

At  Law. 

Prosecution  of  Anderson  F.  Ford  for  neglect 
to  properly  mark  packages  of  oleomargarine. 
On  demurrer  to  the  indictment.    Overruled. 

Mr.  Justice  Thayer  delivered  the  opinion  of 
the  Court : 

In  this  case  the  indictment  is  under  the  sixth 
section  of  the  Oleomargarine  Act  against  An- 
derson F.  Ford,  a  retail  dealer  in  oleomargarine, 
for  selling  oleomargarine  in  packages  without 
marking  the  packages  with  the  word  "  Oleomar- 
garine." A  demurrer  has  been  filed,  and  the 
question  arises  whether,  under  the  recent  deci- 
sion of  the  Supreme  Court  of  the  United  States  in 
U.  S.  V.  Baton,  12  Sup.  Ct.  Rep.,  764  (No.  291, 
October  Term,  1891),  the  indictment  is  valid  or 
invalid.  In  the  case  of  U.  S.  v.  Eaton  it  appears 
from  the  decision  that  the  defendant,  who  was 
a  wholesale  dealer  in  oleomargarine,  had  failed 
to  keep  a  book  showing  the  oleomargarine  re> 
oeived  by  him,  and  from  whom,  and  to  whom 
the  same  was  sold  and  delivered.  For  this  he 
was  indicted  under  section  18  of  the  Act  of  Au- 
gust 2,  1886,  24  St,  212,  for  neglecting,  omit- 


ting, and  reftising  to  do  a  thing  required  by  law 
to  be  done.  The  court  held  that  the  Act  of  Au- 
gust 2, 1886,  did  not  require  a  wholesale  dealer 
in  oleomargarine  to  keep  such  a  book  as  the  in- 
dictment in  that  case  described,  or  to  keep  any 
book  in  Tact ;  that  the  duty  of  keeping  the  book 
was  a  duiy  that  had  been  imposed  solely  by  a 
regulation  of  the  Commissioner  of  Internal 
Revenue,  and  that  a  person  could  not  be  pun- 
ished criminally  for  failing  to  discharge  a  duty 
so  imposed.  The  decision  in  effect  holds  that 
Congress  had  not  declared  the  parti(3ular  act 
complained  of  to  be  an  offense ;  that  it  was  an 
offense  created,  if  at  all,  by  a  regulation  of  the 
Commissioner  of  Internal  Revenue,  and  that  the 
regulation  was  an  exercise  of  legislative  powers 
not  vested  in  the  Commissioner.  In  the  case 
at  bar  the  facts  are  quite  different.  By  section 
6  of  the  Act  of  August  2, 1886,  Congress  specifi- 
cally provided  that  all  oleomargarine  should 
be  packed  by  manufacturers  in  firkins,  tubs,  or 
other  wooden  packages  not  before  UBod^  each 
containing  not  less  than  10  pounds,  the  same  to 
be  marked,  stamped,  and  branded  "as the  Com- 
missioner of  Internal  Revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  shall 
prescribe."  Retail  dealers  were  required  to  sell 
only  from  the  original  stamped  x)ackages  in 
quantities  not  exceeding  10  pounds,  and  to  i>ack 
the  same  in  suitable  wooden  or  paper  packages, 
marked  and  branded  "as  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Sec- 
retary of  the  Treasury,  shall  prescribe."  The 
very  same  section  of  the  law  imposed  a  specific 
penalty  for  selling  oleomargarine  in  any  other 
form  than  in  wooden  or  paper  packages  as  above 
described.  This  section  of  the  law,  therefore, 
ftilly  and  completely  describes  a  criminal  of- 
fense. It  requires  packages  of  oleomargarine  to 
be  packed  in  a  given  way,  and  to  be  branded 
and  marked  before  they  are  sold  in  such  manner 
as  the  Commissioner  of  Internal  Revenue  shall 
prescribe.  It  also  imposes  a  specific  penalty  if 
they  are  not  so  mjirked  and  branded  when  sold. 
The  decision  in  the  case  of  U.  S.  v.  Eaton  does 
not  go  to  the  extent  of  holding  that  because 
Congress  left  it  to  the  Commissioner  of  Internal 
Revenue  to  prescribe  the  kind  of  marks  and 
brands  to  be  used,  which  was  a  mere  matter  of 
detail,  therefore  dealers  cannot  be  punished  for 
selling  oleomargarine  without  such  marks  and 
brands.  The  difficulty  in  the  Eaton  Case  was 
that  Congress  had  not  created  any  such  offense 
as  that  for  which  the  defendant  was  indicted. 
The  Commissioner  had,  in  fact,  assumed  to 
amend  the  law.  But  in  the  case  at  bar  there  is 
no  such  difficulty.    The  offense  charged  in  the 
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indictment  is  one  ftilly  described  in  the  sixth 
section  of  the  act.  The  marks  and  brands  pre- 
scribed by  the  Commissioner  are  such  as  he 
waa  specially  authorized  to  prescribe.  In  the 
case  at  bar,  therefore,  the  indictment  states  an 
offense  against  the  laws  of  the  United  States, 
unless  the  decision  in  U.  S.  v.  Eaton  is  under- 
stood to  mean  that  no  regulation  of  the  Commis- 
sioner of  Internal  Revenue  can  have  the  force 
and  effect  of  law.  My  opinion  is,  in  view  of 
numerous  decisions  of  the  Supreme  Court  in 
prior  cases,  that  that  is  not  the  meaning  which 
the  court  intended  to  convey. 

Another  question  arises  in  this  case,  and  that 
is  whether  the  regulation  made  by  the  Commis- 
sioner of  Internal  Revenue  concerning  marks 
and  brands  is  pleaded.  I  think  such  regulations 
should  be  pleaded  in  substance  in  indictments, 
but  I  am  of  the  opinion  that  the  regulation  of 
the  Commissioner  is  suMciently  set  out  in  this 
indictment 

The  demurrer  ia  ther^ore  overruled. 


Supreme  Court  of  California. 
Depabtment  Two. 

WILLIAMS  ET  AL.,  Respondents, 

vs. 

THE   FRESNO  CANAL  AND   IRRIGATION 

COMPANY  ET  AL.,  Appellants. 

No.  14,856.    Decided  Aug.  24. 1892. 

Appeal  from  the  Superior  Court  of  Fresno 
Co.    M.  K.  Harris,  J. 

Mr.  Justice  MoFarland  delivered  the  opinion 
of  the  Court: 

This  action  was  brought  to  recover  damages 
for  wrongfhny  digging,  plowing  and  scraping 
away  the  soil  of  plaintiffs,  land,  and  for  an  in- 
junction against  continuing  the  said  alleged 
trespasses.  The  jury  returned  a  verdict  for 
plaintiffs  in  the  sum  of  f750,  for  which  judg- 
ment was  entered.  Defendant  appeals  from  an 
order  denying  a  motion  for  a  new  trial. 

1.  The  main  point  urged  by  appellant  is  that 
the  trial  court  erred  in  denying  a  motion  for 
a  non-suit  made  upon  the  ground  *'that  no 
evidence  has  been  adduced  connecting  the 
Fresno  Canal  and  Irrigation  Company  with  the 
alleged  trespass  set  out  in  the  complaint." 

The  appellant,  a  corporation,  owned  a  canal 
running  along  the  northern  side  of  respondents' 
land ;  and  for  the  purpose  of  raising  and  other- 
wise improving  the  canal,  the  top  soil  of  respon 
dents'  land  was  plowed  up  to  an  average  depth 
of  about  one  foot,  and  over  a  space  about  sixty 
feet  wide  and  a  quarter  of  a  mile  long,  and 
Bcrai>ed  off  and  piled  up  on  the  bank  of  said 


canal.  The  work  by  which  this  was  accom- 
plished was  actually  done  by  one  Applegarth, 
and  appellant  contends  that  it  was  not  respon- 
ble  for  the  result  of  such  work.  But  it  suflft- 
ciently  appears  from  the  evidence  that  one 
Manuel  was  the  surveyor  of  the  appellant,  reg- 
ularly employed  at  a  monthly  salary,  and  that 
it  was  his  business  to  have  the  said  work  done 
on  the  canal ;  and  that  he  made  some  kind  of 
contract  (the  particulars  of  which  do  not  appear) 
with  said  Applegarth  to  do  said  wOrk ;  and  that 
by  said  contract  said  Applegarth  waste  take 
the  soil  from  respondents'  land.  When  A 
makes  an  independent  contract  with  B,  by 
which  the  latter  is  to  do  for  the  former  a  piece 
of  work  in  itself  harmless,  and  B  does  the  work 
so  carelessly  or  unskillfhlly  as  to  injure  a  third 
party,  A,  as  a  general  rule,  is  not  liable.  But 
when  the  contract  is  in  its  very  nature  and 
necessarily  injurious  to  a  third  party,  then  the 
doctrine  of  respondeat  superior  applies.  In 
such  a  case  the  injury  does  not  result  from  the 
manner  in  which  the  work  is  done,  but  from 
the  fkct  that  it  is  done  at  all.  In  Boswell  vs. 
Laird,  8  Cal.,  469,  frequently  cited  as  a  strong 
case  against  the  liability  of  principals,  the 
Court,  by  Judge  Field,  says :  "  If  the  mode 
and  manner  which  constituted  the  defect  by 
which  the  injuries  complained  of  were  occa- 
sioned had  been  inherent  in  the  plan,  and  this 
plan  had  been  devised  by  Laird  and  Chambers, 
which  the  contractors  were  engaged  to  carry 
out,  then  liability  would  attach  to  Laird  and 
Chambers,"  In  the  case  at  bar  the  carrying 
away  of  respondents'  soil  was  the  very  thing 
contracted  for;  and  it  inherently  and  neces- 
sarily caused  the  injury  complained  of. 

Without  reviewing  the  evidence  here  at 
length,  itissuf^cientto  say  that,  in  our  opinion, 
the  agency  of  Manuel  to  act  for  the  appellant 
in  the  matter  of  repairing  and  enlarging  the 
canal  clearly  appears.  It  was  not  necessary 
that  his  employment  for  that  purpose  should 
have  been  in  writing. 

2.  The  second  point  made  by  appellant  is  that 
the  verdict  is  not  sustained  by  the  evidence. 
This,  however,  is  substantially  the  same  as  the 
one  made  about  the  non-suit,  and  is  not  tena- 
ble. 

3.  The  third  and  last  point  made  by  appellant 
is  that  the  Court  erred  in  allowing  respondent 
to  ask  the  witness  Shipp  the  following  question : 
"  Would  you  give  as  much  for  that  eighty  acres 
of  land  since  the  digging  and  scraping  as  you 
would  have  given  for  that  eighty  acres  of  land 
before."  Assuming  that  this  question  was  not 
in  proper  form,  still  it  is  impossible  to  see  how 
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it  oonld  have  prejudiced  appellant.  Before  the 
question  was  asked  the  witness  had  testified  at 
considerable  length  to  the  effect  that  he  was  a 
land  owner,  and  well  acquainted  with  the  nature 
of  the  soil  and  the  value  of  land  where  the 
premises  described  in  the  complaint  were  situ- 
ated ;  and  that  the  digging  and  scraping  had 
taken  away  from  the  value  of  the  land.  He 
was  afterwards  examined  minutely,  and  testi- 
fied that  the  land  was  worth  $250  per  acre  before 
the  scraping ;  and  he  said,  "  I  think  this  digging 
and  scraping  has  damaged  that  part  dug  and 
scraped  to  the  extent  of  its  whole  value,"  and 
that  the  acres  thus  injured  "would  not  be  worth 
anything  now."  In  the  face  of  this  testimony 
it  was  of  no  importance  whether  or  not  he  said 
he  would  not  give  as  much  for  the  land  after 
the  scraping  as  before ;  of  course  he  would  not 
The  order  appealedfrom  is  affirmed. 
Justices  DbHaven,  and  Sharpstbin  concur. 


Supreme  Conrt  of  Appeals  of  Virginia. 

OOLLUP  V.  SMITH  Et  Ux. 

BeTocation  of  Wills-Sabaeqaent  Deed— Registry.— A  ftither 
executed  a  wiU  in  1872,  deviaing  one-third  of  his  real 
estate  to  his  widow  absolutely,  and  the  residue  to  his 
children  in  equal  portions.  Having  been  harrassed  by 
law  suits  brought  against  him  by  a  son-in-law,  he  ex- 
ecuted a  deed  in  1887,  conveying  his  lands  to  a  trustee  in 
fee  for  the  benefit  of  his  wife.  Held:  That  the  deed 
was  a  revocation  of  the  wiU  and  that,  having  been  de- 
livered in  the  grantor's  lifetime,  it  was  valid  and  bind- 
ing, though  not  recorded  until  after  the  death  of  the 
grantor. 

Decided  July  6, 1892. 

Appbal  iirom  Circuit  Court  of  Smyth  County. 
Opinion  states  the  case. 

Mr.  Justice  Lacy  delivered  the  opinion  of  the< 
Court : 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  Smyth  County,  rendered  on  the  27th 
day  of  August,  1890.  The  bill  was  filed  by  the 
appellees  to  annul  a  deed  executed  by  one 
Adam  Collup  to  George  W.  Allison,  trustee  for 
Sarah  Ann  Collup,  in  words  and  figures  follow- 
ing, to  wit  ; 

"This  deed,  made  this,  the  8th  day  of  July, 
1887,  beween  Adam  Collup  of  the  first  part,  and 
Sarah  Collup  of  the  second  part,  and  George 
W.  Allison,  trustee,  of  the  third  part,  all  of 
Smjrth  County,  Virginia— witnesseth  ;  That  the 
said  Adam  Collup,  party  of  the  first  part,  has 
this  day,  for  and  in  consideration  of  the  sum  of 
twenty-five  hundred  dollars,  in  hand  paid  by 
the  said  Sarah  Collup,  the  receipt  whereof  is 
hereby  acknowledged,  bargained,  sold,  and  con- 
veyed and  transferred  to  George  W.  Allison, 


trustee,  for  the  sole  dse  and  benefit  of  the  said 
Sarah  Collup,  all  that  tract  of  land  situate  in 
Smyth  County,  Virginia,  on  the  waters  of  Hol- 
ston  River,  being  the  tract  of  land  upon  which 
the  said  Adam  Collup  now  resides,  containing 
about  one  hundred  and  sixty-four  acres,  more 
or  less,  adjoining  the  lands  of  W.  M.  Copen- 
haver,  John  Fox,  Henry  Copenhaver,  and  the 
lands  formerly  owned  by  Jas.  W.  Sheffey,  being 
a  part  of  the  tract  of  land  willed  to  the  said 
Adam  Collup,  by  his  flEtther,  Adam  Collup,  the 
boundary  of  said  land  being  specifically  set  out 
in  said  will ;  and  it  is  agreed  and  covenanted 
between  the  said  Adam  Collup  and  Sarah  Collup 
and  George  \V.  Allison,  trustee,  as  aforesaid^ 
that  the  said  Sarah  Collup  is  to  have,  enjoy,  and 
receive  and  control  the  whole  plantation  as  she 
may  desire,  with  the  aid  and  assistance  of  said 
George  W.  Allison,  trustee,  and,  should  the 
said  Sarah  Collup  desire  to  make  any  convey- 
ance of  said  land,  then  the  said  trustee  shidl 
join  with  her  in  said  conveyance,  and  the  said 
Sarah  Collup  is  to  have  and  hold  said  tract  or 
parcel  of  land  free  from  the  claims  of  all  per- 
sons whomsoever,  and  the  said  Adam  Collup 
warrants  generally  the  lands  hereby  conveyed. 

"Witness  the  following  signatures  and  seals 
the  date  above  written.         Adam  Collup." 

"Virginia,  Smyth  County— to-wit :  I,  A.  M. 
Dickinson,  a  commissioner  in  chancery  for  the 
County  Court  of  Smyth  County,  Virginia,  do 
certify  that  Adam  Collup,  whose  name  is  signed 
to  the  foregoing  deefd  of  conveyance  to  George 
W.  Allison,  trustee,  for  the  sole  use  and  benefit 
of  Sarah  Collup,  this  day  personally  appeared 
before  me  in  my  county,  and  acknowledged  the 
same.  Given  under  my  hand  this,  the  8th  day 
of  July,  1887.  A.  M.  Dickinson,  Com'r  in 
Chancery  for  the  County  Court  of  Smyth 
County." 

"Virginia:  In  the  clerk's  office  of  Smyt^ 
County  Court,  6th  of  September,  1889.  The 
foregoing  deed  of  Adam  Collup  to  George  W. 
Allison,  trustee,  was  presented  in  the  office 
aforesaid,  the  above  date,  and,  with  the  certifi- 
cate of  acknowledgment  annexed,  admitted  to 
record.  Teste :  J.  H.  Gollbhon,  D.  C." 
—upon  the  ground  that  the  said  deed  was  never 
fully  executed  by  delivery  to  the  grantee;  and 
upon  the  further  ground  that  the  trustee  and  the 
beneficiary  therein  had  never  formally  accepted 
the  deed,  and  never  actually  recorded  it  until 
after  the  death  of  the  grantor  ;  and  that  it  was 
without  a  valuable  consideration,  unless  the 
consideration  named  in  the  deed  was  now  paid 
to  the  administrator.  Also  upon  the  ground  of 
undue  influence  exercised  upon  the  gprantor, 
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and  because  the  deed  was  not  a  fkir  provision 
for  the  children  of  the  grantor.  And,  more- 
over, that  the  grantor  in  the  deed  aforesaid  had 
made  a  will  in  1872,  which  he  never  had 
recorded,  which  will  was  as  follows : 

**  I,  Adam  OoUup,  of  Smyth  County,  Virginia, 
being  of  sound  mind  and  disposing  memory, 
mindful  of  the  uncertainty  of  life  and  the  cer- 
tainty of  death,  do  make  this  my  last  will  and 
testament  Clause  2d.  It  is  my  will  that  my 
beloved  wife,  Sarah,  shall  have  absolutely  one- 
third  of  all  the  estate,  (remaining  after  making 
proper  allowance  for  the  execution  of  clause 
first)  both  real  and  personal,  of  which  I  may 
die  seized— that  is  to  say,  one-third  in  value  of 
my  personal  property  and  one-third  in  value  of 
my  real  estate,  including  and  adjoining  the 
mansion-house.  Clause  3d.  I  devise,  will,  and 
bequeath  to  Thomas  J.  Smith  and  his  wife,  my 
beloved  daughter,  Minerva  Jane,  and  heirs, 
forever,  one-third  of  the  remaining  portion  of 
the  land  and  one-third  of  the  remaining  por- 
tion of  my  personal  property,  after  executing 
the  foregoing  provisions  made  in  clauses  first 
and  second.  Clause  4th.  It  is  my  will  that  my 
beloved  daughter,  Frances  CoUup,  shall  be 
made  equal  in  real  estate  and  personal  property 
to  Thomas  J.  Smith  and  wife.  Clause  5th.  It 
is  my  will  that  my  beloved  son,  Ezra  Sheflfey 
CoUup,  shall  be  made  equal  in  real  and  personal 
property  with  my  daughter,  Frances  CoUup,  it 
being  my  intention  to  divide  equally  between 
my  three  children  the  two-thirds  of  my  estate 
remaining  after  the  allotment  herein  before 
made  to  my  wife.  Clause  6.  To  forever  put  to 
rest  any  question  that  may  arise  as  to  the  legiti- 
macy of  my  said  children,  I  hereby  acknowl- 
edge and  declare  that  my  said  daughters,  Min- 
erva Jane  Smith  and  Frances  Collup,  and  my 
son,  Ezra  Sheflfey  Collup,  though  bom  before 
my  marriage  to  their  mother,  who  is  now  my 
lawitil  wife,  are  truly  my  children,  and  I  hereby 
provide,  out  of  abundant  caution,  that  any 
property  of  mine  remaining  at  my  death,  and 
not  hereby  otherwise  disposed  of  by  me,  shall 
be  equally  divided  between  them.  Clause  7th. 
It  is  my  will  that  my  personal  prop)erty  be  ap- 
praised by  three  competent  appraisers,  to  be 
appointed  by  Smyth  County  Court  or  Circuit 
Court,  and  if  my  wife  or  either  of  my  children, 
including  my  son-in-law,  the  said  Thomas  J. 
Smith,  should  desire  to  have  any  of  the  per- 
sonal property  in  kind,  that  the  one  so  desiring 
may  be  permitted  to  take  it  at  its  appraised 
value  as  so  much  upon  his  or  her  share.  Clause 
8th.  It  is  my  will  that  the  residue  of  my  per- 
sonal property  be  sold,  and  the  debts  due  me, 


if  any,  collected,  and  the  proceeds  divided  ac- 
cording to  the  provisions  of  this  will,  and  that 
the  division  of  the  lands  directed,  be  made  by 
the  appraisers,  one  of  whom  should  be  a  good 
surveyor,  by  metes  and  bounds,  having  in  view 
quantity,  quality,  and  value,  and  be  recorded 
in  the  clerk's  office  of  Smyth  County  Court. 
Clause  9th.  The  children,  or  legal  representa- 
tive of  such  of  the  persons  named  in  the  will 
as  may  not  survive  me,  are  to  succeed  to  their 
rights  under  this  will." 

The  defendants  demurred  to  the  bill,  and 
answered  the  same,  and  set  forth  that  Adam 
Collup  departed  this  life  on  the  5th  day  of 
August,  1889.  That  in  1872— seventeen  years 
before  his  death — ^he  did  prepare  his  will,  and 
that  he  did  afterwards,  and  before  his  death, 
and,  therefore,  before  his  will  became  eflfectual, 
make  the  deed  in  question,  signed,  sealed,  and 
delivered  to  the  clerk  for  recordation,  but  deny- 
ing any  undue  influence  in  its  procurement, 
and  denying  that  grantees  therein  had  never 
accepted  it.  That  it  was  duly  and  completely 
delivered  to  the  gprantees,  and  by  them  accepted 
as  an  absolute  conveyance.  The  beneficiary  un- 
der the  deed  is  the  wife  of  the  grantor,  and  when 
the  deed  was  executed  the  gprantor  was  in  as 
good  condition  as  he  ever  was.  That  the  object 
of  the  deed  was  to  put  the  wife  in  control  of 
the  property  to  protect  her  against  a  son-in-law, 
the  plaintifif.  Smith,  who  had  told  his  father-in- 
law  that,  in  case  of  his  death,  he  would  give 
the  widow  no  rest,  as  he  had  given  the  father- 
in-law  no  rest  during  his  life.  That  this  plain- 
tiff. Smith,  had  harrassed  his  father-in-law,  the* 
said  grantor,  with  vexatious  lawsuits  and  se- 
curity debts.  That  shortly  before  the  grantor's 
death  the  said  Smith  had  asserted  claim  to  and 
sued  the  father-in-law  for  a  large  part  of  his 
land,  and  the  father-in-law  had  been  compelled 
to  pay  off  debts  and  costs  which  he  had  incurred. 
In  short,  that  said  Smith  had  been  a  recreant 
and  worthless  son-in-law,  and  had  lived  and 
had  been  a  pensioner  on  his  father-in-law,  and 
was  now  living,  as  he  had  long  been  doing,  on 
his  land,  and  had  reflised  to  pay  any  rent  for 
the  same,  and  had  brought  a  suit  against  his 
father-in-law  in  his  lifetime,  seeking  to  set  aside 
this  very  deed,  and  seeking  to  compel  the 
father-in-law  to  make  a  deed  to  the  said  Smith 
to  a  part  of  his  land,  upon  the  ground  of  an 
alleged  parol  gift;  which  suit  the  father-in- 
law  had  successfully  resisted,  replying  that 
there  had  been  no  gift,  and  no  claim  until  then 
of  a  gift,  but  that  the  plaintiflfs  had  occupied 
the  land  as  rentees,  and  had  been  made  to  pay 
rent  for  the  same ;  and  that  the  said  plaintiflfs 
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had  been  shifblees  and  peevish  and  disagree- 
able, and  had  abandoned  the  premises  and  moved 
to  another  county,  setting  forth  that  the  con- 
veyance had  been  a  voluntary  conveyance  of 
his  own  property,  in  accordance  with  his  own 
rights,  and  in  fraud  of  nobody  else's  rights, 
and  that  he  had  made  the  deed  in  question  to 
provide  for  his  wife  in  her  old  age,  and  to  pro- 
tect her  against  this  very  son-in-law,  and  deny- 
ing that  the  plaintiffs  had  made  any  improve- 
ments on  the  said  land ;  and  alleging,  further, 
that  the  said  Adam  CoUup  had  sold  other  land 
during  his  lifetime. 

Depositions  were  taken  on  both  sides,  the 
plaintifr  seeking  to  show  undue  influence 
brought  to  bear  on  Adam  CJoUup  to  induce  the 
execution  of  the  deed,  and  by  the  defendants 
establishing  his  competency.  The  Circuit  Oourt 
set  aside  the  deed  as  incompetent  in  the  lifetime 
of  the  grantor,  and  annulled  the  same,  and  en- 
forced the  will  of  Adam  Collup,  and  made  dis- 
tribution of  the  real  estate  under  the  same ; 
whereupon  the  case  is  here  upon  appeal. 

We  are  of  opinion  that  the  Circuit  Court 
erred  in  setting  aside  the  deed  at  the  suit  of 
the  plaintlffis.  The  deed  was  duly  executed 
and  acknowledged  and  delivered  by  the  grantor 
to  the  grantee,  during  his  life,  as  a  valid  and 
binding  deed,  and  is  effectually  completed  as 
such.  It  was  not  actually  recorded  until  after 
the  death  of  the  grantor,  but  there  are  no  cred- 
itors or  lienors  whose  rights  have  intervened, 
or  which  are  now  asserted ;  and,  as  between  the 
beneficiaries  under  the  will,  the  will  was  inoper- 
ative as  t(f  such  property  as  was  parted  with 
during  the  life  of  the  testator.  It  was  compe- 
tent for  the  testator  during  his  life  to  revoke 
any  part  of  his  will ;  but  the  deed  was  a  valid 
deed,  not  revocable  by  the  grantee,  by  this  will 
nor  other  will.  As  a  valid  gift  by  deed  it  was 
irrevocable,  and  was  not  affected  by  the  will. 

The  decree  complained  of  must,  therefore,  be 
reversed  and  annulled,  and  this  court,  proceed- 
ing to  render  such  decree  as  the  Circuit  Court 
ought  to  have  rendered,  will  dismiss  the  bill  of 
the  plaintiffs,  with  costs,  without  prejudice  to 
any  suit  which  may  be  necessary  to  duly  ad- 
minister such  estate  of  the  said  Adam  Collup 
as  may  not  be  affected  by  said  deed. 
Decree  reversed. 


The  Decay  of  Legal  Maxims. —In  early  days 
when  decisions  were  few  and  society  compara- 
tively simple  in  its  elements,  the  condensation 
of  principles  into  maxims  was  found  conven- 
ient. But  at  present  the  search  is  more  after 
single  instances.    Hence  the  decay  of  maxims. 


New  York  Court  of  Appeals. 

FRANCES  B.  WILLIAMS,  Respondent, 

V. 

UNITED    STATES    MUTUAL    ACCIDENT 

ASSOCIATION,  of  the  City  of  New  York, 

Appellant. 

Where  the  only  evidence  was  that  one  who  had  already 
crossed  a  railroad  track  a  hundred  feet  away  after  meei- 
infl:  two  parties  going  in  the  opposite  direction,  retraced 
his  steps,  and  deliberately  knelt  in  Aront  of  an  ap- 
proaching train,  there  is  no  question  for  submission  to 
the  jury  as  to  an  accident  or  suicide.  As  a  matter  of 
law  it  was  a  case  of  death  from  voluntary  exposure  to 
unnecessary  danger. 

Decided  May  24, 1892. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  Court : 

The  present  action  was  brought  to  recover 
the  amount  of  insurance  in  a  i>olicy  issued  by 
the  defendant,  wherein  it  was  agreed  that  the  sum 
of  |5,000  should  be  paid  to  the  plaintiff,  the 
wife  of  an  insured  member,  if  death  should 
result  to   him   from  bodily  injuries   effected 
through    external,     violent,     and    accidental 
means.    The  policy  provided,  however,  that  its 
issuance  and  acceptance  were  subject  to  certain 
conditions  ;  among  which  were  the  following, 
namely :  that  the  insurance  should  not  "  extend 
to  or  cover     *     *     *     suicide,  felonious  or 
otherwise,  sane  or  insane ;    *    *    *    voluntary 
exposure  to  unnecessary  danger,"  eta     The 
insured  was  struck   by    an   engine  and  died 
shortly  afterwards  from  the  effect  of  his  injuries. 
The  circumstances  of  the  occurrence  are  undis- 
puted.   The  deceased  was  by  occupation  a  book 
peddler  and  lived  at  Saratoga  Springs.    Upon 
an  evening  in  the  latter  part  of  November, 
1890,  he  was  walking  and  crossed  from  the  west 
side  of  the  railroad,  at  Church  street,  where 
the  line  of  the  road  runs  northerly  and  south- 
erly, and  '  continued,    from    the   track,   east- 
wardly  along  Church  street    When  about  100 
feet  from  the   track  he   met  with   two  Ger- 
mans ;   one  of  whom  testified  that  they  were 
addressed  with  the  remark,  *'  Boys,  look  out  for 
the  engine,  maybe  he  will  C£^tch  you."    One  of 
the  men  replied,  "  I'm  not  afraid;  my  life  is  in- 
sured."   A  train  was  at  the  time  approaching 
in  the  distance.    The  Germans  continued  on 
their  way   westwardly    and   over   the  track. 
From  what  was  frirther  testified  concerning  the 
movements  of  the  deceased,  it  appears  that  he 
must  have  turned  and  retraced  his  steps ;  for 
the  engineer  of  the  approaching  locomotive 
saw  him  coming  west  towards  the  track,  and 
when  within  a  few  feet  of  the  crossing  stand- 
ing still.    The  train  was  moving  only  at  about 
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the  rate  of  4  miles  an  hour.  The  whistle 
was  being  blown  and  the  bell  rung  ;  but,  when 
within  about  25  feet  of  the  crossing,  the 
engineer  saw  the  man  start  and  go  upon  the 
.  track.  'He  says  that  if  the  man  had  kept  on 
walking  he  could,  in  all  probability,  have  gone 
across ;  but  when  upon  the  track  he  "  squatted 
down,"  as  in  the  position  of  kneeling. 

The  engineer,  when  he  saw  this,  at  once 
reversed  his  engne,  and  after  it  had  stopped, 
got  down,  went  to  the  man  and  found  him 
lying  against  the  pilot  of  the  engine.  Others 
came  up,  brought  to  the  spot  by  the  cry  which 
the  deceased  uttered  when  struck  ;  but  the  only 
evidence  of  what  occurred,  immediately  before 
and  at  the  time  he  was  struck,  was  furnished  by 
the  engineer.  The  locality  was  lighted  up  by 
an  electric  light,  and  the  crossing  does  not  ap- 
pear to  have  been  out  of  order.  The  deceased 
only  had  an  umbrella  in  one  hand  and  his  can- 
vassing book  in  the  other. 

Ui>on  these  facte  the  plaintiff,  respondent 
here,  insisted  and  insists  that  it  was  for  the  jury 
to  pronounce  whether  the  acts  of  the  deceased 
were  with  suicidial  intent,  or  whether  he  was 
not  at  the  time  excusably  engaged  in  an  en- 
deavor to  follow  the  Germans,  and  to  save  them 
flrom  possible  injury  by  the  approaching  train. 
The  plaintiff's  counsel  argues  that  there  was 
room  for  an  inference  that  these  Germans  were 
inebriated,  and  that  their  condition  had  provoked 
the  deceased  to  follow  and  to  observe  them, 
with  the  intention  to  interfere  in  th^ir  behalf  if 
threatened  with  danger.  But  the  difficulty  is 
^  that  there  was  no  evidence  of  inebriation  in  the 
Gtormans,  and  nothing  more  than  their  testimony 
that  at  the  close  of  their  day's  work  they  had  taken 
one  or  more  drinks.  They  had  gotten  beyond 
the  track,  and  there  was  nothing  calling  upon 
the  deceased  to  incur  jeopardy  in  their  behalf. 
The  theory  rests  upon  the  merest  speculation, 
and  is  without  support  in  a  single  fact  in  evi- 
dence. The  defendant  could  not  be  charged 
with  any  obligation  under  its  contract,  unless 
there  were  facts  disclosed  by  the  evidence  which 
would  permit  an  inference  by  the  jury  that  such 
an  accident  had  occurred  as  would  bring  the 
case  within  an  admitted  liability  of  the  insurer. 
The  re8i>ondent  argues  that  because  the  evi- 
dence relating  to  the  condition  in  life  of  the  as- 
sured, to  his  character,  his  temperament,  aiid  his 
mental  soundness,  was  such  as  to  negative  the 
idea  of  the  existence  of  a  motive  to  destroy  his 
life,  and  a  theory  was  furnished  to  account  suffi- 
ciently for  the  exposure  of  his  life  to  the  immi- 
nent danger,  the  case  was  not  one  where  the 
court  should  either  presume  a  suicidial  intent 


or  impute  negligence  in  the  preservation  of 
human  life;  and  it  was  the  province  of  the 
jury  to  draw  the  proper  inferences  and  to  de- 
cide the  question  of  liability  upon  all  the  cir- 
cumstances. 

The  argument  would  be  unanswerable  in  a 
case  where  the  facts  were  disputed,  and  any  at 
all  existed  from  which  an  inference  was  possible 
that  there  was  a  reasonable  or  excusable  cause 
for  the  occurrence.  In  the  present  case  there  is 
no  dispute  as  to  how  the  accident  occurred ;  nor 
as  to  the  conduct  of  the  deceased  which  per^ 
mitted  it.  There  is  not  a  fact  in  evidence  which 
explains  the  possibility  of  such  an  occurrence 
other  than  through  the  voluntary  action  of  the 
individual,  unless,  upon  the  solitary  £act  that 
the  two  Germans  whom  he  met  with  had  taken 
one  or  more  drinks,  and  were  in  the  habit  of 
occasionally  drinking,  the  mind  might  be  per- 
mitted to  erect  the  fabric  of  a  case  of  a  more  or 
less  helpless  state  of  inebr^tion  upon  this 
occasion  ;  the  x>erception  of  such  a  state  by  the 
deceased  ;  an  anxiety  and  an  endeavor  to  avert 
a  peril  to  them,  and  his  own  loss  of  life  in  con- 
sequence. That  would  be  going  too  far.  Men- 
tal speculation  and  guess  work  cannot  be 
permitted  to  supply  the  flEU^ts  as  the  basis  for  a 
liability  in  such  a  case.  As  the  case  appears 
from  the  record  before  us,  there  was  no  evi- 
dence that  the  death  of  the  assured  was  the 
result  of  an  accident  in  the  proper  and  usual 
acceptation  of  that  term.  When  seen,  just 
before  the  train  struck  him,  he  was  at  first 
standing  away  from  the  track  crossing,  with 
the  train  about  twenty-five  feet  off,  *and  then 
deliberately  going  upon  the  track,  stopping  and 
lowering  his  body  in  front  of  the  engine.  The 
men  whom  he  had  met  and  addressed  had 
crossed  and  were  away  from  the  track.  There 
was  no  evidence  of  their  crossing  back  upon  it ; 
nor  of  any  circumstance  requiring  the  assured  to 
change  the  position  of  safety  in  which  he  was 
as  the  train  was  approaching  the  crossing.  Can 
it  be  said  with  any  semblance  of  reason,  upon 
these  undisputed  facts,  that  injury  or  death  was 
not  voluntarily  and  unnecessarily  incurred,  if 
not  deliberately  invited,  by  the  assured  ?  I  do 
not  think  so.  We  may  not  be  famished  with  a 
motive;  but  that  is  not  necessary.  Hie  evi- 
dence reveals  an  occurence  which  to  all  appear- 
ance was  deliberately  contributed  to,  if  not 
permitted,  and  therefore,  the  theory  of  an  acci- 
dent is  excluded.  The  proof  would  not  be 
consistent  with  any  such  theory.  It  was  cer- 
tainly a  case  of  voluntary  exposure  to  unneces- 
sary danger,  without  a  relevant  fact  to  change 
that  aspect  of  it,  and  it  is  of  no  materiality 
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whether  the  act  is  known  to  have  been  one  of 
saioide  or  not. 

The  case  should  not  have  been  submitted  to 
the  jury.  The  defendant  was  not  entitled  to  a 
dismissal  of  the  complaint  at  the  conclusion  of 
the  case,  and  the  denial  of  its  motion  was  error. 

The  judgment  appealed  from  should  be 
reversed^  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

All  oonour,  except  Finch  and  Maynard,  JJ., 
dissenting. 


Herb  is  a  copy  of  a  unique  will  filed  in  a 
Pennsylvania  court.  The  testator  made  his 
mark,  and  the  will  was  evidently  written  by 
some  one  of  his  better  educated  neighbors. 

Ocktober  de  4  1867 

In  de  Nam  of  Gk>d,  amen.    I  am 


an  maeke  this  mey  last  will  and  testement  as 
follows,  that  fs  to  say,  mey  deseire  is  to  be 
bured  with  as  little  expense  as  decensy  will 
permit,  and  dat  all  mey  debts  and  ftinerel  ex- 
penses be  paid  as  soon  after  my  decase  as  con- 
veniently may  be  I  give  and  bequeath  all  mey 
massuags  lands  tenements  and  hereditaments 
wathsoever  setuated,  lay,  lying  and  being  in 

the  Oonty  of ,  Oompeland  township,  which  I 

parchased  of  Phellep  Schneider,  to  mey  Deer 
weif  so  lang  as  shee  berrs  mey  Nam.  first  to 
my  wife  her  drey  hundred  Dollers,  secount 
acordin  to  law  de  eintraest  of  one  thard  of  my 
astadt  so  lang  as  she  be  mey  weddowe.    I  be- 

qneet  to  my  sohn  John  twanty  fivt 

Dollers,  de'rest  of  my  chillem  schell  be  exxectly 
ekeU  sheer  and  scherr  a  lieck.  Schell  I  deye  or 
deceesse  den  my  hoU  estadt  shall  be  sold  so  soon 

as  convennet.    I  nam  Samuell my  Ex- 

secketer. 

Wetnes   mey  hand   an   sell.— Chicago  Legal 
News, 


QUIBTINQ  TiTLB— Burnt  Records  Act.--It  is 
not  necessary  to  the  introduction  in  evidence 
of  extracts  or  mincftes  from  destroyed  records, 
under  Rev.  St  1891,  ch.  118,  i  29,  which  makes 
such  minutes  admissible  in  evidence  where  the 
original  instruments  and  the  record  have  been 
destroyed,  that  proof  should  be  made  of  the  loss 
of  the  antefire  abstract  of  title,  since  that  would 
be  to  require  secondary  evidence  of  secondary 
evidence.  Converse  v.  Wead,  m.,  31  N.  E. 
Rep.,  314. 

•  <•»  > 

Implied  Qbant  of  Easement.— It  is  said  that 
the  doctrine  of  implied  grant  is  as  applicable  to 
a  devise  as  to  a  grant  Some  remarks  are  made 
as  to  the  kinds  of  easements  afifected. 


Cirenit  Court  of  Appeals,  Fifth  Cirenit 

DUDLEY  E.  JONES  00.  ET  AL. 

V. 

MUNGER  IMPROVED  OOTTON  MAOH. 
MANUFACTURING  00.  (No.  6.) 

APPBALABI.B  Orders— Interlocutory  Decree— Injanotlon  in 
Patent  Oases.— A  decree  sustaining  the  validity  of  a 
patent,  directing  a  perpetnal  injunction  against  its  in- 
firingement,  and  referring  the  cause  to  a  master  to  take 
an  account,  is  an  appealable  interlocutory  decree,  within 
section  7  of  the  Act  of  March  8, 1891;  and  where,  on 
appeal  therefrom,  the  cause  is  submitted  on  the  merits 
without  objection,  and  a  decree  is  rendered,  it  is  too 
late  for  the  appellee  to  question  the  court's  jurisdiction 
by  a  motion  for  a  rehearing. 

,  Decided  May  80, 1892. 

Mr.  Jnstioe  Pardbb,  Circuit  Judge,  and  Justices  Looxb  and 
Brucb,  District  Judges,  sitting. 

On  rehearing.  For  former  report,  see  49  Fed. 
Rep.,  61. 

Mr.  Justice  Pabdee,  Oircuit  Judge,  delivered 
the  opinion  of  the  Oourt: 

This  cause  is  again  brought  before  the  court 
on  an  application  for  a  rehearing  and  upon  a 
motion  to  vacate  all  proceedings  had  in  this 
cause  in  this  court,  and  dismiss  the  appeal 
herein  for  want  of  jurisdiction,  on  the  ground 
that  the  decree  of  the  court  below  sought  to  be 
reviewed  in  this  case  was  neither  a  final  decree, 
ftom  which  an  appeal  would  lie  to  this  court 
under  the  sixth  section  of  the  Judiciary  Act  of 
1891,  nor  yet  such  an  interlocutory  order  or 
decree  that  an  appeal  would  lie  under  the 
seventh  section  of  the  said  act  The  case  waa 
heard  in  this  court  upon  the  merits  without 
objection  on  the  part  of  the  appellee,  and  with- 
out a  critical  examination  on  the  part  of  the 
court  as  to  the  character  of  the  decree  appealed 
from.  In  ta/ot,  appellee  in  his  brief  expressly 
states: 

"It  is  the  desire  of  the  appellee  that  this 
cause  be  heard  upon  its  merits,  and  we  do  not, 
therefore,  wish  to  take  advantage  of  any  irreg- 
ularities which  may  have  occurred  in  bringing 
the  case  up,  or  of  any  omission  to  assign  errors. 
^  ^  *  As  the  case  stands,  it  must  be  sub- 
stantially treated  as  a  rehearing  at  the  circuit, 
and  for  this  reason  the  argument  is  more  dif- 
flisive  than  it  otherwise  would  be,  as  it  involves 
a  re-presentation  of  the  entire  case,  without 
any  direction  as  to  special  i>oint8  or  findings 
by  the  court  below." 

An  examination  of  the  decree  rendered  by 
the  court  below  shows  that,  while  it  adjudges 
the  validity  of  the  patent  sued  on  and  directs 
an  injunction  termed  ''perpetual"  against  the 
defendants  as  infringers,  it  refers  the  nuttter  to 
a  master  for  taking  an  account.     It  is  well 
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settled  that  such  a  decree  is  not  a  final  decree 
firom  which  an  appeal  could  be  taken,  or  of 
which  this  court  would  have  jurisdiction,  under 
the  sixth  section  of  the  Judiciary  Act  of  1891. 
Iron  Co.  V.  Martin,  132  U.  S.  91, 10  Sup.  Ot.  Rep., 
32,  and  cases  there  cited.  We  are,  however,  of 
the  opinion  that  it  is  an  interlocutory  decree 
granting  an  injunction,  f^om  which  an  appeal 
would  lie  under  the  seventh  section  of  the 
said  Judiciary  Act. 

An  interlocutory  decree  is : 

"When  the  consideration  of  the  particular 
question  to  be  determined,  or  the  further  con- 
sideration of  the  cause  generally,  is  reserved 
till  a  ftiture  hearing."  Daniel  Oh.  Pr.,  (5th 
Ed.)  986. 

Again: 

•*  In  fact,  till  a  decree  has  been  enrolled,  and 
thereby  become  a  record,  it  is  liable  to  be 
altered  by  the  court  itself,  upon  a  rehearing, 
while  a  decree  which  has  been  enrolled  is  not 
susceptible  to  alteration,  except  by  the  house 
of  lords  or  by  bill  of  review.  For  this  reason 
it  is  that  a  decree  which  has  not  been  enrolled, 
although  it  is,  in  its  nature,  a  final  decree,  is 
considered  merely  as  interlocutory,  and  cannot 
4)6  pleaded  in  bar  to  another  suit  for  the  same 
matter."   Id.,  lok 

In  the  note  to  page  986,  aupray  the  subject  is 
considered  at  some  length,  to  the  effect  that 
the  courts  have  not  laid  down  any  satisfactory 
definition  of  what  is  an  **  interlocutory  de- 
cree." It  is  said  that  the  difficulty  is  in  the 
subject  itself,  for,  by  various  gradations,  the 
interlocutory  decree  may  be  made  to  approach 
the  final  decree  until  the  line  of  discrimination 
becomes  too  fine  to  be  readily  perceived.  It  is  fur- 
ther said  that  the  difficulty  has  been  increased  by 
the  fact  that  the  definition  of  a  final  decree  has 
often  been  made  to  turn,  not  upon  the  nature 
of  the  determination,  but  upon  the  construction 
of  the  statutes  regulating  appeals.  An  allow- 
ance of  an  appeal  from  an  interlocutory  order 
or  decree,  granting  or  continuing  an  injunc- 
tion in  an  equity  cause,  under  the  seventh 
section  of  the  Judiciary  Act  of  1891,  is  a  new 
feature  of  the  practice  in  the  United  States 
courts.  Being  of  a  highly  remedial  nature,  it 
ought  to  be  construed  so  as  to  give  full  force  to 
the  intention  of  the  lawmaker.  The  mischief 
to  be  remedied  by  the  act  was  that  injunctions 
which  deprived  parties  of  the  possession  and 
control  of  property,  or  compelled  enforced 
action  in  the  use  of  property,  were,  under  the 
practice  of  the  courts,  frequently  rendered 
long  before  the  final  hearing  in  the  case,  and 
operated,  to  a  great  extent,  in  the  nature  of 


execution  before  judgment.  This  mischief  was 
as  great  in  patent  cases,  where  parties  on  hear- 
ings preliminary  to  the  final  decree  wsre 
enjoined  pending  long  and  tedious  examina- 
tions in  the  matter  solely  of  accounting,  as  in 
any  other  cases  of  preliminary  injunction.  The 
case  of  Richmond  v.  Atwood,  decided  in  the 
first  circuit,  and  reported  in  48  Fed.  Rep.,  910, 
was  a  case  on  all  fours  with  the  present  one, 
and  therein  the  court  took  and  exercised  juris- 
diction, apparently  without  question.  The 
suit  was  one  for  an  infringement  of  letters 
patent  wherein  an  appeal  was  taken  from  a 
decree  sustaining  the  patent,  holding  the  de- 
fendant to  be  an  infringer,  awarding  an 
injunction,  and  ordering  an  account.  This 
court  having  jurisdiction  of  the  appeal  under 
the  seventh  section,  and  having  jurisdiction 
under  the  sixth  section,  if  a  final  decree  had 
been  rendered  in  the  Circuit  Oourt,  it  would 
seem  to  have  been  competent  for  the  appellee 
to  waive  a  formal  final  decree,  and  submit  the 
cause  to  this  court  on  the  merits.  Our  conclu- 
sion in  the  matter  is  that  in  this  case  the  Circuit 
Court  of  Appeals  was  seized  of  jurisdiction 
under  section  7  of  the  Act  of  1891,  and  that 
as  the  appellee  submitted  the  case  without 
objection,  it  is  now  too  late  to  question  the 
jurisdiction  of  the  court,  even  if  doubtftiL 
After  a  re-examination  of  the  case,  and  a  con- 
sideration of  the  briefs  lately  filed,  we  find  no 
reason  to  disturb  our  former  conclusions  as  to 
novelty  of  appellee's  patent,  or  on  the  ques- 
tion of  appellant's  infringement  Our  decree, 
however,  was  perhaps  too  broad,  and  should  be 
modified. 

The  order  of  the  court  is  that  the  motion  to 
vacate  the  proceedings  in  this  cause,  and  to 
dismiss  the  appeal  for  want  of  jurisdiction,  be 
denied;  that  our  former  decree,  remanding  the 
cause,  with  directions  to  dismiss  the  bill,  with 
costs,  be,  and  the  same  is,  modified  so  as  to 
direct  the  cause  to  be  remanded  to  the  Circuit 
Court,  with  instructions  to  dissolve  and  dismiss 
the  injunction  granted  in  said  court;  and  that 
appellee  pay  the  costs,  and  that  the  rehearing 

applied  for  be  denied. 

»o»i»« 

An  attorney  agreed  with  his  client  to  conduct 
certain  litigation,  and  the  client  agreed  that 
the  attorney  should  receive  as  his  compensation 
a  specified  percentage  of  the  amount  recovered, 
reserving  the  right  within  sixty  days  to  substi- 
tute a  cash  fee  in  place  of  such  percentage. 
Held,  that  the  agreement  constituted  an  equita- 
blCj  conditional  assignment  to  the  attorney  of 
an  interest  in  the  sumect  of  litigation.  Holines 
V.  Evans,  N.  Y.,  29  N.  E.  Rep.,  233. 
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Injuries  to  Ohildren  Trespassingr  on  Rail- 
road Tra^k. 

The  recent  case  of  Lake  Shore  &  M.  S.  Rwy. 
Oo.  v.  Bodemer,  (29  N.  E.  Rep.,  692)  suggests  a 
brief  resume  of  the  decisions  upon  this  subject 
In  the  case  cited  the  engineer,  while  running 
his  train  through  a  crowded  portion  of  a  large 
city,  at  a  speed  greatly  in  excess  of  that  allowed 
by  the  city  ordinance,  at  a  place  where  there 
was  a  roadway  on  each  side  of  the  track  (which 
was  not  fenced  in,)  ran  over  and  killed  a  boy 
trespassing  on  the  track.  The  engineer  could 
haver  seen  the  boy  126  feet  away,  but  did  not 
ring  the  bell  or  blow  the  whistle  until  within  a 
few  feet  of  him.  The  court  left  it  to  the  jury 
to  say  whether,  under  the  circumstances,  the 
engineer  was  guilty  of  such  wanton  and  wHfal 
negligence  as  would  allow  the  administrator  of 
the  boy  to  recover  damages  in  spite  of  the  con- 
tributory negligence  of  the  boy. 

Mr.  Oooley  says:  "Where  the  conduct  of 
the  defendant  is  wanton  or  wilful,  or  where  it 
indicates  that  degree  of  fndifference  to  the 
rights  of  others  which  may  justly  be  character- 
ized as  recklessness,  the  doctrine  of  contributory 
negligenoe  has  no  place  whatever,  and  the 
defendant  is  responsible  for  the  injury  he  in- 
fllotSy  irrespective  of  the  fault  which  placed  the 
plaintiff  in  the  way  of  injury."  Oooley  on 
Torts,  674.  This  doctrine  applies  to  adults  as 
well  as  ohildren— as  to  the  latter  the  law  is  still 
more  tender.  Thus  a  leading  case  holds  that 
a  railroad  company  is  bound  to  exercise  a  high 
degree  of  caution  at  places  and  under  circum- 
stances where  persons  may  be  upon  its  tracks; 
and  if,  by  its  failure  to  do  so,  a  child  of  tender 
years  is  injured,  the  company  is  liable  in  an 
action  by  the  child,  although  the  parent  or  cus- 
todian of  the  child  is  negligent  in  permitting  it 
to  be  upon  the  track,  or  in  not  keeping  a  proper 
lookout  for  the  cars.  Bellefontaine  &  I.  RR. 
Oo^v.  Snyder,  18  Ohio  St.,  899;  98  Am.  Dec., 
176. 

In  other  oases  it  is  held  that  if  an  infant  of 
tender  years  gets  upon  a  railroad  track  in  con- 
sequence of  the  fidlure  of  the  railroad  company 
.  to  erect  a  fence  as  required  by  law,  and  is  run 
over  and  injured  by  a  train  on  the  track,  the 
company  is  liable  to  it  for  the  injury,  if  the 
parents  exercised  ordinary  care  in  guarding  the 
child.  Schmidt  V.  Milwaukee,  etc.,  Rwy.  Oo.,  23 
Wis.,  186 ;  99  Am.  Dea,  158 ;  Fitzgerald  v.  St. 
Paul,  etc.,  Rwy.  Oo.,  29  Minn.,  836 ;  43  Am.  Rep., 
21d. 

A  case  more  analogo^^  to  the  Bodemer  case, 
is  that  of  Meeks  v.  Southern  Pac.  RR  Oo.,  66 


Oal.,  613 ;  38  Am.  Rep.,  67,  where  a  boy  of  seven 
lying  insensible  or  asleep  on  a  railway  track 
near  a  highway  crossing,  was  injured  by  a 
train.  He  was  perceived  by  the  fireman  and 
engineer  in  time  to  stop,  but  they  supposed 
him  a  bunch  of  leaves  or  weeds,  until  too  late. 
No  warning  signal  was  given.  His  parents  had 
forbidden  him  to  go  on  the  track ;  and  the  court 
held  that  a  recovery  was  warranted.  In  Hyde 
V.  Union  Pac.  Rwy.  Oo.,  26  Pac.  Rep.,  979,  achild 
who  was  a  trespasser,  fell  asleep  on  defendant's 
track.  The  engineer  saw  the  child  when  he 
was  between  two  and  three  hundred  yards 
away,  but  could  not  make  out  what  it  was  till 
within  30  feet,  when  he  endeavored  to  stop 
the  train.  Here  it  was  held  that  the  child's 
father  could  recover.  See  also,  Keyser  v.  Rail- 
way Oo.,  56  Mich.,  669 ;  Gunn  v.  Ohio  River  R 
R.  Oo.,  14  S.  E.  Rep.,  466.  A  higher  degree  of 
care  is  demanded  of  the  railroad  company  when 
the  trespasser  is  a  child  than  when  he  is  a  grown 
person.  Kansas  Pacific  Rwy.  Oo.  v.  Whipple,  39 
Kan.,  431.  See  also,  Indianapolis,  etc.,  Rwy.  Oo. 
V.  Pitzer,  109  Ind.,  179 ;  68  Am.  Rep.,  887,  which 
was  a  similar  case.  For  cases  where  the  com- 
pany was  exonerated  from  liability,  see  Oauley 
V.  Pittsburgh,  &c.,  R.  Oo.,  96  Pa.  St.,  398 ;  40  Am. 
Rep.,  664 ;  Baltimore,  etc.,  R  Oo.  v.  Schwindling, 
107  Pa.  St.,  258 ;  47  Am.  Rep.,  706 ;  Philadelphia, 
etc.,  R  Oo.  V.  Spearen,  47  Pa.  St.,  300 ;  86  Am. 
Dec,  644 ;  Morrisey  v.  Eastern  R.  Oo.,  126  Mass., 
377  ;  30  Am.  Rep.,  686. 

So  also  in  the  *'  turntable  cases  "  the  railroads 
have  been  held  liable,  where  turntables  were 
left  so  that  children  could  turn  them,  for  ii^ju- 
ries  received  in  so  doing,  notwithstanding  the 
fact  that  the  injured  ones  were  trespassers. 
KefiFe  v.  Milwaukee,  etc.  R  R  Oo.,  21  Minn., 
207;  18  Am.  Rep.,  393;  Nagel  v.  Missouri  Pac. 
R.  R.  Oo.,  76  Mo.,  663 ;  42  Am.  Rep.,  418 ;  Evan- 
sich  V.  Gulf,  etc.,  Rwy.  Oo.,  67  Tex.  126 ;  44  Am. 
Rep.  686 ;  Oontra  see  St.  Louis,  etc.,  R  Oo.  v. 
Bell,  81  111.,  76 ;  26  Am.  Rep.,  269.  In  one  case 
found,  however,  the  court  submitted  the  ques- 
tion of  contributory  negligence  to  the  jury. 
Kansas  Oent.  Rwy.  Oo.  v.  Fitzsimmons,  22  Kan., 
636;  31  Am.  Rep.,  203. 

The  ordinary  rule  is  that  a  carrier  of  passen- 
gers is  bound  to  exercise  only  ordinary  care 
towards  trespassers  and  persons  reftising  to  pay 
fore.  Higley  v.  Gilmer,  3  Mont.,  90 ;  36  Am. 
Rep.,  460.  And  a  party  not  sustaining  the  rela- 
tion of  passenger  must,  in  addition  to  accident 
and  his  own  injury,  affirmatively  show  his  own 
freedom  from  carelessness  or  negligence  in 
causing  or  contributing  to  produce  it.  Galena, 
etc.  R.  R.  Oo.  V.  Yarwood,  17  111.,  609 ;  66  Am. 
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Dec.,  682.  But  in  Hoffman  v.  New  York  Cent 
etc.,  R.  Co.,  87  N.  Y.,  26;  41  Am.  Rep.,  337,  a 
recovery  was  allowed  where  a  boy  eight  years 
old  jumped  upon  the  steps  of  a  passenger  rail- 
way car  and  sat  on  the  platform,  to  steal  a  ride, 
and  the  conductor  or  brakeman  kicked  him  off 
the  car  while  the  train  was  moving  some  ten 
miles  an  hour,  and  he  was  injured.  And  the 
same  result  was  reached  in  Kansas  City,  etc.,  R. 
Co.  V.  Kelly,  36  Kan.,  656;  59  Am.  Rep.,  596. 

A  street  railway  company  is  bound  to  exer- 
cise the  highest  degree  of  diligence  to  discover 
and  avoid  injuring  a  young  child  on  its  track. 
Galveston  City  R  Co.  v.  Hewitt,  67  Tex.,  473 ; 
60  Am.  Rep.,  32.  But  see  HestonviUe  Pass.  Rwy. 
Co.  V.  Connell,  88  Pa.  St.,  620 ;  32  Am.  Rep., 
472 ;  Philadelphia,  etc.,  Pass.  Rwy.  Co.  v.  Hen- 
rice,  92  Pa.  St,  431 ;  37  Am.  Rep.,  699;  Bishop 
V.  Union  R.  R.  Co.,  14  R.  I.,  314;  61  Am.  Rep., 
386. 

In  Givens  v.  Kentucky  Central  R  R  Co.,  16 
S.  W.  Rep.,  1067,  plaintiff's  decedent,  a  boy 
nine  years  old,  was  killed  in  passing  over  de- 
fendant's railroad  track  at  a  place  which  was 
neither  a  public  highway  nor  a  usual  crossing 
place,  though  within  the  limits  of  a  village. 
A  freight  train  had  just  passed,  and  the  deced- 
ent, without  seeing  the  engine  and  tender  which 
immediately  followed  it  running  backward, 
went  upon  the  track  and  was  killed.  The  engine 
was  not  going  faster  than  a  man  could  walk, 
and  the  son  of  the  engineer  in  charge  of  the 
engine  could  not  see  the  decedent  because  of 
the  tender.  It  was  held  that  a  binding  charge 
in  favor  of  the  defendant  was  proper.  See 
also.  Tennis  v.  I.  C.  R^.  Rwy.  Co.,  26  Pac.  Rep., 
876 ;  Spicer  v.  Ches.  &  Ohio  R  R  Co.,  44  W. 
Va.,  514. 

Stockbrokers  —  Purchase  of  Stock. —The 
fkct  that  defendants,  who  were  stockbrokers, 
directed  the  purhase  of  certain  stock  in  pursu- 
ance of  a  contract  with  their  principal  to  carry 
it  for  him  on  a  margin,  such  direction  does  not 
authorize  the  broker  fW>m  whom  the  stock  was 
purchased  to  make  a  transfer  thereof  to  defen- 
dants on  the  books  of  the  company.  Glenn  v. 
Garth,  N.  Y.,  31  N.  E.  Rep.,  344. 

Employment  of  Solicitors  by  Married  Women. 
— Costs  can  be  recovered  either  by  virtue  of  stat- 
ute or  contract.  Divorce  proceedings  afford  an 
illustration  of  the  former.  In  the  case  of  con- 
tract the  wife  may  have  authority  to  pledge  her 
husband's  credit  for  necessary  services.  Where 
neiUier  of  these  grounds  exists  the  liability 
must  depend  upon  the  possession  of  free  sepa- 
rate estate. 


Circuit  Court  N.  D.  Illinois. 

BISHOP  V.  AMERICAN  PRESERVERS' 
ET  AL. 


CO. 


Contracts  in  Rbstkaxnt  of  Trade— Tmat  Combine* 
tions.— Act  Ck>nRre8S  July  2, 1890,  (26  St.  at  Large,  200,) 
which  forbids  combinations  in  restraint  of  interstate 
commerce,  and  gives  a  right  of  action  to  anjr  person  in- 
jured by  acts  in  violation  of  its  provisions,  does  not 
authorize  suit  where  the  only  cause  of  action  is  the 
bringing  of  two  suits  which  have  not  been  decided. 
2.  Samb— Pleading.— A  declaration  in  such  an  action  which 
does  not  aver  that  the  goods  manufactured  by  plaintiff, 
and  in  respect  of  which  he  claims  to  be  injured,  are  a 
subject  of  interstate  commerce,  or  that  the  acta  com- 
plained of  have  anything  to  do  with  any  contract  in 
restraint  of  trade,  or  that  the  parties  are  citizens  of 
diflferent  States,  is  demurrable. 

Decided  June  8,  1892. 
At  Law.  On  demurrer  to  declaration. 
Action  by  Andrew  D.  Bishop  against  the 
American  Preservers'  Company,  Bernard  R 
Ryan,  and  T.  E.  Dougherty,  for  injuries  alleged 
to  have  been  sustained  in  his  business  and  prop- 
erty by  reason  of  acts  of  the  defendants  in  vio- 
lation of  the  "Anti-Trust  Law,"  (26  St  at  Large, 
209.)  That  act  makes  illegal  all  combina- 
tions **  in  restraint  of  trade  or  commerce  among 
the  several  States,"  and  provides  th&t  "any 
person  who  shall  be  injured  in  his  business  or 
property  by  any  other  person  or  corporation, 
by  reason  of  anything  forbidden  or  declared  to 
be  unlawftil  by  this  act,  may  sue  therefor,  and 
recover  threefold  damages." 

Mr.  Justice  Blodgbtt,  District  Judge,  deliv- 
ered the  opinion  of  the  Court : 

This  suit  is  now  before  the  court  on  a  demurrer 
to  the  declaration  by  the  defendants,  the  Amer- 
ican Preservers'  Company,  Bernard  R  Ryan, 
and  T.  E.  Dougherty. 

Plaintiff  charges  that  in  1888  he  was  engaged 
in  the  business  of  manufacturing  fruit  butter, 
jellies,  preserves,  etc.,  in  the  city  of  Chicago, 
and  that,  at  the  instance  of  others  eng^aged  in 
the  same  business,  he  entered  into  an  agree- 
ment with  them  for  the  formation  of  a  trust  or 
combination  for  the  purpose  of  advancing  and 
maintaining  the  prices  of  such  goods,  and  that 
a  trust  or  combination  called  the  "  American 
Preservers'  Trust"  was  organized  for  that  pur- 
pose, of  which  plaintiff  became  a  member,  and 
to  which  he  conveyed  his  property  and  plluit 
which  he  had  used  in  said  business ;  that  after- 
wards the  managers  of  the  organization  decided 
to  take  in  more  manufacturers  and  their  prop- 
erty, and  adopt  the  form  of  organizing  under  a 
charter  granted  under  the  laws  of  West  Vir- 
ginia for  the  purpose  of  conducting  the  busi- 
ness of  said  trust,  and  ^that  he  assigned  and 
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transferred  his  property  used  in  said  business 
to  the  said  company,  the  American  Preservers' 
Company,  one  of  the  defendants  herein ;  that, 
after  he  had  *so  transferred  his  property  to  the 
said  tmst  and  company,  differences  arose  be- 
tween himself  and  the  managers  of  said  trust, 
and  the  said  trust  known  as  the  "American 
Preservers'  Company"  brought  a  suit  of  replevin 
in  one  of  the  courts  of  the  city  of  Chicago,  and 
took  possession  of  the  property  and  plant, 
books,  etc.,  which  plaintiff  had  used  in  the 
management  of  his  business  in  connection  with 
said  trust,  and  that  said  defendant,  the  Ameri- 
can Preservers'  Company,  has  also  brought  suit 
at  law  in  this  court  against  plaintiff,  claiming 
to  recover  the  sum  of  (3,000.  This  is  the  sub- 
stance of  the  declaration. 

It  is  sufficient  for  the  purposes  of  this  de- 
murrer to  say : 

1.  This  declaration  does  not  show  that  the 
suits  comi>lained  of  are  yet  decided.  It  may  on 
trial  be  shown  and  decided  that  the  defendant 
has  the  right  to  maintain  both  these  actions 
against  plaintiff. 

2.  As  a  rule  an  action  at  law  cannot  be  main- 
tained for  bringing  even  a  false  and  fictitious 
action  against  a  person.  The  commencement 
of  a  suit  at  law  is  an  assertion  of  the  right  in  a 
manner  provided  by  law,  and  persons  so  com- 
mencing suits  cannot  be  subjected  to  otiier 
actions  or  penalties  by  reason  of  their  having 
done  so,  or  for  asserting  or  prosecuting  what 
they  claim  as  a  legal  right.  The  remedy  of  the 
X>arty  so  sued  is  in  defending  the  suit,  and,  if  he 
is  successftil  in  his  defense,  he  recovers  costs, 
and  sometimes  damages.  Qorton  v.  Brown,  27 
DL  489 ;  Speer  v.  Skinner,  35  III  282 ;  Wetmore 
V.  Mellinger,  64  lowa^  741,  18  N.  W.  Rep.,  870. 

It  is  clear  f^m  the  allegations  in  this  declarar 
tion  that  the  plaintiff  has  attempted  to  bring 
this  suit  under  the  provisions  of  the  Act  of 
Congress  entitled  "  An  act  to  protect  trade  and 
commerce  against  unlawftil  restraints  and  mo- 
nopolies," approved  July  2, 1890,  (26  St.,  p.  209.) 
'  But  the  injuries  complained  of  are  not  such  as 
give  a  right  of  action  under  this  statute. 
Although  this  defendant,  the  American  Pre- 
servers' Company,  may  be  an  illegal  organiza- 
tion, it  may  have  a  valid  right  in  the  property 
replevied,  as  against  plaintiff,  and  the  right  to 
sue  and  collect  the  |3,000  for  which  suit  is 
brought.  If,  from  difficulties  growing  out  of 
the  organization  and  management  of  the  al- 
leged trust,  an  altercation  and  quarrel  had  en- 
sued between  plaintiff  and  the  other  members 
or  officers  of  the  trust,  and  plaintiff  had  been 
assaulted  by  the  persons  he  was  so  associated 


with,  it  is  very  dear  he  would  have  had  no 
right  of  action  under  this  statute.  Further,  it 
is  not  averred  in  the  declaration  that  the  goods 
manufactured  by  plaintiff  .are  a  subject  of  inter- 
state commerce.  Neither  does  it  appear  that 
the  suits  complained  of  had  anything  to  do 
with  the  alleged  contract  in  restndnt  of  trade. 
Certainly,  as  it  seems  to  me,  until  the  decision 
of  the  suits  complained  of,  plaintiff  has  sus- 
tained no  damage  for  which  he  cannot  be  ade- 
quately compensated  by  the  costs  and  damages 
to  be  awarded  in  the  determination  of  those 
cases,  if  it  shall  be  held  there  was  no  right  of 
action.  Can  a  party  to  an  illegal  contract  bring 
suit?  Miller  v.  Ammon,  12  Sup.  Ct  Rep., 
884,  (decided  by  the  Supreme  Court,  May  16, 
1892.)  We  do  not  deem  it  necessary  to  pass  on 
that  question  at  this  time.  The  declaration  is 
also  fatally  defective  in  not  averring  the  citi- 
zenship of  the  parties  to  be  such  as  gives  this 
court  Jurisdiction.    The  demwrrer  is  sustained. 


Meerni 

KISHAN  SAHAI  v.  ALADAD  KHAN 
AND  ANOTHER. 

1.  Ciyil  Procedure  Code,  Section  18,  ClMue  (2)— Aet  judi' 

oato— Ezecation  of  decree— Principle  of  res  judicata  as 
applied  to  execution  proceedings. 

2.  Where  a  person  on  his  own  application  was  added  as  a 

party  respondent  to  an  appeal,  and  on  the  case  in  appeal 
being  remanded  under  Section  662  of  the  Code  of  Civil 
Procedure  for  retrial  on  the  merits  practically  took  no 
steps  whatever  to  defend  the  suit:— 
8.  Held,  that  he  could  not  afterwards  plead,  by  way  of 
objection  to  execution  of  the  decree,  matters  which 
ought  to  have  formed  part  of  his  defense  to  the  suit, 
had  he  chosen  to  defend  it.    Bam  Kirpal  v.  Bup  Kuarl, 
I.  L.  B.,  6  AU..  269,  referred  to. 
First  Appeal  No.  9,  of  1890.    Decided  December  2, 1881. 
Chief  Justice  Edob,  and  Justice  Ttbrrl  sitting. 

The  &cts  of  this  case  sufficiently  appear 
from  the  judgment  of  the  court. 

This  is  an  appeal  arising  out  of  the  execution 
of  a  decree.  One  Aladad  Ehan  brought  his 
suit  against  Ismail  Khan  and  others  in  which 
he  claimed  possession  of  his  share  of  his 
father's  estate.  His  suit  was  dismissed  in  the 
first  court  on  the  finding  that  he  was  illegiti- 
mate. It  finally  came  in  appeal  before  this 
court.  Aladad  Khan  was  the  appellant,  and 
during  the  pendency  of  the  appeal  in  this  court, 
Lala  Kishan  Sahai,  who  is  the  appellant  in  this 
execution  appeal,  presented  a  petition  on  11th 
May,  1887,  to  this  court  ailing  that  he  was 
the  purchaser  of  the  property  in  suit  and  ask- 
ing to  be  made  a  respondent  in  the  case,  the 
case  being  the  appeal.  On  the  same  day  this 
court  passed  an  order  under  sections  372  and 
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582  of  the  Code  of  Civil  Procedure,  adding  him 
as  a  respondent  in  the  suit.  The  result  of  the 
appeal  here  was  that  on  the  7th  April,  1888,  this 
court  allowed  the  appeal,  holding  that  the 
plaintifif,  Aladad  Khan,  was  legitimate,  and  the 
suit  was  remanded  under  section  562  of  the 
Oode  of  Civil  Procedure,  for  trial  on  the  merits. 
Now,  as  we  have  said,  that  order  of  remand 
was  made  on  the  7th  April,  1888.  Kishan  Sahai 
was  a  party  to  that  order  of  remand.  The  29th 
January,  1889,  was  fixed  in  the  court  below,  we 
assume  for  the  hearing  of  the  case,  and  on  the 
12th  of  that  month,  Kishan  Sahai  presented  an 
application  (Document  No^  11)  in  which  he 
asked  for  two  months'  time,  on  the  ground  that 
he  had  not  his  documentary  evidence  ready. 
On  the  15th  January,  1889,  the  Subordinate 
Judge  passed  an  order  allowing  Kishan  Sahai 
one  month's  time  and  fixing  the  hearing  for  the 
6th  March,  1889.  The  day  before  the  6th  March, 
viz.,  on  the  5th  March,  Kishan  Sahai  presented 
an  application  alleging  that  he  had  been  in- 
duced by  false  representations  of  the  plaintifl", 
Aladad  Khan,  to  advance  the  money  on  the 
property  and  asking  that  he  might  be  brought 
in  as  a  party  to  the  suit  under  section  32  of  the 
Code  of  Civil  Procedure  and  be  allowed  to  put 
in  a  defense,  and  that  issues  might  be  framed 
and  the  case  tried  as  against  him.  On  the  6th 
March,  1889,  the  Subordinate  Judge  rightly 
held  that  as  the  High  Court  had  made  him  a 
party  to  the  suit,  by  its  order  to  which  we  have 
referred,  he  must  be  regarded  as  a  party  until 
his  name  should  be  struck  ofi",  and  that  his 
position  was  not  that  of  a  party  merely  to  the 
appeal,  and  refused  the  application.  Now, 
Kishan  Sahai,  if  he  had  chosen  to  do  so,  could 
long  before  the  5th  March,  1889,  have  filed  a 
written  statement  raising  any  defense  which 
he  had  or  thought  he  had.  The  suit  as  against 
him  commenced  fVom  the  time  when  he  was 
made  a  party  to  it,  and,  for  the  matter  of  that, 
if  he  had  been  so  disposed,  he  might  have  filed 
his  written  statement  in  this  court  even  during 
the  pendency  of  the  appeal.  Kishan  Sahai 
does  not  appear  to  have  taken  any  steps  prior 
to  the  5th  March,  1889,  to  file  a  written  state- 
ment either  in  this  court  or  in  the  court  below, 
and  it  is  to  be  observed  that,  in  the  petition 
which  he  presented  to  this  court  upon  which 
the  order  of  the  11th  May,  1887,  was  passed,  he 
merely  alleged  his  title  as  that  of  a  purchaser 
holding  a  sale  certificate.  Ultimately  the 
Subordinate  Judge  on  the  re-trial  of  the  suit 
under  the  order  of  remand  of  this  court  de- 
creed the  plaintiffs  claim  for  possession. 
When  the  plain tifi"  proceeded  to  execute  that  j 


decree  Lala  Kishan  Sahai  filed  objections, 
seven  in  number,  only  one  of  which,  namely, 
No.  6,  is  relied  on  here;  indeed,  there  is  noth- 
ing in  the  other  objections.  Now  as  to  that, 
Lala  Kishan  Sahai  should  have  raised  as  a 
defense  the  matter  alleged  in  that  paragraph  6, 
if  it  amounted  to  a  defense  at  all.  He  should 
have  done  so  either  in  this  court  when  the  case 
was  here  or  at  the  latest  in  the  court  below  in 
proper  time.  Under  the  circumstances  we  are 
of  opinion  that  it  is  a  case  which  falls  within 
the  principle  of  Explanation  II  of  Section  13  of 
the  Code  of  Civil  Procedure.  Although  sec- 
tion 13  may  not  in  terms  apply,  by  reason  of 
the  matter  not  having  been  decided  in  another 
suit,  still  the  Privy  Council  in  an  analogous 
case  has  told  the  courts  in  India  that  the  prin- 
ciple of  law  underlying  section  13  is  to  be 
applied  to  proceedings  in  the  execution  of  de- 
crees. The  case  to  which  we  refer  is  Ram 
Kirpal  v.  Rup  Kuari,  I.  L.  R.,  6  All.,  269.  In 
fact  until  the  Subordinate  Judge  was  on  the 
eve  of  deciding  the  suit  before  him  on  remand 
Lala  Kishan  Sahai  never  suggested  apparently 
any  such  defense  as  that  shadowed  forth  in 
paragraph  6  of  his  objections.  We  dismiss  this 
appeal  vnth  costs, — Ijidian  Jurist 


Statute  op  Frauds— Acceptance.— A  review 
of  the  wavering  decisions  as  to  what  is  accept- 
ance. Cases  are  cited  in  which  there  has  been 
actual  rejection  of  goods  after  inspection 
though  held  to  be  acceptance  within  the  act. 
Reference  is  made  to  Taylor  v.  Smith,  in  which 
the  statute  is  said  to  mean  acceptance  and  not 

rejection. 

' »  <»»  » 

Stockbrokers'  Pledges  of  the  People's  Secu- 
rities.—In  continuation  of  a  previous  article 
the  learned  writer  comments  upon  the  decision 
that  the  pledge  of  a  security  by  a  stockbroker 
does  not  put  the  pledgee  upon  inquiry  as  to  the 
ownership  merely  because  the  pledgor  is  a 
broker.  The  rule  established  is  stated  thus: 
"A  person  taking  a  negotiable  instrument  in 
good  faith  and  for  value  obtains  a  title  valid 
against  all  the  world." 


Municipal  Ordinances  —  Enactment  — 
Where  a  city  charter  provides  that  public  no- 
tice shall  be  given  of  the  introduction  of  all 
ordinances  for  street  improvements,  an  ordi- 
nance introduced  upon  a  notice  not  indioatory 
of  the  substance  of  the  ordinance  will  be  set 
aside.  State  v.  Long  Branch  Comrs.,  N.  J.,  24 
Atl.  Rep.,  368. 
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One  of  our  exchanges  puts  a  very  pointed 
query,  when  it  aaks  why  the  State  should  not 
reimburse  innocent  men  who  have  been  con- 
victed of  crime  and  suffered  as  a  consequence 
of  judicial  error.  In  several  European  nations 
the  system  of  reparation  for  judicial  errors  has 
been  established  and  found  to  operate  benefici- 
ally, and  there  seems  to  be  no  reason  why  it 
should  not  exist  in  the  United  States.  It  is  a 
subject  that  can  be  discussed  profitably  in  legal 
iournsAB,— Michigan  Law  Journal, 

Municipal  Impbovements— Sidewalks.— In 
a  city  of  the  second  class,  no  x>etition  is  neces- 
sary to  g^ve  the  council  thereof  jurisdiction 
over  sidewalks,  for  the  purposes  of  repairing  or 
reconstructing  the  same.    Wilkin  v.  Houston, 

Kan.,  30  Paa  Rep.,  23. 

1  <#»  » 

Abbitbation  by  Aqbbembnt. — A  submission 
to  arbitration  by  agreement  between  the  par- 
ties, and  not  by  rule  of  court,  which  provides 
that  the  arbitrators  shall  report  their  award  to 
the  court  "to  be  confirmed  and  made  the  judg- 
ment of  the  said  court,"  is  valid,  and  gives  the 
court  jurisdiction.  McOall  v.  McCall,  S.  Oar., 
11  South.  Rep.,  348. 


£egal  Notites 


Rule  of  Court. 

Bulb  20.  *  *  *  *  Hereafter  all  notices  which  relate  to 
proceedinga  in  the  Supreme  Court  of  the  District  of  ChlumbiOf 
the  puhUcation  of  which  is  required  by  law  or  by  rules  of 
Courts  or  by  any  order  of  Oourtt  shall  be  published  in  The 
Washinoton  Law  Beporter,  during  the  time  required  by 
law^  in  addition  to  any  other  papers  which  may  be  t^pjcially 
ordered  or  which  may  be  selected  by  the  parties. 


Cegal  Notired. 


FIR8X  IPiSHRXIO^. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  12th  day  of  May.  1892. 

LIMe  E.  Allen»  ) 

V.  VEquity.    No.  13,782.    Docket  83. 

Johnson  Allen.  ) 

On  motion  of  the  plaintiff,  by  Mr.  E.  B.  Hay,  her 
solicitor,  it  is  ordered  that  the  defendant,  JOHNSON 
ALLEN,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  after  this  day ; 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  divorce  because  of  cruel  treat- 
ment of  the  complainant  by  the  defendant. 
By  the  Court.  A.  B.  HAGNER.  Justice,  Ac. 

True  copy.    Te«t :  J.  R.  Young,  Clerk,  &c. 

89  By  M.  A.  Clancy,  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
the  22d  day  of  September,  1892. 

Lizzie  T.  Taylor    ) 

V.  >•  No.  14,062.    Equity  Doc.  34. 

William  J.  Taylor.  J 

On  motion  of  the  plaintiff,  by  Mr.  C.  Carringion,  her  solici- 
tor, it  is  ordered  that  the  defendant,  WILUAM  J.  TAYLOR, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day;  otherwise 
the  cause  will  be  pnx^eded  with  as  in  case  of  default. 

The  object  of  this  suit  is  divorce  **  a  vinculo  matrimonii  " 
for  willfal  and  w'.thont  canse  desertion  and  abandonment 
for  two  year?. 

by  the  Court.  W.  S.  COX,  .Juf^tice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

9  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

September,  29th,  1892. 

In  the  case  of  John  B.  Hollingshead,  administrator  of 
FRANCIS  I.  HOLLIINGSHBAD.  deceased,  the  administra- 
tor aforesaid  has,  with  the  approval  of  the  court,  appointed 
Friday,  the  2lst  day  of  October.  A.  D.  1892,  at  1  o'clock 
p.  m.  for  making  payment  and  distribution  under  the 
court*s  direction  and  control :  when  and  where  all  creditors 
and  persons  entitled  to  distributive  shares  (or  legacies)  or  a 
residue,  are  hereby  notified  to  attend  in  person  or  by  agent 
or  attorney  duly  authorized,  with  their  claims  against  the 
estate  properly  vouched :  otherwise  the  said  administrator 
will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  oe  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  pre- 
vious to  the  said  day. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Colutnbia. 
89    No.  4618.    Edwards  &  Barnard.  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  29th  day  of  September,  1892. 

Catherine  6.  Lee,  by  William  Cammack,  her  next  firiend, 

vs. 

Henry  C.  Lee. 

No.  14,111.    Bq.  Docket  84. 

On  motion  of  the  plaintiff,  by  Mr.  Edmund  Burke,  her 
solicitor,  it  is  ordered  that  the  defendant,  HENRY  C.  LEE, 
cause  his  appearance  to  be  entered  hereiu  on  or  before  the 
first  rule-day  occurring  fortv  days  after  this  day;  otheiv 
wise  the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vinculo 
matrimonU  by  the  plaintiff  from  the  defendant,  and  that  the 
plaintiff  be  restored  to  her  maiden  name  of  Catherine  Q. 
Kobey,  on  the  ground  of  two  years'  abandonment  and  de- 
sertion by  the  defendant  of  the  plaintiff.  It  is  further  or- 
dered that  this  order  shall  be  published  in  the  Washington 
Law  Iteporter  and  in  the  Evening  Star  newspaper  once  a 
week  for  three  successive  weeks. 

By  the  court.  A.  O.  BRADLEY,  Justice,  Ac. 

True  copy.    Test:  J.  R.  Young,  Clerk,  Ac. 

S» By  M.  A.  Clancy,  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  an  Equity  Court. 
This  28th  day  of  September.  1892. 
Richard  T.  Bell) 

V.  J- No.  12,138.    Equity  Docket  30. 

Allen  F.  Bell,  i 

Ordered  that  the  sale  made  and  reported  by  the  trustee 
in  the  above  cause  to  Gteoree  R.  Williams  on  the  29th  day  of 
August,  1892,  and  assigned  to  Amnon  Behrend.  as  in  said 
report  set  forth,  be  ratified  and  confirmed  unless  cause  to 
the  contrary  thereof  be  shown  on  or  before  the  28th  day  of 
October  next. 

Provided  a  copy  of  this  order  be  inserted  in  the  Washing- 
ton Law  Reporter,  once  in  each  of  three  sucesslve  weeks 
before  the  28th  day  of  October  next. 

A.  C.  BRADLEY,  Justice. 
True  copy.    Test :  John  R.  Young,  Clerk. 

By  M.  A.  Clancy,  Asst.  Clerk. 


IN  TH£  supreme  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  7th  day  of  September,  1892. 


nal.  ) 
et  al.  r 


No.  18,602.    Eq.  Docket  88. 


James  H.  DeVaughn  et  al. 

William  H.  DeVaughn 

On  motion  of  the  plaintiffs,  by  Mr.  C.  E.  Nicol,  their  solici- 
tor, it  is  ordered  that  the  defendants,  WILLIAM  H.  Db- 
VAUGHN,  SAMUEL  P.  DbVAUQHN,  ELIZABETH  Db- 
VAUQHN,  CATHARINE  SPALDING,  GEORGE  SPAL- 
DING, ELIZABETH  KELLY,  WILLIAM  KELLY, 
CHARLES  BEACH,  CARRIE  L.  BEACH,  FANNIE 
SULLIVAN,  CAROLINE  S.  DeVAUGHN,  JOHN  H.  Db- 
VAUGHN,  ALICE  E.  DbVAUQHN,  EDGAR  N.  -Db- 
VAUGHN,  JANE  DAVIS,  ELIJAH  DAVIS,  ALICE  CROWN 
and  WINFIELD  CROWN,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  occurring  forty 
days  after  this  day ;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  declaring  that 
certain  devises  in  the  will  of  Samuel  DeVaughn,  deceased, 
in  remainder  to  Martha  Ann  Mitchell,  deceased,  lapsed  and 
became  void;  also  to  have  the  real  estate  and  premises  in 
said  devises  mentioned  sold,  and  the  proceeds  distributed 
among  the  persons  entitled  thereto. 

By  the  Court.  W.  8.  COX,  Justice,  Ac. 

Troe  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

86  4t  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  September  7,  1892.    J.  R.  Young,  Clerk.] 
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SBCO^D    I^SHRXIOI^. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

This  23d  of  September,  1892. 

In  re  estate  of  JOSEPHINE  DIGMUELLER,  dec'd,  late  of 
Washington,  D.  O.    No.  5187.    Administration  Doc.  18. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament,  and  for 
letters  of  administration  c.  t.  a.  on  the  estate  of  said 
Josephine  Digmueller,  deceased,  by  Michael  A.  Mess. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  October  21st,  1892,  at  1  o'clock  p.  m.,  to  show 
cause  if  any  exist  against  the  granting  of  such  application. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter,  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court:  W.  S.  COX,  Justice. 

A  true  copy.  Teste :  L.  P.  WRIGHT,  Reg.  of  Wills,  D.  C. 
89  M.  A.  Mess,  Proctor  for  applicant. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

This  23d  day  of  September,  1892. 

In  re  estate  of  EMILY  W.  FARQUHAR,  late  of  the  Dis- 
trict of  Columbia.  '  No.  4912.    Administration  Doc.  17. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament  and  for 
letters  of  Administration  with  will  annexed  on  the  estate 
of  said  Emily  W.  Farquhar,  deceased,  by  Sophie  S.  Kreidler 
and  Edward  A.  Kreidler. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
Court  on  Friday  Oct.  21, 1892,  at  one  o'clock  p.  m.,  to  show 
cause  if  any  exist  against  the  granting  of  such  application. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  once  in  each  of  tnree  successive  weeks  before 
said.  day. 

ByHhe  Court.  W.  8.  COX,  Justice. 

A  true  copy.    Teste :    L.  P.  Wright,  Reg.  of  Wills,  D.  C. 
89  C.  M.  &  H.  S.  Matthews,  Proctors  for  applicant. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

This  28th  of  September,  1892. 

In  re  estate  of  HENRY  HALL,  late  of  the  District  of 
Columbia.    No.  5192.    Administration.  Doc.  18. 

Application  having  been  made  for  the  probate  of  a  papf  r- 
writing  propounded  as  the  last  will  and  testament,  and  for 
letters  testamentary  on  the  estate  of  said  Henry  Hall, 
deceased,  by  Mrs.  iSarah  Hall,  the  widow. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
Court  on  Friday. October  28th,  1892,  at  11  o'clock  a.  m.,  to 
show  cause  if  any  exist  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  and  Evening  Star,  once  in  each  of  three  suc- 
cessive weeks  before  said  day. 

By  the  Court:  A.  C.  BRADLEY,  Justice. 

A  true  copy.    Teste :    L.  P.  Wright,  Reg.  of  Wills,  D.  C. 
39       Carusi  &  Miller,  Proctors  for  applicant. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Mary  M.  King  et  al.      ) 

vs.  \  In  Equity.    No.  13,384. 

Maria  L.  Donaldson  et  al.  ) 
Edwin  Forrest  and  Anson  S.  Taylor,  trustees,  having  re- 

K)rted  that  on  the  24th  day  of  May,  1892,  they  sold  to  James 
cK.  Eiker,  part  of  lot  one  in  square  twenty-four,  (24.)  for 
forty-three  hundred  (4300)  dollars,  and  on  the  25th  day  of 
May,  A.  D.  1892,  to  William  W.  Hough,  part  of  lot  one  in 
square  fifty-four,  for  thirty-five  hundred  and  seventy-five 
(3675)  dollars;  and  to  William  C.  Hauptman,  the  north  four- 
teen (14)  feet  of  lot  twelve  (12)  in  square  seventy-seven  (77) 
for  twenty-four  hundred  (2400)  dollars,  all  of  said  lots  being 
in  the  City  of  Washington,  District  of  Columbia.  It  is  this 
26th  day  of  September,  A.  D.  1892,  ordered,  that  said  sales 
will  be  finally  ratified  and  confirmed  on  the  29th  day  of 
October,  A.  D.  1892,  unless  cause  to  the  contrary  be  shown 
on  or  before  said  last  mentioned  day. 

Provided  a  copy  of  this  order  be  inserted  in  each  of  the 
three  successive  issues  of  the  Washington  Law  Reporter 
published  next  after  the  date  of  this  order. 

W.  S.  COX,  Justice. 

True  Copy.    Test:  J.  R.  Young,  Clerk,  Ac. 

39  By  M.  A.  Clancy,  Asst.  Clerk. 


Cegal  JSotictB. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
John  Walker  and  Amanda,  his  wife,  Margaret  Kent  and  Lewis 
Kent,  Complainants, 
vs. 
Etta  Walker,  William  Otis  Walker,  (in&nt)  Richard  R.  Jackson, 
Guardian  of  Ida  Walker,  Lizzie  Walker,  and  Reed 
Walker,  (infants.)  and  said  Ida,  Lizzie  and  Reed 
Waliier,  Defendants. 
Equity.    No.  12,823.   Doc.  30. 
Application  having  been  made  by  complainants  in  the 
above-entitled  cause  oy  R.  B.  Lewis,  their  solicitor  for  leave 
to  file  a  supplemental  bill,  and  it  appearing  that  the  defen- 
dants Etta  Walker,  William  Otis  Walker,  Richard  R.  Jack- 
son, guardian    of  Ida  Walker,  Lizzie    Walker  and    Reed 
Walker,  and  the  said  Ida,  Lizzie  and  Reed  Walker  are  non- 
residenta  of  the  District  of  Columbia,  it  is  this  24th  day  of 
September.  1892,  ordered  that  the  said  defendanta  appear 
here  within  ten  days  after  due  publication  of  this  order 
under  the  20th  rule  of  this  Court  and  show  cause  if  any 
they  can,  why  such  leave  should  not  be  granted.   The  object 
of  the  suit  is  for  sale  of  lot  28  in  square  100,  and  division  of 
proceeds  among  those  entitled. 

89  W.  S.  COX,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

By  M.  A.  Clancy,  Asat.  Clerk. 
[Filed  September  24, 1892.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Katherine  Reidy,     )  • 

V.  y  In  Equity.    No.  13,183. 

Wm.  Keough  et  al.  ) 

Charles  A.  Elliot  and  Edwin  Forrest,  trustees,  heretofore 
appointed  by  the  decree  passed  in  this  cause,  to  make  sale 
of  the  real  estate  in  the  proceedings  described,  having  re- 
ported to  the  court  that  they  had  made  sale  of  said  real 
estate,  to  wit :  all  that  piece  or  parcel  of  land  situated  in 
the  city  of  Washington.  District  of  Columbia,  and  desig- 
nated on  the  public  plat  or  plan  of  said  city  as  part  of  lot 
No.  28,  in  square  725,  beginning  for  the  same  on  the  line  of 
2nd  St.  east  at  a  point  distant  south  from  the  northeast 
corner  of  said  lot  18  ft.  6  inches ;  running  thence  west  to  the 
rear  line  of  said  lot  115  feet ;  thence  south  18  feet  6  inches ; 
thence  east  115  feet ;  thence  north  with  the  line  of  3nd  St 
east  18  feet  6  inches,  to  the  place  of  beginning,  to  Henry 
Rabe.  at  and  for  the  sum  of  |2700.  it  is  thia  28d  day  of  Sep- 
tember 1892  by  the  court  ordered  that  the  said  sale  be  finally 
ratified  and  confirmed  unless  cause  to  the  contrary  be  shown 
on  or  before  the  29th  day  of  October,  1892. 

Provided  that  a  copy  of  this  order  be  published  in  the 
Washington  Law  Reporter  once  a  week  for  three  successive 
weeks  prior  to  said  last  mentioned  date. 

W.  S.  COX,  Justice. 

True  copy.    Test :  J.  R.  Young.  Clerk. 

39  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  September  23, 1892.    J.  R.  Young,  Clerk.] 


This  is  to  GiYO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  Business,  letters 
of  administration  on  the  personal  estate  of  TIMOTHY 
COSTELLO,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  September 
next;  they  may  otherwise  by  law  l>e  excluded  from  all 
benefit  of  the  said  estate. 

Qiven  under  my  hand  this  16th  day  of  September,  1892. 

her 
ELLEN    X    COSTELLO, 
mark. 
39    Albert  Sillers,  Proctor.  No.  35  G  St.  n.  w. 


This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of 
HENRY  D.  BARR,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  September 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Qiven  under  my  hand  this  16th  day  of  September,  1892, 
EMIL  a.  SOHAFER, 
89    John  Ridont,  Proctor.  424  11th  St.  n.  w. 
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This  is  to  Gire  Notiee 

ThAt  the  sabBcriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business, 
letters  testamentary  on  the  personal  estate  of  MART  A. 
M.  DOWNMAN,  lateoftheD&trict  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  22d  day  of  September 
next;  they  may  otherwise  by  law  be  excluded  nrom  all 
benefit  of  the  said  estate. 

Giyen  under  my  hand  this  22d  day  of  September,  1892. 
CYNTniA  R,  IJOWNMAN, 
Cr.  Ctordon  &  Gtordon, 
89    Gk>rdon  St  Gordon,  Proctors.  Attys.  at  Law. 


This  is  to  Gire  Notiee 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  business,  letters 
testamentiuy  on  the  personal  estate  of  MICHAEL  BADY, 
late  of  the  District  of  Columbia,  deceased. 

AU  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  24th  day  of  February 
next:  they  may  otherwise  by  law  be  excluded  from  all' 
benefit  of  the  said  estate. 

Given  under  my  hand  this  24th  day  of  February.  1892. 

BRTOGBT  RADY, 
89   R.  B.  Lewis,  Proctor.  ^      No.  18  Mass.  Ave.  n.  e. 


Tliis  is  to  Gire  Notiee 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tidned  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphan*s  Court  business,  letters 
of  administration  on  the  personal  estate  of  SILAS  C. 
CLARKE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims,  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  September 
next;  they  may  otherwise  by  law  be  excluded  m>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  September,  1892. 
FLORENCE  M.  CLARKE, 
89   Allan  C.  Clarke,  Proctor.  50h  Stanton  Place. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Hamilton  Rothrock) 

V.  }  In  Equity.    No.  14,117. 

Bessie  Rothrock.  ) 

Upon  motion  of  the  complainant,  bv  his  counsel,  A.  A. 
Lipscomb,  it  Is  this  28d  day  of  September,  A.  D.  1892, 
ordered  that  the  defendant  herein,  BESSIE  ROTHROCK, 
cause  her  appearance  to  t>e  entered  herein  on  or  before  the 
next  mle'dav  occurring  forty  days  after  this  day;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

Provided  a  copyof  this  order  be  published  in  the  Even- 
ing Star  and  the  Washington  Law  Reporter,  for  the  period 
of  three  successive  weeks  before  said  rule-day. 

The  object  of  this  suit  is  to  obtain  a  divorce,  a  vinculo  mat- 
rhnonUt  from  the  defendant,  Bessie  Rothrock. 

W.  S.  COX,  Justice. 

True  copy.   Test :  J.  R.  Young,  Clerk,  Ac. 

89  By  M.  A.  Clancy,  Asst.  Clerk. 

TPlled  September  28,  1892.    J.  R.  Toung,  Clerk.] 


SECOND    IN9KRXION. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  19th  day  of  Sept.,  1892. 

Grace  M.  Parker) 

V.  yjHo.  14181.    Eq.  Docket  84. 

John  B.  Parker.  J 

On  motion  of  the  plaintiff,  by  Mesrss.  J.  P.  Earnest  and 
C.  C.  Tucker,  her  solicitors,  it  is  ordered  that  the  defendant, 
JOHN  B.  PARKER,  cause  his  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
after  this  day :  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  deranlt. 

The  object  of  this  suit  is  to  obtain  a  divorce  fVom  the 
bonds  of  matr.inony,  ou  the  grounds  of  desertion. 

By  the  Court.  W.  S.  COX,  Justice.  &c. 

True  copy.    Test:  J.  R.  Young,  Clerk,  &c. 

88  By  M.  A.  Clancy,  Asst.  Clerk. 


Cegal  JSotitcB 


This  is  to  Gire  Notiee 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
testamentary  on  the  personal  estate  of  SARAH  ROBINSON, 
late  of  the  District  or  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8rd  dur  of  June 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Oiven  under  our  hands  this  16th  day  of  September,  1892. 
88  JOHN  E.  LITTLB. 

WM.  D.  HENRY. 

Wm.  D.  Henry.  Proctor.  407  R  St.,  n.  w. 

No.  6023.    Admn.  Doc.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphan's  Court  Business. 

Sept.  16th,  1892.    No.  4609.    Admn.  Doc.  17. 

In  the  case  of  Charles  C.  Glover,  Executor  of  GILIiET  P. 
WATSON,  deceased,  the  executor  aforesaid  has,  with  the 
approval  of  the  court,  appointed  Friday,  the  31st  day  of 
October,  A.  D.  1892,  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  court's  direction  and 
control:  when  and  where  all  creditors  and  persons 
entitled  to  distributive  shares  (or  legacies)  or  a  residue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  executor  wUl  take  the  benefit  of  the 
law  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  pre- 
vious to  the  said  day.  

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  DiiTtrict  of  Columbia. 
88    Arthur  T.  Brlce,  Proctor. 


This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fh>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of  WIL- 
LIAM S.  GRAHAM,  late  of  the  D&trict  of  Columbia,  de- 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  September, 
next ;  they  may  otherwise  bylaw  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  September,  1892. 
38  LOUISA  GRAHAM. 

Qeo.  P.  Graham,  Proctor,  1319  P  St.  n.  w. 

No.  6042.    Adnm.  Doc.  18. 


Tliis  is  to  Give  Notiee 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of  BASIL 
BEALL,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  September 
next;  they  may  otherwise  by  law  be  excludott  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  September,  1892. 
38  GEORGE  JACOBS. 

Gordon  &  Gordon.  Proctors. 

No.  6106.    Admn.  Doc.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

This  16th  of  September,  1892. 

In  re  estate  of  LINA  R.  BINGHAM,  late  of  Washington, 
D.  C.    No.  6li9.    Admn.  Doc.  18. 

Application  having  been  made  for  the  probate  of  a  papei^ 
writing  propounded  as  the  last  will  and  testament,  and  for 
letters  testamentary  on  the  estate  of  said  Lina  R.  Bingham, 
deceased,  and  for  a  commission  to  take  testimony  of  non- 
resident subscribing  witnesses  to  the  said  will  and  testa- 
ment by  Emma  M.  Gillett. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday,  Oct.  14th,  1892,  at  1  o'clock  p.  m.,  to  show 
cause,  if  any  exist,  against  the  granting  of  such  appli- 
cation. , .     ^ 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  once  in  each  of  three  successive  weeks  before 
said  day. 

88    By  the  Court.  ,  W.  S.  COX,  Justice. 

A  true  copy.    Teste.    L.  P.  WRIGHT,  Reg.  of  Wills,  D.  C. 
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£egal  Noticeo 


This  is  to  Giye  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained ffcom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
testamentary  on  the  personal  estate  of  SARAH  ROBINSON, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  3rd  dav  of  June 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Qiven  under  our  hands  this  15th  day  of  September,  1892, 
88  JOHN  E.  LITTLE, 

WM.  D.  HENRY. 

Wm.  D.  Henry,  Proctor.  407  R  St.,  n.  w. 

No.  5023.    Admn.  Doc.  18. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphan's  Court  Business. 

Sept.  16th,  1892.    No.  4609.    Admn.  Doc.  17. 

In  the  case  of  Charles  C.  Glover,  Executor  of  GILLET  F. 
WATSON,  deceased,  the  executor  aforesaid  has,  with  the 
approval  of  the  court,  appointed  Friday,  the  2lst  day  of 
October,  A.  D.  1892.  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  court's  direction  and 
control:  when  and  where  all  creditors  and  persons 
entitled  to  distributive  shares  (or  legacies)  or  a  residue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorized,  with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  executor  will  take  the  benefit  of  the 
law  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  pre- 
vious to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
38    Arthur  T.  Brice,  Proctor. 


This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of  WIL- 
LIAM S.  GRAHAM,  late  of  the  District  of  Columbia,  de- 
ceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tne  6th  day  of  September, 
next ;  they  may  otherwise  bylaw  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  6th  day  of  September,  1892. 
88  LOUISA  GRAHAM. 

Geo.  F.  Graham,  Proctor,  1319  F  St.  n.  w. 

No.  6042.    Admn.  Doc.  18. 

This  is  to  GiYO  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained ftrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of  BASIL 
BEALL,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  September 
next;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  7th  day  of  September,  1892. 
38^     ,  GEORGE  JACOBS. 

Gordon  &  Gordon.  Proctors. 

No.  5106.    Admn.  Doc.  18. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

This  16th  of  September,  1892. 

In  re  estate  of  LINA  R.  BINGHAM,  late  of  Washington, 
D.  C.    No.  5119.    Admn.  Doc.  18. 

Application  having  been  made  for  the  probjite  of  a  paper- 
writing  propounded  as  the  last  will  and  testament,  and  for 
letters  testamentary  on  the  estate  of  said  Lina  R.  Bingham, 
deceased,  and  for  a  commission  to  take  testimony  of  non- 
resident subscribing  witnesses  to  the  said  will  and  testsr 
ment  by  Emma  M.  Gillett. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday,  Oct.  14th,  1892,  at  1  o'clock  p.  m.,  to  show 
cause,  if  any  exist,  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  once  in  each  of  three  successive  weeks  before 
said  day. 

88    By  the  Court.  W.  S.  COX,  Justice. 

A  true  copy.    Teste.    L.  P.  WRIGHT,  Reg.  of  Wills.  D.  0. 


£egal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 
This  16th  of  September,  1892. 

In  re  Estate  of  MARY  COVER  PERRY,  late  of  the  District 
of  Columbia,  dec'd.    No.  6184.    Admn.  Doc.  18. 

Application  having  been  made  for  letters  of  administra- 
tion on  the  estate  of  said  Mary  Cover  Perry,  deceased,  by 
George  C.  Brown, 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday,  October  14th,  1892,  at  12  o'clock  a.  m.,  to 
show  cause  if  any  exist  against  the  granting  of  such  apph- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court  W.  S.  COX,  Justice. 

A  true  copy.    Teste :      L.  P.  Wright.  Reg.  of  Wills  D.  C. 
38    C.M.&  H.  S.  Matthews,  Proctors  for  applicant, 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
Sept.  16th,  1892.    No.  4554.    Admn.  Doc.  17. 

In  the  case  of  Louise  F.  Hurley,  administratrix  of  Caroline 
Knodel.  deceased,  the  administratrix  aforesaid  has,  with 
the  approval  of  the  court,  appointed  Friday,  the  14th  day 
of  October.  A.  D.  1892,  at  11  o'clock  a.  m.,  for  making  pay- 
ment and  distribution  under  the  court's  direction  and  con- 
trol ;  when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby 
notified  to  attend  in  person  or  by  agent  or  attorney  duly 
authorized,  with  their  claims  against  the  estate  properly 
vouched ;  otherwise  the  administratrix  will  take  the  benefit 
of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
38    Edwards  &  Barnard,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Cora  L.  Harrison     ) 

v.  }  In  Equity.    No.  14,049. 

George  H.  Harrison,  ) 

On  motion  of  the  complainant  by  A.  B.  Webb  and  Samuel 
D.  Truitt,  her  solicitors,  it  is  this  15th  day  of  September,  A. 
D.  1892,  ordered  that  the  defendant,  George  H.  Harrison, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day ;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  tnis  suit  is  for  an  absolute  divorce  on  the 
grounds  of  desertion  and  cruelty. 

W.  8.  COX,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

38  By  M.  A.  Clancy,  Asst.  Clerk. 

[Piled  Sept.  16th,  1892.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Thomas  B.  Jackson  and  others  ) 

V.  >  In  Equity.    No.  14,078. 

Henry  G.  Gist.  3 

The  trustee,  William  A.  Easterday,  having  reported  the 
sale  for  six  thousand  ($6,000)  dollars,  all  cash,  to  Michael  A. 
and  Patrick  Dugan.  of  the  east  thirty  feet  fronting  on 
Bridge  street  of  lot  numbered  thirty-sbc.  in  Georgetown  and 
known  as  No.  3300  Bridge  or  M  street,  it  Is  this  21st  day  of 
September,  A.  D.  1892,  ordered  that  the  said  sale  shall  stand 
finally  ratified  and  confirmed  on  Thursday,  October  20. 1892, 
unless  good  cause  to  the  contrary  be  shown  on  or  before 
that  day. 

Provided,  however,  this  order  be  published  once  a  week 
for  three  successive  weeks  prior  to  that  date  in  the  Wash- 
ington Law  Reporter. 

W.  8.  COX,  JusUce. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

38  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Benjamin    Butterworth,    Admr.   c.   t.    a.    of  the  estate    of 

Susan  Walker,  deceased,  vs.  E.  Otis  Kendall  et  al. 

No.  13,731.    Equity. 

The  trustee  in  this  cause  having  reported  that  he  has  sold 
the  real  estate  described  in  this  cause  at  the  price  of  52% 
cents  per  square  foot,  it  is  this  19th  day  of  Sept.,  1892,  or- 
dered, that  said  sale  be  confirmed  unless  cause  to  the  con- 
trary  be  shown  on  or  before  the  16th  day  of  October,  1892. 

Provided,  that  a  copy  of  this  order  be  published  in  the 
Law  Reporter  once  a  week  for  three  weeks  before  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

88  By  R.  J.  Meigs,  Jr.,  Asst.  Clerk. 
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OCTOBER  13.  1892 


Sapreme  Coart  of  the  District  of  Columbia 
In  General  Term. 

JOSEPH  BARNES 

V. 

JOHN  P.  BARNES. 

1.  Where  the  complainant,  who  was  an  old  man,  conyeyed 

to  his  son  his  entire  property,  consisting  of  about  two 
acres  of  land  and  a  house  thereon,  for  the  consideration 
that  the  son  should  support  the  complainant  and  his 
wife  for  the  remainder  of  their  days,  it  was  held,  that 
the  son's  obligations  in  such  a  case  could  not  cease 
until  an  actual,  sincere  tender  of  senrice  was  made  and 
reftised. 

2.  That  the  duty  of  rendering  the  consideraUon  for  which 

he  held  the  land  could  not  cease  until  he  should  be 
prevented  by  the  plaintiff  firom  performing  it. 

8.  That  the  deftndant  can  hardly  be  credited  with  "readi- 
ness and  willingness  "  to  support,  when  the  complain- 
ant continued  to  cultivate  the  patch  on  which  both  were 
living,  precisely  as  he  had  done  before  the  defendant 
came  there,  and  obtained  other  means  of  support  by 
making  meat  skewers  for  butchers,  and  finally  went 
to  a  charitable  institution  fbr  his  support.  The  court 
does  not  perceive  that  any  burden  of  life  was  lilted 
from  the  old  man's  shoulders  by  the  actual  situation. 

4.  Among  the  unexpressed,  but  necessarily  impUed  obliga- 
tions of  such  engagement,  to  ftimish  support  during 
the  remaining  days  of  a  grantor,  is  the  duty  of  decent 
sepulture ;  but  the  court  finds  that  when  the  mother 
died,  the  defendant  contributed  only  one-half  of  the 
forty  dollars  which  her  burial  cost,  while  the  complain- 
ant famished  the  other  half.  Nothing  in  this  case  is 
more  significant  of  readiness  on  the  defendant's  part  to 
allow  the  complainant  to  continue  the  struggle  of  life. 

6.  The  court  is  required  to  enforce  the  plain  obligations  of 
trusts ;  and  conveyances  of  this  kind  are  regarded  sub- 
stantially as  trusts. 

6.  One  who  receives  property  under  an  obligation  to  ftim- 

ish the  donor  a  support  flrom  that  source,  must  hold  it 
for  application  to  that  duty,  and  If  he  refbses  or  fails  to 
so  apply  it,  his  continued  possession  is  a  fraud. 

7.  The  court  is  of  the  opinion  that  the  defendant's  retention 

of  the  property  is  a  violation  of  the  trust  on  which  he 
received  it.  and  that  it  should  be  restored. 
In  Equity.    No.  12,487.    Decided  March  28, 1882. 
Chief  Justice  Binohah  and  Justices  Cox  and  Jambs  sitting. 
Mr.  T.  A.  Lambert  for  complainant 


Messrs.  Oook  &  Sutherland,  for  defendant. 
Mr.  Jostice  James  delivered  the  opinion  of 
the  Ooort : 

The  complainant  seeks  a  rescission  of  his  for- 
mer conveyance  to  the  defendant  of  a  lot  of 
land,  containing  about  two  acres,  near  Rook 
Greek  Park. 

It  appears  that  the  complainant  was  an  old 
man  at  the  time  of  this  conveyance,  that  this 
little  patch  and  the  house  on  it  were  all  the 
property  he  possessed,  that  his  old  wife  was 
living,  and  that  the  defendant  was  one  of  their 
four  adult  children.  The  consideration  stated 
in  the  deed  is  one  hundred  dollars,  but  the 
scrivener  who  drafted  it  testifies  that  the  de- 
fendant, by  whom  he  was  employed,  told  him, 
at  that  time,  that  he  was  to  support  the  old 
people  for  the  remainder  of  their  days.  Hie 
defendant  denies  that  he  said  this  was  the 
consideration  of  the  conveyance,  and  declares 
that  he  only  said  he  was  willing  to  support 
them.  We  believe  the  scrivener.  The  old 
man,  though  obstinate  and  queer,  does  not 
appear  to  have  been  silly.  It  is  incredible  that 
he  should  sell  everything  he  had  for  a  hundred 
dollars,  while  it  is  natural  that  he  should  do 
so  for  a  support.    We  believe  the  scrivener. 

At  the  time  of  this  conveyance,  and  fbr 
nearly  two  years  afterwards,  the  defendant 
was  not  living  with  the  old  people  nor  on  the 
premises.  A  daughter,  with  her  husband,  lived 
in  the  house  with  them.  When  they  learned 
that  this  conveyance  had  been  made  they 
moved  away,  and  the  defendant,  with  his  fam- 
ily moved  in. 

We  are  satisfied  that  the  defendant  had  done 
nothing  before  that  time  for  the  support  of  the 
old  people,  but  there  is  some  dispute  about  the 
extent  to  which  he  did  so  after  moving  into  the 
property.  The  mother  became  bed-ridden,  and 
it  apx)ears  that  the  old  man  alone  ate  at  the  de- 
fendant's table.  For  some  reason  he  ceased  to 
do  so,  and  retired  to  the  single  room  which 
constituted  bis  part  of  the  house,  and  there  he 
cooked  meals  for  himself  and  his  wife  so  long 
as  she  lived,  and  after  her  death  for  himself. 
The  defendant  claims  that  this  was  a  whim  of 
the  old  man's  and  that  the  latter  substantially 
reftised  to  be  supported.  It  does  not  appear, 
however,  that  the  defendant  ever  offered  to 
look  after  the  old  people  after  his  father  with- 
drew, and  it  is  pretty  plain  that  they  were 
simply  left  to  take  care  of  themselves.  The 
son's  obligations  in  such  a  case  could  not  cease 
until  an  actual^  sincere  tender  of  service  was 
made  and  reftised.  The  duty  of  rendering  the 
I  consideration  for  which  he  held  the  land  could 
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not  cease  until  he  should  be  prevented  by  the 
other  party  from  performing  it.  That  princi- 
ple is  recognized  in  numerous  cases  of  this  kind. 
In  one  of  them,  reported  in  1st  Ohio  State,  it 
was  distinctly  held  that  the  due  support  must 
be  oflfered,  not  left  to  be  supplicated.  The 
defendant  in  the  present  case  can  hardly 
be  credited  with  "readiness  and  willing- 
ness" to  frirnish  such  support  when  we 
find  that  the-  complainant  continued  to  cul- 
tivate the  patch  on  which  both  were  living, 
precisely  as  he  had  done  before  the  defendant 
came  there,  and  obtained  other  means  of  sup- 
port by  making  meat  skewers  for  butchers. 
We  do  not  perceive  that  any  burden  of  life 
was  lifted  from  the  old  man's  shoulders  by  the 
actual  situation. 

Among  the  unexpressed,  bat  necessarily  in- 
cluded obligations  of  this  kind  of  engagement, 
to  frimish  support  during  the  remaining  days 
of  a  grantor,  is  the  duty  of  decent  sepulture ; 
but  we  find  that,  when  his  mother  died,  the  de- 
fendant contributed  only  half  of  the  forty  dol- 
lars which  her  burial  cost,  while  the  complainant 
famished  the  other  half.  With  the  estate  which 
would  have  borne  this  expenditure  he  took  the 
burden.  Nothing  in  this  case  is  more  significant 
of  readiness  on  the  defendant's  part  to  allow 
the  complainant  to  continue  the  straggle  of 
life. 

At  last  the  friends  of  the  complainant  advised 
him  that  he  could  have  rest  and  relief  at  the 
home  of  the  Little  Sisters  of  the  Poor.  After 
considering  their  suggestions  for  some  days  he 
went  there.  For  a  whole  year  the  defendant, 
who  was  still  living  on  what  should  have  been 
the  old  man's  means  of  self  support,  did  not 
visit  him  in  his  refuge  to  learn  whether  he 
would  return.  His  explanation  was,  that  his 
father  would  do  just  as  he  pleased  anyhow,  and 
it  was  no  use  to  go.  When  this  bill  was  filed  he 
did  go.  It  seemed  worth  while  then  to  try  the 
firmness  of  this  alleged  willfulness. 

It  would  be  unreasonable  to  apply  a  delicate 
standard  to  lives  pinched  by  hardship,  but  we 
are  required  to  enforce  the  plain  obligations  of 
trusts ;  and  conveyances  of  this  kind  are  re- 
garded substantially  as  trusts.  One  who  re- 
ceives property  under  an  obligation  to  furnish 
the  donor  a  support  from  that  source  must  hold 
it  for  application  to  that  duty,  and  if  he  refuses 
or  fails  to  so  apply  it,  his  continued  possession 
is  a  fraud. 

Without  imputing  any  conscious  fraud  in  this 
case,  we  think  this  defendant's  retention  of  the 
pipperty  conveyed  to  him  by  the  complainant 
1^  a  violation  of  the  trust  on  which  he  received 
it,  and  that  it  should  be  restored.  A  decree 
will  be  framed  according  to  this  opinion. 


Court  of  Appeals  oi'  Marylaud. 
April  Term. 

JESSE  HEWES  AND  ANN  A.  HEWES,  HIS 

WIFE. 

v. 

THE  PHILADELPHIA,  WILMINGTON  AND 

BALTIMORE  RAILROAD  COMPANY. 

The  fact  that  a  railroad  compcthy  carries  a  passenger  beyond 
bis  destination  does  not  of  itself  establish  a  presnmp- 
lion  that  the  carrier  has  foiled  in  the  performance  of  iU 
duty. 

Decided  June  7, 1892. 

Justices  Miller,  Robinson,  Irving,  Bryan.  McShbrrt 
and   Fowler,  sittinR. 

Appeal  from  the  Circuit  Court  for  Cecil 
County. 

Mr.  Justice  Brya.n  delivered  the  opinion  of 
the  Court : 

Hewes  and  wife  brought  an  action  against  the 
Philadelphia,  Wilmington  and  Baltimore  Rail- 
road Company.  The  evidence  for  the  plaintiflb 
tended  to  show  that  the  female  plaintiflf  was  a 
passenger  in  the  defendant's  cars  to  be  carried 
from  Perry  ville  to  Havre  de  Grace ;  that  she 
took  passage  on  the  train,  which,  by  the  sched- 
ule, was  due  at  Perry  ville  at  7.50  o'clock  p.  m. 
and  at  Harve  de  Grace  at  7.57  p.  m.,  that  the 
train  did  not  stop  at  Harve  de  Grace  and  she 
was  carried  on  to  Baltimore,  that  she  was  with- 
out any  money  and  had  never  been  in  Baltimore 
and  had  neither  friends  nor  acquaintances  there ; 
that  the  night  was  dark  and  stormy  ;  that  she 
was  carried  on  to  Baltimore ;  that  she  was 
obliged  to  remain  in  the  depot  there  until  she 
could  return  to  Harve  de  Grace  ;  that  she  re- 
turned in  a  train  that  night  and  did  not  reach 
her  home  in  Harve  de  Grace  until  after  midnight 
and  that  in  consequence  of  exposure  to  the 
weather,  fatigue  and  the  fright  and  annoyance 
caused  by  her  unprotected  condition  she  en- 
dured great  mental  and  physical  suffering  and 
her  health  was  permanently  injured.  The  evi- 
dence for  the  defendant  tended  to  show  that 
the  train  did  stop  at  Harve  de  Grace  and  that 
the  conductor  stopped  the  train  at  Aberdeen 
and  told  Mrs.  Hewes  that  a  train  would  come 
along  in  a  few  minutes,  which  would  take  her 
back  to  Harve  de  Grace,  and  that  she  reftised  to 
leave  the  car  and  was  carried  on  to  Baltimore  ; 
that  the  run  from  Aberdeen  to  Harve  de  Grace 
occupied  ftom  seven  to  nine  minutes.  The  jury 
rendered  a  verdict  for  the  plaintiffs  and  assessed 
the  damages  at  one  cent  and  they  appealed. 

As  we  have  no  control  over  the  verdict,  it 
would  be  irrelevant  to  make  any  conmients 
upon  it    Our  attention   must  be  confined  to 
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the  mlings  made  by  the  ooorfc  apon  the  prayers 
sabmitted  by  the  opposing  counsel  for  the  in- 
straotion  of  jury. 

Three  prayers  were  offered  by  the  plaintiffs  and 
one  by  the  defendants.  The  first  prayer  asked 
the  court  to  instruct  the  jury  that  if  the  defend- 
ant did  not  stop  its  cars  at  Havre  de  Grace  long 
enough  for  the  female  plaintiff,  using  reasonable 
diligence,  to  leave  the  train  with  safety  after 
she  knew,  or  by  the  exercise  of  reasonable  care, 
might  have  known  that  it  had  stopped  fbr  the 
discharge  of  passengers  whose  destination  was 
Havre  de  Grace,  and  that  in  consequence  she 
was  carried  a  number  of  miles  beyond  Havre  de 
Grace,  then  she  was  entitled  to  recover.  The 
plaintiflb  offered  a  second  prayer  and  also  a 
third  prayer.  The  bill  of  exceptions  states  as 
follows:  "The  court  granted  plaintiffs'  first 
prayer,  but  reftised  to  grant  their  second  prayer 
unless  the  same  was  amended,  and  rejected 
their  third  prayer." 

Plaintiflli  then  offered  the  second  prayer  again 
with  the  following  addition.  The  addition  to 
the  prayer  is  then  stated.  The  bill  of  excep- 
tions proceeds  as  follows:  *'The  court  then 
granted  plaintiff^'  second  prayer  as  amended, 
and  granted  defendant's  prayer.  To  the  action 
of  the  court  in  granting  defendant's  prayer,  and 
in  rejecting  their  third  prayer,  the  plaintiffs  ex- 
cepted, and  prayed  the  court  to  sign  and  seal 
the  bill  of  exceptions,  which  is  done  accordingly 
this  20th  day  of  January,  1892."  We  under- 
stand the  appellants  to  contend  that  an  excep- 
tion was  taken  to  the  refiisal  of  the  court  to 
grant  the  second  prayer  in  its  original  form. 
We  have  quoted  what  appears  in  the  bill  of  ex- 
ceptions on  this  point,  and  we  find  it  very  ex- 
pressly and  clearly  stated  tliat  the  exception 
was  confined  to  the  rejection  of  the  third  prayer 
and  the  granting  of  defendant's  prayer.  The 
plaintiff's  third  prayer  maintained  that  if  the 
female  plaintiff  was  carried  beyond  Havre  de 
Grace  to  the  city  of  Baltimore,  then  the  defend- 
ant was  prima  &cie  guilty  of  negligence.  The 
defendant's  prayer  insisted  that  the  jury  could 
not  find  a  verdict  for  the  plaintiffi  unless  the 
train  did  not  stop  at  Havre  de  Grace,  or  did  not 
stop  long  enough  for  the  female  plaintiff,  using 
reasonable  diligence  to  leave  the  car.  These 
prayers  may  conveniently  be  considered  to- 
gether. When  a  carrier  undertakes  to  trans- 
port goods  to  a  certidn  point,  he  is  bound  to  de- 
liver them  at  the  designated  place,  and  if  he 
fidls  to  do  so,  he  is  in  default. 

He  has  broken  his  contract,  in  that  he  has  not 
done  that  which  he  undertook  to  do.  But  there 
is  no  such  absolute  and  unconditional  duty  to 


discharge  passengers  at  their  destination.  He 
must,  of  course,  inform  them  t)iat  the  end  of  their 
journey  has  been  reached,  and  he  must  afford 
them  proper  and  reasonable  means  and  fisioilities 
for  departing  in  safety  firom  the  vehicle  of  trans- 
portation. The  traveller  is  possessed  of  volition 
and  he  may  not  choose  to  leave  the  vehicle;  or  he 
may  through  negligence  and  inattention 
disregard  the  opportunity  to  leave  which 
has  been  given  to  him.  It  cannot  be  said 
that  the  carrier  is  bound  to  eject  him,  or  to  in- 
sist on  his  leaving  against  his  wilL  The  fkct, 
therefore,  that  he  has  been  carried  beyond  his 
destination,  does  not  of  itself  establish  a  pre- 
sumption that  the  carrier  has  fiEdled  in  the  per- 
formance of  his  duty.  In  the  present  case,  the 
gravaman  of  the  complaint  is  that  the  train  did 
not  stop  long  enough  to  enable  the  female  plain- 
tiff, by  the  use  of  reasonable  diligence,  to  leave 
the  cars  in  safety.  The  allegation  must  be 
established  by  proof.  When  a  party  has  agreed 
to  do  a  certain  act,  or  to  perform  a  certain  work 
the  law  does  not  assume,  without  proof,  that  he 
has  failed  to  perform  his  contract.  For  instance, 
if  he  contracts  to  build  a  house,  it  must  be 
proven  that  he  has  not  built  it  before  it  can  be 
adjudged  that  he  has  broken  his  contract.  If 
facts  are  shown  which  prove  a  definite  and  posi- 
tive obligation  on  his  part,  he  cannot  be  relieved 
firom  it,  except  by  evidence  which  lawfhlly  ex- 
cuses and  exonerates  him  firom  the  performance 
of  it.  For  instance,  if  it  is  shown  that  he  had 
incurred  a  debt,  he  must  prove  i>ayment,  or 
some  other  matter  of  satisfaction  or  discharge. 
In  the  present  case  if  it  had  been  the  conduct- 
or's da  ty  to  remove  Mrs.  Hewes  ftx>m  the  train 
at  Havre  de  Grace,  the  defendant  would  be  re- 
quired to  prove  a  lawitd  excuse  for  carrying  her 
beyond  that  station.  The  appellants'  counsel  in 
their  argument  placed  much  reliance  on  a  sup- 
posed analogy  between  the  duty  of  the  carrier 
to  discharge  passengers  at  their  destination  and 
his  duty  to  provide  for  their  safety  while  the 
journey  was  in  progress.  But  the  two  condi- 
tions are  by  no  means  similar.  From  motives 
of  humanity  the  law  requires  carriers  of  pas- 
sengers to  use  the  utmost  care  and  diligence  in 
guarding  against  accidents,  which  may  endan- 
ger the  lives  and  limbs  of  the  persons  whom 
they  undertake  to  transport  In  the  application 
of  this  doctrine  to  railroads,  it  was  said  by  this 
court  in  B.  &  O.  RR.  Co.  vs.  Worthington,  21 
Maryland,  283,  to  include  **  the  most  exact  care 
and  diligence,  not  only  in  the  management  of 
the  trains  and  cars,  but  also  in  the  structure  and 
care  of  the  tracks,  and  in  all  the  subsiduary  ar- 
rangements necessary  to  the  safety  of  the  pas- 
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sengors."  This  is  a  measure  of  protection 
which  a  railroad  company  is  obliged  to  extend 
to  passengers.  When,  therefore,  an  accident 
occars  from  any  cause  within  these  specified 
limits,  the  railroad  company  is  prima  facie 
guilty  of  negligence,  and  must  rebut  this  pre- 
sumption by  showing  that  there  was  no  failure 
of  duty  on  its  part. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Court  of  Appeals  of  the  United  States. 

JOHN  W.  REDFIELD  v.  THE  UNITED 

STATES. 

Indian  Depredations,  Nos.  284  and  5787.    Decided  June  27, 
1892. 


Mr.  Justice  Richardson,  delivered  the  opin- 
ion of  the  Court: 

The  Assistant  Attorney  Qeneral  files  a  motion 
to  dismiss  cause  No.  284,  accompanied  by  an 
affidavit  of  the  claimant,  which  are  as  follows: 
And  now  comes  the  Assistant  Attorney  Gen- 
eral and  moves  the  court  to  dismiss  the  above 
entitled  cause,  No.  284,  and  transfer  the  papers 
therein  to  No.  5787,  for  the  reason  that  there  is 
another  action  pending  by  the  same  claimant  for 
the  same  cause  of  action,  Indian  Depredation 
No.  5787,  and  the  claimant  has  elected  to  dismiss 
this  case,  No.  284,  and  to  proceed  with  No.  5787, 
as  will  more  fully  appear  by  claimant's  affidavit 
attached  hereto  in  support  hereof. 

L.  W.  Colby, 
Assistant  Altoraey  OeneraL 
John  W.    Redfield,  being  first  duly  sworn, 
on  oath  deposes  and  says: 

That  he  is  a  citizen  of  the  United  States,  resid- 
in  Glendale,  county  of  Douglass  and  State  of 
Oregon. 

That  he  is  the  lawful  owner  of  a  claim  for 
losses  by  depredations  of  the  Rogue  River  In- 
dians, in  1855;  which  claim  was  duly  filed  with 
the  Commissioner  of  Indian  Affairs,  February 
13,  1884,  and  was  given  file  number  3196. 

That  he  formerly  employed  B.  F.  Dowell  as 
his  attorney,  but  on  account  of  dissatisfaction 
with  services  rendered  revolted  the  said 
power  of  attorney  to  B.  F.  Dowell  in 
the  month  of  May,  1891,  and  at  the  same  time 
executed  a  new  power  of  attorney  to  Hughes  & 
Weller  as  counsel  for  the  Examiner  Bureau  of 
Claims. 

That  he  duly  notified  the  said  B.  F.  Dowell  of 
the  revocation,  of  his  power  of  attorney,  but  in 
spite  of  said  notification  the  said  B.  F.  Dowell 


still  claims  to  represent  this  deponent  in  the 
Court  of  Claims. 

That  he  has  already  paid  the  saidB.  F.  Dowell 
for  any  and  all  services  heretofore  rendered. 
That  he  desires  and  requests  the  honorable 
Court  of  Claims  to  dismiss  case  284,  brought  in 
his  name  by  B.  F.  Dowell,  and  to  consider  only 
case  5787,  and  recognize  only  Messrs.  Hughes  & 
Weller  ks  his  attorneys  of  record  in  the  prose- 
cution of  said  claim. 

In  witness  whereof  I  hereunto  affix  my  hand 
and  seal  this  29th  day  of  February,  1892. 
[SEAL]  John  W.  REDPiEiiD. 

This  brings  directly  before  the  court  for  judi- 
cial consideration  a  reprehensible  practice  which 
has  arisen  under  the  Indian  Depredation  Act  (1 
Supt.  to  R.  S.,  2d  ed.,  913)  of  claimant's  mul- 
tiplying cases  through  different  attorneys  for 
the  same  cause  of  action,  and,  whether  done 
through  their  own  ignorance  or  through  solici- 
tations of  attorneys,  is  to  be  discountenanced 
and  condemned.  In  some  instances  as  many  as 
three  and  four  separate  petitions  have  been  filed 
by  several  attorneys  holding  powers  of  attorney 
of  different  dates.  The  defendants  are  harrassed 
with  a  multiplicity  of  suits  to  be  defended, 
and  the  court  is  trifled  with  by  having  its 
docket  incumbered  with  so  many  unneccessary 
petitions  and  is  subjected  to  the  unpleasant 
duty  of  deciding  upon  unseemly  controversies 
between  attorneys. 

Members  of  the  bar,  belonging  to  an  honor- 
able profession,  arebound  to  conduct  themselves 
towards  each  other  with  the  utmost  fairness, 
openness,  and  consideration.  Their  duties  to 
clients,  as  well  as  to  their  professional  brethren 
and  to  the  pubUc  at  large,  require  that  course 
of  conduct  in  order  to  preserve  the  high  stand- 
ard of  the  profession,  to  give  no  cause  of  com- 
plaints against  them,  and  to  avoid  scandals 
which  injure  their  own  reputation  and  bring 
discredit  upon  the  whole  body. 

When  a  client  employs  an  attorney  who  brings 
suit  for  him  the  court  acquires  jurisdiction  of 
the  cause  of  action,  the  defendants  come  in 
to  have  their  rights  settled  in  that  suit,  and  the 
plaintiff 's  attorney  acquires  a  vested  right  to 
compensation  for  services  performed. 

The  client  may  revoke  his  power  of  attorney 
upon  notice  duly  given,  but  the  acts  of  the 
attorney  are  binding  until  notice  of  revocation 
is  received.  He  may  discharge  his  attorney  of 
record  in  a  suit  with  permission  of  the  court,  on 
such  terms  as  the  court  may  prescribe,  but 
after  bringing  one  suit  he  can  not  institute 
another  until  the  first  is  disposed  of.    It  is  in 
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the  first  suit  that  the  issue  between  the  parties 
mast  be  tried. 

A  suit  brought  without  authority  may  be  dis- 
missed on  motion  of  the  plaintiff  in  person  or 
on  motion  of  defendants  because  a  judgment 
recovered  in  such  suit  would  not  be  binding  on 
the  parties.  But  a  suit  brought  with  authority 
of  the  plaintiff  must  stand  until  tried  on  the 
issue  raised  or  until  dismissed  in  legal  manner. 
The  plaintiff  himself  can  not  dismiss  his  own 
suit  until  he  has  discharged  his  attorney  with 
permission  of  the  court,  and  when  he  has  wrong- 
ftdly  brought  several  actions  for  the  same 
cause  he  can  not  elect  which  one  he  will  pro- 
secute. 

Applying  these  well-settled  principles  to  the 
present  cases,  it  is  clear  what  the  court  must 
do. 

It  appears  that  Mr.  B.  F.  Dowell,  an  attorney 
of  this  court,  brought  an  action  March  31, 1891 
(No.  284),  for  the  claimant,  by  authority  of  a 
power  of  attorney. 

Subsequently  the  claimant  gave  another 
power  of  attorney  to  Messrs.  Hughes  &  WeUer, 
also  attorneys  of  this  court,  and  they  filed 
another  petition  for  the  same  cause  of  action, 
November  17, 1891,  No.  5787. 

It  is  proper  to  state  that  Mr.  Dowell  denies  by 
affidavit  the  allegations  of  the  claimant  that  he 
has  been  paid  his  fees,  and  that  he  has  done  any 
acts  to  give  cause  for  dissatisfaction,  and  we 
have  no  reason  to  doubt  the  truth  of  his  state- 
ments. He  has  long  been  a  member  of  the  bar 
in  the  State  of  Oregon,  and  he  appears  to  have 
rendered  valuable  and  Mthftil  services  for  his 
client 

The  circumstances  under  which  the  claimant 
was  induced  to  give  a  new  power  of  attorney  to 
other  attorneys,  after  Mr.  Dowell  had  nearly 
completed  his  work  by  obtaining  an  award  by 
the  Secretary  of  the  Interior,  and  had  brought 
his  Bction  thereon,  are  not  now  for  the  court  to 
consider,  as  we  hold  the  second  power,  however 
obtained,  to  be  inoperative  to  discharge  the  first 
suit 

The  motion  of  the  defendants  to  dismiss 
cause  No.  284  is  denied.  The  subsequent  suit, 
No.  5787,  will  be  disposed  of  when  the  subject  is 
properly  presented. 

As  to  attorney's  fees,  we  may  say  that  upon 
entry  of  Judgment  an  allowance  to  attorneys 
will  be  made  in  proportion  to  t?ie  actual  services 
performed  and  their  value  to  claimants  without 
reference  to  any  previous  contracts  between  the 
parties. 

The  statute  provides  that  *'  the  allowances  to 
the  claimant's  attorneys  shall  be  regulated  and 


fixed  by  the  court  at  the  time  of  rendering  Judg- 
ment in  each  case,  and  entered  of  record  as  part 
of  the  findings  thereof;  but  in  no  case  shall  the 
allowance  exceed  15  per  cent,  of  the  Judgment 
recovered,  except  in  case  of  claims  of  less 
amount  than  $500,  or  where  unusual  services 
have  been  rendered  or  expenses  incurred  by  the 
claimant's  attorney,  in  which  case  not  to  exceed 
20  percent,  of  such  Judgment  shall  be  allowed 
by  the  court  (1  Supt  to  R.  S.,  2d  ed.,  p.  916.) 
This  we  regard  as  like  the  taxable  costs  in  ac- 
tions at  common  law  which  the  parties  them- 
selves cannot  fix  by  contract  (R.  S.,  U  823, 
824.) 

' *  4»»* 

District  Coart,  D.  Alaska. 

LEAR  V.  UNITED  STATES. 
Abandonmbnt  op  Military  Pon^-Sale  of  Boildinss— 
Power  of  Secretary  of  War.— When  a  military  post  lo- 
cated apon  lands  belonging  to  the  United  States  is 
abandoned,  the  Secretary  of  War  has  no  power,  in  the 
absence  of  authority  fVom  Congress,  to  order  a  sale  of 
the  buildings,  and  such  a  sale  is  void. 

At  Law.    Decided  February  19, 18W. 

Action  by  W.  K.  Lear  against  the  United 
States  for  the  recovery  of  money. 

Mr.  Jnstice  Buobeb,  district  judge,  delivered 
the  opinion  of  the  court. 

This  action  was  brought  under  and  by  au- 
thority of  section  2  of  an  Act  of  Congress  enti- 
tled "An  act  to  provide  for  the  bringing  of 
suits  against  the  Government  of  the  United 
States,"  approved  March  3, 1887.  Prom  the  ad- 
missions in  the  pleadings  and  fW>m  the  evidence, 
which  is  entirely  documentary,  it  appears  that 
the  material  facts  in  the  case  are  as  follows ; 
During  the  years  1868,  '69,  >70,  the  Government 
erected  at  Wrangell,  then  occupied  as  a  mili- 
tary station,  certain  wooden  buildings  for  the 
use  and  occupation  of  the  United  States  soldiers 
at  that  place.  In  1871  the  site  was  abandoned 
as  a  military  post,  and  by  authority  of  the  Sec- 
retary of  War,  and  under  the  instructions  of  the 
Department  Commander,  the  Chief  Quarter- 
master advertised  the  buildings  for  sale.  On  or 
about  the  23d  of  August,  1871,  they  were  sold 
to  the  petitioner,  Lear,  for  the  sum  of  |600, 
which  was  paid  by  him  to  the  €k>vernment  on 
December  19,  1871,  and  the  property  so  sold  was 
thereupon  transferred  by  the  military  officers 
then  occupying  it,  to  petitioner,  who  remained 
for  years  thereafter  in  possession,  and  who  still 
claims  ownership  of  the  same,  by  reason  of  such 
purchase.  On  August  1, 1876,  Ft  Wrangell  was 
re-established  as  a  military  post,  and  subse- 
quently, during   the  period  from   August  1, 
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1875,  to  Jane  15,  1877,  when  the  garrison  was 
withdrawn,  the  buildings  in  qaestion  were  re- 
oconpied  by  the  troops,  as  tenants  of  the  plain- 
tiff, and  rent  was  x>aid  to  him  by  the  Govern- 
ment at  a  rate  fixed  by  a  board  of  army  officers 
appointed  to  tax  the  same.  The  same  board  also 
recommended  the  purchase  of  the  buildings  by 
the  Government  from  petitioner  for  the  price 
of  |7,000.  On  the  21st  of  June,  1884,  the  deputy 
oollector  of  customs  at  Wrangell,  acting  under 
instructions  from  the  Secretary  of  the  Treasury, 
demanded  of  the  petitioner  the  possession  of 
the  said  buildings,  claiming  them  as  the  prop- 
erty of  the  United  States.  The  demand  was  not 
acceded  to,  and  on  the  15th  day  of  June,  1884, 
the  deputy  collector  took  posss^sion  by  force, 
and  the  property  has  ever  since  remained  in 
the  possession  of  the  Government,  and  been 
used  for  civil  purposes.  It  is  not  claimed  that 
the  Government  has  ever  parted  with  its  title 
to  the  land  on  which  the  buildings  claimed 
by  petitioner  were  erected.  The  prayer  of 
the  petitioner  is:  (1)  For  the  sum  of  |7,000, 
being  the  purchase  price  fixed  by  the  military 
board,  above  mentioned.  (2)  If  not  allowed 
that  sum,  then  that  he  be  allowed  rent  from  the 
time  of  his  ouster  by  the  Treasury  Department. 
(3)  If  not  allowed  either  amount,  then  that  he 
be  awarded  the  |600  paid  by  him  as  purchase 
money  on  December  19,.  1871,  with  interest  at  6 
per  cent  per  annum  from  that  date.  In  its 
answer  the  Government  confesses  that  plaintiff 
is  entitled  to  Judgment  for  the  amount  paid  for 
the  property,  with  interest,  but  claims  that  pe- 
titioner is  not  entitled  to  any  other  relief  asked 
for,  because  the  sale  was  without  authority  of 
Congress,  in  violation  of  the  Constitution  of  the 
United  States,  and  therefore  whoUy  void,  and 
passed  no  title  to  plaintiff.  The  relief  asked  for 
in  the  first  and  second  subdivisions,  respect- 
ively, of  the  prayer  could  only  be  granted  on 
the  theory  that  the  sale  was  a  valid  one,  and 
that  thereby  the  petitioner  acquired,  as  against 
the  United  States,  the  faU  title  to  the  property. 
No  authority  whatever  has  been  produced,  nor 
have  I  been  able  to  find  any  law  which  will  sup- 
port such  a  theory.  The  sale  was  not  authorized 
nor  ratified  by  Congress,  and  I  must  therefore 
bold  that  it  was  void.  Judgment,  however,  is 
given  for  petitioner  for  the  amount  confessed 
in  the  answer  to  be  due,  to  wit,  the  sum  of  |600, 
with  interest  at  6  per  cent  per  annum  from  De- 
cember 19, 1871,  and  the  costs  of  the  clerk  of  the 
court,  after  issue  joined.— Federal  Reporter, 


jLaw  Blanks  ai  the  Law  Reporter,  SOS  E. 


The  Legal  ResiDonBibiUty  of  Lunatios— L 

Contracts  by  Lunatics.— The  question  of 
how  far,  and  under  what  circumstances,  a  con- 
tract entered  into  by  a  lunatic  is  voidable  has 
come  under  the  consideration  of  the  Court 
of  Appeal  in  England,  in  a  case  reported 
in  a  recent  number  of  the  English  Law  Re- 
ports: Imperial  Loan  Co.  v.  Stone  (1892, 1  Q. 
B.,  599).  We  propose  briefly  to  review  the  de- 
cisions bearing  upon  this  interesting  subjeot. 
Blackstone  defines  ''a  lunatic  "  as  a  person  who 
hath  had  understanding,  but  who,  through  dis- 
ease, grief,  or  other  accident,  hath  lost  his 
reason  (1  Bl.  Com.,  304).  A  person  may  be  in- 
sane to  such  a  degree  that  he  is  incapable  of 
understanding  an  agreement :  but  the  law  pre- 
sumes every  person  to  be  sane  until  the  con- 
trary is  proved  (Leake  on  Contracts,  247).  The 
old  doctrine  was  that  no  man  of  ftill  age  could 
be  received  in  any  plea  to  stultify  or  disable  his 
own  person.  He  could  not  set  up  his  own  lu- 
nacy, such  as  that  he  did  not  know  what  he 
was  about  in  ^contracting  (L.  S.,  405;  Bev- 
erley's case,  4  Rep.,  123).  In  modem  times  this 
rule  had  been  relaxed,  and  unsoundness  of  mind 
was  held  to  be  a  good  defense  in  the  case  of  an 
executed  contract  when  it  could  be  shown  that 
when  the  contract  was  made  the  alleged  lunatic 
was  not  of  a  capacity  to  contract,  and  the  plain- 
tiff knew  this  when  the  contract  was  made. 
Moulton  V.  Camroux,  2  Ex.,  487 ;  4  Ex.,  17.  It 
is  questionable  whether  a  i>erson  of  unsound 
mind  would  be  held  liable  on  an  executory 
contract  (per  Abbott,  C.  J.,  Baxter  v.  Earle  of 
Portsmouth,  5  B.  &  C,  170.  A  court  of  equity 
will  not  grant  specific  performance  of  a  contract 
made  by  a  person  in  a  state  of  insanity,  although 
the  other  party  had  no  notice  of  the  insanity, 
and  took  no  advantage  of  it.  Hall  v.  Warren,  9 
Ves.,  605 ;  Frost  v.  Beavan,  17  Jur.,  369.  The 
court,  however,  will  not  set  aside  a  contract  on 
the  mere  ground  of  the  insanity  of  one  of  the 
parties,  the  other  party  having  dealt  with  him 
on  the  faith  of  his  being  of  competent  understand- 
ing. Neill  V.  Morley,  9  Ves.,  487.  On  the  other 
hand,  the  court  will  grant  specific  performance 
of  a  contract  made  during  a  lucid  interval,  not- 
withstanding subsequent  insanity,  provided  the 
remedy  can  be  given  ;  no  act  of  the  insane  per- 
son being  required,  such  as  a  conveyance,  unless 
the  plaintiff  were  willing  to  dispense  with  it. 
Owen  V.  Davies,  1  Ves.  Sen.,  82. 

Imbecility  of  mind— apart  from  other  droum- 
stances,  such  as  fraud,  duress,  &c. — ib  not  suffi- 
cient to  render  a  contnust  void,  even  in  the  case 
of  an  executory  contract,  unless  an  essential 
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privation  of  the  reasoning  &caltie8  or  an  in- 
capacity of  understanding  and  acting  with 
discretion  in  the  ordinary  affairs  of  life  re- 
sults therefrom.  Such  incapacity  has  been 
said  to  afford  the  true  test  of  that  unsound- 
ness of  mind  which  will  avoid  a  deed  at  law. 
The  law  (which  in  this  context  is  not  used  as 
contra-distinguished  fW>m  equity)  cannot  un- 
dertake to  measure  the  validity  of  contracts  by 
the  greater  or  less  strength  of  the  understand- 
ing, and  if  the  party  be  oompoa  menUs  the  mere 
weakness  of  the  mental  powers  does  not  inca- 
pacitate him.  Weakness  of  the  understanding 
may,  however,  be  a  material  circumstance  in 
establishing  an  inference  of  unfair  practice  or 
imposition,  and  it  will  naturally  awaken  the  at- 
tention of  a  court  of  justice  to  every  unfavora- 
ble appearance  in  the  case  (Kent  Com.  12th  ed., 
VOL  2,  609). 

As  regards  the  circumstances  which  will  ena- 
ble a  lunatic  or  his  representatives  to  rescind  an 
executed  contract,  the  following  principle  has 
been  laid  down  in  the  case  of  Moulton  v.  0am- 
rou  already  referred  to:  "When  a  person 
apparently  of  sound  mind,  and  not  known  to 
be  otherwise,  enters  into  a  contract  for  the  pur- 
chase of  property  which  is  fair  and  bonaflde^ 
and  which  is  executed  and  completed,  and  the 
property  the  subject  matter  of  the  contract  has 
been  paid  for  and  Mly  enjoyed,  and  cannot  be 
restored  so  as  to  put  the  parties  in  statu  quo, 
such  contract  cannot  afterwards  be  set  aside, 
either  by  the  alleged  lunatic  or  those  who  rep- 
resent him.''  In  the  leading  Irish  case  upon 
this  subject  there  has  been  the  following  decis- 
ion: "The  rule,  both  of  law  and  equity,  as 
to  a  contract  entered  into  by  a  person  ap- 
parently of  sound  mind,  and,  though  in  fkct 
insane,  not  known  to  the  other  party  to  be  in- 
sane, is,  that  such  a  contract  if  flsdr,  bona  fide,  and 
completely  executed,  is  valid ;  and,  even  though 
such  a  contract  might  be  void  at  law,  it  will 
be  set  aside  in  equity  for  fraud  only.  The 
ordinary  presumption  of  sanity  is  removed 
by  an  inquisition  finding  a  person  to  be  of 
unsound  mind ;  and  in  the  case  of  a  contract 
subsequently  entered  into  by  him,  the  burden 
of  proof  is  shifted ;  but  the  finding  usually 
being  ex  parte  is  not  conclusive,  and  the  court 
has  jurisdiction-— which,  however,  it  will  be 
slow  in  exercising-^to  arrive  at  a  contrary  con- 
clusion without  the  aid  of  another  jury.  To 
vitiate  a  contract  the  knowledge  of  the  lunacy 
must  be  not  necessarily  actual  knowledge,  but 
presumably  sufficient  —  frt>m  circumstances 
known  to  the  opposite  party— to  lead  him  to 
a  reasonable  conclusion  that  he  had  been  deal- 


ing with  a  person  of  unsound  mind.  Hassard 
V.  Smith,  V.  C,  6  Eq.,  623.  It  has  been  doubted 
whether  in  a  contract  for  necessaries  supplied 
to  a  lunatic  where  there  was  knowledge  of  the 
lunacy,  the  contract  will  be  upheld.  Baxter  v. 
Earl  o^  Portsmouth,  per  Brett,  L.  J.,  6  B.  &  0., 
170. 

In  the  most  recent  reported  case  upon  the  sub- 
ject—The Imperial  Loan  Co.  v.  Stone,  1892,  1  Q. 
B.,  699— an  action  was  brought  on  a  promissory 
note,  which  the  defendant,  who  had  t>een  found 
a  lunatic  after  the  making  of  the  note,  had 
signed  as  a  surety.  The  statement  of  defense 
alleged  that  the  defendant  when  he  signed  the 
note  was  so  insane  as  to  be  incapable  of  under- 
standing what  he  was  doing,  and  this  allega- 
tion was  repeated,  with  the  following  allegation 
added  :  that  the  insanity  of  the  defendant  was 
known  to  the  plaintiffs.  The  case  was  tried  by 
Denman,  J.,  who  left  the  following  questions  to 
the  jury :  (1)  Whether  the  defendant,  when  he 
signed  the  note,  was  so  insane  as  not  to  under- 
stand what  he  did?  (2.)  Whether  this  incapacity 
was  known  to  the  agent  of  the  plaintiffs,  who  was 
present  at  the  time  of  the  signing  of  the  note  ? 
The  jury  answered  the  first  question  in  the 
affirmative,  but  could  not  agree  upon  the  second. 
The  Judge  thereupon  entered  a  verdict  for  the 
defendant.  The  plaintiffs  upon  appeal  applied 
for  judgment  or  for  a  new  trial,  and  the  Ck>urt 
of  Appeal,  consisting  of  Lord  Esher,  M.  R., 
Lopes  and  Fry,  L.  J.  J.,  were  unanimous  in 
granting  a  new  trial  on  the  ground  that  the 
verdict  of  the  jury  had  not  been  taken  on  the 
question  as  to  the  knowledge  of  the  plaintiflb, 
by  their  agent,  of  the  defendant's  incapacity 
to  transact  business.  The  judgment  of  Lord 
Esher  is  most  instructive,  dealing  as  it  does 
with  contracts  both  executed  and  executory. 
He  says,  "  When  a  person  enters  into  a  contract 
and  afterwards  alleges  that  he  was  so  insane  at 
the  time  that  he  did  not  know  what  he  was 
doing,  and  proves  the  allegation,  the  contract 
is  as  Dinding  Sh  him  in  every  respect  as  if  he 
had  been  sane,  whether  the  contract  is  executed 
or  executory,  unless  he  can  prove  that  the  per- 
son with  whom  he  made  the  contract  knew  him 
to  be  so  insane  as  not  to  know  what  he  was 
about"  The  case,  although  not  deciding  any 
new  point  of  law,  is  worthy  of  notice  from  the 
fact  that  it  clearly  summarises  an  important 
branch  of  the  law,  upon  which  there  has  not 
been,  so  far  as  we  are  aware,  any  very  recent 
decision. — Irish  Law  Times, 


Thb  following  good  story  is  told  of  Rnftis 
Ohoate:  One  morning  -when  he  entered  his 
office  his  clerk  rose  and  said:  "Mr.  Choate,  a 
gentleman  has  just  left  here  who  wants  yon 
to  undertake  a  case  for  him."    "Ah!  And  did 
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you  oolleot  the  regular  retaining  fee?*'  "I 
only  ooUected  |50,  sir.'*  The  regular  fee  was 
flOO,  and  in  a  reproving  tone  Mr.  Ohoate  said: 
"But,  sir,  that  was  unprofessional—yes,  very 
unprofessionaL"  "But,  sir,''  said  the  clerk 
apologetically,  and  anxious  to  exonerate  him- 
self from  the  charge,  "I  got  all  he  had."  "Ah," 
said  Mr.  Ohoate,  With  a  different  expression^ 
"that  was  professional— yes,  quite  professional. 
*—QTeen  Bag, 

Supreme   Court  of  Pennsylyania. 

WASHINGTON  BOROUGH  v.   McGEORGE. 


1.  If  the  title  of  an  act  gives   to  all  persons  interested, 

ample  notice  of  the  subject  of  the  act,  safflcient  to  lead 
them  to  an  inquiry  into  the  body  of  the  bill,  nothing 
more  is  required. 

2.  Where  the  several  parts  of  an  Act  of  Assembly  are  ger- 

mane to  the  general  subject,  such  parts  are  sufiOoiently 
covei^d  by  a  title  expressing  the  general  subject  of  the 
act. 

Decided  January  4, 1892. 

Appeal  of  D.  W.  McGeorge,  defendant,  from 
the  judgment  of  the  Oourt  of  Oommon  Pleas  of 
Washington  Oounty,  upon  a  case  stated,  wherein 
the  burgesses  and  inhabitants  of  the  borough 
of  Washington  were  plaintiffs  apd  D.  W.  Mo- 
G^rge  was  defendant,  to  recover  a  license  tax 
on  hacks,  carriages  and  other  vehicles  carrying 
property  or  persons  for  pay. 

In  the  spring  of  1890,  the  borough  council  of 
Washington,  Pa.,  acting  under  the  authority  of 
Act  of  22d  April,  1889,  entitled,  "Aftirther  sup- 
plement to  an  act  regulating  boroughs,  ap- 
proved the  3d  day  of  April,  1851,  authorizing 
the  corporate  authorities  to  levy  and  collect  a 
license  tax  on  hacks,  carriages  and  other 
vehicles  carrying  persons  or  property  for  pay," 
enacted  an  ordinance  imposing  a  license  tax  on 
all  hacks,  carriages,  omnibuses,  wagons  and  all 
other  vehicles  used  upon  the  streets  and  alleys 
of  said  borough  in  carrying  persons  and  prop- 
erty for  pay,  and  imposing  a  penalty  of  $20,  for 
using  any  vehicle  for  such  purpose  without 
first  having  paid  such  license ;  said  penalty  to  be 
coUected  by  suit  in  the  name  of  the  borough  be- 
fore the  chief  burgess  or  any  justice  of  the 
peace,  one-half  of  the  penalty  to  be  paid  for  the 
useof  the  person  snaking  the  information,  and 
the  other  half  for  the  use  of  the  borough. 

About  May  1,  1891,  suit  was  instituted  before 
0.  M.  Ruple,  Esq.,  a  justice  of  the  peace  in  said 
borough,  ag^dnst  a  number  of  citizens  who  had 
not  taken  out  said  license  and  who  denied  the 
right  of  the  borough  to  pass  said  ordinance ; 
and  who  denied  the  constitutionality  of  Act  of 


22d  April,  1889;  and  who  denied  that  said  ordin- 
ance is  in  conformity  with  said  act,  and  who 
denied  that  suit  for  recovery  of  the  amount  of 
said  license  fee  was  properly  instituted  before  a 
justice  of  the  peace,  not  for  the  amount  of  the 
penalty,  but  for  the  amount  of  said  license  tax. 

To  avoid  a  multiplicity  of  suits  and  the  ex- 
pense of  litigation  where  the  amount  involved 
was  so  small,  it  was  agreed  that  a  case  stat^ 
involving  all  the  foregoing  points  be  presented 
for  the  opinion  of  the  court,  wherein  the 
borough  was  made  plaintiff  and  D.  W.  Mc- 
George defendant. 

I  An  amicable  action  of  aasumpait  upon  a  case 
stated  was  entered,  the  case  stated  setting  up 
that  the  borough  of  Washington  was  duly  in- 
corporated under  the  laws  of  Pennsylvaniai 
and  possessed  the  powers  and  privileges  con- 
ferred upon  boroughs  by  the  Act  of  April  3, 
1851,  P.  L.,  320,  that  in  January,  1890,  and  by 
an  amendment  in  April,  1890,  the  borough  of 
Washington  enacted  an  ordinance  as  above  set 
forth,  that  the  defendant  was  owner  in  1890  of 
sundry  wagons  which  he  kept  for  hire  and 
hauled  property  for  pay  within  said  borough, 
without  having  first  gotten  out  a  license  under 
the  ordinance  aforesaid. 

The  questions  came  before  the  court  to  decide, 
which  were  as  follows  : 

1.  Is  the  Act  of  Assembly  approved  April  22, 
1889,  constitutional? 

2.  Is  the  ordinance  in  conformity  with  said 
act  ?  and 

3.  Oan  the  license  fees  due  from  the  defend- 
ant be  recovered  by  a  suit  before  a  justice  of  the 
peace? 

The  court,  Mcllvaine,  P.  J.,  entered  judgment 
for  the  plaintifTupon  the  case  stated,  whereupon 
the  defendant  appealed,  assigning  for  error, 
inter  alia,  this  action  of  the  court. 

Mr.  Justice  Stebbett  delivered  the  opinion 
of  the  Court : 

The  facts  recited  in  the  case  stated,  presented,  ' 
for  the  consideration  of  the  court  below,  three 
questions  :— 

1.  Whether  the  Act  of  April  22, 1889,  therein 
referred  to,  is  constitutional. 

2.  Whether  the  borough  ordinance  conforms 
to  the  act. 

3.  Whether  payment  of  the  license  tax  due 
by  defendant,  under  the  prpvisions  of  the  ordi- 
nance, can  be  enforced  by  suit  before  a  Justice 
of  the  peace. 

These  questions  were  rightly  answered  in  the 
affirmative,  and  judgment  on  the  case  stated 
was  accordingly  entered  in  fovor  of  the  plaintiif. 

The  act  in  question  is  entitled,  '*  A  Airther 
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flmpplement  to  an  act  regalatinff  boroughs  *  *  * 
anthoriaing  the  corporate  authorities  to  levy 
and  collect  a  license  tax  on  hacks,  carriages  and 
other  vehicles,  carrying  persons  or  property  for 
pay,*'  etc. 

T^e  first  section  of  the  act  empowers  the 
council  of  every  borough  "  to  enact  ordinances 
establishing  reasonable  rates  of  license  tax  on 
all  hacks,  carriages,  omnibuses,  and  other  ve- 
hicles, used  in  carrying  persons  or  property 
for  pay,  and  limit  the  compensation  for  the 
same  Within  the  limits  of  said  borough." 

The  second  section  provides,  ^'That  said  or- 
dinance shall  be  enforced  as  other  borough 
ordinances  are  by  law  enforced,  and  the  license 
tax  shall  be  collected  as  other  licenses,  taxes, 
fines  and  penalties,  are  now  authorized  by  law 
to  be  collected." 

Hie  power  of  the  Legislature  to  pass  such  an 
act  cannot  be  questioned.  There  is  nothing, 
either  in  the  title  or  the  body  of  the  act,  that 
offends  against  any  provision  of  the  Constitu- 
tion. The  title  gives  to  all  persouEt  interested 
ample  notice  of  the  subject  of  the  act ;  quite 
sufficient,  at  least,  to  lead  them  to  an  inquiry 
into  the  body  of  the  bilL  Nothing  more  than 
that  is  required :  Oounty  Home's  Appeal,  77 
Pa.  St,  80.  The  power,  given  in  the  body  of 
the  bill,  to  limit  compensation,  etc.,  cannot  be 
regarded  as  a  distinct  subject  from  that  clearly 
expressed  in  the  title.  On  the  contrary,  it  is 
germane  on  that  subject,  and  hence  the  act  is 
not  in  conflict  with  section  3,  Article  in,  of  the 
Ck>nstitution :  Millvale  Borough  v.  Railway 
Co.,  131  Pa.  St,  1. 

We  are  also  of  opinion  that  the  borough  ordi- 
nance sufficiently  conforms  to  the  act ;  and  also 
that  suit  for  the  collection  of  the  license  tax 
was  properly  instituted  before  a  Justice  of  the 
peace. 

Hiere  was  no  error  in  entering  Judgment  in 
favor  of  the  plaintiff. 

Judgment  affirmed. 


Whbn  Qrattan  was  a  young  student,  he  was 
fond  of  practising  oratory  in  a  certain  wood, 
in  a  iMurt  of  which  was  a  gallows  from  which 
depended  the  rusty  chains  in  which  a  criminal 
had  been  hung  many  years  before. 

When  he  was  once  apostrophizing  this  mel- 
ancholy object,  a  stranger  came  up  unperceived 
behind  him  and  said  to  him : 

"  How  the  devil  did  you  get  down  ?  " 

The  young  orator  cooly  replied:  Ah,  sir,  you 
have  an  interest  in  that  question  V^^The  Bench 
and  Bar  of  Ireland. 


Sapreme  Court  of  Appeals  of  Virginia. 

WEBSTER  V.  COMMONWEALTH. 

Sbluno  Liqvob  Without  LxoBNSB~"Local  Option.**— A 
penon  selling  liquor  in  a  county  which  has  adopted  the 
**Local  Option  Law."  (Code  1887,  Oh.  25,)  is  none  the 
leas  liable  to  prosecution  for  selling  liquor  without  a 
license,  in  violation  of  the  general  revenue  laws. 

Decided  July  16,  1882. 

Ebbob  to  Montgomery  County  Court.  Opin- 
ion states  the  case. 

Mr.  Justice  Fauntleboy  delivered  the 
opinion  of  the  Court : 

The  petition  of  Joshua  Webster  complains  of 
the  Judgment  of  the  Circuit  Court  of  Mont- 
gomery County,  affirming  a  Judgment  of  the 
County  Court  of  the  said  county,  by  which,  at 
the  September  term  thereof,  1891,  the  said 
Joshua  Webster  was  fined  flOO,  and  sentenced 
to  confinement  in  the  county  Jail  for  a  term  of 
one  month.  At  the  July  term,  1801,  of  the 
County  Court  of  Montgomery,  the  plaintiff  in 
error  was  indicted  fbr  selling  ardent  spirits  and 
liquors  by  retail,  not  to  be  drunk  where  sold, 
in  the  town  of  Christiansburg,  in  Christians- 
burg  Magisterial  District  of  said  county,  he, 
the  said  Joshua  Webster,  not  then  and  there 
having  a  license  to  sell  the  same  according  to 
law. 

At  the  September  term,  1801,  of  the  said 
court,  the  accused  was  tried  and  found  guUty 
by  a  Jury,  who  assessed  his  fine  at  flOO ;  where- 
upon the  accused  moved  the  court  to  set  aside 
the  verdict,  and  grant  him  a  new  trial,  which 
motion  the  court  overruled,  and  adjudged  that 
the  Commonwealth  recover  of  the  defendant, 
Joshua  Webster,  flOO  for  fine,  and  her  costs, 
and  that  the  said  Joshua  Webster  be  confined 
in  the  county  Jail  of  this  oounty  for  the  term  of 
one  month. 

From  this  Judgment  of  the  County  Court  of 
Montgomery  County  the  case  was  carried  by 
writ  of  error  to  the  Circuit  Court  of  the  said 
oounty,  which  by  its  Judgment  on  the  5th  day 
of  December,  1891,  affirmed  the  Judgment  of 
the  County  Court  aforesaid.  The  case  is  brought 
to  this  court  by  a  writ  of  error  tq  the  Judgment 
of  the  Circuit  Court.  There  was  a  demurrer  to 
the  indictment,  on  the  ground  that  it  was  for  a 
violation  of  Sec.  1,  Ch.  2,  Acts  Assem.  1889->90, 
p.  242,  known  as  the  ^'Tax  or  Revenue  Law;" 
while  the  county  of  Montgomery  is  alleged  to 
be  under  the  local  option  law,  (chapter  26,  Code 
1887.)  The  court  properly  overruled  this  de- 
murrer. There  was  a  motion  to  set  aside  the 
verdict  and  grant  a  new  trial,  because  the  ver- 
dict   was  contrary  to  the  law    and  the  evi- 
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denoe,  which  motion  the  court  overruled.  The 
&ct8  are  certified,  and  the  proof  is  positive  and 
complete  that  the  plaintifif  in  error  did  violate 
the  express  law,  as  charged  in  the  indictment ; 
and  the  court  did  not  err  in  overruling  the  mo- 
tion to  set  aside  the  verdict.  There  is  no  error 
in  the  judgment  of  the  Circuit  Court,  aflirming 
the  Judgment  of  the  County  Court  of  Mont- 
gomery, County,  and  our  Judgment  is  to  affirm 
the  same. 
Judgment  affirmed. 


Attorneys. 


A  contract  by  an  attorney  to  carry  cases 
through  the  courts  of  the  Territory  and  to  the 
United  States  Supreme  Court,  for  a  si)ecified 
compensation,  does  not  require  him  to  perform 
without  additional  compensation  services  in  se- 
curing writs  of  mandamus  ftrom  the  latter  court 
to  compel  the  territorial  court  to  hear  and  de- 
termine the  cases  on  their  merits ;  nor  to  file  a 
petition  in  the  territorial  courts  for  a  rehearing 
on  the  question  of  dismissal,  requested  by  the 
client,  as  a  necessary  preliminary  measure  to 
securing  such  writs;  nor  in  preparing  an  ab- 
stract of  the  testimony  required  by  the  United 
States  Supreme  Court  because  of  the  volumin- 
ousnees  of  the  testimony,  after  the  case  had 
been  argued  and  submitted  in  that  court,  espec- 
ially where  such  work  is  purely  clerical.  Isham 
V.  Parker,  3  Wash.,  756,  29  Pac.  Rep.,  835. 

An  attorney  is  not  liable  for  the  loss  of  a  case 
not  occurring  from  want  of  a  reasonable 
amount  of  skill  or  knowledge,  or  from  failure 
to  exercise  it,  or  from  negligence  on  his  part. 
Supra, 

An  attorney  appointed  solely  to  procure  a 
deed  left  in  the  custody  of  the  grantor's  attor- 
ney for  delivery  at  the  grantor's  death  cannot 
bind  his  client  by  i^pearing  and  acting  for  him 
in  proceedings  to  partition  the  land  conveyed 
by  the  deed.  Re  Van  Emon's  Estate  (Pa.  Orph. 
Ot.)  22  Pitts.  L.  J.  N.  S.,  423. 

Attorneys  have  no  authority  to  sell,  transfer, 
or  assign  a  Judgment  belonging  to  a  client, 
although  they  can  employ  local  counsel  at^a 
distance  to  aid  in  collecting  it.  Lewis  v.  Blue, 
110  N.  C,  420,  16  S.  E.,  196. 

An  attorney  summoned  by  a  client  to  go  ft*om 
a  place  away  from  his  residence  to  another  can 
recover  as  traveling  expenses  only  such  amount 
as  would  have  been  expended  had  he  gone 
ftx>m  his  residence.  Isham  v.  Parker  (Wash.) 
29  Pac.  Rep.,  835. 

Hie  employment  by  a  client  of  additional 
oonnsel  cannot,  in  the  absence  of  a  special 


agreement  to  that  effect,  operate  to  reduce 
the  compensation  of  counsel  who  have  con- 
tracted to  conduct  the  cause  in  which  they  are 
employed  for  a  specified  price.  Isham  v.  Parker 
(Wash.)  29  Pac.,  836. 

An  attorney  who  brings  an  action  in  the 
name  of  a  client  who  does  not  exist,  though 
done  in  perfect  good  faith,  is  liable  to  the  de- 
fendant for  costs.  Attleboro  Nat  Bank  v. 
Wendell  (Sup.  Ct.)  46  N.  Y.,  S.  R.  140,  19  N.  Y. 

Supp.,  46. 

•^•^* 

niitera^sy  in  Great  Britain. 


The  "  Illiterate "  return  is  very  interesting. 
Its  successor  will  be  still  more  interesting,  cov- 
ering as  it  will  the  period  of  the  general  election. 
The  present  return  shows  the  number  of  persons 
who  voted  as  "illiterates"  at  elections  in  the 
United  Kingdom  from  the  9th  April,  1891,  to 
the  20th  June,  1892.  The  eeneral  summary  is 
as  follows :  In  England  and  Wales  the  number 
of  illiterate  voters  was  1,996,  out  of  a  total  num- 
ber of  votes  polled,  138,728;  in  Scotland  the  il- 
literates were  64,  and  the  aggregate  number  of 
voters  was  13,464 ;  but  in  Ireland  the  percentage 
was  nearly  1  in  11,  the  number  of  ilhterates  be- 
ing 2,132  out  of  22,942.  In  England  the  illiter- 
ates were  1,561  out  of  96,699:  in  the  counties  the 
Stowmarket  division  of  Suffolk  headed  the  poll 
with  382  illiterates  out  of  8,478  voters,  and  the 
Wisbech  division  of  Cambridgeshire  stood  next 
with  228  illiterates  out  of  7,698  voters.  In  the 
English  boroughs  the  total  number  of  illiterates 
was  435  out  of  42,129  voters,  Walsall  showing 
the  highest  figure  with  198  illiterates  out  of 
9,294  voters.  In  Scotland,  counties  and  bor- 
oughs, 53  out  of  the  64  illiterates  were  contrib- 
uted by  Paisley.  Contrast  these  moderate  fig- 
ures with  those  of  Ireland,  where  there  were 
four  bye  elections  contested.  County  Carlow 
contributed  829  illiterates  out  of  6,391  voters; 
Cork  city,  778  out  of  7,107;  Waterford  city,  as 
many  as  371  out  of  3,033,  and  East  Belfieist,  154 
out  of  7,411.  In  round  figures  the  number  of  il- 
literate voters  in  England  and  Wales  was  1  in 
70,  in  Scotland  1  in  210,  while  in  Ireland  it  was  1 
in  11.  The  return  is  an  object  lesson  for  those 
who  are  skeptical  of  the  influence  of  the  priests. 
— London  Law  lYmes. 


Humors  of  the  Law. 

**  For  he  is  not  to  be  hanged  because  he  would 
not  stay  to  be  burnt,"  is  a  ruling  concerning  a 
prisoner  who  escaped  from  a  prison  on  fire, 
cited  by  Plowden  to  illustrate  cases  within  the 
letter  of  the  law,  but  not  within  its  spirit. 

For  an  attorney  to  call  the  adverse  party  '*a 
su^ar-loaved,  squirrel-headed  Dutchman,"  is 
not  thought  to  be  polite  in  Missouri,  and  the 
picturesque  language  of  the  lawyer  was  fatal 
to  his  case  on  appeal. 

The  Irish  Law  Times  quotes  ft^m  the  Daily 
News  a  reference  to  an  American  Judge  who 
volunteered  the  information  that  *'  this  court 
was  unhappily  addicted  to  the  use  of  lu^ent 
spirits  when  it  was  a  young  man,"  but  it  was 
carefril  to  add  that  *4t  had  never  made  drunk- 
enness an  excuse  forcrima" 
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American  Bar  Association. 

At  the  recent  annual  meeting  of  the  American 
Bar  Association  held  in  Saratoga,  N.  Y.,  two 
handsome  gold  medals  of  honor  were  presented, 
one  to  Hon.  David  Dudley  Field,  of  New  York, 
and  the  other  to  Roundell,  the  Earl  of  Selbome, 
of  the  English  Bar.    The  medals  are  in  recogni- 
tion of  the  eminent  services  rendered  by  these 
gentlemen   in   the   science   of  jurisprudence. 
Hie  obverse  side  of  the  medal  bears  a  sitting 
figure  of  Justice,  sword  in  right  hand,  scales  in 
left,  in  bold  relief.    Encircling  the  figure  are  the 
words  in  raised  letters:    "The  American  Bar 
Association.    Founded  A  D.  1878." 
Hie  reverse  of  one  of  the  medals  is : 
1891. 
Awarded  to 
Roundell,  Earl  of  Selbome, 

for 

Distinguished  Services  in 

Advancing  the  Science  of 

Jurisprudence. 

The  reverse  of  the  other  is : 

1891. 

Awarded  to 

David  Dudley  Field 

for 

Distinguished  Services  in 

Advancing  the  Science  of 

Jurisprudence. 

All  the  wording  except  the  date  and  name, 

which  are  engraved,  is  in  relief.    The  medals 

have  been    forwarded    to   the    distinguished 

Jurists,     together    with    appropriate    letters. 

—Daily  JRecord,  Balto.^  September  21, 


33317.  The  Accumulator  Co.  v.  The  Eckington 
and  Soldiers'  Home  RB.  Go.  of  the  D.  0.  Ac- 
count, I462OOO.  Plff^  atty,  Jos.  K.  McCammon, 
Reginald  Fendall,  Jas.  H.  Hayden  and  Biddle  & 
Ward. 


THE  COUBTS. 


Supreme  Court  of  the  District  of  Columbia. 
AT    LAW-New  Suits. 

September  27,  1892. 
33310.  F.  B.  Parker  v.  Julias  Lansbui^h.    Ac- 
oonnt,  $417.50.    Plffs.  atty.,  H.  B.  Moalton. 

83311.  Deeble,  Davis  &  Co.  v.  Wash.  T.  Nailor, 
Judgment  of  Justice  Taylor,  $52.75. 

39S12.  Deeble,  Davis  &  Co.  v.  Wash.  T.  Nailor, 
Judgment  of  Justice  Taylor,  $53.75. 

September  28. 

33313.  Whittier  Machine  Oompany  v.  Harvey 
Spalding.  Note,  $200.  Plflfe.  attys.,  Worthing- 
ton  &  Heald. 

33314.  Isaac  P.  Childs  v.  John  Lyon.  Account, 
$130.    Plfife.  atty.,  T.  M.  Fields. 

38815.  JosepMne  R.  Held  v.  Nelson  J.  HiU. 
man.  Replevin.  Plffe.  atty.,  W.  W.  Willoughby; 
Defts.  a%s^  Bright  &  Fay. 

88316.  L.  ti.  Oaruthers  v.  Anna  Lynch.  Eject- 
ment   Plflis.  atty.,  Jno.  Bidout 


IN  EQUITY.-New  Suite. 

September  24,  1892. 

14202.  The  Barber  Asrfialt  Paving  Oo.  v.  The 
District  of  Columbia,  The  Schillinger  Paving 
Oo.  and  The  Cranford  Paving  Oo.  For  inlunc- 
tion.  Oom.  sol.,  A.  S.  Worthington.  Defts. 
attys.,  Qeorge  0.  Hazleton,  S.  T.  Thomas,  and 
Bright  &  Fay. 

14203.  H.  B.  Wingfield  v.  J.  Wingfield.  For 
divorce.    Oom.  sol.,  E.  B.  Hay. 

September  26. 

14204.  Whitfield  McKinlav  v.  B.  H.  Andrews 
et  aL  Judgment  creditors'  bilL  Com.  soL,  J. 
H.  Smith. 

14205.  Edward  R.  Oampbell  v.  Abbie  Camp- 
bell.   For  divorce.    Oom.  sol.,  J.  J.  Wiknarth. 

14206.  Mary  H.  Hellen  v.  L.  Louisa  Helen  et 
al.  To  confirm  contract  of  sale.  Com.  soL,  W. 
W.  Boarman. 

September  27. 

14207.  Maiy  0.  Pettit  v.  T.  R.  Bean  et  aL  For 
partition.  Com.  soL,  A.  H.  Hoehling,  Jr. 
Defts.  soL,  Jno.  A.  Clarke. 

14208.  Mary  S.  Day  v.  Hamilton  Day.  For 
divorce.    Oom.  sol.,  0.  Oarrington. 

14200.  Hester  A.  Sweet  v.  Austin  0.  Sweet. 
For  divorce.    Oom.  soL,  H.  B.  Moulton. 

September  28. 

14210.  Isaac  P.  and  Chas.  Otillds  v.  William 
Pabst  et  aL  To  enforce  mechanic's  lien  No. 
2873,  sub-lots  122  to  130,  Square  1051. 

14211.  W.  F.  Salter  et  al  v.  Osborne  Dorsey 
et  al.    Oom.  sol.,  W.  P.  Williamson. 

September  29. 

14212.  Mary  J.  Coker  v.  O.  D.  (iass  et  aL  To 
correct  deed.    Com.  soL,  H.  B.  Moulton. 

14213.  Rosa  J.  Menikheim  et  al  v.  W.  H. 
White.  For  injunction.  Oom.  sol.,  A.  0. 
McNulty. 

14214.  S.  M.  Moore  et  al  v.  Charles  Abert, 
executor.  To  construe  will.  Com.  sol.,  R.  B.  B. 
Chew.  Defts.  sols.,  Abert  &  Warner,  and  Wm. 
Stone  Abert. 

14216.  Jno.  Q.  A.  Houghton  v.  Jno.  0.  Collar 
han.  Injunction.  Com.  sols..  Cook  &  Suther- 
land and  J.  M.  Vale.  Defts.  sols.,  Allan  Ruther- 
ford and  J.  H.  Lichliter. 

September  30. 

14216.  W.  P.  Ellison  et  al  v.  R  Gf.  Schafer,  ad- 
ministrator, and  the  marshal  of  the  District  of 
Columbia.  To  foreclose  deed  of  trust.  Oom. 
sol.,  A.  S.  Worthington. 

14217.  George  Lovelace  v.  Harry  King,  Jr. 
Injunction.  Com.  soL,  D.  W.  Glassie.  Defts. 
sol.,  E.  H.  Thomas. 

14218.  Geo.  0.  Ohren  V.  Annie  E.  Ohren.  For 
divorce.  Oom.  soL,  D.  W.  Glassie.  Defts.  sol., 
J.  Altheus  Johnson. 

October  3. 

14219.  Chas.  Jackson  v.  Saml.  Jackson.  For 
divorce.    Oom.  sol.,  E.  M.  Hewlett 
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14220.  Walter  Dayton  v.  Jullar  B.  Dir^ton. 
For  divorce.  Com.  sol.,  Jos.  Shillington ;  Defts. 
soL,  £.  M.  Hewlett. 

October  4. 

14221.  Wesley  Harding,  alleged  lunatic.  Upon 
petition  of  Commissioners  D.  0.  De  lunatico 
inquirendo.    Com.  sol.,  Qeo.  C.  Hazleton. 

14222.  Matilda  Smith,  alleged  lunatic.  Upon 
petition  of  Commissioners  D.  C.  De  lunatico 
inquirendo.    Com.  sol.,  George  C.  Hazleton. 

14223.  W.  A.  Peck,  alleged  lunatic.  Upon 
petition  of  Commissioners  D.  C.  De  lunatico 
inquirendo.    Com.  sol.,  Geo.  C.  Hazleton. 

14224.  Carmelina  Bacigalupo  etal  v.  Ada  C. 
Whitten  and  Caesare  Castignetti  et  aL  For 
partition  by  sale.    Com.  sol.,  R  Ross  Perry. 

14225.  Amo  Leonhardt  v  The  Gtedney  & 
Roberts  Co.  et  al.    For  injunction  and  receiver. 

14226.  Edgar  F.  Thompson  v.  Grace  M. 
Thompson.  For  divorce.  Com.  sols.,  Ralston 
&  Sidaons. 

14227.  Mary  E.  Walker,  alleged  lunatic.  Upon 

Setition  of  B.  L.  Walker.    Com.  sol.,  F.  H. 
[ackey. 

October  6. 

14228.  Jno.  F.  Mcintosh  v.  James  F.  Brown 
et  aL    Injunction.    Com.  sol.,  J.  H.  Smith. 

14229.  Maria  Jane  Carter  v.  Jere  Carter.  For 
divorce.  Com.  sols.,  T.  E.  Jones  &  0.  E. 
Caasard.    Defts.  soL,  S.  E.  Darby. 

14230.  C.  Neilson  v.  Bessie  Phillips  et  al.  For 
release.    Com.  sol.,  J.  Walter  Cooksey. 

14231.  Daniel  B.  McCauley  v.  The  Union 
Credit  Co.  (Washington  Branch).  Creditor's 
bill  and  receiver.    Com.  sol.,  A.  A.  Birney. 

14282.  Amo  Leonhardt  v.  The  Gedney  &  Rob- 
erts Co.  et  al.  For  injunction.  Com.  sols.,  C. 
C.  Tucker  and  W.  C.  Olephane. 

October  6. 

14233.  Thos.  J.  Holmes  v.  Marv  J.  Brady  et  al. 
To  enforce  mechanic's  lien.  Com.  sol.,  T.  M. 
Fields. 

14234.  Michael  Scanlon,  alleged  lunatic. 
Upon  petition  of  Commissioners,  D.  C.  De 
lunatico  inquirendo.  Com.  sol.,  Geo.  C.  Hazle- 
ton. 

14236.  J.  R.  Walter  v.  Eleanor  A.  Walter  etal. 
Creditor's  bill.    Com.  sols.,  Clark  &  Johnson. 

October  7. 

14236.  Frank  Schwarz  v.  Amy  F.  Schwarz. 
For  divorce.    Com.  sol.,  R.  Ross  Perry. 

14237.  Jno.  E.  Connor  v.  Julia  E.  Connor. 
For  divorce.    Com.  sol.,  C.  Carrington. 

14238.  Mary  AUce  Hardbarger  v.  R.  C.  Hard- 
barger.    For  divorce.    Com.  sol.,  C.  Carrington. 

14239.  P.  A.  Tracey  v.  Sarah  J.  Taylor  et.  al. 
To  recover  on  lost  note.  Com.  sol.,  W.  A.  Mc- 
Kenney. 

October  10. 

14240.  Jos.  Paul  v.  Jno.  W.  Douglass  et  al. 
For  injunction.    Com.  sol.,  A.  S.  Worthington. 

October  11. 

14241.  Jno.  Sibly,  alleged  lunatic.  Upon  peti- 
tion of  Commissioners,  D.  C.  De  lunatico 
inquirendo.    Com.  sol.,  Geo.  C.  Hazleton. 


Cegal  Notices. 


Rule  of  Court. 

RULB  20.  *  *  *  *  Hereafler  all  ftoUoea  ufhieh  relate  to 
proceedings  in  the  Supreme  Oowrt  of  the  Dietriet  of  Columbia^ 
the  publietUion  of  which  ie  required  by  law  or  by  rules  of 
Court,  or  by  any  order  of  Oowt,  ehall  be  pubHshed  in  Thb 
Washington  Law  Bbportkb,  during  the  time  required  by 
taw^  in  addition  to  any  other  papers  which  may  be  fpeeiatiy 
ordered  or  which  may  be  selected  by  the  parties. 


FIRST  IN9CRTIOPI. 


This  is  to  Gire  Notice 

That  the  sobscriber,  of  the  District  of  ColnmblA,  has  ob- 
tained f^m  the  Sapreme  Conrt  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Conrt  business,  letters 
of  administration  on  the  personal  estate  of  ANANIAS 
HERBERT,  late  of  the  District  of  Columbia,  deceased. 

AH  persons  havincr  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there* 
of,  to  the  subscriber,  on  or  before  the  7th  day  of  October 
next;  they  may  otherwise  bylaw  be  excluded  fh>m  all  bene- 
fit of  the  said  estate. 

Oiven  under  my  hand  this  7th  day  of  October,  1892. 

her 
FANNIE  P.  X  HERBERT, 
mark 
41    A.  B.  Durall,  Proctor.  No.  319  A  St.  n.  e.,  city. 

This  is  to  GiYC  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  haa  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  Business,  IHters 
testamentary  on  the  personal  estate  of  THOBfAS  P.  RUS- 
SELL, late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  8d  dav  of  October 
next :  they  may  otherwise  by  law  be  excluded  ftt>m  all 
beneSt  of  the  said  estate. 

Given  under  my  hand  this  3d  day  of  October,  1892. 
PATRICK  O'PARBELL. 
41 1425  N.  Y.  Ave.,  Washington,  D.  C. 


This  is  to  GlYe  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fW>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Conrt  business,  letters 
testamentary  on  the  personal  estate  of  COLUMBUS 
GREENE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  Uiere- 
of,  to  the  subscriber,  on  or  before  the  1st  day  of  October 
next;  they  may  otherwise  by  law  be  exclude4  f^m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  1st  day  of  October,  1882. 
SAMUEL  H.  GREENE* 
41    J.  J.  Darlington,  Proctor. 1820  Q  St.  n.  w. 


ThU  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
t<Mtamentary  on  the  personal  estate  of  MAGDALBNA 
UPPERT,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  sud  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  October 
next;  thev  may  otherwise  by  law  be  excluded  firom  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  October,  1891. 
PRANCIS  BflLLER, 
41    M.  A.  Mess.  Proctor.  1025  7th  St.  n.  w. 


This  is  to  Gire  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  ELIZABETH  J. 
STONE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  Octol>er 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  7th  day  of  October.  1892. 

WILLIAM  B.  EDMONSTON. 
T.  £.  WAGGAMAN. 
41    Wm.  E.  Edmonston,  Proctor. 
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Cegai  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  7th  day  of  October,  1892. 
James  Gllllst,Bzecutor,  Complainant, ) 

V.  }  Eq.  14,141.  Doc.  84. 

Fanaie  Gllllss  et  al..  Defendants,     i 

On  motion  of  the  plaintiff,  by  Mr.  Randall  Hagner,  his 
solicitor,  it  is  ordered  that  the  defendants.  Matilda  M. 
Bavmond,  Fannie  Baymond,  Sallie  L.  Oilliss,  Sarah 
Leigh  Carow,  L.  Sheldon  Carow  and  William  Irving 
Giliiss.  caase  their  appearance  to  be  entered  herein  on 
or  before  the  first  rule  day  occurring  forty  days  after 
this  day;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  defeolt. 

The  object  of  this  suit  is  to  construe  the  will  of 
Bebeoca  S.  Oilliss,  late  of  the  District  of  Columbia, 
deceased,  and  to  finally  settle  the  esUte  and  distribute 
the  same. 

By  the  Court :  A.  0.  BRADLEY.  Justice,  Ac. 

41    True  copy.    Test:  J.  R.  Young,  Clerk,  Ac. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  10th  day  of  October,   1892. 
Ctara  A.  Phlllpten    )  ^ 

Cari  G.  S.' Phlllpten.. 


V.  _  VNo.  14,164.    Docket  34. 

n.J 


On  motion  of  the  plaintiff,  by  Mr.  W.  Preston  Williamson, 
her  solicitor,  it  is  ordered  that  the  defendant  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  day;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  ofatject  of  this  suit  is  for  an  absolute  divorce  on 
the  grounds  of  desertion,  drunkenness  and  cruelty. 

By  the  Court.  A.  C.  BBADLEY,  Justice,  Ac. 

41    True  copy.    Test:  J.  R.  Young,  Clerk,  Ac, 

[Filed  October  10, 1892.    J.  R.  Young.  Clerk.J 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  10th  day  of  October,  1892. 
WIIHam  A.  H.  Turner  ) 

V.  (No.  14,186,    Docket  84. 

LIIHe  Tumor.        ) 

On  motion  of  the  plaintiff,  by  Mr.  George  W.  Rea, 
his  solicitor,  it  is  ordered  that  the  defendant  cause  her 
ap9>earance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  day;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  defttult. 

The  object  of  this  suit  is  divorce  a  vhtculo  matr^mmUt 
on  the  gruind  of  desertion. 

By  the  Court:  A.  C.  BRADLEY,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

41  By  L.  P.  Williams,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
Holding  a  Special  Term  for  Orphans*  Court  Business. 
.     This  nth  of  October,  1882. 

In  re  estate  of  GARDNER  K.  ANDREWS,  late  of  Wash- 
ington  County.  District  of  Columbia.    No  62:21.    Ad.  D.  18. 

Application  having  been  made  for  the  probate  of  a  paper* 
writing  propounded  as  the  last  will  and  testament,  and  for 
lettersieetamentary  on  the  estate  of  said  Gardner  K.  An- 
drews, deceased,  by  Alice  R.  Andrews. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday,  Nov.  4th,  1892,  at  1  o'clock  p.  m.,  to  show 
cause,  if  any  exist,  against  the  granting  of  such  appli- 
catiqn. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  once  in  each  of  three  successive  weeks  before 
■aid  day. 

By  the  Court:  A.  C.  BRADLEY,  Justice. 

A  true  copy.  Teste.  L.  P.  WRIGHT.  Reg.  of  Wills.  D.  C. 
41    J.  Carter  Marbury,  Proctor  for  applicant. 


This  is  to  Giro  Notiee 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  Business,  letters 
testamentary  on  the  personal  estate  of  EUNICE  A.  CAN- 
FIELD,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  October 
next;  thev  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  10th  day  of  October,  1802. 

C.  A.  PRENTIQS. 

D.  WEBSTER  PRENTISS. 
41  No.  986  9th  St.  n.w. 


£egat,  Notices 


SCCOMD    IPISCRXIOPI. 


TUs  is  to  Giro  Notioe 

That  the  subscriber  of  the  District  of  Columbia,  has  ob 
tained  ftom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  EMILY  C. 
BRENT,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  esoiibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  6th  day  of  October  next ; 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  6th  day  of  October,  1892. 

W.  B.  CHILTON, 
226  Delaware  Ave.  n.  e., 

J.  J.  Darlington,  Proctor.  Washington,  D.  C. 


Ino.  14,168.    Equity.    Docket84. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

the  6th  day  of  October,  1892. 
John  C.  Heald 

V 

T.Owen  Berry  otal. . 

On  moUon  of  the  plaintiff,  by  Mr.  A.  a  Worthington,  his 
solicitor,  it  is  ordered  that  the  defendants,  T.  Owen  Berry, 
Fannie  W.  Berry,  Samuel  H.  Berry  and  Anna  R.  Berry, 
cause  their  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day ;  other- 
wise the  cause  will  be  proceedMl  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  have  vested  in  the  complain- 
ant all  the  right,  Utle  and  interest  of  the  defendants  in  and 
to  that  part  of  a  tract  of  land  known  as  Oxon  Hill,  which 
is  in  the  District  of  Columbiar-eaid  part  containing  about 
16.66  acres  and  lying  between  the  Potomac  River  and  the 
southwestern  end  of  the  southeastern  boundary  of  said 
District. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  Ac. 

A  true  copy.    Test:  J.  R.  Young,  Qerk,  Ac 

40  By  M.  A.  Clancy.  AsAt.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Building. 

October  Ist,  1892. 

In  the  case  of  REESE  H.  VOORHEES,  administrator  d. 
b.  n.  of  John  Cox,  late  of  Portsmouth,  Va.,  deceased,  the 
administrator  d.  b.  n.  aforesaid  has,  with  the  approval  of 
the  court,  appointed  Friday,  the  4th  day  of  November,  A. 
D.  1892,  at  11  o'clock  a.  m..  for  making  purment  and  dis- 
tribution under  the  court's  direction  and  control;  when 
and  where  all  creditors  and  persons  entitled  to  distributive 
shares  (or  legacies)  or  a  residue,  are  hereby  notified  to 
attend  in  person  or  by  agent  or  attorney  duly  authorized, 
with  their  claims  against  the  estate  properly  vouched; 
otherwise  the  adminbtrator  d.  b.  n.  wiU  take  the  benefit  of 
the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  aweek 
for  three  weeks  in  the  Washington  Law  Reporter  and  Wash- 
ington Pe0t  previous  to  the  sua  day. 

L.  P.  WRIGHT, 
Register  of  Wills  for  the  District  of  Columbia. 
40    No.  4612.    Ad.  D.  17.    S.  P.  Knut,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

the  80th  day  of  September,  1892. 


Ollverotta  C.  Wharton  et  al. 


Etta  V.  Chaplin  et 


etal.) 

...  r 


In  Equity.    No.  18,850. 


It  appearing  that  Joe.  K.  McCammon,  trustee,  has  reiwrted 
to  this  Court  the  sale  of  lots  numbers  two  and  three,  in 
square  south  of  square  seven  hundred  and  forty  four,  made, 

JuTSuant  to  the  decree  entered  herein,  on  the  7th  day  of 
uly,  1M2,  and  in  accordance  with  the  terms  of  the  offer, 
approved  by  the  order  entered  herein  on  the  29th  duy  of 
September,  1892,  and  that  the  said  trustee  has  received  the 
whole  amount  of  the  purchase  money. 

It  is  adjudged,  ordered  and  decreed,  that  the  sf^d  sile 
stand  ratifleaand  confirmed,  unless  cause  to  the  contrary  be 
shown  on  or  before  the  8lst  day  of  October,  1892. 

Provided,  however,  that  a  copy  of  this  order  be  published 
in  the  Washington  Law  Reporter,  once  a  week,  for  three 
successive  weeks,  prior  to  the  date  last  aforesaid. 

A.  C.  BRADLEY.  Associate  Justice 
of  the  Supreme  Court  of  the  District  of  Columbia. 
A  true  copy.    Testi  J.  R.  Young,  Clerk. 

40  By  L.  P.  Williams,  Asst.  Clerk. 
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This  is  to  Gire  Notice 

ThAt  the  subscriber,  of  District  of  Columbia,  has  obtained 
fh>m  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  special  term  for  Orphans*  Court  business,  letters 
testamentarv  on  the  personal  estate  of  MARY  C.  LEE, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
out© the  subscriber,  on  or  before  the  lOth  day  of  Sept. 
nnt;  they  may  otherwise  by  law  be  excluded  fh)m  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  Sept.,  1892. 

JANE  E.  8TRATTON,  Executrix. 
40    Wm.  F.  8.  Curtis.  Proctor. 


Tliis  ig  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained Arom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  FREDERIC  8. 
NICHOLS,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  aie 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  80th  day  of  Sept. 
next:  they  may  otherwise  by  law  be  excludea  from  all 
benefit  of  the  said  estate. 

Qiven  under  my  hand  this  80th  day  of  Sept.,  1892. 

FREDERIC  B.  NICHOLS, 
40    Lorenzo  A.  Bailey,  Proctor.  428  7th  St.,  n.  w. 

This  ig  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  ELIZABETH 
BROWNE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  Sept. 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  Sept,  1892. 

HUGH  M.  BROWNE, 

No.  6170.    Admn.Doc.l8.  1416  I  St.,  n.  w. 

40   James  G.  fierret.  Proctor. 

m  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

This  80th  of  September,  1892. 

In  re  estate  of  HAMILTON  J.  WILLIAMS,  dec'd,  late  of 
the  District  of  Columbia.    No.  4632.    Admn.  Doc.  17. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament  and 
for  letters  testamentary  on  the  estate  of  said  Hamilton  J. 
Williams,  deceased,  by  Phoebe  Ann  Williams,  widow. 

Notice  is  hereby  jfiven  to  all  concerned  to  appear  in  this 
court  on  Friday  October  28th,  1892,  at  twelve  o'clock  m., 
to  show  cause,  if  any  exist,  against  the  granting  of  such  ap- 
plication. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  once  in  each  of  three  successive  weeks 
before  said  day. 

By  the  Court.  W.  8.  COX,  Justice. 

A  true  copy.    Test:    L.  P.  WRIGHT,  Reg.  of  Wills,  D.C. 
40    J.  H.  Adriaans,  Proctor  for  applicant. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphan's  Court  Business. 

October  1, 1892. 

In  the  case  of  J.  Holdsworth  Gtordon,  administrator  of  E. 
TUCKER  BLAKE,  deceased,  the  administrator  aforesaid 
has,  with  the  approval  ot  the  court,  appointed  Friday, 
the  28th  day  of  October,  A.  D.  1892,  at  12  o'clock 
m.  for  making  payment  and  distribution  under  the 
court's  direction  and  control;  when  and  where  all 
creditors  and  persons  entitled  to  distributive  shares 
(or  legacies)  or  a  residue,  are  hereby  notified  to  attend  in 
person  or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched ;  otherwise  the 
administrator  will  take  the  benefit  of  the  law  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  "  Washington  Law  Reporter"  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
40    No.  4215.    Ad.  D.  18. 


Ceqal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Margaret  E.  CisMi  ) 

V.  [In  Equity.    No.  18,542. 

Rontt  Rosen.      ) 

William  H.  Saunders,  the  trustee  in  this  cause,  having  re- 
ported the  sale  of  the  real  estate  herein  decreed  to  be  sold 
to  Margaret  E.  Cissel,  for  $8,000,  cash  ;  it  is  this  SOih  day  of 
September,  1892,  ordered  and  adjudged  that  said  sale  be 
ratified  and  confirmed,  unless  cause  to  the  contrary  b% 
shown  before  the  80th  day  of  October,  1882. 

Provided,  a  copy  of  this  order  shall  be  published  in  Tbe 
Washington  Law  Reporter,  in  the  three  successive  issues 
thereof  published  next  after  the  date  of  this  order. 

A.  C.  BRADLEY.  JnsUce, 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

40  ^  W.  P.  WiUiuns.  Asst.  Clerk. 

I  Filed  September  80th,  1892.   J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
This  30th  day  of  September,  1892. 

In  re  estate  of  JAMBS  ROCHE,  deceased,  late  of  Wash- 
ington. D.  C.    No.  5087.    Admn.  Doc.  18. 

Application  having  been  made  for  the  probate  of  a  PM>ci^ 
writing  propounded  as  the  last  will  and  testament  and  co- 
dicil, and  for  letters  testamentary  on  the  the  estate  of  said 
JAMES  ROCHE,  deceased,  by  William  V.  Marmion. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday,  October  27. 1892,  at  12  o'clock,  m.,  to  show 
cause  if  any  exist  against  tne  granting  of  such  applicalioii. 

A  copy  of  this  order  shall  be  published  in  the  Wash- 
ington Law  Rei^rter,  once  a  week  in  each  of  three  snooesive 
weeks  before  said  day. 

By  the  Court.  W.  S.  COX.  Jnstiee. 

A  true  copy.    Teste:  L.  P.  WRIGHT, 

40  Register  of  Wills,  D.  C. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Bridget  Sheehan) 

V.  VEquity.    No.  14,089. 

Timothy  Sheehan. ) 

On  motion  of  the  jpetitioner.  by  M.  J.  Oolbert,her  solicitor, 
it  is,  this  3d  day  of  October,  1892,ordered  that  the  defendant 
TIMOTHY  SHEEHAN,  cause  his  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
after  this  day ;  otherwise  this  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  from  the 
bond  of  matrimony  on  the  ground  of  desertion  for  the  fUll 
and  uninterruped  period  of  two  years  and  upwards. 

A.  C.  BRADLEY.  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

40  By  M.  A.  Clancy,  Asst.  Clerk. 

TFUed  October  8, 1892.    J.  R.  Young,  Clerk.] 


No.  14,119.    Docket  84. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF.  COLUMBIA. 

The  4th  day  of  October,  1892. 
Clara  R.  Gage     ' 

V. 

Edward  J.  Gage. 

On  motion  of  the  plaintiflf,  by  Mr.  W.  T.^  Johnson,  her 
solicitor,  it  is  ordered  that  the  defendant.  EDWARD  J. 
GAGE,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  days  alter  this  day: 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  divorce  on  the  ground  of  wiUAil 
desertion  for  the  period  of  two  years. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  Ac 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac 

40  By  L.  P.  WiUiams,  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  BusineaB. 
This  SOih  of  September,  1892. 

In  re  Estate  of  CHARLES  SMITH,  late  of  the  District  of 
Columbia.    No.  6189.    Ad.  D.  18. 

Application  having  been  made  for  lettera  of  administra* 
tion  on  the  estate  of  said  Charles  Smith,  deceased,  by 
Thomas  R.  Nalley,  a  creditor. 

Notice  is  hereby  given  to  all  concerned  to  stppear  in  tliis 
court  on  Friday,  October  28, 1892,  at  12  o'clock,  m.,  to  show 
cause  if  anv  exist  against  the  granting  of  such  application. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  once  in  each  of  three  successive  weeks 
before  said  day. 

By  the  Court.  W.  S.  COX,  Justice. 

L.  P.  WRIGHT, 
40  Register  of  Wills,  D.  a 
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Ccgat  Notices. 


This  is  to  Gire  Notice 

That  the  sobecriber,  of  the  District  of  Columbia  has  ob- 
tained ftx>m  the  Supreme  Coort  of  the  District  of  Columbia 
hoMUnir  a  special  term  for  Orphans*  Court  business,  letters 
of  administration  on  the  personal  estate  of  GUISBPPE 
OORTI,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  asalnst  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  1st  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  firom  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  1st  day  of  October.  1802. 

J.  HOIJdSWORTH  GORDON. 
40    Gordon  &  Gordon,  Proctors. 


OPHIRD    IPISCRXIOPI. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

This  28d  day  of  September,  ^892. 

In  re  estate  of  EMILY  W.  FARQUHAR.  late  of  the  Dis- 
trict of  Columbia.    No.  4912.    Administration  Doc.  17. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament  and  for 
letters  of  Administration  with  will  annexed  on  the  estate 
of  said  Emily  W.  Farquhar,  deceased,  by  Sophie  S.  Kreidler 
and  Edward  A.  Kreidler. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
Court  on  Friday  Oct.  21, 1802,  at  one  o*clock  p.  m.,  to  show 
cause  if  any  enst  sgainst  the  granting  of  such  application. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court.  W.  S.  COX.  Justice. 

A  true  copy.    Teste :    L.  P.  Wright,  Reg.  of  Wills.  D.  C. 
80  C.  M.  &  H.  S.  Matthews.  Proctors  for  applicant. 


Ccgal  Noticc$. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
John  Walker  and  Amanda,  his  wift,  Margaret  Kent  and  Lewis 
Kent,  Complainants, 
vs. 
EtU  Walker,  Wllliain  Otis  Walker,  (iufiuit)  Richard  R.  Jackson 
Guardian  of  Ida  Walker,  Lizzie  Walker,  and  Reed 
Walker,  (infonto.)  and  said  Ida,  Lizzie  and  Reed 
Walker,  Defendants. 
Equity.    No.  12,823.   Doc.  80. 
Application  having  been  made  by  complainants  in  the 
above-entitled  cause  by  R.  B.  Lewis,  thehr  solicitor  for  leave 
to  file  a  supplemental  Dill,  and  it  appearing  that  the  defen- 
dants Etta  Walker,  William  Otis  Walker,  Richard  R.  Jack- 
son.  guardian   of  Ida  Walker,  Lizzie   Walker  and   Reed 
Walker,  and  the  said  Ida,  Lizzie  and  Reed  Wa^r  are  non- 
residents of  the  District  of  Columbia,  it  is  this  24th  day  of 
September,  1882,  ordered  that  the  said  defendants  appear 
here  within  ten  days  after  due  publication  of  this  order 
under  the  aoth  rule  of  this  Court  and  show  cause  if  any 
they  can,  why  such  leave  should  not  be  granted.  The  ofasject 
of  the  suit  is  for  sale  of  lot  28  in  square  100,  and  division  of 
proceeds  among  those  entitled. 

h  W.  S.  COX.  Justice. 

A  true  copy.    Test:  J.  R.  YOung,  Clerk. 

By  M.  A.  Clancy,  Asat.  Clerk. 
[Filed  September  24, 1802.   J.  B.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

This  28th  of  September,  1892. 

In  re  estate  of  HENRY  HALL.  late  of  the  District  of 
Columbia.    No.  6192.    Administration,  Doc.  18. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament,  and  for 
tetters  testamentary  on  the  estate  of  said  Henry  HaU, 
deceased,  bv  Mrs.  Sarah  Hall,  the  widow. 

Notice  is  nereby  given  to  all  concerned  to  appear  in  this 
Court  on  Friday  October  28th,  1802,  at  11  o'clock  a.  m.,  to 
show  cause  If  any  exist  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Bieporter  and  Evening  Star,  once  in  each  of  three  suc- 
cessive weeks  before  said  day. 

By  the  Court:  A.  C.  BRADLEY,  Justice. 

A  true  copy.    Teste :    L.  P.  Wright,  Reg.  of  Wills,  D.  C. 
80       Carusi  &  Miller,  Proctors  for  applicant. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Katharine  Reidy,    ) 

V.  ^  In  Equity.    No.  18.188. 

Wm.  Keough  et  al.  I 

Charles  A.  Elliot  and  Edwin  Forrest,  trustees,  heretofore 
appointed  by  the  decree  passed  in  this  cause,  to  make  sale 
ot  the  real  estate  in  the  proceedings  described,  having  re- 
ported to  the  court  that  they  had  made  sale  of  said  real 
estate,  to  wit;  all  that  piece  or  parcel  of  land  situated  in 
the  city  of  Washington.  District  of  Columbia,  and  desig- 
nated on  the  public  plat  or  plan  of  said  city  as  part  of  lot 
No.  28,  in  square  725.  beginning  for  the  same  on  the  line  of 
2nd  St.  east  at  a  point  distant,  south  ftrom  the  northeast 
comer  of  said  lot  18  ft.  6  inches ;  running  thence  west  to  the 
rear  line  of  said  lot  115  feet ;  thence  south  18  feet  6  inches ; 
thence  east  115  feet ;  thence  north  with  the  Une  of  2nd  St. 
east  18  feet  6  inches,  to  the  place  of  beginning,  to  Henry 
Aabe.  at  and  for  the  sum  of  |2700,  it  is  this  28d  day  of  Sep- 
^mber  1892  by  the  court  ordered  that  the  said  sale  be  finally 
ratified  and  confirmed  unless  cause  to  the  contrary  be  shown 
on  or  before  the  20th  day  of  October,  1882. 

Provided  that  a  copy  of  this  order  be  published  in  the 
Washington  Law  Reporter  once  a  week  for  three  successive 
weeks  prior  to  said  last  mentioned  date. 

W.  8.  COX,  Justice. 

True  copy.   Test :  J.  R.  Young,  Clerk. 

30  By  M.  A.  Clancy.  Asst.  Clerk. 

[Filed  September  28, 1802.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Mary  M.  King  ot  al. 


Maria  L.  Donaldson  et  al. 


J 


In  Equity.    No.  18.884. 


Edwin  Forrest  and  Anson  S.  Taylor,  trustees,  having  re- 

G>rted  that  on  the  24th  day  of  May,  1802,  they  sold  to  James 
cK.  Eiker.  part  of  lot  one  in  square  twentv-four,  (24.)  for 
forty-three  hundred  (4800)  dollars,  and  on  the  25th  day  of 
May,  A.  D.  1802,  to  William  W.  Hough,  part  of  lot  one  in 
square  fifty-four,  for  thirty-five  hundred  and  seventy-five 
(8575)  dollars ;  and  to  William  C.  Hanptman,  the  north  four- 
teen (14)  feet  of  lot  twelve  (12)  in  square  seventy-seven  (77) 
for  twenty-four  hundred  (2400)  dollars,  all  of  said  lots  being 
in  the  City  of  Washington,  District  of  Columbia.  It  is  this 
28th  day  of  September,  A.  D.  1802,  ordered,  that  said  sales 
will  be  finally  ratified  and  confirmed  on  the  20th  day  of 
Octol>er,  A.  u.  1802,  unless  cause  to  the  contrary  be  shown 
on  or  before  said  last  mentioned  day. 

Provided  a  copy  of  this  order  be  inserted  in  each  of  the 
three  successive  issues  of  the  Washington  Law  Reporter 
published  next  after  the  date  of  this  order. 

W.  S.  COX,  Justice. 

Tme  Copy.    Test:  J.  R.  Young,  Clerk,  Ac. 

88  By  M.  A.  Clancy,  Asst.  Clerk. 


This  is  to  GiTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained Ax»m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  Business,  letters 
of  administration  on  the  personal  estate  of  TIMOTHY 
COSTELLO,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  September 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  September,  1802. 

her 
ELLEN   H   COSTELLO, 
mark. 
80    Albert  Sillers,  Proctor.  No.  85  G  St.  n.  w. 


This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of 
HENRY  D.  BARR,  Ute  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  dav  of  September 
next ;  they  may  otherwise  by  law  be  excluded  ftY>m  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  September,  1802. 
SMIL  G.  SOHAFER, 
80   John  Bidout,  Proctor.  424  11th  St.  n.  w. 


Digitized  by 


Google 


660 


THE  WASHINGTON  LAW  REPORTER 


Vol.  XX 


Cegal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Hamilton  Rothrock) 

V.  }  In  Equity.    No.  14,117. 

Btssto  Rothrock.  i 

Upon  motion  of  the  complainant,  bv  his  coansel,  A.  A. 
LiDSOomb,  it  is  this  23d  day  of  September,  A.  D.  1892, 
ordered  that  the  defendant  herein,  BESSIE  ROTHBOCK, 
cause  her  appearance  to  be  entered  herein  on  or  before  the 
next  mle'dav  occurring  forty  days  after  this  day;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default. 

Provided  a  copyof  this  order  be  published  in  the  Even- 
ing Star  and  the  Washington  Law  Reporter,  for  the  period 
of  three  successive  weeks  before  said  rule-day. 

The  object  of  this  suit  is  to  obtain  a  divorce,  a  vinculo  ma^ 
HmonU,  from  the  defendant,  Bessie  Rothrock. 

W.  S.  COX,  Justice. 

True  copy.    Test :  1.  R.  Young,  Clerk,  Ac. 


89 


fFiled  September  28, 1892.    /  R.  Young,  Clerk.l 


,  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  12th  day  of  May,  1892. 
LiUlo  E.  AHen,  ) 

V.  V  Equity.    No.  18,782.    Docket  83. 

,    Johnson  Allen.  ) 

On  motion  of  the  plaintifif,  by  Mr.  E.  B.  Hay.  her 
solicitor,  it  is  ordered  that  the  defendant,  JOHNSON 
ALLEN,  cause  his  appearance  to  be  entered  herein  on  or 
before  the  first  rule-day  occurring  forty  dajrs  after  this  day; 
otherwise  the  cause  wQl  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  divorce  because  of  cruel  treat- 
ment of  the  complainant  by  the  defendant. 
By  the  Court.  A.  B.  HAGNER,  Justice,  Ac. 

True  copy.    Test:  J.  R.  Young,  Clerk,  Ac. 

89 ^    ^ _^y  ?*'_^  Clancy,  Asst.  Clerk 

~  IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF^OLUHlBIAr" 
the  22d  day  of  September,  1892. 
Lizzio  T.  Taylor    ^ 

Wllliam^J.  Taylor.  . 

On  motion  of  the  plaintiff,  by  Mr.  C.  Carrington,  her  solici- 
tor, it  is  ordered  that  the  defendant,  WILLIAM  J.TAYLOR, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  days  after  this  day;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  defkult. 

The  obiect  of  this  suit  is  divorce  **  a  vinculo  matrimonii " 
forwillAu  and  without  cause  desertion  and  abandonment 
for  two  years. 

By  the  Court.  W.  S.  COX,  Justice,  Ac. 

True  copy.    Test:  J.  R.  Young,  Clerk,  Ac. 

89  By  M.  A.  Clancy,  Asst.  Clerk. 


:.[ 


No.  14,062.    Equity  Doc.  84. 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphan *s  Court  business,  letters 
of  administration  on  the  personal  estate  of  SILaS  C. 
CLARKE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims,  against  the  said  deceased  are 
hereby  warned  to  ezAibit  the  same,  with  the  vouchers  there- 
of ,  to  the  subscriber,  on  or  before  the  lOth  day  of  September 
next:  they  may  oUierwise  by  law  be  excluded  urom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  10th  day  of  September,  1892. 
FLORENCE  M.  CLARKE, 
89   Allan  C.  Clarke,  Proctor.  501  Stanton  Place. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
The  29th  day  of  September,  1892. 

Catherine  G.  Lee,  by  William  Cammack.  her  next  fHend, 

vs. 

Henry  C.  Leo. 

No.   14,111.    Eq.  Docket  84. 

On  motion  of  the  plaintiff,  by  Mr.  Edmund  Burke,  her 
solicitor,  it  is  ordered  that  the  defendant,  HENRY  C.  LEE, 
cause  his  appearance  to  be  entered  herein  on  or  before  the 
first  rule-day  occurring  forty  da^  after  this  day ;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  vinculo 
matrimonU,  by  the  plaintiff  from  the  defendant,  and  that  the 
plaintiff  be  restored  to  her  maiden  name  of  Catherine  G. 
Robey,  on  the  ground  of  two  years*  abandonment  and  de- 
sertion by  the  defendant  of  the  plaintiff.  It  is  further  or- 
dered that  this  order  shall  be  published  in  the  Washington 
Law  Reporter  and  in  the  Evening  Star  newspaper  once  a 
week  for  three  successive  weeks. 

By  the  court.  A.  C.  BRADLEY,  Justice,  &c 

True  copy.    Test:  J.  R.  Young,  Clerk,  &c. 

89  By  M.  A.  Clancy.  Asst.  Clerk. 


Cegal  Notices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

September,  29^,  1893. 

In  the  case  of  John  B.  Hollinnhead,  administrator  of 
FRANCIS  I.  HOLLINOSHEADTdeceased,  the  administra- 
tor aforesaid  has,  with  the  approval  of  the  court,  appointed 
Friday,  the  21st  day  of  October.  A.  D.  1892,  at  1  o'clock 
p.  m.  for  making  payment  and  distribution  under  the 
court's  direction  and  control:  when  and  where  all  credttors 
and  persons  entitled  to  distributive  shares  (or  legacies)  or  a 
residue,  are  hereby  notified  to  attend  in  penon  or  by  agent 
or  attorney  duly  authorised,  with  their  claims  against  the 
estate  properly  vouched :  otherwise  the  said  administrator 
will  take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  oe  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  pre- 
vious to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  WiOa  for  the  District  of  Columbia. 
89    No.  4618.    Edwards  &  Barnard,  Proctors. ^^_ 


This  is  to  GiTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans*  Court  business, 
letters  testamentary  on  the  personal  estate  of  BIARY  A. 
M.  DOWNMAN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  tne  22d  day  of  September 
next:  they  may  otherwise  by  law  be  excluded  nom  all 
benefit  of  the  nld  estate. 

Given  under  my  hand  this  22d  day  of  September,  1892. 
CYNTHIA  B.  DOWNMAN. 
Cr.  Gordon  &  Gordon, 
89   Gordon  &  Gordon,  Proctors.     Attys.  at  Law. 


Tliis  is  to  Giro  Votioe 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fironi  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  business,  letters 
testamentary  on  the  persons!  estate  of  MICHAEL  RADY, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  24th  day  of  Februarv 
next :  they  may  otherwise  by  law  be  excluded  ftrom  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  24th  day  of  February.  1892. 

BRIDGET  RADY. 
89    R.  B.  Lewis,  Proctor.  No.  18  Mass.  Ave.  n.  e. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  an  Equity  Court. 

This  28th  day  of  September,  1892. 

Richard  T.  Boll) 

V.  J- No.  12,188.    Equity  Docket  80. 

Allen  F.  Bell.  ) 

Ordered  that  the  sale  made  and  reported  by  the  trustee 
in  the  above  cause  to  George  R.  Williams  on  the  29th  day  of 
Augrust,  1892,  and  assigned  to  Amnon  Behrend,  as  in  said 
report  set  forth,  be  raUfied  and  confirmed  unless  cause  to 
the  contrary  thereof  be  shown  on  or  before  the  28th  day  of 
October  next. 

Provided  a  copy  of  this  order  be  inserted  in  the  Washing- 
ton Law  Reporter,  once  in  each  of  three  sncessive  weeks 
before  the  28th  day  of  October  next. 

A.  C.  BRADLEY,  Justice. 

True  copy.    Test:  John  R.  Young,  Clerk. 

89  By  M.  A.  Clancy,  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business, 
This  28d  of  September,  1892. 

In  re  estate  of  JOSEPHINE  DIGMUELLER,  dec'd,  late  of 
Washington,  D.  C.    No.  5187.    Administration  Doc  18. 

Application  having  been  made  for  the  probate  of  a  pwper- 
writing  propounded  as  the  last  wOl  and  testament,  and  for 
letters  of  administration  c.  t.  a.  on  the  estate  of  said 
Josephine  Digmueller,  deceased,  by  Michael  A.  Mess. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  October  21st,  1892,  at  1  o'clock  p.  m.,  to  show 
cause  if  any  exist  against  the  granting  of  such  application. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter,  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court:  W.  S.  COX,  Justice. 

A  true  copy.  Teste :  L.  P.  WRIGHT,  Reg.  of  Wills,  D.  C 
89  M.  A.  Mess,  Proctor  for  applicant 
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Aots  and  Joint  Resolutions  of  the  6Qd 

OOngreaa,  relating  to  Distriot  of  Ool- 

umbia    matters,     oontinued   in 

Nos.  22,  28,  82,  38,  34,  36, 

37,  38,  42,  of  Vol.  XX  of 

The  Law  Reporter. 

An  act  for  the  preservation  of  the  public  peace 
and  the  protection  of  property  withm  the 
District  of  Ck>lumbia. 

Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentativee  of  the  United  States  of  Amenoa  in 
Ckmgreas  assembled^  That  it  shall  not  be  lawfhl 
for  any  person  or  persons  to  destroy,  injure, 
disfigure,  cut,  chip,  break,  deface,  or  cover,  or 
rub  with  or  otherwise  place  filth  or  excrement 
of  any  kind  upon  any  property,  public  or  pri- 
vate, in  the  District  of  Oolumbia,  or  any  public 
or  private  building,  statue,  monument,  office, 
dwelling,  or  structure  of  any  kind,  or  which 
may  be  in  course  of  erection,  or  the  doors, 
windows,  steps,  railing,  fencing,  balconies,  bal- 
ustrades, stairs,  porches,  or  balls,  or  the  walls 
or  sides,  or  the  walls  of  any  inclosure  thereof: 
or  to  write,  mark,  or  paint  obscene  or  indecent 
words  or  language  thereon,  or  to  draw,  painty 
mark,  or  write  obscene  or  indecent  figures 
representing  obscene  or  indecent  objects;  or  to 
write,  mark,  draw,  or  paint  any  other  word, 
sign,  or  figure  thereon,  without  the  consent  of 
the  owner  or  proprietor  thereof,  or,  in  case  of 
public  property,  of  the  person  having  charge, 
custody,  or  control  thereof,  under  a  penalty  of 
not  more  than  fifty  dollars  for  each  and  every 
such  offense. 

Seo.  2.  That  it  shall  not  be  lawful  for  an v  per- 
son or  persons  to  destroy,  break,  cut,  disfigure, 
deface,  bum,  or  otherwise  injure  any  building 
materials,  or  materials  intended  for  the  improve- 
ment of  any  street,  avenue^  alley,  foot  pave- 
ment, roads,  highways,  or  mclosure,  whether 
public  or  private  property,  or  remove  the  same 
(except  in  pursuance  of  law  or  by  consent  of 
the  owner)  ftrom  the  place  where  the  same  may 
be  collected  for  purposes  of  building  or  im- 
provement as  aforesaid;  or  to  remove,  out^ 
destroy,  or  injure  any  scaffolding,  ladder,  or 
other  thing  used  in  or  about  such  buildinir  or 
improvement,  under  a  penalty  of  not  more  wan 


twenty-five  dollars  for  each  and  every  such 
offense. 

Sec.  3.  That  it  shall  not  be  lawftQ  for  any 
person  or  persons  within  the  District  of  Oolum- 
bia to  throw  any  stone  or  other  missile  m  any 
street,  avenue,  alley,  road,  or  highway,  or  open 
space,  or  public  square,  or  inclosure,  or  to  throw 
any  stone  or  other  missile  from  any  place  into 
any  street,  avenue,  road,  or  highway,  alley, 
open  space,  public  square,  or  inclosure,  under  a 
penalty  of  not  more  than  five  dollars  for  every 
such  offense. 

Sec.  4.  That  it  shall  not  be  lawfhl  for  any 
person  or  persons  to  set  up  or  fly  any  kite,  or  set 
up  or  fly  any  fire  balloon  or  parachute  in  or  upon 
or  over  any  street,  avenue,  alley,  open  space, 
public  inclosure,  of  square  within  the  limits  of 
the  cities  of  Washington  or  Georgetown,  under 
a  penalty  of  not  more  than  ten  dollars  for  each 
and  every  such  offense. 

Seo.  5.  That  it  shall  not  be  lawftd  for  any 
person  or  persons  to  curse,  swear,  or  make  use 
of  any  profane  language  or  any  indecent  or  ob- 
scene words,  or  engage  in  any  disorderly  con- 
duct in  any  street,  avenue,  public  space,  square, 
road,  or  highway,  or  at  any  railroad  d^ot  or 
steamboat  landing  within  the  District  of  CTolum- 
bia,  or  in  any  place  wherefirom  the  same  may 
be   heard  in  any  such  street,  avenue,  alley, 

Sublic  square,  road,  highway,  or  in  any  sach 
epot,  railroad  cars,  or  on  board  Any  steamboat, 
under  a  penalty  of  not  exceeding  twenty  dol- 
lars for  each  and  every  such  offense. 

Sec.  6.  That  it  shall  not  be  lawfhl  for  any 
person  or  persons  within  the  District  of  Oolum- 
bia to  congregate  and  assemble  at  the  comers 
of  any  oi  the  streets  or  avenues,  or  in  any 
street,  avenue,  or  alley,  road,  or  highway,  or  on 
the  foot  pavements  or  fiag  footways  of  any 
street  or  avenue,  or  at  the  entrance  or  on  the 
steps,  cellar  doors,  porches,  or  porticos  of  any 
puDlic  or  private  building  or  office,  or  at  the 
entrance  of  any  public  or  private  building  or 
office,  or  at  the  entrance,  or  in,  on.  or  around 
any  of  the  inclosuree  of  the  Oapitol,  Executive 
Mansion,  public  squares,  District  buildings. 
Judiciary  square,  or  at  the  en  trance,  of  any 
church,  schoolhouse,  theater,  or  any  assembly 
room,  or  in  or  around  the  same,  or  any  other 
public  or  private  inclosure  within  the  said  Dis- 
trict, and  be  engaged  in  loud  or  boisterous 
talking,  or  to  insult  or  make  rude  or  obscene 
comments  or  remarks  or  observations  on  per- 
sons passing  by  the  same,  or  in  their  heanne, 
or  to  so  crowd,  obstruct,  or  incommode  the  said 
foot  pavement  or  flag  footway,  or  the  entrance 
into  or  out  of  any  such  church,  public  or  private 
dwelling,  city  hall,  Executive  Mansion,  Oapitol, 
or  such  public  inclosure,  square  or  alley,  high- 
way or  road,  as  to  prevent  the  free  and  uninter- 
rupted passage  thereof,  under  a  penalty  of  not 
more  than  twenty-five  dollars  for  each  and 
every  such  offense. 

Sec.  7.  That  it  shall  not  be  lawful  for  any 
prostitute  or  lewd  woman  to  invite,  entice,  per- 
suade, or  to  address  for  the  purpose  of  inviting, 
enticing,  or  persuading  any  person  or  persons, 
in  or  upon  any  avenue,  street,  road,  highway, 
open  space,  alley,  public  square,  or  inclosure  in 
the  District  of  Oolumbia,  to  accompany,  go 
with,  or  follow  her  to  her  residence,  or  to  any 
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other  house  or  building,  inclosure,  or  other 
place,  for  the  purpose  of  prostitution,  under  a 
penalty,  if  the  person  so  invited,  enticed,  or 
persuaded,  or  addressed  for  the  purpose  of  in- 
viting, enticing,  or  persuading  shall  be  an 
adult,  of  not  more  than  twenty-five  dollars  for 
each  and  every  such  ofifense,  and  if  the  person 
invited,  enticed,  or  persuaded,  or  addressed  for 
the  purpose  of  inviting,  enticing,  or  persuading 
be  a  minor,  under  a  penalty  of  no  more  than 
fifty  dollars  for  each  and  every  such  offense. 
And  it  shall  not  be  lawful  for  any  prostitute  or 
woman  of  lewd  character  to  invite,  entice,  or 
persuade,  or  address  for  the  purpose  of  inviting, 
enticing,  or  persuading  any  person  or  persons 
from  any  door,  window,  porch,  or  portico  of 
anv  house  or  building  to  enter  any  house,  or  go 
wilh,  accompany,  or  follow  her  to  any  place 
whatever,  for  the  purpose  of  prostitution,  under 
the  like  penalties  herein  provided  for  the  same 
disorderly  conduct  in  the  streets,  avenues, 
roads,  highways,  or  alleys,  public  squares,  open 
places  or  inclosures. 

Sec.  8.  That  all  vagrants,  idle  and  disorderly 
persons,  persons  of  evil  life  and  fame,  persons 
who  have  no  visible  means  of  support,  persons 
who  are  likely  to  become  chargeable  to  the 
District  of  Columbia  as  paupers,  or  drunk  in  or 
about  any  of  the  streets,  avenues,  alleys,  roads, 
or  highway^;  or  public  places  within  the  Dis- 
trict of  Columbia,  or  loitering  in  or  about  tippling 
houses,  all  suspicious  persons  who  have  no 
fixed  place  of  residence  or  can  not  give  a  good 
account  of  themselfes,  persons  guilty  of  open 
profanity  or  grossly  indecent  language  in  or  on 
any  of  the  streets,  avenues,  alleys,  public  places, 
roads,  or  highways  of  said  District;  all  public 
prostitutes,  and  all  such  persons  who  lead  a 
notoriously  lewd  or  lascivious  course  of  life, 
shall,  upon  conviction  thereof  before  the  police 
court  of  said  District,  be  required  tg  enter  into 
security  for  their  good  behavior  for  the  space 
of  six  calendar  months.  Said  security  shall  be 
in  the  nature  of  a  recognizance  to  the  District 
of  Columbia,  to  be  approved  by  said  court  in  a 
penalty  not  exceeding  two  hundred  dollars, 
conditioned  that  the  offender  shall  not^  for  the 
space  of  six  months,  repeat  the  offense  with 
which  he  is  charged,  and  shall  in  other  respects 
conduct  himself  properly. 

Sec.  9.  That  it  shall  not  be  lawful  for  any 
person  or  persons  to  make  any  obscene  or  inde- 
cent exposure  of  his  or  her  person  or  their  per- 
sons in  any  street,  avenue,  or  alley,  road,  or 
highway,  open  space,  public  square,  or  in  clo- 
sure in  the  District  of  Columbia,  or  to  make  any 
such  obscene  or  indecent  exposure  of  person  in 
any  dwelling  or  other  building  or  other  place 
wherefrom  the  same  may  be  seen  in  any  street, 
avenue,  alley,  road,  or  highway,  open  space,^ 
public  square,  or  inclosure,  under  a  penalty  not 
exceeding  two  hundred  and  fifty  dollars  for 
each  and  every  such  offense. 

Sec.  10.  That  it  shall  not  be  lawful  for  any 
person  or  persons  to  entice,  induce,  urge,  or 
cause  any  dogs  to  engage  in  a  fight  in  any 
street,  alley,  road,  or  highway,  open  space,  or 
public  square  in  the  District  of  Columbia,  or  to 
urge,  entice,  or  cause  such  dogs  to  continue  or 
prolong  such  fight,  under  a  penalty  of  not  more 
than  five  dollars  for  each  and  every  offense ;  j 


and  any  person  or  persons  who  shall  induce  or 
cause  any  animal  of  the  dog  kind  to  run  aff)^', 
bark  at,  frighten,  or  bite  any  person,  horse,  or 
horses,  cows,  cattle  of  any  kind,  or  other  ani- 
mals lawfully  passing  along  or  standing  in  or  on 
any  street,  aVenue,  road,  or  highway,  or  alley 
in  the  District  of  Columbia^  shall  forfeit  and  pay 
for  every  such  offense  a  sum  not  exceeding  five 
dollars. " 

Bec.  11.  That  it  shall  not  be  la\vfbl  for  any 
pertjon  or  persons  to  molest  or  disturb  any  con- 
gregation engaged  in  any  religious  exercise  or 
proceedings  in  any  church  or  place  of  worship 
in  the  District  of  Columbia  ;  and  it  shall  be  law- 
ftil  for  any  of  the  authorities  of  said  churches  to 
arrest  or  cause  to  be  arrested  any  person  or 
persons  so  offending,  and  take  him,  her.  or 
them  to  the  nearest  police  station,  to  be  tnere 
held  for  trial ;  and  any  person  or  persons  violat- 
ing the  provisions  of  this  section  shall  forfeit 
and  pay  a  fine  of  not  more  than  one  hundred 
dollars  for  every  such  offense. 

Sec.  12.  That  it  shall  not  be  lawful  for  any 
person  or  persons  to  ride  or  drive  any  animal 
of  the  horse  kind  in  or  on  any  street,  avenue,  or 
alley  of  the  cities  of  Washington  or  Georgetown 
at  a  rate  of  speed  exceeding  eight  miles  per 
hour,  nor  cause  any  such  animal  to  turn  any 
corner  within  the  said  cities  at  a  rate  of  speed 
exceeding  four  miles  per  hour,  nor  to  ride  or 
drive  any  such  animal  in  or  on  any  road  or 
highway  m  that  part  of  the  District  of  Columbia 
lying  outside  of  said  cities  at  a  rate  of  speed 
exceeding  twelve  miles  per  hour.  Any  person 
violating  any  of  the  provisions  of  this  act  shall 
forfeit  and  pay  a  fine  or  penalty  of  not  more 
than  twenty- five  dollars  for  each  and  every 
such  offense. 

Sec.  13.  Thatit  shall  not  be  lawful  for  any  per- 
son or  persons  to  girdle,  break,  wound,  destroy, 
or  in  any  manner  injure  any  of  the  trees  now 
growing  or  planted  and  set,  or  which  may  here- 
after bo  planted  and  set  on  any  of  the  public 
grounds,  open  spaces,  or  squares  or  on  any 
private  lot,  or  on  any  of  the  streets,  or  avenues, 
roads  or  highways,  in  the  District  of  Columbia, 
or  any  of  the  boxes,  stakes,  or  any  other  pro- 
tection thereof,  under  a  penalty  of  not  exceed- 
ing fifty  dollars  for  each  and  every  such  offense  ; 
and  if  any  person  or  persons  shall  tie  or  in  any 
manner  msten  a  horse  or  horses  to  any  of  the 
treci^,  boxes,  or  other  protection  thereof  on  any 
streets  or  avenues,  roads  or  highways,  on  any 
of  the  public  grounds  belonging  to  the  United 
States,  or  on  any  of  the  streets,  avenues,  or 
alleys,  in  the  District  of  Columbia,  each  and 
every  such  offender  shall  forfeit  and  pay  for 
each  offense  a  sum  not  exceeding  ten  dollars. 

Sec.  14.  That  it  shall  not  be  lawful  for  any 
person  or  persons  within  the  limits  of  the  Dis- 
trict of  Columbia  to  kindle  or  set  on  fire,  or  be 
present,  aiding,  consenting,  or  causing  it  to  be 
done,  in  any  street,  avenue,  road,  or  highway, 
alley,  open  ground,  or  lot,  any  box,  barrel, 
straw,  shavings,  or  other  combustible,  between 
the  setting  and  rising  of  the  sun;  and,  any  per- 
son offending  against  the  provisions  of  this  act 
shall  on  conviction  thereof^  forfeit  and  pay  a 
sum  not  exceeding  ten  dollars  for  each  and 
every  offense. 

Sec.  15.  That  the  provisions  of  the  several 
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laws  and  regulations  within  the  District  of  Ool- 
ambia  for  the  protection  of  pnblic  or  private 
property  and  the  preservation  of  i>eace  and 
order  be,  and  the  same  are  hereby,  extended  to 
all  pnblic  buildings  and  public  grounds  belong- 
ioff  to  the  Unitea  States  within  the  District  of 
Oolambia.  Andany  person  guilty  of  disorderly 
and  unlawfhl  conduct  in  or  about  the  same,  or 
who  shall  willfhlly  injure  the  buildings  or 
shrubs,  or  shall  pull  down,  impair,  or  otherwise 
injure  any  fenoe,  wall,  or  other  indosure,  or 
shall  ii^ure  any  sink,  culvert,  pipe,  hydrant, 
oistem,  lamp,  or  bridge,  or  shall  remove  any 
Btone^  gravel,  sand,  or  other  property  of  the 
United  States,  or  any  other  part  of  the  public 
grounds  or  lots  belonging  to  the  United  States 
m  the  District  of  Oolumbia,  shall,  upon  convic- 
tion thereof,  be  fined  not  more  than  fifty  dol- 
lars. 

Sec.  16.  That  if  any  person  shall  drive  or 
lead  any  horse,  mule,  or  other  animal,  or  any 
oart,  wagon,  or  other  carriage  whatever  on  any 
of  the  paved  or  graveled  footways  now  made  or 
which  may  hereafter  be  made  in  and  on  any  of 
the  aforesaid  public  gprounds,  or  shall  ride 
thereon,  except  at  the  intersection  of  streets, 
alleys,  and  avenues,  each  and  every  such 
offender  shall  forfeit  and  pay  for  each  offense  a 
sum  not  less  than  one  nor  more  than  five  dol- 
lars. 

Sbo.  17.  That  it  shall  not  be  lawful  for  any 
I>erson  or  x)ersons  to  play  the  game  of  football, 
or  any  other  game  with  a  ball,  in  any  of  the 
streets,  avenues,  or  alleys  in  the  cities  of  Wash- 
ington and  Georgetown;  nor  shall  it  be  lawftil 
for  any  person  or  persons  to  play  the  game  of 
bandy,  snindy,  or  any  other  game  by  which  a 
ball,  sione,  or  other  substance  is  struck  or  pro- 
pelled by  any  stick,  cane,  or  other  substance  in 
any  street,  avenue,  or  alley  in  the  cities  of 
Washington  and  Q^rgetown,  under  a  penalty 
of  not  more  than  five  dollars  for  each  and  every 
such  offense. 

Sec.  18.  That  all  prosecutions  for  violations 
of  any  of  the  provisions  of  any  of  the  laws  or 
ordinances  provided  for  by  this  act  shall  be 
conducted  in  the  name  of  and  for  the  benefit  of 
the  District  of  Columbia,  and  in  the  same  man- 
ner as  now  provided  by  law  for  the  prosecution 
of  offenses  against  the  laws  and  ordinances  of 
the  said  District.  Any  person  convicted  of  any 
violation  of  any  of  the  provisions  of  this  act, 
and  who  shall  fail  to  pay  the  fine  or  penalty  im- 
posed, or  to  give  security  where  the  same  is  re- 
quirea,  shall  i>e  committed  to  the  workhouse  in 
tne  District  of  Columbia  for  a  term  not  exceed- 
ing six  months  for  each  and  every  offense. 

Sbc.  19.  That  all  laws  or  ordinancefi,  or  parts 
of  laws  or  ordinances,  now  in  force  in  the  Dis- 
trict of  Columbia  inconsistent  with  the  provi- 
sions of  this  act,  or  any  part  thereof,  are  hereby 
repealed. 

Approved,  July  29,  1892. 


Thb  Ubiquitous  Annie.  —  Little  Annie 
Rooney.  of  Lusk,  aged  twenty-five,  is  reported 
by  the  Irish  Law  Times  to  have  got  £100  dama- 
ffes  recently  ttom  Oeorge  M.  Quirk,  aged  seventy, 
for  breach  of  promise  of  marriage. 


Deatli  of  linden  Kent. 

Action  op  the  District  Bab. 

The  Bar  of  the  Supreme  G<\urt  of  the 
District  of  Columbia  have  assembled  to  pay 
a  tribute  to  the  memory  of  Linden  Kent, 
whose  sudden  and  untimely  death  has  pro- 
foundly shocked  and  grieved  the  oommu- 
nity.  In  the  prime  of  life,  in  the  full 
though  still  rising  tide  of  professional  suc- 
cess, our  brother  has  been  taken  from  our 
midst.  The  court  has  lost  an  accomplished, 
a  conscientious  and  an  able  assistant  in  its 
labors,  and  the  Bar  one  of  its  very  brightest 
ornaments;  while  Bench  and  Bar  alike  feel 
a  deep  sense  of  personal  grief  and  loss. 

Of  spotless  integrity,  well  equipped  by 
talents  and  education  to  excel,  his  manner 
and  conversation  attracted  all  who  met 
him.  Gifted  with  a  quick  and  broad  intel- 
ligence, he  had  yet  other  qualities  which 
forced  him  far  ahead  of  most  of  his  fellows. 
These  same  qualities  which  charmed  in 
daily  intercourse,  in  graver  garb  com- 
manded the  respectful  attention  of  the 
court  and  claimed  the  sympathetic  interest 
of  the  jury.  The  pleasing  voice  and  con- 
summate tact  which  won  him  many  cases, 
won  him  many  hearts.  In  court,  his  gift 
of  eloquence  seemed  to  impose  dignity  and 
modesty  on  his  lightest  word,  and  quick 
and  forceful  as  his  thrusts  always  were,  his 
knightly  courtesy  in  the  fair  field  of  our 
profession  lends  gentleness  to  our  memory 
of  his  hardest  fight  and  sheds  peculiar 
lustre  on  all  his  victories. 

In  token  of  our  admiration  and  affection 
for  our  deceased  brother,  be  it  resolved — 

(1)  That  the  Bar  attend  his  fhneral  in  a  body. 

(2)  That  a  copy  of  the  foregoing  and  these 
resolutions  be  presented  to  the  Court  in  General 
Term  by  the  District  Attorney,  with  the  request 
that  they  be  spread  upon  the  minutes  of  the 
court. 

(3)  That  the  secretary  of  this  meeting  trans- 
mit a  like  copy  to  the  widow  of  our  deceased 
brother,  with  the  respectful  assurance  of  our 
profound  sympathy. 

Read  to  the  court  Oct.  17,  1892.  The 
Chief  Justice  responded  according  to  the 
spirit  of  the  resolutions,  and  the  court  or- 
dered that  the  resolutions  be  spread  upon 
tlie  minutes  of  the  court 
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Supreme  Court  of  the  United  States. 


William  McPherson,  Jr.,  et  aJ.,  relators 
and  plaintiffs  in  error,  v.  Robert  R.  Blacker, 
Secretary  of  State  of  the  State  of  Michigan. 

In  error  to  the  Supreme  Court  of  the 
State  of  Michigan. 

This  case  was  advanced  instanter,  and 
argaed  on  Tuesday,  October  11,  1892. 

The  case  was  brought  to  the  Michigan 
couil;  for  the  purpose  of  testing  the  valid- 
ity of  an  Act  of  the  Legislature  of  Michi- 
gan, approved  May  1st,  1891,  whereby  the 
Legislature  assumed  to  repeal  former  laws 
which  required  that  electors  of  President 
and  Vice  President  of  the  United  Stat^is 
ahould  be  chosen  by  vote  of  the  entire 
State;  and  instead  thereof  enacted  that  two 
electors  at  large  should  be  chosen,  one  from 
each  of  two  districts  named  in  the  act 
** Eastern  District''  and  ** Western  Dis- 
trict." The  act  also  provided  that  one 
elector  for  each  of  the  twelve  Congressional 
Districts  of  the  State  should  be  chosen  by 
the  vote  only  of  the  district  which  such 
elector  should  represent. 

The  Supreme  Court  of  Michigan  sus- 
tained the  validity  of  the  Act.  And  on 
October  17th,  1892,  the  Supreme  Court  of 
the  United  States  aj^Vwi^d  the  judgment  of 
the  Michigan  court. 


A  Colored  Agnostic— A  colored  man  ar- 
raigned on  a  charge  of  grand  larceny,  the 
Omaha  Mercury  says,  answered,  "  Guess  not,*' 
when  asked  if  he  was  guilty,  and  in  further  an- 
swer to  an  inquiry  whether  he  didn't  know, 
said,  **No,  sir;  Judge  Hawes  says  I  aint,  date 
all  I  knows  'bout  it."  When  the  judge  further 
said,  "But  you  know  whether  you  took  the 
property  or  not,  he  answored  again,  **  No,  sir ; 
Judge  Hawes  dun  toles  me  I  didn't  and  for  me 
not  to  say  nothin'  to  nobody  '  bout  it,  dats  all  I 
knows."    A  plea  of  not  guilty  was  entered. 


A  Partingtonian  widow,  when  asked  what 
share  of  her  husband's  property  she  would  have, 
repUed :  "  I  get  one  third  of  his  personality  out- 
right, and  the  use  for  life  of  the  same  share  of 
his  reality.^^ 


Supreme  Court  of  the  District  of  Colambfa. 
In  General  Term. 

IN  RE  THE  ESTATE  OP  DAVID  D.  PORTER, 
DECEASED. 

1.  Within  the  meaning  of  the  Statute  of  29  Charlea  n,  Ch. 

3.  attestation  is  properly  made  either  when  the  wftneH 
has  seen  the  testator  sign  the  instrument,  or  has  heard 
him,  after  it  has  been  signed,  acknowledge  that  the  act 
was  his. 

2.  This  acknowledgment  may  be  conveyed  either  by  worda 

or  by  acts  which  indicate  to  the  wltneaa  that  he  ia 
called  upon  to  act  in  the  capacity  of  a  witncas,  and  to 
attest  something  which  is  treated  by  the  testator  as  his 
act. 

8.  It  is  not  necessary  to  the  effectiveness  of  this  acknowl- 
edgment or  of  the  attestation,  that  the  witness  shonld 
know  the  nature  of  the  instrument  produced  and  sub- 
mitted for  his  attestation. 

4.  The  testator  laid  before  the  witness  Wilkes,  a  paper 
bearing  his  own  signature  and  the  word  **  witnesses.** 
He  thereby  conveyed  an  acknowledgment  that  the 
instrument  produced  was  his  act,  and  along  with  this 
acknowledgment,  a  desire  that  the  witness  should  be 
witness  of  that  fact.  This  was  a  oompliance  with  the 
Statute  of  20  Charles  II.  Ch.  8. 

6.  The  codicil  in   question  was    properly    executed    and 
attested  as  a  will  devising  real  property. 
Orphans'  Court.    No.  4289.    Decided  April  5,  1891. 

Chief  Justice  Bingham  and  Justices  Cox  and  Jambs  sitting. 

Messrs.  W.  B.  and  H.  R.  Webb  for  proiwunder. 

Messrs.  W.  D.  Dayxdob  and  W.  D.  DAViDaB, 
Jr.,  for  caveator. 

Mr.  Justice  James  delivered  the  opinion  of 
the  Court. 

The  justice  holding  the  special  term  for  Or- 
phans'Court  business  has  certified  to  this  coart 
the  question  whether  a  certain  paper  wriMng, 
purporting  to  be  a  codicil  to  the  will  of  the  late 
Admiral  Porter,  should  be  admitted  as  a  will 
disposing  of  real  estate.  The  particular  ques- 
tion is,  whether  that  paper  was  attested  by 
William  Wilkes,  one  of  the  three  persons  v^ose 
names  were  subscribed  as  witnesses. 

The  proceedings  in  the  Orphans'  Court,  relat- 
ing to  proof  of  the  will  and  codicil  were  as  fol- 
lows :  Mrs.  Edna  Campbell,  mentioned  in  those 
papers  as  Edna  Porter,  appeared  by  her  solic- 
itor and  demanded  itill  proof  of  their  execution. 
Thereupon  J.  M.  Alden,  Ohauncey  Thomas  and 
William  Wilkes,  who  were  offered  as  witnesses 
to  the  will,  testified  that,  at  or  about  the  date 
thereof,  they  saw  Admiral  Porter  sign  and 
heard  him  acknowledge  it  as  his  last  will  and 
testament,  and  that  thereupon,  at  his  request, 
they  subscribed  their  names  as  witnesses.  As  to 
the  paper  purporting  to  be  a  codicil,  Alden  and 
Thomas  testified  that,  at  or  about  the  date 
thereof,  they  saw  Admiral  Porter  sign  it,  and 
that  thereupon,  at  his  request,  they  dgned  their 
names  to  it  as  witnesses,  and  that,  when  that 
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paper  was  so  signed,  Wilkes,  whose  name  appears 
as  one  of  the  witnesses,  was  not  present  Wilkes 
testified  that  he  was  employed  as  a  servant  in 
the  testator's  house,  that  he  was  summoned  by 
the  bell  to  the  room  in  which  the  admiral  trans- 
acted basiness,  that  when  he  entered  it,  and 
daring  his  stay,  the  admiral  and  J.  M.  Alden, 
and  no  other  persons,  were  there;  that,  on  his 
enlarance,  Admiral  Porter  pointed  to  a  paper 
on  the  table  and  said  :  **  sign  that  paper;"  that 
thereupon,  witness  signed  the  paper  pointed 
out  to  him  and  left  the  room;  that  the  paper 
shown  to  him  in  court  was  the  paper  signed  by 
him;  that  the' signature,  '*  William  Wilkes,  mes- 
senger," appearing  thereon,  was  his  handwrit- 
ing; that,  at  the  time  of  his  signature,  there 
was  no  acknowledgment  of  the  nature  of  the 
paper,  or  of  the  signature  of  Admiral  Porter, 
and  that  witness  could  not  say  whether  such 
signature  was  then  on  the  paper. 

It  was  agreed  in  open  court,  by  counsel  for 
all  of  the  parties,  that  the  paper  referred  to 
had  in  fact  been  executed  by  Admiral  Porter, 
and  attested  by  the  witnesses,  J.  M.  Alden  and 
Ohauncey  Thomas,  before  Wilkes  signed  it 

The  statute  of  Maryland  relating  to  wills, 
which  is  in  force  in  this  District,  provides  as 
follows : 

*'  All  devises  and  bequests  of  any  lands  or 
tenements,  devisable  by  1^  shall  be  in  writing 
and  signed  by  the  party  so  devising  the  same, 
or  by  some  other  person  in  his  presence  and  by 
his  express  direction,  and  shall  be  attested  and 
subscribed,  in  the  presence  of  the  said  testator, 
by  three  or  more  credible  witnesses,  or  else 
th^  shall  be  utterly  void  and  of  none  effect." 
Act  of  1798,  Oh.  101,  subch.  1,  Sec.  4. 

What  is  it  that  this  statute  requires  to  be 
attested?  Is  it  the  fact  that  the  testator  signed 
the  paper  in  question ;  or  is  it  the  two  Heu^ts 
that  he  not  only  signed  that  paper  but  signed 
it  as  his  will?  In  examining  this  question  it  is 
proper  to  refer  as  well  to  English  as  to  Ameri- 
ean  authorities,  for  the  provision  above  cited 
was  copied  from  section  5,  of  the  statute  of 
Oharles  n.  Oh.  3,  commonly  known  as  the  stat- 
ute of  frauds. 

In  Wyndham V.  Ohetwynd,  IJ.  Burr,  414  (1767) 
L(Mrd  Mansfield  said:  **Thiswhole  clause,  which 
introduces  a  positive  solemnity  to  be  observed, 
not  by  the  learned  only,  but  by  the  unlearned  ; 
at  a  time  when  they  are  supposed  to  be  without 
legal  advice ;  in  a  matter  which  greatly  inter- 
ests every  proprietor  of  land  ;  where  the  direc- 
tion should  be  plain  to  the  meanest  capacity ; 
is  so  loose  that  there  is  not  a  single  branch  of 
the  solemnity  defined  or  described  with  suffl 


cient  accuracy  to  convey  the  same  idea  to  the 
greatest  capacity.  There  have  been  litigations 
and  contradictory  opinions,  upon  almost  every 
part  of  the  form  ;  as,  **  What  is  signing  by  the 
testator?  Whether  the  witnesses  are  to  attest 
uno  contextUj  una  eodemq  tempore*f  Whether 
they  are  to  see  the  testator  sign?  Whether 
they  ought  to  know  that  he  signs  it  as  his  will  ? 
Whether  he  ought  to  publish  it  as  his  will?  A 
very  little  precision  and  A  very  few  words 
might  have  prevented  all  these  questions.  *  * 
*  It  has  been  said  that  this  act  of  20  0.  2,  ch.  3, 
was  drawn  by  Ld.  Oh.  J.  Hale.  But  this  is  scarce 
probable.  It  was  not  passed  till  after  his  death; 
and  it  was  brought  in  in  the  common  way,  and 
not  upon  any  reference  to  the  Judges."  These 
observations,  especially  that  this  section  pre- 
scribed solemnities  which  must  be  practised  by 
the  unlearned,  when  they  are  supposed  to  be 
without  legal  advice,  are  strong  arguments 
that  it  is  not  to  be  construed  technically,  nor 
in  ways  which  only  the  after  thought  of  litiga- 
tion would  suggest. 

Later,  in  the  same  case.  Lord  Mansfield  said : 
"  The  legislature  meant  only  to  guard  against 
fraud  by  a  solemn  attestation,  which  they 
thought  would  soon  be  universally  known,  and 
might  very  easily  be  complied  with.  »  *  » 
Suppose  the  subscribing  witness  honest;  how 
little  need  they  know?  They  do  not  know  the 
contents ;  they  need  not  be  together ;  they  need 
not  see  the  testator  sign ;  (if  he  acknowledge 
his  hand  it  is  sufficient);  they  need  not  know  it 
to  be  a  will;  if  fie  delivers  it  as  a  deed  it  i$  auffir 
cienV^ 

Bond  V.  Seawell,  3  Burr,  1778,  (A.  D.  1766) 
was  a  case  reserved  at  nisi  priue^  and  the  ques- 
tion was  upon  the  due  execution  of  the  will  of 
Sir  Thomas  Ohitty .  As  to  two  of  the  witnesses, 
It  was  proved  that  the  testator  showed  them  the 
codicil  and  the  last  sheet  of  the  will,  (the  latter 
being  written  by  him  on  two  separate  sheets); 
that  he  then  sealed  before  them  both  this  last 
sheet  of  the  will  and  the  codicil,  took  up  both  of 
them  and  delivered  them  severally  as /its  aet  and 
deed  for  the  purposes  therein  mentioned.  A  new 
trial  was  ordered  on  account  of  a  question 
whether  the  first  sheet  of  the  will  was,  or  was 
not,  in  the  room  at  the  time  of  the  attestation. 
Meantime  Lord  Mansfield  said:  "It  is  not 
necessary  that  the  witnesses  should  attest  in 
the  presence  of  each  other,  or  that  the  testator 
should  declare  the  instrument  he  executed  *'  to 
be  his  vnlly^'  or  that  the  witnesses  should  attest 
every  page,  folio,  or  sheet ;  or  thai  they  should 
know  the  contents ;  or  that  each  folio,  page  or 
sheet  should  be  particularly  shown  to  them*" 
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In  conclusion  he  said :  "if  the  juiy  shall  be  of 
opinion  that  it  (the  first  leaf  of  the  will)  was 
then  in  the  room,  they  ought  to  find  for  the  will 
generally;  and  they  ought  to  presume,  troia 
the  circumstances  proved,  that  the  will  was  in 
the  room," 

It  is  proper  to  remark  that,  in  disposing  of 
this  case,  Lord  Mansfield  informed  the  bar  that 
he  had  had  a  conference  with  all  of  the 
judges,  except  Mr.  Baron  Adams,  who  was  out 
of  town.  Although  they  only  suggested  cer- 
tain doubts,  it  is  manifest  that  he  had  their  con- 
currence in  this  view.  This  case  is,  therefore, 
of  very  weighty  authority. 

The  case  most  commonly  referred  to  by 
American  courts  is  White  v.  Trustees  of  British 
Museum,  6  Bing.,  309.  We  shall  state  it  some- 
what at  length,  because  it  has  been  the  subject 
of  conflicting  interpretations.  That  case  was 
heard  on  a  special  verdict,  which  found  that  the 
paper  in  question  was  in  the  handwriting  of  the 
testator;  that  two  of  the  witnesses  signed  it 
without  seeing  his  signature,  and  were  not  in- 
formed by  him  of  the  nature  of  the  paper,  or  of 
the  purpose  for  which  they  were  requested  to 
sign  it;  that  at  a  later  date  a  third  witness 
signed  the  x)aper,  and  was  at  the  same  time  in- 
formed by  the  testator  that  it  was  his  will. 

Tindal,  O.  J.,  said  :  "  It  has  been  held,  in  so 
many  cases,  that  it  must  now  be  taken  to  be 
settled  law,  that  it  is  unnecessary  for  the  testa- 
tor actually  to  sign  the  will  in  the  presence  of 
the  three  witnesses  who  subscribe  the  same; 
but  that  any  acknowledgment  before  the  wit- 
nesses that  it  is  his  signature  or  any  declaration 
that  it  is  his  will,  is  equivalent  to  an  actual  sig- 
nature in  their  presence,  and  makes  the  attestsr 
tion  and  subscription  of  the  witnesses  complete. 
The  objection,  therefore,  to  tho  execution  of  the 
present  will,  does  not  rest  upon  the  fact  that  it 
was  signed  by  W.  White  in  their  presence;  but 
that,  with  respect  to  two  of  the  witnesses,  there 
was  no  acknowledgment  of  his  signature  nor 
any  declaration  that  it  was  his  will;  but  that 
they  signed  their  names  in  entire  ignorance  of 
the  nature  of  the  instrument,  or  of  the  object 
for  which  their  names  were  written.    *    *    * 

*'  The  question,  however,  appears  to  us  to  be : 
Whether,  upon  this  special  verdici,  the  finding 
of  the  jury  establishes,  although  not  an 
acknowledgment  in  words,  yet  an  acknowledg- 
ment in /act,  by  the  devisor  to  the  subscribing 
witnesses,  that  the  instrument  was  his  will  ?  for 
if  by  what  the  devisor  has  done,  he  must,  in 
common  understanding  and  reasonable  con- 
struction, be  taken  to  have  acknowledged  the 
instrument  to  be  his  will,  we  think  the  attesta- 


tion of  the  will  must  be  considered  as  com- 
plete.   *    *    * 

"In  the  execution  of  wills,  as  well  as  that  of 
deeds,  the  maxim  will  hold  good  ^non  quod 
dictum  aed  quod  factum  eat,  inaptcitur.*  Now, 
in  the  first  place,  there  is  no  doubt  upon  the 
identity  of  the  instrument.  The  paper  in  ques- 
tion is  the  very  paper  writing  which  was  pro- 
duced by  the  testator  to  the  three  witnesses.  * 
*  *  In  the  next  place,  it  appears  from  the 
special  verdict,  that  the  devisor  was  conscious 
himself  that  the  instrument  was  his  will.  For 
the  verdict  finds  that  he  was  of  sound  disposing 
mind,  both  at  the  time  he  signed  it  himself^  and 
also  at  the  time  when  the  witnesses  subscribed 
their  names.  But,  ftirther,  it  appears  from  the 
inspection  of  the  instrument  set  out  in  the 
special  verdict,  the  signature  of  the  three  names 
could  not  possibly  enure  to  charge  them- 
selves, or  any  other  person,  and  could 
not  have  been  done  for  any  other  purpose 
whatever  than  simply  to  make  them  witnesses 
to  the  will.  And  lastly,  it  appears  from  the  same 
inspection,  that  immediately  above  the  names  of 
the  witnesses,  there  was  written  in  the  handwrit- 
ing of  the  testator,  these  words :  *  In  the  presence 
of  us  as  witnesses  thereto,'  which  do  amount  to 
a  clear  and  unequivocal  indication  of  the  testa- 
tor^ a  intention  that  they  shtmld  he  witnesses  to 
his  will, 

"When,  therefore,  we  find  the  testator  hnew 
this  instrument  to  be  his  will;  that  he  produced 
it  to  the  three  persons  and  asked  them  to  sign 
the  same ;  that  he  intended  them  to  sign  it  as  wit- 
nesses ;  that  they  subscribed  their  names  in  his 
presence^  and  returned  the  same  identical  instrur 
ment  to  him,  we  think  the  testator  did  acknowl- 
edge in  fact,  though  not  in  words,  to  the  three  wit- 
nesses that  the  will  was  his.  For,  whatever  might 
have  been  the  doubt  upon  the  true  construction 
of  the  statute,  if  the  case  were  res  integra,  yet 
as  the  law  is  now  ftilly  settled,  that  the  testator 
need  not  sign  his  name  in  the  presence  of  the 
witnesses,  but  that  a  bare  acknowledgment  of  his 
handwriting  is  a  sufficient  signature  to  make 
their  attestation  and  subscription  good  within 
the  statute,  though  such  acknowledgment  con- 
veys no  intimation  whatever,  or  means  of  knowl- 
edge, either  of  the  nature  of  the  instrument,  or 
the  object  of  the  signing ;  we  think  the  facts  of 
the  present  case  place  the  testator  and  the  wit- 
nesses in  the  same  situation  as  they  stood  where 
such  oral  acknowledgment  of  signature  has  been 
made,  and  we  do,  therefore,  upon  the  principle 
of  these  decisions,  hold  the  execution  of  the 
will  in  question  to  be  good  within  the  statute." 

We  have  said  that  this  opinion  has  been  the 
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sabject  of  conflicting  interpretations.  It  seems 
to  have  been  nnderstood  by  some  courts  to  mean 
that  the  testator  must,  either  in  words  or  in 
effect,  acknowledge,  not  only  that  the  paper  in 
question  was  iiis  act,  but  that  it  was  a  wilL 
Some  expressions  in  it  may,  if  considered  sepa- 
rately, suggest  such  a  meaning;  for  example,  the 
following :  "  The  question  appears  to  us  to  be, 
whether,  upon  this  special  verdict,  the  finding 
of  the  jury  establishes,  although  not  an  acknowl- 
edgment in  words,  yet  an  acknowledgment  in 
fact,  by  the  devisor  to  the  subscribing  witnesses, 
that  the  instrument  was  his  wilU^  But  these 
words  are  not  to  be  considered  separately ;  they 
must  be  read  with  the  context ;  and  the  conclud- 
ing paragraph  of  the  opinion  was  to  the  effect  that 
an  acknowledgment  of  what  the  testator  knew 
to  be  his  will  was  such  an  acknowledgment  that 
it  was  his  will  as  would  satisfy  the  statute,  al- 
though it  gave  no  intimation  to  the  witnesses  of 
the  nature  of  the  instrument. 

In  Osborn  v.  Oook,  11  Gushing  532  (635)  the 
Supreme  Court  of  Massachusetts  so  interpreted 
White  V.  The  Trustees.  Thomas  J.,  speaking 
for  the  court  said  ;  "  In  Ilott  v.  G^enge,  3  Our- 
teis,  118,  Sir  Herbert  Jeaner  Fust,  referring  to 
the  case  of  White  v.  Trustees  of  British  Museum, 
says :  "  This  is  a  determination  that  where  a 
testator  had  written  a  will  himself  and  signed 
it,  and  produces  that  will  so  signed  (for  that  is 
a  point  not  to  be  lost  sight  of)  to  witnesses  and 
desires  them  to  sign  their  names,  that  amounts 
to  an  acknowledgment  that  the  paper  signed 
by  them  is  his  vrill,  and  the  instrument  is  com- 
plete for  its  purpose  ;  it  is  acknowledged  by  the 
testator  to  be  his  will.'  It  would  ba  more  cor- 
rect to  say,  the  instrument  is  acknowledged  to 
be  his  acty  which,  upon  production,  is  fbund  to 
be  his  wilV^  It  may  be  added  that  the  doctrine 
of  White  V.  The  Trustees  has  been  followed  in 
Massachusetts.  In  Hogan  v.  Grosvenor,  10 
Mete.,  54  (58)  Hubbard,  J.  said  :  '*  His  acknowl- 
edgment that  the  instrument  is  his,  with  a 
request  that  they  attest  it,  is  sufScient."  This 
was  said  in  a  case  where  one  of  the  witnesses 
had  testified  that  he  did  not  know  what  the 
paper  was  when  he  signed  it  at  the  testator's 
request,  and  only  surmised  that  it  was  a  will. 
The  court  observed  that  *'  The  tendency  of  the 
later  cases,  both  in  England  and  this  country, 
has  been  to  give  the  words  of  the  statute  their 
simple  meaning,  that  signing  by  witnesses,  in 
the  testator's  presence,  to  a  paper  acknowledged 
by  him,  in  some  satisfactory  manner,  to  be  his,  is 
a  sufficient  compliance  with  the  terms  of  the 
statute." 

In  relation   to   the  point   in   question,  the 


statute  of  Connecticut  is  the  same  as  the  act  of 
29  Chas.  n.  The  Supreme  Court  of  that  State 
said,  in  Canada's  Appeal,  47  Conn.,  460  (460) : 
**  The  charge  declares  the  law  to  be,  that  the 
signature  of  a  testator  to  a  will  is  not  duly 
attested  unless,  at  the  time  of  attestation,  the 
attesting  witness  knows  that  the  instrument  is 
a  will.  This  attributes  too  much  meaning  to 
the  word  ^attestation  ;'  more  than  has  been 
given  to  it  by  courts  which  have  been  palled 
upon  to  define  it  where  used  in  similar  statutes." 
For  a  true  interpretation  of  that  word,  the 
court  referred  to  Wyndbam  v.  Chetwynd,  supra^ 
Wright  V.  Wright,  7  Bing.,  457;  White  v.  Trus- 
tees of  British  Museum,  supra,  and  to  Trimmer 
V.  Jackson,  4  Bum's  EccL  Law,  102,  3d  Ed.; 
and  remarked  that  in  the  latter  case  *  the  prin- 
ciple attained  its  highest  development^  The 
attestation  was  there  held  sufficient  *  although 
the  devisor,  not  content  with  withholding  the 
truth  from  the  witnesses,  concerning  the  con- 
tents or  nature  of  the  instrument  executed, 
intentionally  misled  them  by  stating  it  to  be  a 
deed.' 

The  facts  in  Welty  v.  Welty,  Exr.,  8  Md.,  15, 
did  not  raise  the  question  whether  the  testator 
must  acknowledge  that  the  paper  attested  was 
a  will,  but  we  understand  the  reference  of 
the  court  to  the  cases  above  cited  to^etxpress 
approval. 

This  line  of  cases  fully  justifies  the  propriety 
of  some  ge^ral  observations  of  Lord  Mansfield 
in  Wyndbam  v.  Chetwynd.  After  stating  that 
the  legislature  meant  only  to  guard  against 
fteud,  and  that,  in  his  experience,  **  many  more 
fair  wills  have  been  overturned  for  want  of  the 
form,  than  fraudulent  have  been  prevented  by 
introducing  it,"  ho  said  :  "For  these  and  many 
more  reasons,  it  is  clear  that  judges  should  lean 
against  objections  to  the  formality.  They  have 
always  done  so,  in  every  construction  upon  the 
words  of  the  statute  ;  a  fortiori  ought  tfiey  to  do 
so  if  that  system  would  spread  a  snare,  in  which 
many  honest  wills  must  be  entangled,  and  be 
no  preservative  against  fraud," 

We  accept  as  authoritative  the  line  of  cases 
which  we  have  oited.  They  show  that,  within 
the  meaning  of  the  statute  of  29  Charles  H,  at- 
testation is  properly  made,  either  when  the  wit- 
ness has  seen  the  testator  sign  the  instrument, 
or  has  heard  him,  after  it  has  been  signed,  ac- 
knowledge that  the  act  was  his.  They  show 
also  that  this  acknowledgment  may  be  conveyed 
either  by  words  or  by  acts  which  indicate  to  the 
witness  that  he  is  called  upon  to  act  in  the  ca- 
pacity of  witness,  and  to  attest  something  which 
is  treated  by  the  testat6r  as  his  act.  They  show, 
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too,  that  it  is  not  necessary  to  the  effectiveness 
of  this  acknowledgment  or  of  the  attestation, 
that  the  witness  should  know  the  nature  of 
the  instrument  produced  and  submitted  for 
his  attestation.  It  is  pointed  out  by  Chief 
Justice  Tindal,  as  a  significant  circumstance, 
that  the  paper  laid  before  the  witness  in  White 
V.  The  Trustees  bore  the  testator's  signature 
and  the  formula  of  attestation.  The  signifi- 
cance of  this  fact  was,  not  that  the  witness  was 
thereby  enabled  to  know  what  kind  of  instru- 
ment he  was  to  attest,  but  that  such  fact  was 
consistent  only  with  an  intent,  on  the  testator's 
part,  to  acknowledge  to  the  witness  what  he 
had  done. 

All  of  the  essential  facts  commented  upon  by 
Chief  Justice  Tindal  in  that  case  appear  in  the 
case  before  us.  The  testator  laid  before  the 
witness  Wilkes  a  paper  bearing  his  own  signa- 
ture and  the  word  "witnesses."  This  could 
have  but  one  meaning.  He  thereby  conveyed 
an  acknowledgment  that  the  instrument  pro- 
duced was  his  act,  and  along  with  this  acknowl- 
edgment, a  desire  that  the  witness  should  be 
witness  to  that  fact.  We  are  of  opinion  that 
the  transaction  before  us  complied  with  every 
requirement  stated  in  White  v.  The  Trustees  of 
the  British  Museum,  and  therefore  was  a  com- 
pliance with  the  Statute  of  29  Charles  II,  Ch.  3. 
We  hold  that  the  codicil  in  question  was  prop- 
erly executed  and  attested  as  a  will  devising 
real  property. 

Allowed  to  Takb  His  Choice, —A  Texas 
Journal  tells  of  a  justice  of  the  peace  holding 
court  on  the  border  line  between  Texas  and 
Arkansas,  who  said  to  a  man  charged  with  mur- 
dur  and  horse  stealing:  "Do  you  want  to  be 
tried  by  the  Arkansas  law  or  the  Texas  law  ?  If 
by  the  former,  I'll  set  you  free  for  stealing  the 
horse,  but  hang  you  for  killing  the  man.  If  by 
the  Texas  law,  I'll  acquit  you  for  murdering  the 
man,  but  hang  you  for  stealing  the  horse." 


Judges  also  Should  "Be  Fair  and  Yet 
Not  Pond."— The  saying  of  Steele  defending 
Dryden's  comparison  of  tne  Duchess  of  Cleve- 
land to  Cato,  that  "  there  is  no  stretching  a 
metaphor  too  far  when  a  lady  is  in  the  case," 
was  quoted  in  a  Qeorgia  case  by  a  dissenting 
judge  as  the  only  justification  of  the  decision, 
which  was  in  favor  of  a  woman's  right  of  dower. 
He  added  :  "For  many  years  I  have  witnessed 
the  quixotism  which  the  Bench  displays  when- 
ever a  woman  is  a  party  or  a  woman's  claims  are 
involved.  I  fear  that  it  is  an  incurable  insanity, 
and  thus  far  it  has  exhij^ited  no  obedience  to 
law,  and  is  deaf  to  reason  and  even  insensible  to 
ridicule." 


Supreme   Court  of  Pennsylyania. 

CARSON  v.  FEDERAL  STREET  &  PLEAS- 
ANT VALLEY  PASSENGER  RWY,  00. 

1.  Upon  the  trial  of  a  case  for  inJurieB  to  the  team  of  the 

plaintifr  by  being  stmck  while  croseing  the  tracks  of  an 
electric  railway  by  a  car  upon  said  tracks  which  ran  at 
right  angles  to  the  street  upon  whksh  the  team  was  trav- 
elling, the  Judge  instructed  the  jury,  iniar  aUa,  Uiat 
there  was  no  rule  of  law  that  required  the  driver  to 
"stop,  look  and  listen,"  but  it  was  for  them  to  deter- 
mine what  it  was  the  driver's  duty  to  do,  and  whether 
he  actually  did  it  on  this  occasion.  Held,  error  thus  to 
leave  the  Jury  without  any  rule  of  law  to  apply  and  at 
liberty  to  make  one  to  suit  themselves. 

2.  A  person  about  to  cross  a  street  upon  which  is  located  a 

street  railway  must  exercise  a  reasonable  amount  of 
care  to  avoid  contact  with  a  moving  car.  It  may  not  be 
necessary  to  stop  on  approaching  such  a  crossing,  but  it 
is  necessary  to  look  before  driving  upon  the  track. 

Decided  January  26, 1892. 

Appeal  of  the  Federal  Street  &  Pleasant  Val- 
ley Passenger  Railway  Company,  defendimt, 
from  the  Judgment  of  the  Court  of  Common 
Pleas  No.  2,  of  Allegheny  County,  in  an  action 
of  trespass  brought  by  Thomas  Carson  to  re- 
cover for  injuries  done  to  the  plaintiff's  horses 
and  wagon  by  reason  of  the  alleged  negligence 
of  the  defendant  company. 

The  following  facts  appeared  on  the  trial  of 
the  case  before  Ewing,  P.  J.:  The  plaintiff  was 
engaged  in  grading  Irwin  avenue,  in  Allegheny 
City,  and  had  teams  of  his  own  and  others  em- 
ploped  hauling  the  dirt  and  dumping  it  at  some 
place  where  it  was  necessary  to  cross  and  re- 
cross  Washington  avenue  and  the  tracks  of  de- 
fendant's road,  in  going  and  coming.  He  had 
a  team  and  driver,  Samuel  Orr,  at  this  work. 
On  March  17, 1890,  on  the  return  of  that  team, 
crossing  Washington  avenue,  the  wagon  was 
struck  by  a  car  of  the  defendant  comimny,  and 
was  damaged  and  the  horses  were  injured.  The 
defendant's  cars  at  this  point  were  operated  by 
electric  motors,  and  the  operator  of  the  car 
usually  rang  a  gong  on  approaching  a  street 
crossing.  There  was  evidence  that  in  this  case 
the  gong  was  not  sounded. 

Orr  having  testified  that  he  listened  for  the 
gong,  further  testified  as  follows:  '*Q.  After  you 
listened  and  did  not  hear  the  bell,  you  did  not 
think  any  more  about  it  until  you  were  struck  ? 
A.  I  didn't.  I  listened  and  didn't  hear  any  bell 
and  thought  no  car  was  coming,  and  drove 
straight  across;  I  wanted  to  take  the  right  hand 
of  the  street.  Q.  You  did  not  stop  your  horses? 
A.  I  didn't  stop  them.  They  were  walking 
veiy  slow;  going  down  I  was  listening  for  the 
bell.     Q.  You  were  driving,  looking  right  in. 
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front  and  listening  for  the  bell  ?  A.  Yes,  sir. 
Q.  And  you  were  not  looking  either  way,  were 
you?  A.  Well,  I  was  keeping  an  eye  alidad  of 
me.  Q.  But  you  were  not  looking  up  and  you 
were  not  looking  down,  were  you  ?  You  were 
looking  ahead  of  you,  were  you  ?  A.  I  am  al- 
ways looking  ahead  when  driving  a  team.  Q. 
You  had  been  driving  there  several  days,  had 
you  ?  A.  Yes,  sir;  had  been  driving  there  all 
winter  befbre  that." 

The  defendant  requested  the  court  to  charge 
the  Jury  as  follows : 

1.  The  evidence  does  not  authorize  the  con- 
clusion that  the  defendant  was  guilty  of  negli- 
gence.   Refused, 

2.  The  evidence  shows  that  in  driving  upon 
the  track  in  front  of  the  advancing  car  in  the 
manner  and  under  the  circumstances  as  shown, 
the  driver  of  the  team  was  guilty  of  negligence, 
contributing  to  produce  the  accident  of  which 
complaint  is  made.    Refused. 

8.  Under  all  the  evidence  and  the  law  of  this 
case,  the  verdict  should  be  for  the  defendant. 
Refused. 

The  court  charged  the  jury,  inter  alia,  as  fol- 
lows: 

"I  did  not  mean  to  exclude  from  the  jury  in 
this  case,  the  question  as  to  whether  or  not  the 
driver  should  not  have  stopi>ed,  looked  and 
listened.  I  simply  say  it  is  not  a  fixed  rule  of 
law,  but  it  is  for  the  jury.  If  it  were  an  ordi- 
nary steam  railway  crossing,  I  would  have  had 
to  say  to  you,  as  a  matter  of  law,  it  was  negli- 
gence if  he  did  not  stop,  as  well  as  look  and 
listen,  no  difference  what  I  might  have  thought, 
or  you  might  have  thought  about  it.  But  in 
this  case,  that  is  not  a  rule  of  law.  It  is  a  ques- 
tion for  you,  under  all  the  circumstances,  as  to 
what  he  should  have  done." 

Verdict  for  the  plaintiflf  for  $106.16,  and  judg- 
ment thereon;  whereupon  the  defendant  took 
this  appeal,  assigning  for  error  the  answers  to 
points  and  the  portion  of  the  charge  above  set 
forth. 

Mr.  Justice  Gbbbk  delivered  the  opinion  of 
the  Court. 

The  foots  of  this  case  do  not  seem  to  be  in- 
volved in  controversy.  The  defendant  operates 
a  line  of  street  cars  passing  through  Washington 
street,  in  the  city  of  Allegheny.  The  plaintiff's 
team,  in  charge  of  Orr,  the  driver,  was  engaged 
in  hauling  along  O  street,  in  the  same  city.  In 
going  along  0  street  to  his  destination,  Orr's 
route  crossed  Washington  street,  and  the  de- 
fendants tracks  therein,  at  right  angles.  When 
he  reached  the  intersection  he  neither  stopped 
nor  looked,  but  drove  directly  upon  the  defend- 


ant's track.  When  in  this  position,  he  looked 
up,  and  saw  the  car  just  ui>on  him.  lliere  was 
no  time  to  escape.  His  wagon  was  crushed  and 
he  was  injured. 

This  action  is  brought  by  his  employer,  who 
is  affected  by  the  contributory  negligence  of 
his  employee.    Hie  question  upon  which  the 
case  turned  in  the  court  below  was,  whether  the 
evidence  of  the  plaintiff  established  contribu- 
tory negligence  in  Orr,  the  driver.    Upon  this 
subject  the  learned  judge  instructed  the  jury 
that  there  was  no  rule  of  law  that  required  the 
driver  to  *' stop,  look  and  listen,"  but  that  it 
was  for  them  to  determine  what  it  was  his  duty 
to  do,  and  whether  he  actually  did  it  on  this 
occasion.    They  were  thus  left  without  any  rule 
of  law  to  apply,  at  liberty  to  make  one  to  suit 
themselves  for  the  purposes  of  this  case,  which 
the  next  jury  might  change  to  suit  theinselves, 
or  disregard  altogether.    We  cannot  agree  to 
this.    The  street  railway  has  become  a  business 
necessity  in  all  great  dties.    Greater  and  better 
facilities  and  a  higher  rate  of  speed  are  being 
constantly  demanded.    The  movement  of  cats 
by  cable  or  electricity  along  crowded  streets  is 
attended  with  danger,  and  renders  a  higher 
measure  of  care  necessary,  both  on  the  part  of 
the  street  railways  and  those  using  the  streets 
in  the  ordinary  manner.    It  is  the  duty  of  the 
railway  companies  to  be  watohftd  and  attentive, 
and  to  use  all  reasonable  precautions  to  give 
notice  of  their  approach  to  crossings  and  places 
of  danger.    Tbeir  failure  to  exerdse  the  care 
which  the  rate  of  speed  and  the  condition  of 
the  street  demand,  is  negligence.    On  the  other 
hand,  new  appliances,  rendered  necessary  by 
the  advance  in  business  and  population  in  a 
given  city,  impose  new  duties  on  the  publia 

The  street  railway  company  has  a  right  to  the 
use  of  its  track,  subject  to  the  right  of  crossing 
by  the  public  at  street  intersections;  and  one 
approaching  such  a  place  of  crossing  must  take 
notice  of  it,  and  exercise  a  reasonable  measure 
of  care  to  avoid  contact  with  a  moving  car.  It 
may  not  be  necessary  to  stop  on  approaching 
such  a  crossing,  for  the  rate  of  speed  of  the  most 
rapid  of  these  surface  cars  is  ordinarily  from  six 
to  nine  miles  per  hour;  but  it  is  necessary  to 
look  before  driving  upon  the  track.  If,  by  look- 
ing, the  plaintiff  could  have  seen  and  so  avoided 
an  approaching  train,  and  this  appears  from  his 
own  evidence,  he  may  be  properly  nonsuited: 
Marland  v.  RR.,  123  Pa.  St.,  487.  It  is  in  vain 
for  a  man  to  say  he  looked  and  listened  who 
walks  directly  in  front  of  a  moving  locomotive. 
An  injury  so  recei-ved  is  due  to  his  own  gross 
carelessness.    Railroad  v.  BeU,  122  Pa.  St,  68; 


Digitized  by 


Google 


670 


THE  WASHINGTON  LAW  REPORTEB. 


Vol.  XX 


Moore  v.  RR.,  108  Id.,  349.  Orr  testifies  that 
he  knew  the  crossing,  that  he  listened  for  the 
sound  of  a  gong,  but,  not  hearing  it,  drove  on 
the  track,  and  he  was  instantly  struck.  He 
drove  in  ftrontof  a  moving  car  so  near  to  him  as 
to  make  a  collision  inevitable.  If  he  had  looked 
he  could  have  seen  the  car  and  stopped,  and  the 
accident  would  have  been  avoided.  Not  to  do 
so  was,  in  the  language  of  Railroad  v.  Bell, 
"gross  negligence,"  and  justly  defeats  the  action 
brought  to  recover  from  another  damages  that 
were  self-inflicted.  It  is  the  duty  of  one  about 
to  cross  a  street  railway  track  to  look,  so  that 
he  may  not  walk  directly  in  front  of  a  moving 
car  to  be  struck  by  it.  The  first  assignment  of 
error  is  sustained.  So,  also,  are  the  second  and 
third. 
Thejvdgment  ia  reversed, 

» 4»»» 

Supreme  Court  of  Nebraska. 

CASS  COUNTY  BANK  v.   BRICKER. 

Compounding  Felony— Reclamation  op  Con- 
VEETED  Property. 

The  owner  of  property  stolen  or  wrongfully  taken  may  re. 
claim  the  same,  or  receive  compensation  for  the  injury 
sustained,  and  this  compensation  may  be  by  promissory 
note,  signed  by  sureties ;  and,  unless  there  is  an  agree- 
ment on  his  part  to  forbear  the  further  prosecution  of 
the  case,  or  to  suppress  some  of  the  eyidence,  the  defense 
of  compounding  a  felony  will  not  be  available  against 
the  note. 

Decided  May  18. 1892. 

Mr.  Chief  Justice  Maxwell  delivered   the 
opinion  of  the  Court : 

This  action  was  brought  on  a  promissory  note, 
as  follows :  **  |344.00.    Plattsmouth,  Nebr.,  July 
7, 1883.    One  day  after  date  we  jointly  and  sev- 
erally promise  to  pay  to  the  order  of  the  Bank 
of  Cass  County  three  hundred  and  forty-four 
dollars,  value  received,  with  interest   at    ten 
per  cent,  per  annum,  iVom  maturity  until  paid. 
Negotiable  and  payable  at  the  Bank  of  Cass 
County.    William  R.  Shaw,  Adam  Bricker,  W. 
R.  Anthony. ' '    Bricker  alone  answered  the  p  eti- 
tion,  in  which  he  evidently  sought  to  allege  the 
compounding  of  a  felony.    In  the  briefs,  how- 1 
ever,  the  defense  is  claimed  to  be  duress,  that  is,  | 
that  the  note  in  question  was  executed  under ! 
duress.    On  the  trial  of  the  cause  the  jury  re- . 
turned  a  verdict  for  the  defendants,  upon  which  | 
judgment  was  rendered.    It  appears  from  the  | 
record  that  some  time    prior    to  the    g^iving 
of   the    note    in    question   William  R.  Shaw  I 
had  executed  a  mortgage  upon  certain  personal  | 
property  possessed  by  him  to  a  man  named  ^ 


Sharp;  that  Sharp  transferred  the  mortgage 
and  note  accompanying  the  same  to  the  plaintiff; 
that  the  defendant  Shaw  either  sold  the  prop- 
erty or  removed  it  from  the  county — the  proof 
on  that  point  is  not  very  clear,  nor  is  it  mate- 
rial now.  It  also  appears  that  Shaw  was  ar- 
rested on  complaint  of  the  plaintiff,  and  placed 
in  the  jail  of  Cass  County,  apparently  awaiting 
an  examination,  when  the  defendant,  with  one 
Anthony,  gave  a  new  note  for  the  amount  of 
the  debt  and  costs,  and  the  former  note  and 
mortgage  were  delivered  to  the  defendant 
Bricker,  but,  whether  so  delivered  or  not,  it 
cannot  affect  the  case.  On  the  4th  of  October, 
1884,  the  defendant  paid  on  the  note  in  ques- 
tion the  sum  of  $34.40,  and  October  17, 1887,  the 
sum  of  $50.  The  remainder  of  the  note  is  un- 
paid. Section  177  of  the  criminal  code  provides : 
"If  any  person  shall  take  money,  goods,  chat- 
tels, lands,  or  other  reward,  or  promise  thereof, 
to  compound  any  criminal  offense,  such  person 
shall  be  fined  in  double  the  sum  or  value  of  the 
thing  agreed  for  or  taken,  but  no  person  shall 
be  debarred  from  taking  his  goods  or  property 
from  the  thief  or  felon,  or  receiving  comx>en8a- 
tion  for  the  private  injury  occasioned  by  the 
commission  of  any  such  criminal  offense."  In 
School  District  v.  Collins,  (Dak.)  41  N.  W.  Rep.  ^ 
466,  the  defense  was  that  the  note  was  given  to 
compound  a  felony.  The  court  says :  *•  In  de- 
fenses of  this  kind,  where  it  is  sought  to  invali- 
date a  written  contract  by  parol  evidence,  it 
should  be  made  to  clearly  appear  that  the  ar- 
rangement was  in  contravension  of  public 
policy.  Vague  and  indefinite  statements  are 
not  suflBcient.  The  understanding  or  agree- 
ment relied  on  must  be  positive  and  certain ; 
entered  into  and  relied  upon  by  both  par- 
ties. Says  Judge  Caldwell  in  Swann  v.  Swann, 
21  Fed.  Rep.,  299:  "No  court  ought  to  refiise 
its  aid  to  enforce  a  contract  on  doubtftil  and 
uncertain  grounds.  The  burden  is  on  the  de- 
fendant to  show  that  its  enforcement  would  be 
in  violation  of  the  settled  public  policy  of  this 
State,  or  injurious  to  the  morals  of  its  people. 
Vague  surmises  and  flippant  assertions  as  to 
what  is  the  public  policy  of  the  State,  or  what 
would  be  shocking  to  the  moral  sense  of  its 
people,  are  not  to  be  indulged  in.'  Says  the 
Lord  Chief  Justice  in  Walsh  v.  Fussell,  6  Bing., 
163 :  *  To  hold  a  contract  void  on  the  ground  of 
its  impolicy  or  inconvenience,  we  ought  to  be 
clearly  satisfied  that  the  performance  of  it  would 
be  necessarily  attended  with  injury  or  inconve- 
nience to  the  public'  In  Malli  v.  Willett,  57 
Iowa,  705,  11 N.  W.  Rep.,  661,  one  witness  being 
asked  what  the  consideration  was,  said  that  A 
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wanted  to  *  proseonte '  B  for  adultery  with  his 
wif^  and  the  note  '  was  executed  so  as  not  to 
have  any  Aiss  with  him  about  it— to  settle  up 
that  matter.'  The  court  held  that  the  design  to 
compound  a  criminal  prosecution  did  not  clearly 
appear,- and  that  a  verdict  should  have  been  for 
the  plaintifib.  Says  the  Ohief  Justice  :  '  An 
agreement  is  not  void  on  this  ground,  unless 
it  expressly  and  unquestionably  contravenes 
public  policy,  and  is  manifestly  injurious  to 
the  interests  of  the  State.'  Iowa  likens  it  to  de- 
claring a  law  unconstitutional  and  void.  Says 
Judge  Cole  in  Richmond  v.  Railway  Co.,  26 
Iowa,  202 :  *  The  power  of  courts  to  declare  a 
contract  void  for  being  in  contravention  of 
sound  public  policy  is  a  very  delicate  and  unde- 
fined power,  and,  like  the  power  to  declare  a 
statute  unconstitutional,  should  be  exercised 
only  in  cases  free  from  doubt.'  In  Kellogg  v. 
Larkin,  3  Pin.,  123,  the  court  says:  'Before  a 
court  should  determine  a  contract  which  has 
been  entered  into  in  good  faith,  stipulating  for 
nothing  that  is  malum  in  «e,  *  *  *  to  be 
void  as  contravening  the  policy  of  the  State,  it 
should  be  satisfied  that  the  advantage  to  accrue 
to  the  public  for  so  holding  is  certain  and  sub- 
stantial, not  theoretical  or  problematical.  He 
is  the  safest  magistrate  who  is  more  watchfiil 
over  the  rights  of  the  individual  than  over  the 
convenience  of  the  public,  as  that  is  the  best 
government  which  guards  more  vigilantly  the 
freedom  of  the  subject  than  the  rights  of  the 
State.'"  In  Johnston  v.  Allen,  22  Pla.,  224,  it 
was  held  that,  **  where  a  valid,  acc^tance  is 
transferred  by  the  payee  to  a  person  under  ar- 
rest for  embezzlement,  to  enable  him  to  effect  a 
compromise,  and  is  given  by  him  to  the  persons 
ftt>m  whom  he  has  embezzled,  to  secure  the 
payment  of  whatever  sum  might  be  due  from 
him,  the  acceptance  is  not  thereby  made  in- 
valid, as  given  to  compound  a  felony,  unless,  in 
consideration  thereof,  the  persons  from  whom 
he  embezzled  agreed  to  abandon  the  prosecution 
against  him;  and  even  then  the  liability  of  the 
acceptor  is  not  affected  if  he  was  not  privy  to 
the  agreement."  In  Barrett  v.  Weber,  126  N.  Y., 
18;  25  N.  E.  Rep.,  1068,  it  was  held  that  a  mort- 
gage given  by  a  married  woman  to  secure  the 
payment  of  goods  stolen  by  her  husband  is  not 
void  as  given  to  compound  felony,  in  the  ab- 
sence of  any  promise  on  the  part  of  the  mort- 
gagees to  forbear  prosecution  for  the  crime,  or 
to  suppress  evidence  tending  to  prove  it;  and 
in  Schultz  v.  Catlin  (Wis.),  47  N.  W.  Rep.,  946, 
where  the  felony  was  denied  by  the  defendant, 
it  was  held  a  note  given  for  the  debt  could  not 
be  avoided  by  the  defense  that  it  was  given  to 


compound  a  felony.  In  order  to  establish  the 
defense  of  compounding  a  felony  it  must  api>ear 
that  there  was  an  agreement  not  to  prosecute 
the  case,  or  to  suppress  evidence  tending  to 
prove  it .  The  owner  of  goods  stolen  has  a  right 
to  receive  compensation  therefor.  The  person 
accused  may  be  anxious  to  make  restitution, 
but  be  unable  to  pay  at  once,  and  hence  must 
give  security,  either  personally  or  through  his 
friends;  and  the  mere  fact  that  he  is  liable  to  be 
punished  for  the  crime  will  not  invalidate  the 
obligation.  This  rule  was  established  in  Mundy 
V.  Whitmore,  15  Neb.,  647;  19  N.  W.  Rep.,  694, 
and  is  believed  to  be  sound  law;  and  this  dis- 
poses of  the  question  of  duress  so  strongly 
urged  on  behalf  the  defendant  in  error. 


Tenancy  by  the  Curtesy. 


In  the  recent  case  of  Hope  v.  Hope,  which  ap- 
pears in  the  current  number  of  our  reports,  61 
Law  J.  Rep.  Chanc.  441 ;  L.  R.  (1892)  2  Ohanc, 
336,  it  was,  for  the  first  time,  definitely  decided 
that,  notwithstanding  the  provisions  of  section 
1,  subsection  1,  and  section  5  of  the  Married 
Woman's  Property  Act,  1882  (46  &  46  Vict.  c. 
75),  a  husband  is  still  entitled  on  t^e  death  of 
his  wife  to  an  estate  by  the  curtesy  on  her  un- 
disposed of  real  estate.  It  is  scarcely  needfiil 
to  state  what  the  nature  of  a  tenancy  by  the 
curtesy  is ;  but  we  may,  nevertheless,  be  per- 
mitted to  quote  the  following  words  in  which 
its  characteristics  have  been  conveniently 
summed  up :  "  Where  the  wife  is  seized  of  or 
equitably  entitled  to  an  estate  of  inheritance  in 
possession,  otherwise  than  as  joint  tenant,  and 
the  husband  has  had  by  her  issue  bom  alive 
during  the  life  of  the  mother,  and  capable  of 
inheriting  such  estate,  he  will,  upon  her  death, 
be  entitled  to  such  estate  for  his  life  as  tenant 
by  the  curtesy  of  England,"  (see  CJo.  Litt.  29,  a, 
6,  ss.  85,  52).  In  other  words,  the  estate  by  the 
curtesy  was  an  extension  during  the  husband's 
whole  life,  arising  on  birth  of  heritable  issue,  of 
his  freehold  in  right  of  his  wife  during  their 
joint  lives,  (Burton  on  real  property,  pp.  146, 
146)  where  the  estate  of  the  wife  was  an  estate 
of  inheritance  in  possession  Feame,  O.  R., 
341,  342. 

The  case  of  Hope  v.  Hope  came  before  Mr. 
Justice  Stirling,  and  the  question  which  his 
lordship  had  there  to  determine  was  whether 
the  language  of  the  Married  Woman's  Property 
Act,  1882,  was  sufficient  to  deprive  a  husband 
of  his  long-established  right  to  an  estate  by  the 
curtesy.  Under  section  1,  of  that  Act  a  married 
woman  is  capable  of  acquiring,  holding,  and 
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disposing  by  will  or  otherwise  of  any  real  or 
personal  property  as  her  separate  property  in 
the  same  manner  as  if  she  were  a  /erne  sole. 
The  Act  thus  excludes  entirely  the  husband's 
marital  rights  during  the  life  of  the  wife.  It 
does  not,  however,  expressly  provide  that  prop- 
erty to  which  it  applies  shall  devolve,  on  the 
wife's  death,  as  if  she  were  a  feme  sole.  So  far 
as  personalty  is  concerned,  the  same  learned 
Judge  some  years  ago  decided  that  the  statute 
did  not  debar  the  husbfind's  jus  mariH  in  case 
of  the  death  of  his  wife  intestate.  See  in  re  Lam- 
bert's estate ;  Stanton  v.  Lambert,  57  Law  J. 
Bep.,  Ohanc,  927 ;  L.  R.  39  Chanc.  Div.,  626, 
683.  But  as  to  realty  the  question  had  not, 
until  the  present  case  of  Hope  v.  Hope,  been 
the  subject  of  judicial  decision,  and  doubts  had 
been  expressed  by  some  text-writers  whether 
the  husband's  estate  by  the  curtesy  was  not 
entirely  excluded  by  the  Act.  For  example,  in 
*  Wolstenholme  and  Brinton  on  the  Conveyanc- 
ing and  Settled  Land  Acts,'  6th  ed.,  199,  it  is 
said  that '  if  the  estate  by  the  curtesy  still  exists, 
it  is  wholly  changed  in  its  nature.  The  hus- 
band has  no  present  freehold  in  his  wife's  right, 
nor  can  he  have  any  remainder,  there  being  no 
particular  estate.  He  must  ta^e,  if  at  all,  by 
quasi  descent,  in  the  same  manner  as  the  heir. 
It  seems  difficult  to  say  that  the  act  impliedly 
creates  a  new  kind  of  descent.'  On  the  other 
hand,  in  '  Key  and  Elphinstone's  Precedents  in 
Oonveyancing,'  3d  ed.  vol.  ii.,  469,  there  is 
the  following :  '  It  has  been  doubted  whether 
the  Married  Woman's  Property  Act,  1883,  ss. 
1,  2,  6,  does  not  operate  to  deprive  a  husband  of 
all  his  common  law  rights  in  respect  of  his 
wife's  property,  not  only  during  her  life  but 
also  in  the  event  of  her  death  intestate.'  The 
learned  authors  go  on  to  observe :  *  Under,  the 
late  act  a  married  woman  is,  for  the  purpose  of 
''acquiring,  holding,  and  disposing  of"  her 
property,  made  a  feme  sole,  so  that  during  the 
coverture  the  husband's  rights  are  altogether 
excluded  at  law  and  in  equity ;  but  the  act  does 
not  purport  to  do  more  than  this,  and  upon  the 
wife's  death  without  having  exercised  her  power 
of  disposition,  its  operation  is  spent,  so  that  the 
husband's  rights  in  this  respect  remain  as  they 
were  before  the  act  (  in  re  Lambert,  ubi  sup.,) 
which  seems  to  have  set  this  question  at  rest.' 
Several  other  text-writers  of  authority  were 
also  in  &vor  of  the  view  that  the  husband's 
right  to  curtesy  still  existed  with  respect  to  the 
wife's  freeholds  of  inheritance  in  the  event  of 
her  djring  intestate. 

As  regards  property  settled  simply  to  the  sepa- 
rate use  of  a  married  woman,  the  question  was, 


as  Mr.  Justice  Stirling  pointed  out,  dealt  with  by 
the  late  Master  of  the  Bolls  (Sir  Qeorge  Jeeael) 
in  Cooper  V.  MacDonald,47  Law  J.  Bep.,  Chanc., 
373;  L.  R  7  Chanc.  Div.,  288,  295,  and  Mr.  Jus- 
tice Stirling  considered  that  the  words  used  by 
Sir  G^rge  Jessel  in  his  judgment  in  that  case 
applied,  mutatis  mutandis,  to  the  Married  Wo- 
man's Property  Act,  1882.  No  doubt  whatever, 
therefore,  can  be  entertained  that  Bir.  Justice 
Stirling,  in  Hope  v.  Hope,  has  rightly  decided 
the  point  before  him.  But  if  there  had  been 
room  for  any  doubt  it  would  seem  to  be  entirely 
removed  by  the  reference  in  the  Settled  Land 
Acts,  1882  and  1884,  to  tenancy  by  the  curtesy. 
There  it  appears  to  be  assumed  that  a  hus- 
band's estate  by  the  curtesy  had  not  been  de- 
stroyed. The  Settled  Land  Act,  1882,  was  pass- 
ing through  Parliament  in  the  same  session  as 
the  Married  Woman's  Property  Act,  although 
the  former  statute  actually  received  the  royal 
assent  eight  days  earlier  than  the  latter  one— 
viz.,  on  Au^st  10,  1882.  Section  58  of  the 
Settled  Land  Act,  1882,  which  treats  of  limited 
owners  generally,  by  subsection  (1)  (viii)  confers 
on  a  tenant  by  the  curtesy  the  powers  of  a  ten- 
ant for  life  under  that  act,  as  if  he  were  a  ten- 
ant for  life  as  defined  in  that  act  But  two  years 
after  the  passing  of  the  Married  Woman's  Prop- 
erty Act,  1882,  came  the  Settled  Land  Act,  1884, 
containing  the  following  enactment  in  secUon 
8 :  *'  For  the  purposes  of  the  Act,  1882,  the  estate 
of  a  tenant  for  life  by  the  curtesy  is  to  be  deemed 
an  estate  arising  under  a  settlement  made  by 
his  wife." 


Cegal  Notices. 


Rule  of  Ctourt. 

RULB20.  «  •  *  «  Here(^fter  aU  noMOM  fohieh  relaia  I0 
proeeeding9  in  the  Supreme  Court  of  the  Dietriet  of  CblioitMo, 
the  pubUoatUm  of  which  is  required  by  lata  or  by  ruJat  of 
Courts  or  by  any  order  of  Courts  thall  be  puhUehed  in  Thb 
Washington  Law  Rbpobtrr,  during  the  time  required  by 
taw,  in  oddiHon  to  cmy  other  papere  whieh  may  be  epeeiaO^ 
ordered  or  whieh  may  be  aeleeted  by  the  parHee. 


FIR8X  IKSERXIOK. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans' Conri  Bosiness. 

October.  16ih,  1882. 

In  the  case  of  Henry  A.  Oriswold  and  Charles  Hajea.  az- 
ecutors  of  ARTHUR  CHRISTIE,  deceased,  the  exeovtott 
aforesaid  have,  with  the  approval  of  the  court,  appolntod 
Friday,  the  18th  day  of  November,  A.  D.  188S,  ai  11  o'dodc 
p.  m.  for  making  payment  and  distribntkm  iiiidsr  ths 
court's  direction  and  control :  when  and  where  aU  endttom 
and  persons  entitled  to  distributive  shares  (or  legaciea)  or  a 
resifiae,  are  hereby  notified  to  attend  in  person  or  hy  afe«t 
or  attorney  duly  authorized,  with  their  daims  acainat  lbs 
estate  properly  vouched;  otherwise  the  ezecntors  wiU 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  onoe  a  week 
for  three  weeks  in  the  Washington  Law  Beporter  pre- 
vious to  the  said  day. 

Test*  Tt*  P.  WRIOHT 

Register  of  WUls  for  the  District  of  Cotmnbia. 
42    No.  4688.    Edwards  St  Barnard,  Prootors. 
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Cegal  Noticee. 


This  Is  to  Giye  Ifotlee 

Thai  the  rabicriber,  of  the  District  of  Oolambia,  has  ob- 
tained from  the  Supreme  Oonrt  of  the  District  of  Columbia, 
hoUUnir  a  necial  term  for  Orphan's  Coort  bosinees.  letters 
of  adminie&ation  on  the  personal  estate  of  JAMBS  T. 
OLOT WORTHY,  late  of  the  District  of  Colombia,  deceased. 

All  persons  haTing  claims,  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  voachers  there- 
of, to  the  subscriber,  on  or  before  the  17th  d«r  of  October 
next:  th«y  may  otaerwise  by  law  be  ezdnded  from  all 
benefit  of  the  said  estate. 

OiTen  nnder  my  hand  this  17th  day  of  October,  1882. 
JAMES  CLOTWORTHY, 
42   B.  H.  Thomas,  Proctor.  1148  7th  St.  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 

the  13th  day  of  October.  1892. 

Tbemas  Hardy.  J.  Fraadt  Hardy.  Mary  D.  Hardy,  Auflustus  W. 

SmHk  and  EHzabeth  H.  Smith,  his  wifs,  vs.  Csphas 

Hardy  and  Amanda  Hardy,  his  wHs. 

No.  14,158.    Equity  Docket  84. 

On  motion  of  theplaintiih,  by  Mr.  R.  B.  B.  Chew  their  so- 
licitor, it  is  ordered  that  the  defendants,  Cephas  Hardy  and 
Amanda  Hardy,  his  wife,  non-residents,  and  returned  not 
Ibnnd,  be  notified  by  publication  to  cause  their  appearance 
to  be  entered  herein  on  or  before  the  first  rule-oay  occur- 
ring for^  d»s  after  this  day ;  otherwise  the  cause  will  be 
proceeded  with  as  in  case  of  default. 

The  olitjeet  of  tUs  suit  is  to  procure  a  decree  for  the  sale 
of  certain  real  estate  of  which  John  Hardy,  late  of  Mont- 
gomery County,  MsJTland,  died,  seised  and  posseased, 
described  in  the  said  bill  as  situated  in  the  District  of 
Columbia,  north  of  square  No.  866. 

By  the  Court.  A.  C.  BRADLBY,  JusUoe,  Ac. 

Tmeoopy.   Test:  J.  R.  Young, Clerk, &c. 

42  By  M.  A.  Clancy,  Asst.  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
SHzahtthC.Robeyttal.) 

T.  }  No.  18,868.    Equity  Docket  88. 

Owen  Robeyst  sU      I 

Marion  Dorian  and  John  H.  Adriaans,  the  trustees  in  the 
above  entitled  cause,  having  reported  to  the  court  that  they 
have  sold  the  real  estate  in  these  proceedings  mentioned, 
being  lots  84  and  86  of  Bates  and  Callaghan's  subdivision  of 
lots  26, 26,  lection  8,  Barry  Farm,  to  Randall  Johnson  for 
four  hundred  and  fifty-five  (456)  dollars  and  twenty-five  ( 
cents. 

It  is,  by  the  court,  this  17th  dav  of  October,  18(»2,  ordered 
that  said  sale  be  raufied  and  confirmed,  unless  cause  to  the 
contrary  be  shown  on  or  before  thirty  days  from  the  date 
hereof. 

Provided  a  copy  of  this  be  published  in  the  Washington 
Law  Reporter  for  the  sncceflsive  weeks  prior  to  the  expira- 
tion of  said  thirty  days. 

A.  C.  BRADLEY,  Justice. 

A  true  Copy.   Test:  J.  R.  Young,  Clerk. 

42  By  M.  A.  Clancy,  Asst.Clerk. 

[FOed  October  17th,  1882.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  12th  day  of  October.  1892. 
Barbara  T.  Jaenemann  ) 

V.  VNo.  14,108.    Equity. 

Edward  T.  Mathews  St  al.  I 

On  motion  of  the  complainant,  by  Messrs.  Edwards  A 
Barnard,  her  solicitors,  it  is  ordered  that  the  defendants, 
Rachel  B.  Mathews,  Charles  8.  Mathews,  Minnie  M. 
Mathews,  Charles  W.  Hayes,  Sophia  8.  Chappell,  William 
Chappell,  Louisa  C.  Polk,  Trusten  Polk,  Eliza  A.  Mathews, 
Chitfles  A.  Mathews,  Mary  D.  W.  Mathews,  Andrew  8. 
Mathews,  William  B.  Mathews.  George  W.  Mathews.  Abbie 

C.  Mathews,  Mary  C.  Mathews,  Laura  Mandeville  and 
Henry  C.  Mandeville,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-oay  occurring  fortv  days 
after  this  dajr:  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  defoult. 

The  object  of  this  suit  is  to  establish  the  complainanVs 
title  of  record  to  part  of  lot  three  (8)  in  sqaare  numbered  four 
hundred  and  eiffhtv-eight  (488)  in  the  City  of  Washington, 

D.  C,  contained  within  the  following  metes  and  bounds: 
beginning  for  the  same  at  a  point  on  north  E  street,  24  feet 
4  inches  east  of  the  southwest  comer  of  said  lot,  and  run- 
ning thenoe  north  46  feet;  thence  east  18  feet;  thence  south 
46  feet,  and  thence  west  18  feet  to  the  place  of  beginning; 
and  to  ex^n  defendants  from  claiming  any  title  to  the 
same  adverse  to  complainant. 

By  the  Court:  A.  C.  BRADLEY,  Justice,  &c 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c 

42  By  M.  A.  Clancy,  Asst.  Clerk. 

fFiled  October  12. 1882.   J.  R.  Young,  Clerk.] 


Cegal  Notices 


This  is  to  Giye  Notice 

That  the  subscriber  of  New  York  City,  hath  ob- 
tamed  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
anciUary  on  the  personal  estate  of  WILLIAM  J.  FLOR- 
ENCE, late  of  New  York  City,  New  York,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  the  ofllce  of  Carusi  &  Miller,  488 
La.  Ave.  on  or  before  the  16th  day  of  October  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  16th  day^  October,  1882. 

42   Care  of  Carusi  A  Miller.  Attorneys,  488  La.  Ave. 


This  is  to  Oire  Notiee 

That  the  subscriber,  of  the  District  of  Columbia,  hath  oh- 
tained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of  JOHN 
LYNCH,  late  of  the  District  of  Columbia,  deoeased. 

All  persons  having  claims  against  the  said  deoeased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  October 
next ;  they  may  otherwise  bylaw  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  16th  dur  of  OctoW^lW2. 

42  At^.  at  Law. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
The  12th  day  of  October,  1882. 
George  J.  Senflsrls      ) 

V.  V  No.  14.086.    Equity. 

Edward  T.  Msthews  St  al. )  ^     ^  „.       .    ^ 

On  motion  of  the  complainant,  bv  Messrs.  Edwards  & 
Barnard,  his  solicitors,  it  is  ordered  that  the  defendants, 
Rachel  B.  Mathews,  Charles  S.  Mathews,  Minnie  M. 
Mathews,  Charles  W.  Haves,  Sophia  S.  ChappeU,  William 
Chappell,  Louisa  C.  Polk,  Trusten  Polk,  Eiisa  A.  Mathews, 
Charles  A.  Mathews,  Mary  D.  W.  Bfathews,  Andrew  8. 
Mathews,  William  B.  Biathews,  George  W.  Mathews.  Abbie 
C.  Mathews,  Mary  C.  Bfathews,  Laura  Mandeviue  and 
Henry  C.  Mandeville,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
after  this  day;  otherwise  the  cause  wiU  be  proceeded  with  as 
in  case  of  defonlt. 

The  object  of  this  suit  is  to  establish  the  complainant's 
title  of  record  to  the  east  20  feet  front  on  E  street,  and  run- 
ning back  the  same  width.  75  feet  to  the  rear  line  of  said  lot. 
of  lot  numbered  three  (8)  in  square  numbered  four  hundred 
and  eighty-eight  (488).  in  Washington  Citor,  D.  C.  and  to 
enjoin  defendants  from  claiming  any  title  to  the  same 
adversely  to  complainant. 

By  the  Court.  A.  C.  BRADLEY,  Justice.  Ac. 

True  copy.   Test :  J.  R.  Young.  Clerk,  Ac. 

42  By  M.  A.  Clancy,  Asst.  Clerk. 

[PUed  October  12th.  1802.   J.  R.  Young,  Cferk.] 

This  is  to  Giye  Notice  * 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbis, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
testamentary  on  the  personal  estate  of  CHARLES  E.  BLUNT, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deoeased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  October 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  14th  day  of  October,  1882. 
EVELINA  BLUNT, 

1720  Mass.  Ave. 
42   Joseph  K.  McCammon.  James  H.  Hayden,  Proctors. 

This  Is  to  eiye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hss 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business, 
letters  testamentary  on  the  personal  estate  of  JOSEPH 
A.  SMITH,   late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  October 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  ssld  estate. 

Given  under  my  hand  this  12th  day  of  October,  1882. 
GEO.  H.  B.  WHITE, 
Cr.  B.  L.  WHITE, 
42   B.  L.  White,  Proctor.  Paoifie  BuDdlng. 
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XHIRD    IB(8HRXIOK. 


This  is  to  Giye  ITotlce 

That  the  subscribers,  of  the  District  of  C!oluinbia,  have  ob- 
tained fVom  the  Sapreme  Court  of  the  District  of  Columbia, 
holding:  a  special  term  for  Orphans*  Court  Business,  letters 
testamentary  on  the  personal  estate  of  EUNICE  A.  CAN- 
FIELD,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  10th  day  of  October,  1892. 

C.  A.  PRENTl!*S. 

D.  WEBSTER  PRENTISS. 
41  No.  935  9th  St.  n.w. 


This  is  to  Glye  ITotlce 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  spscial  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  ANANIAS 
HERBERT,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  Octol>er 
next;  they  may  otherwise  bylaw  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Qiven  under  my  hand  this  7th  day  of  October,  1892. 

her 
FANNIE  P.  X  HERBERT, 
mark 
41    A.  B.  Dnvall.  Proctor.  No.  319  A  St.  n.  e..  city. 

This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  Business,  IHtera 
testamentary  on  the  personal  estate  of  THOMAS  F.  RUS- 
SELL, late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  3d  day  of  October 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  3d  day  of  October,  1892. 
PATRICK  O'FARRELL, 
41 1425  N.  Y.  Ave.,  Washington.  D.  C. 

Tliis  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fh)m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  COLUMBUS 
GREENE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  1st  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  from  ail 
benefit  of  the  said  estate. 

Given  under  my  hand  this  1st  day  of  October,  1892. 
SAMUEL  H.  GREENE, 
41    J.  J.  Darlington.  Proctor. 1320  Q  bt.  n.  w. 


Tliis  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fW}m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  MAGDALENA 
LIPPERT,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  CFtnte. 

Given  under  my  hand  this  10th  day  of  October,  1892. 
FRANCIS  MILLER, 
41    M.  A.  Mess.  Proctor. 1025  7th  St.  n.  w. 

This  is  to  Giye  Notice 

That  the  8ubscri'>er8,  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  ELIZABETH  J. 
STONE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  October 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  7th  day  of  October,  1892. 

WILLIAM  E.  EDMON8TON. 
T.  E.  WAGGAMAN. 
41    Wm.  E.  Edmonston,  Proctor. 


Cegal  Norices. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  7th  day  of  October,  1892. 
James  Gilliss.  Executor,  Complainant, ) 

V.  }  Eq.  14,141.  Doc.  34. 

Fannie  Gitliss  et  al..  Defendants,      i 

On  motion  of  the  plaintiff,  by  Mr.  Randall  Hagner,  his 
solicitor,  it  is  ordered  that  the  defendants,  Matilda  M. 
Ravmond,  Fannie  Raymond,  Sallie  L.  GlllisB,  Sarah 
Le%h  Carow,  L.  Sheldon  Carow  and  William  Irving 
GilliBSj  cause  their  appearance  to  be  entered  herein  on 
or  before  the  first  rule  day  occurring  forty  days  after 
this  day;  otherwise  the  cause  will  he  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  construe  the  will  of 
Rebecca  S.  Gilliss,  late  of  the  District  of  Columbia, 
deceased,  and  to  finally  settle  the  estate  and  distribute 
the  same. 

By  the  Court :  A.  C.  BRADLEY.  Justice,  Ac. 

41    True  copy.    Test :  J.  R.  Tonng,  Clerk,  Ac. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  10th  day  of  October,   1892. 

Clara  A.  Phillpsen    ) 

V.  ^  No.  14.154.    Docket  84. 

Cari  G.   S.   Phillpsen. j 

On  motion  of  the  plaintiff,  bv  Mr.  W.  Preston  Williamson, 
her  solicitor,  it  is  ordered  that  the  defendant  cause  his 
appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  day;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  defknlt. 

The  object  of  this  suit  is  for  an  absolute  divorce  on 
the  grounds  of  desertion,  drunkenness  and  cruelty. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  Ac. 

41    True  copy.    Test :  J.  R.  Young,  Clerk,  Ae. 

[Filed  October  10.  1892.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  10th  day  of   October,   1892. 
William  A.  H.  Turner  ) 

V.  >  No.  14,135,    Docket  34. 

Llllie  Turner.        ) 

On  motion  of  the  plaintiff,  by  Mr.  (George  W.  Rea, 
his  solicitor,  it  is  ordered  that  ttfo  defendant  cause  her 
appearance  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  day;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  defoult. 

The  object  of  this  suit  is  divorce  a  vinculo  matrimomi^ 
on  the  ground  of  desertion. 

By  the  Court:  A.  C.  BRADLEY,  Justice,  *c. 

True  copy.    Test :  J.  B.  Young.  Clerk,  Ac 

41 By  L.  P.  Williams,  Asat.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans*  Court  Business. 

This  nth  of  October,  1892. 

In  re  estate  of  GARDNER  K.  ANDREWS,  late  of  Wash- 
ington County,  District  of  Columbia.    No  6221.    Ad.  D.  18. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament,  and  for 
letters  testamentary  on  the  estate  of  said  Gardner  K.  An- 
drews, deceased,  by  Alice  R.  Andrews. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday,  Nov.  4th,  1892,  at  1  o'clock  p.  m..  to  show 
cause,  if  any  exist,  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court:  A.  C.  BRADLEY,  Justice. 

A  true  copy.  Teste.  L.  P.  WRIGHT,  Reg.  of  Willa,  D.  C. 
41    J.  Carter  Marbury,  Proctor  for  applicant. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
the  5th  day  of  October,  1892. 

John  C.  Heald     ) 

y                V  No.  14,168.    Equity.    Docket 84. 
T.  Owen  Berry  et  al.  I  .  , 

On  motion  of  the  plaintiff,  by  Mr.  A.  8.  Worthmgton,  his 
solicitor,  it  is  ordered  that  the  defendants,  T.  Owen  Berr>', 
Fannie  W.  Berry,  Samuel  H.  Berry  and  Anna  B.  Berry, 
cause  their  appearance  to  be  entered  herein  on  or  before 
the  first  rule-day  occurring  forty  days  after  this  day ;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  have  vested  in  the  complain- 
ant all  the  right,  litle  and  interest  of  the  defendants  in  and 
to  that  part  of  a  tract  of  land  known  as  Oxon  Hill,  which 
is  in  the  District  of  Columbia— said  part  containing  about 
16.55  acres  and  lying  between  the  Potomac  Kiver  and  the 
southwestern  end  of  the  southeastern  boundary  of  said 
District. 

By  the  Court.  A.  C.  BRADLEY,  Jostioe,  Ac 

A*  true  copy.    Test :  J.  R.  Young,  Clerk.  Ac 

41  By  M.  A.  Clancy.  Ant.  Clerk. 
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NOVEMBER  3, 1892 


Supreme  Court  of  the  District  of  Colombia. 
In  General  Tebm. 


IN    THE   MATTER  OF   WILLIAM    A. 

HOEVELER  AND  THOMAS  J.  Mc- 

TIGHE  FOR  THE  REISSUE 

OF  LETTERS  PATENT 

312,470. 

1.  It  seems  to  be  well  settled  that  where  a  matter  is  in- 

trusted to  the  adjudication  of  the  head  of  a  department 
or  an  executive  officer  of  the  Government,. to  be  deter- 
mined by  him, his  decision  cannot  be  reopened,  set  aside, 
and  a  different  result  ordered  by  his  successor,  except  for 
fraud,  clerical  error  apparent  on  the  face  of  the  pro- 
ceedings, or  newly  discovered  evidence  presented  within 
a  reasonable  time  and  under  such  circumstances  as 
would  be  a  sufficient  cause  for  granting  a  new  trial  In  a 
court  of  law. 

2.  The  decision  of  the  Assistant  Commissioner  of  Patents  is 

of  the  same  dignity  and  authority  as  that  of  the  com- 
missioner, no  appeal  lying  from  the  former  to  the  latter, 
and  no  supervisory  x>ower  over  the  decisions  of  the 
assistant  being  vested  in  the  commissioner.  The  de- 
cision of  the  assistant  is  that  of  the  commissioner. 
8.  The  statute  which  provides  for  an  appeal  to  this  court 
trom  the  decision  of  the  commissioner  limits  the  power 
of  revision  to  the  **poinU  set  forth  in  the  reasons  of 
appeal.** 

Appeal  from  the  Commissioner  of  Patents. 

Mr.  Philip  Mauro  for  appellants. 

Mr.  W.  S.  Case  for  Patent  Office. 

Chief  Justice  Binoham  delivered  the  opinion 
of  the  Court: 

On  the  17th  day  of  February,  1886,  Letters 
Patent  No.  312,470  were  issued  to  William  A. 
Hoeveler  and  Thomas  J.  McTighe.  On  the 
28th  day  of  September,  1886,  the  patentees 
filed  this  application  for  a  reissue.  The  inven- 
tion is  for  a  system  for  conveying  and  distribu- 
ting natural  gas. 

The  applicants  for  reissue  claimed  and  still 
daim  that  through  the  mistake  and  misunder- 
standing of  their  solicitors  the  patent  issued 


without  including  a  valuable  feature  of  the 
invention,  and  the  application  for  reissue  is  to 
correct  the  claimed  mistake,  and  having  bedn 
made  within  eight  months  after  the  issuing  of 
the  original  patent  it  is  claimed  no  laches  can 
be  imputed  to  them. 

The  reissue  was  refused  by  the  primary  ex- 
aminer on  the  ground  that  the  applicants  had 
abandoned  their  right  to  the  subject  matter  of 
the  claims  sought  to  be  obtained  by  the  reissue. 
The  examiner  found  (1)  that  said  claims  were 
in  substance  the  same  as  a  claim  made  in  the 
original  application,  and  which  upon  rejection 
was  erased  by  the  solicitor  in  charge  of  the 
case;  and  (2)  that  such  act  by  the  agent  amoupts 
to  an  abandonment  by  the  prinaipal  of  the 
subject  matter  of  the  claim  so  erased.  Issue 
was  taken  on  both  these  propositions,  and  the 
matter  carried  by  appeal  to  the  Commissioner 
of  Patents. 

The  result  of  the  appeal  to  the  Commissioner 
was,  that  the  adverse  decision  of  the  lower 
tribunals  were  overruled  and  it  was  decided 
that  the  claim  of  the  patentees,  that  by  mistake 
of  their  solicitors  a  material  patentable  claim 
had  been  omitted  from  the  patent  was  true,  and 
the  appellants  were  declsured  to  be  lawftdly 
entitled  to  the  reissue  as  prayed. 

This  decision  was  made  April  10,  1888,  by 
Assistant  Commissioner  Vance,  and  appellants 
claim  was  a  final  decision  not  subject  to  review 
by  the  successor  of  the  commissioner  who 
made  it  It  is  claimed  that  the  appellants  are 
yet  under  this  decision  entitled  to  a  patent,  and 
that  one  would  have  issued  to  them  at  once  but 
that  an  interference  was  found  to  exist  with 
other  claimants  of  the  same  invention,  which 
interference  was  hotly  contested  and  was  finally 
decided  by  Commissioner  Mitchell,  the  succes- 
sor of  the  commissioner  who  decided  Hoeveler 
and  McTighe's  appeal  on  the  16th  day  of  July, 
1890,  in  favor  of  Hoeveler  and  McTighe. 

It  is  claimed  by  the  appellants  that  it  then  be- 
came the  duty  of  Commissioner  Mitchell,  to  re- 
issue the  patent  to  them,  instead  of  which  he, 
on  March  26,  1891,  sua  sponte,  opened  the 
decision  of  his  predecessor  before  mentioned 
as  rendered  April  10,  1883,  and  wpon  the  same 
state  of  facts  but  with  a  different  view  of  the 
law  reversed  the  same. 

From  the  latter  decision,  Hoeveler  and  Mc- 
Tighe appealed  to  this  court.  The  appellants 
contend  that  Commissioner  Mitchell  could  not 
lawfully  reopen  the  final  decision  of  his  prede- 
cessor, Acting  Commissioner  Vance,  set  it  aside 
and  order  a  different  result  upon  the  same 
state  of  law  and  facte. 
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It  appears  from  the  record  that  when  the 
interferences  were  declared  the  adversaries  of 
Hoeveler  and  McTighe  moved  to  dissolve  the 
same  on  the  ground  that  the  latter  were  estop- 
ped to  claim  the  subject  matter  involved.  This 
raised  again  the  whole  question  previously 
passed  upon  by  the  commissioner  in  his  deci- 
sion of  April  10,  1888. 

These  motions  were  referred  by  the  examiner 
to  Commissioner  Hall,  and  it  is  said,  were 
elaborately  argued  before  him. 

On  reconsideration  of  the  whole  matter, 
Commissioner  Hall  seems  to  have  affirmed  the 
decision  of  the  Assistant  Commissioner  of  April 
10,  1888,  on  the  28th  day  of  September,  1888,  in 
these  words : 

*Vrhe  examiner  is  instructed  to  proceed  in 
considering  the  application  of  Hoeveler  and  Mc- 
Tighe in  conformity  with  the  decision  of  the 
Assistant  Commissioner.  Should  Hoeveler  and 
McTighe  finally  prevail  in  these  interferences, 
the  examiner  is  directed  to  call  the  attention  of 
the  commissioner  in  person  to  the  application 
before  passing  the  same  to  issue." 

From  this  paper  it  appears  that  Commissioner 
Hall  examined  personally  the  grounds  of  the 
decision  of  the  Assistant  Commissioner,  for  the 
purpose  of  ascertaining,  as  the  law  and  rules 
require  before  declaration  of  and  interference, 
(Rule  95)  whether  the  parties  had  the  right  to 
make  the  claims  involved;  and  it  further  seems 
that  he  affirmed  the  decision  and  directed 
that  it  be  followed.  It  also  appears  that  for 
some  purpose  which  he  did  not  deem  necessary 
to  express,  he  thought  it  proper  and  expedient 
to  direct  that  his  attention  be  called  to  the  ap- 
plication in  the  event  the  interferences  are 
decided  in  favor  of  Hoeveler  and  McTighe  before 
issuing  a  patent  Just  what  may  have  been 
the  purpose  in  giving  the  latter  direction  must 
remain  a  matter  of  conjecture. 

The  appellants  say  it  can  only  mean  that 
Commissioner  Hall  desired  to  keep  his  eye  on 
the  case  so  that  he  might  see  that  the  subse- 
quent proceedings  relating  to  interferences  were 
correct,  while  Commissioner  Mitchell  seems  to 
have  construed  it  to  mean  an  intention  on  the 
part  of  Hall  to  reserve  the  right  to  reconsider 
the  decision  of  Assistant  Commissioner  Vance 
and  as  an  authority  to  him  (Mitchell)  to  do  so  as 
Hall's  successor. 

Rule  95  of  the  Patent  Office  is  as  follows  : 

**Before  the  declaration  of  interference  all 
preliminary  questions  must  be  settled  by  the 
primary  examiner,  and  the  issue  must  be  clearly 
defined,  the  invention  which  is  to  form  the  sub- 
ject of  the  controversy  must  be  decided  to  be 


patentable,  and  the  claims  of  the  reepeotive 
parties  must  be  put  in  such  condition  that  they 
will  not  require  alteration  after  the  interference 
shall  have  been  finally  decided,  unless  the  testi- 
mony adduced  upon  the  trial  shall  necessi- 
tate or  justify  such  change." 

Indeed  it  does  not  seem  to  be  contended  that 
Assistant  Commissioner  Vance  had  not  full 
authority  to  make  the  decision  he  did,  but  it  is 
contended  by  counsel  for  the  appellee  that  his 
decision  was  wrong  and  that  Commissioner 
Mitchell  had  the  power  to  open,  review  and  re- 
verse it. 

We  have  thus  presented  to  us  the  question  as 
to  the  power  of  an  executive  officer  of  one  ad- 
ministration to  reverse  a  decision  of  his  prede- 
cessor of  a  former  administration. 

It  seems  to  be  well  settled  that  where  a  matter 
is  intrusted  to  the  adjudication  of  the  head  of  a 
department  or  an  executive  officer  of  the  govern- 
ment, to  be  determined  by  him,  his  decision  can- 
not be  reopened,  set  aside,  and  a  different  result 
ordered  by  his  successor,  except  for  fraud,  cleri- 
cal error  apparent  on  the  face  of  the  proceed- 
ings, or  newly  discovered  evidence  presented 
within  a  reasonable  time  and  under  such  cir- 
cumstances as  would  be  a  sufficient  cause  for 
granting  a  new  trial  in  a  court  of  law. 

This  doctrine  has  been  maintained  by  numer- 
ous opinions  of  the  Attorneys  General. 

Mr.  Wirt,  in  an  opinion  given  to  the  Secre- 
tary of  the  Navy  in  1826,  said  : 

^'Each  administration  has  already  as  much  as 
it  can  do  in  the  current  business  which  belongs 
to  it;  but  if  to  this  is  to  be  superadded  the  bur- 
den of  reviewing  the  acts  of  preceding  admin- 
istrations, in  which  individuals  may  suppose 
themselves  to  have  been  aggrieved,  it  is  mani- 
fest that  the  burden  will  become  immediately 
insupportable.  Hence,  I  have  understood  it  to 
be  a  rule  prescribed  to  itself  by  each  adminis 
tration  to  consider  the  acts  of  its  predecessors 
conclusive  as  far  as  the  executive  is  concerned." 
2  Opins.  Atty.  Qenl.,  9. 

Attorney  General  Taney,  in  1831,  declared 
that  a  final  decision,  upon  a  knowledge  of  all 
the  facts,  made  by  an  officer  authorized  to  de- 
cide on  claims  against  the  government,  was 
binding  upon  and  not  liable  to  be  opened  an3 
reversed  by  his  successor  in  office  (Id.,  464),  and 
the  principle  was  approved  by  Attorney  Gen- 
eral Nelson  in  1844  (4  Id.,  341),  and  Attorney 
General  Toucey  in  1848.    5  Id.,  30. 

Mr.  Reverdy  Johnson,  in  1850,  ruled  upon  the 
authority  of  the  case  of  the  United  States  v. 
Bank  of  the  Metropolis,  15  Peters,  401,  that  the 
decision  of  the   Secretary   of    the   Treasury, 
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while  the  Land  Office  belonged  to  his  Depart- 
ment, was  Tea  judicata^  and  **  whether  right  or 
wrong,"  conld  not  be  overruled  by  his  succes- 
sor, the  Secretary  of  the  Interior.    6  Id.,  244. 

The  same  Attorney  General,  in  another  opin- 
ion, 5  Id.,  124,  said: 

"  If  the  decision  pronounced  is  qaasi  judicial; 
if  the  head  of  a  department  is  by  law  made  the 
judge  of  the  claim,  to  decide  upon  its  existence 
and  its  extent,  and  his  decision  is  erroneous,  it 
is  equally  conclusive,  whether  this  error  be 
from  a  misconception  of  the  facts  or  the  law. 

To  this  effect  Attorney  General  Johnson  again 
laid  down  the  law  in  Sibbald's  Case  (6  Id.,  177), 
when  he  said : 

"The  questions  submitted  to  your  predcessor 
by  £he  resolution  of  1846  were  combined  ques- 
tions of  law  and  fact.  Over  each  his  j urisdiction 
was  made  complete  and  exclusive.  *  *  * 
It  necessarily  follows  that  his  decision  upon  all 
matters  of  fact  connected  with  the  claim  is  as 
final  as  it  is  upon  all  questions  of  law  involved 
in  it.  There  is  no  power  in  his  successor  to  re- 
view his  decision  upon  the  grounds  of  error  as 
to  the  one  or  the  other.  It  has  more  than  once 
been  judicially  held  that  decisions  of  this  char- 
acter are  final.  The  safety  of  the  Government 
and  the  desired  certainty  of  the  law  alike 
establish  the  soundness  of  the  doctrine.  Errors 
in  calculation  may  be  corrected,  but  no  errors 
of  decision  upon  controverted  facte.  As  to 
these  the  matter  is  past  relief.  The  decision 
stands  as  the  law  of  the  case,  ever  binding  and 
conclusive,  until  Congress  thinks  proper,  by 
law,  to  reopen  it.  I  answer  your  first  question^ 
therefore,  by  saying  that  it  is  not  your  right, 
and  of  course  not  your  duty,  to  review  the  de- 
cision of  your  predecessor  upon  the  ground 
assumed  in  the  inquiry." 

To  the  same  effect  are  the  opinions  of 
Mr.  Black,  9  Id.,  34 ;  Mr.  Bates,  10  Id.,  226 ;  Mr. 
Stanbery,  12  Id.,  169,  366 ;  Mr.  Hoar,  13  Id.,  33, 
326 ;  Mr.  Akerman,  13  Id.,  387  ;  Mr.  Bristow,  13 
Id.,  456 ;  Mr.  Williams,  14  Id.,  276  ;  Mr.  Devens, 
15  Id.,  316,  426  ;  16  Id.,  489. 

The  rule  is  stated  by  Attorney  Genera 
Devens  in  the  following  language  : 

"  According  to  a  well  settled  rule  of  adminis- 
trative law,  often  mentioned  with  approval  by 
the  Attorneys  Genera],  the  decision  made  by 
the  former  secretary  in  1875  must  be  regarded 
as  binding  upon  his  successor,  the  present  sec. 
retary,  unless  it  shall  appear  to  be  founded 
upon  a  mistake  of  fact,  arising  from  error  of 
calculation,  or  unless  new  and  material  evi- 
dence since  discovered  is  produced,  which,  had 
the  same  been  before  the  department  when  the 


decision  was  made,  would  have  led  to  a  different 
result.  Except  under  the  circumstances  just 
stated,  viz,  of  mistake  arising  from  error  of 
calculation,  or  the  production  of  new  and 
material  evidence,  the  present  secretary  would 
not  be  at  liberty  to  disturb  or  review  the  deci- 
sion of  his  predecessor."  15  Ops.  Attys.  Genl. 
426. 

The  Court  of  Claims  has  often  affirmed  the 
same  doctrine,  Lavalette's  Case,  1  Ct  Cls.  B., 
149;  McKee's  Case,  12  Id.,  604;  Hodge's  Case, 
20  Id.,  362;  State  of  Illinois'  Case,  20  Id.,  342; 
Day's  Case,  21  Id.,  264;  Rollin  and  Presbrey  v. 
U,  S.,  23  Id.,  123. 

Chief  Justice  Richardson,  in  the  case  of  Bol- 
lin  and  Presbrey  v.  U.  S.,  23  Ct.  Cls.,  123,  stated 
the  doctrine  as  follows : 

*'  It  has  long  been  held  in  the  Executive  De- 
partments that  when  a  claim  or  controversy 
between  the  United  States  and  individuals 
therein  pending  has  once  been  fully  considered 
and  final  action  and  determination  had  thareon 
by  an  executive  officer  having  jurisdiction  of 
the  same,  it  cannot  be  reopened,  set  aside,  and 
a  different  result  ordered  by  any  successor  of 
such  officer,  except  for  fraud,  numifest  error  on 
the  face  of  the  proceedings,  such  as  a  mathe- 
matical miscalculation  or  newly  discovered  evi- 
dence, presented  within  a  reasonable  time,  and 
under  such  circumstances  as  would  be  a  suffi- 
cient cause  for  granting  a  new  trial  in  a  court  of 
law." 

The  late  Senator  David  Davis  in  reporting 
the  opinion  of  the  Judiciary  Committee  of  the 
Senate  uses  the  following  language  (see  Jack- 
son's Case,  supra): 

*'The  principle  which  has  been  so  often 
decided,  that  the  final  decision  of  a  matter 
before  the  head  of  a  department  is  binding 
upon  his  successor  when  no  material  testimony 
is  afterwards  discovered  and  produced  is  now 
entitled  to  be  regarded  as  a  settled  rule  of  ad- 
ministrative law." 

In  the  United  States  v.  The  Bank  of  the  Me- 
tropolis, 16  Peters,390,the  third  clause  of  the  syl- 
labus is  as  follows: 

"The  head  of  a  department  has  not  a  right 
to  review  the  decision  of  his  predecessor, 
allowing  a  credit,  except  to  correct  some  error 
of  calculation ;  if  he  is  of  the  opinion  that  the 
allowance  was  wrongfiil,  he  must  have  a  suit 
brought."  In  the  same  case,  pages  400-401,  Mr. 
Justice  Wayne  delivering  the  opinion  of  the 
court  says:  **The  third  instruction  asked  the 
court  to  say,  among  other  things,  if  the  credits 
given  by  Mr.  Barry  were  for  extra  allowances, 
which  the  said  Postmaster-General  was  not  le- 


Digitized  by 


Google 


696 


THE  WASHINGTON  LAW  REPORTER. 


Vol.  XX 


gaily  authorized  to  allow,  then  it  was  the  duty 
of  the  present  Postmaster-General  to  allow  such 
item  of  credit.  The  successor  of  Mr.  Barry  had 
the  same  power,  and  no  more  than  his  prede- 
cessor, and  the  power  of  the  former  did  not  ex- 
tend to  the  recall  of  credits  or  allowances  made 
by  Mr.  Barry,  if  he  acted  within  the  scope  of 
official  authority  given  by  law  to  the  head  of 
the  department.  This  right  in  an  incumbent  of 
reviewing  a  predecessor's  decisions,  extends  to 
mistakes  in  matters  of  fact  arising  from  errors 
in  calculation,  and  to  cases  of  rejected  claims, 
in  which  material  testimony  is  afterwards  dis- 
covered and  produced.  But  if  a  credit  has  been 
given  or  an  allowance  made,  i\b  these  were,  by 
the  head  of  a  department,  and  it  is  alleged  to  be 
an  illegal  allowance,  the  judicial  tribunals  of 
the  country  must  be  resorted  to,  to  construe 
the  law  under  which  the  allowance  was  made, 
and  to  settle  the  rights  between  the  United 
States  and  the  party  to  whom  the  credit  was 
given.  It  is  no  longer  a  case  between  the  cor- 
rectness of  one  officer's  judgment  and  that  of 
his  successor." 

See,  also,  United  States  v.  Stone,  2  Wallace, 
535,  where  Mr.  Justice  Grier  says :  "The  patent 
is  but  the  evidence  of  the  grant  and  the  officer 
acts  ministerially  and  not  judicially.  But  one 
officer  of  the  Land  Office  is  not  competent  to 
cancel  or  annul  the  act  of  his  predecessor. 

It  appears  in  the  case  of  Stephen  Hall  (7  O.  G., 
569,  and  8  id.,  46)  that  Commissioner  Leggett  in 
his  return  to  the  rule  as  cause  for  his  action, 
said :  '*  First,  my  predecessor  had  evidently  de- 
liberately decided  that  a  patent  could  not  be 
granted,  and  under  the  practice  in  all  the  depart- 
ments which,  if  not  statutory,  has  the  force  of 
law,  I  am  not  at  liberty  to  review  his  decision," 
And  it  flirther  appeai:i»that  Commissioner  Duell, 
the  successor  of  Leggett,  said  with  reference  to 
the  rule  referred  to  by  his  predecessor :  "I  ac- 
knowledge the  force  of  the  rule  in  those  cases 
where  a  final  adjudication  upon  all  the  facts  has 
been  had." 

The  position  of  the  counsel  who  filed  a  brief, 
for  the  Patent  Office,  in  relation  to  the  authority 
of  Commissioner  Mitchell  to  reopen  and  reverse 
the  decision  of  Assistant  Commissioner  Sparks, 
is  thus  stated  in  his  brief. 

*' But  the  appellants  urge  that  the  commis- 
sioner erred  and  exceeded  his  discretionary 
powers  in  rehearing  the  case  and  reftising  this 
reissue  application  when  it  had  already  been 
favorably  acted  upon  by  his  immediate  prede- 
cessor in  office. 

**  The  record  in  the  case  shows  that  upon  the 
original  hearing  for  a  reissue,  the  then  Assist- 


ant Commissioner  Vance  decided  in  fkvor  of 
the  applicants. 

"  That  Mr.  Commissioner  Mitchell  after  his 
accession  to  office,  reopened  the  case,  and  upon 
hearing,  reversed  his  predecessor's  action,  and 
refused  the  patent 

"  It  is  difficult  to  see  upon  what  grounds  the 
appellants  can  successfully  urge  this  point  here. 

"  Cases  in  the  Patent  Office  are  heard  by  the 
Commissioner  of  Patents,  and  his  individuality 
is  not  a  question  of  moment  in  an  appeal  be- 
fore this  court. 

**  Constructively  the  Commissioner  of  Patents 
is  always  the  same  person. 

**  If  for  good  and  sufficient  cause,  in  his  opin- 
ion, the  interests  of  the  public  demand  that  a 
case  shall  be  reheard,  it  is  within  the  powers 
conferred  upon  him  by  statute  to  order  a  re- 
hearing, and  if  he  finds  it  necessary,  reverse 
the  earlier  decision. 

**  It  appears  from  the  record  in  this  case  that 
there  was  sufficient  cause. 

**  The  action  of  Mr.  Commissioner  Hall — who 
was  the  immediate  superior  of  Mr.  Vance — in 
ordering  that  the  case  be  submitted  to  him  in 
person  before  it  passed  to  issue,  was,  in  Mr. 
Mitchell's  opinion,  binding  upon  himself  as  Mr. 
Hall's  successor.  It  is  not  necessary  to  go  into 
that  matter  here. 

^*  The  jurisdiction  conferred  upon  this  court  is 
to  revise  such  action  of  the  commissioner, 
affecting  the  merits  of  the  invention  in  contro- 
versy, as  the  court  shall  deem  necessary  upon 
a  proper  hearing. 

**  We  respectfully  submit  that  matters  of  Pat- 
ent office  practice,  and  questions  arising  there- 
under which  have  no  bearing  on  the  merits  of 
the  case  appealed  are  clearly  not  reviewable 
by  this  court 

**  The  sole  question  is  upon  the  merits  of  the 
appellants'  case,  and  upon  the  justice  or  the 
injustice  of  the  commissioner's  decision  in  re- 
fusing them  a  patent  in  view  of  the  matters  of 
law  and  fact  which  the  record  discloses." 

Neither  statute  or  ottier  authority  is  cited  in 
support  of  the  position  which  counsel  assumes, 
viz  :  that  Commissioner  Mitchell  had  the  right- 
fiil  power  to  reopen  and  reverse  the  decision  of 
Assistant  Commissioner  Vance,  nor  are  we 
ftimished  with  reasons  or  arguments  in  favor 
of  such  a  power  beyond  what  appears  in  the 
foregoing  extract  from  the  brief. 

It  appears  to  us  that  the  authorities  before 
cited  are  applicable  to  the  question  of  the 
power  of  Commissioner  Mitchell  to  make  this 
order  of  reversal  The  fact  that  the  original 
order  in  fovor  of  reissue  wbjb  made  by  the  then 
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asBiatant  commiBsioner  does  not  affect  the 
question,  for  it  appears  that  the  decision  of  the 
assistant  commissioner  is  of  the  same  dignity 
and  authority  as  the  commissioner,  no  appeal 
lying  fh>m  the  former  to  the  latter  and  no 
supervisory  power  over  the  decisions  of  the 
assistant  is  invested  in  the  commissioner  more 
than  over  his  own.  In  other  words  the  decision 
of  the  assistant  is  that  of  the  commissioner. 

Whatever  may  be  supposed  to  have  been  the 
purpose  of  Commissioner  Hall  in  his  order  to 
the  examiner  of  September  28,  1888  to  call  his 
attention  to  the  case  before  issue,  it  is  clear  to 
us,  that  he  could  not  thereby  invest  himself  or 
his  successor  with  a  power  to  rehear  the  ques- 
tion of  the  right  of  Hoeveler  and  McTighe  to  a 
reissue  which  the  law  would  not  otherwise 
confer. 

Aside  from  the  principle  of  law  which  we 
have  considered  applicable  to  all  of  the  depart- 
ments of  the  government  as  to  the  power  of  an 
officer  to  set  aside  or  annul  the  action  of  his 
predecessor,  Rule  139  of  the  Rules  of  Practice  in 
the  Patent  Office  is  as  follows :  ''  139.  Cases 
which  have  been  deliberately  decided  by  one 
commissioner  will  not  be  reconsidered  by  his 
successor  except  in  accordance  with  the  prin- 
ciples which  govern  the  granting  of  new  trials." 

Inasmuch  as  it  is  not  claimed  that  Commis- 
sioner Mitchell  had  ftu^ts  before  him  which 
were  not  before  Assistant  Commissioner  Vance, 
nor  that  there  was  not  a  ftill  hearing  upon  the 
facts  and  law,  before  the  latter,  nor  is  it  claimed 
that  there  was  fraud  practiced  in  procuring  the 
decision  by  Vance,  we  cannot  x>erceive  what 
grounds  were  before  Commissioner  Mitchell 
requiring  him  sita  sponte  to  review  and  reverse 
the  former  decision.  None  are  disclosed  by  the 
record.  It  is  intimated  by  counsel  for  the  ap- 
pellee that  upon  appeal  this  court  cannot  con- 
sider the  question  of  the  power  of  Commis- 
sioner Mitchell  to  reverse  his  predecessor 
because  our  power  under  the  law  '*Ms  to  revise 
such  action  of  the  commissioner  affecting  the 
the  merits  of  the  invention  in  coiJltoversy,  as 
the  court  shall  deem  necessary  upon  a  proper 
hearing."  Before  Commissioner  Mitchell  could 
decide  that  the  appellants  were  not  entitled  to 
a  reissue  he  was  compelled  to  set  aside  the 
order  of  Commissioner  Vance,  both  of  which 
things  he  did  in  one  order,  which  is  the  order 
appealed  from.  Without  reversing  the  order 
of  Vance  he  had  but  one  duty  which  he  could 
perform  and  that  was  to  reissue  the  patent. 
Without  doing  so  he  proceeded  without  author- 
ity of  law  to  remove  the  obligation  to  reissue 
resting  on  him  by  reversing  the  decision  that 


the  invention  was  patentable  and  meritorious 
and  then  deciding  that  it  was  not  patentable  or 
meritorious;  and  yet  counsel  gravely  suggests 
that  the  order  of  reversal  does  not  affect  the 
merits  of  the  invention.  We  think  ftirther 
comment  on  this  point  unnecessary.  We  may 
remark,  however,  that  the  statute  which  pro- 
vides for  an  appeal  to  this  court  from  the  de- 
cision of  the  commissioner  limits  our  power  of 
revision  to  the  ^*  points  set  forth  in  the  reasons 
of  appeal."  The  second  point  in  appellants 
reasons  of  appeal  is  that  Commissioner 
Mitchell  erred  in  reopening  and  reversing  the 
final  decision  ^f  his  predecessor.  We  are 
unanimously  of  the  opinion  that  the  record 
does  not  disclose  any  grounds  sufficient  in  law 
to  authorize  Commissioner  Mitchell  to  make 
the  order  of  March  26,  1891,  reversing  the  order 
of  Assistant  Commissioner  Vance  of  April  10, 
1888,  and  thereupon  deciding  that  the  appel- 
lants were  not  entitled  to  a  reissue  of  the 
patent  We  therefore  order  that  the  said  order 
of  Commissioner  Mitchell  of  March  26, 1891,  be 
set  aside  and  the  said  order  and  decision  of  As- 
sistant Commissioner  Vance  be  restored  in  ftdl 
force  and  effect  and  the  case  remanded  to  the 
Commissioner  of  Patents  for  ftirther  proceed- 
ings. 

Counsel  have  presented  us  with  an  elaborate 
argument  with  citations  to  numerous  authori- 
ties both  pro  and  con  upon  the  questions  in- 
volved in  the  hearing  before  Assistant  Commis- 
sioner Vance  which  nltlmated  in  his  decision 
of  April  10,  1888,  but  inasmuch  is  that  order 
and  decision  is  not  before  us  on  appeal  for 
revision  nor  in  any  way  except  as  we  have 
already  indicated,  we  are  not  authorized  to 
express  any  opinion  nor  would  it  be  appropri- 
ate that  we  should  upon  the  merits  of  the  con- 
troversy involved  in  that  decision. 
■  ^•^  • 

A  certain  lawyer  of  this  city,  who  is  distii^- 
guished  not  only  in  his  profession  but  as  a  man 
of  affairs,  owns  a  delightftil  summer  home  in 
Vermont.  His  neighbors  there  tell  this  story 
about  his  youngest  child,  a  girl  not  more  than 
ten  years  of  age.  After  much  coaxing,  this  lit- 
tle girl  had  prevailed  upon  her  father  to  buy 
her  a  donkey  and  a  cart.  The  first  day  of  the 
donkey's  arrival  he  was  permitted  to  brouse  on 
the  lawn.  The  child  followed  the  little  animal 
about,  and  thinking  his  countenance  wore  an 
uncommonly  sad  expression  she  cautiously  ap- 
proached him,  and,  stroking  his  nose  gently 
with  her  soft  little  hands,  cooed  in  his  ear: 
**Poor  donkey  I  you  feel  lonesome,  don't  you? 
But  never  mind,  papa  will  be  here  to-morrow, 
and  then  you  will  have  company. —JVieti?  York 
Times, 
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Circuit  Court  of  Franklin  Co.,  0. 

,  SECOND  ciRcurr. 

IN  THE  MATTER  OF  THE  PETITION  OF 
EDWARD  KLINE. 

1.  The  Act  of  May  4, 1885,  familiarly  known  as  the  "  Habitual 

Criminal"  act,  is  a  valid  enactment,  as  it  does  not 
attempt  to  confer  judicial  or  executive  powers  upon  the 
managers  of  the  penitentiary,  nor  to  provide  for  the 
fhrther  punishment  of  offences  committed  before  its  pas- 
sage, nor  to  place  the  accused  more  than  once  in  jeop- 
ardy for  the  same  offence  committed  thereafter. 

2.  The  validity  of  a  statute  which  is  the  sole  authority  for  a 

sentence  of  imprisonment  may  be  tested  by  proceedings 
in  habeaa  eorpua,  ^^ 

January  Term,  1892. 

Jnstlcefl  Shbarer,  Stewart  and  Shauck,  sitting. 

HATiTCAfl  Corpus. 

The  petitioner  alleges  that  he  is  nnlawfnlly 
restrained  of  his  liberty  by  the  Board  of  Mana- 
gers and  the  Warden  of  the  Ohio  Penitentiary 
under  a  sentence  of  the  Court  of  Common  Pleas 
of  Montgomery  County,  for  three  offenses  of 
burglary  and  larceny,  the  first  committed  No- 
vember 21,  1877,  the  second  September  30,  1881, 
and  the  third  May  30,  1889,  the  sentence  being 
that  he  should  be  imprisoned  in  the  penitentiary 
for  the  term  of  two  years,  and  at  the  expiration 
of  said  sentence  he  should  not  be  discharged 
therefrom,  but  detained  therein  for  and  during 
his  natural  life,  and  that  said  sentence  beyond 
the  term  of  two  years,  was  without  authority 
of  law,  and  the  imprisonment  of  the  petitioner 
beyond  that  term  unlawflil. 

By  his  return  the  warden  shows  that  he  holds 
the  petitioner  in  custody  under  the  following 
sentence,  entered  October  14,  1889  : 

The  State  of  Ohio  v.  Edward  Kline.  Indict- 
ment for  burglary  and  larceny  and  for  being 
an  habitual  criminal. 

The  said  Edward  Kline  having  been  tried  and 
found  guilty  of  burglary  and  larceny,  and  for 
being  an  habitual  criminal,  it  is  therefore  the 
sentence  of  the  court  that  he  be  imprisoned  in 
the  penitentiary  of  this  State  and  kept  at  hard 
labor  for  the  term  of  two  years,  and  that  he  pay 
the  cost  of  this  prosecution  taxed  at  |117.53,  and 
at  the  expiration  of  said  sentence,  he  shall  not 
be  discharged  therefrom,  but  shall  be  detained 
therein  for  and  during  his  natural  life,  as  pro- 
vided by  section  2,  Vol.  82  Ohio  L.,  page  237. 

Mr.  Justice  Shauck  delivered  the  opinion  of 
the  Court : 

Upon  the  allegations  of  the  petition  and  the 
admissions  of  the  return,  counsel  for  the  peti- 
tioner challenges  the  constitutionality  of  the 
Act  of  May  5,  1885,  commonly  known  as  the 
"Habitual  Criminal"  act,  now  sections  7388-10 


of  the  Revised  Statutes.  If  the  act  is  repug- 
nant to  any  provision  of  the  constitution,  its 
invalidity  may  be  determined  in  this  proceed- 
ing, since  the  unexpired  portion  of  the 
petitioner's  sentence  rests  upon  no  other  au- 
thority.   Ex  parte  Siebold,  100  U.  8.,  176. 

That  this  statute  is  found  in  the  chapter  re- 
lating to  the  management  of  the  penitentiary 
and  the  imprisonment  of  convicts  therein,  in- 
stead of  the  title  relating  to  crimes  and  offense, 
is  not  ground  for  questioning  its  validity.  The 
connection  in  which  a  statute  is  placed,  may 
aid  in  determining  its  meaning  where  that  is 
otherwise  doubtful,  but  it  cannot  defeat  a  com- 
petent and  clearly  expressed  legislative  pui^ 
pose. 

Whether  the  legislature  attempted  by  this  act 
to  confer  judicial  power  upon  the  managers  of 
the  penitentiary  must  be  determined  by  its 
provisions.  While  it  confers  a  wide  discretion 
upon  the  managers  with  respect  to  convicts, 
that  discretion  is  limited  to  persons  who,  in  the 
judicial  tribunals,  have  been  adjudged  both  to 
be  guilty  of  the  specific  felony  committed  after 
the  passage  of  the  act,  and  charged  in  the  in- 
dictment, and  to  have  been  previously  twice 
convicted  and  imprisoned  for  felonies.  The 
petition  alleges  that  Kline  was  convicted  of 
three  felonies.  Excluding  interference,  this 
probably  means  that  he  was  convicted  of  bur- 
glary, and  found  to  be  a  person  who  had 
previously  been  twice  convicted,  sentenced 
and  imprisoned  for  felonies.  The  return 
shows  that  he  had  been  **  tried  and  found 
guilty  of  burglary  and  larceny  and  for  being  an 
habitual  criminal. ' '  This  implies  that  the  offense 
of  burglary  committed  after  the  passage  of  the 
act  and  the  two  previous  imprisonments  for 
felonies  were  charged  in  the  indictment  and 
established  by  the  evidence.  The  judgment 
followed  this  verdict.  It  appears,  therefore, 
that  in  the  court  of  common  pleas  the  matters 
necessary  to  constitute  the  petitioner  an 
habitual  criminal  were  charged  and  deter- 
mined. Although  the  act  provides  that  after 
the  expiration  of  the  definite  sentence  for  the 
felony  committed  after  the  passage  of  the  act 
the  managers  of  the  penitentiary  may  permit 
the  convict  to  go  upon  parole,  this  is  not  an  in- 
terference with  the  executive  or  judicial  powers 
which  are  vested  by  the  constitution.  State  ex 
rel  V.  Peters,  43  Ohio  St,  629. 

But  it  is  said  that  until  actually  imprisoned 
for  a  felony  committed  after  the  passage  of  the 
act,  Kline  was  not  an  habitual  criminal,  and  that 
the  Court  of  Common  Fleas  had'not  authority 
to  sentence  him  for  life.    This  petition  ohal- 
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lenges  only  the  authority  of  the  Court  of 
Oommon  Pleas  to  impoee  the  sentence  in  ques- 
tion. It  does  not  call  in  question  the  regularity 
of  its  proceedings.  The  finding  of  the  jury  that 
the  petitioner  was  an  habitual  criminal  was  con- 
clusive as  to  all  the  facts  necessary  to  place  him 
in  that  legal  predicament,  as  the  finding  that 
he  was  guilty  of  burglary  was  conclusive  as  to 
all  the  elements  constituting  that  crima  Pre- 
sumptively these  were  all  charged  in  the  indict- 
ment, and  it  was  not  necessary  to  repeat  them 
in  the  verdict. 

If  the  authority  of  the  warden  to  detain  the 
prisoner  depends  upon  this  portion  of  the  sen- 
tence passed  by  the  Oourt  of  Common  Pleas,  it 
was  authorized  by  the  verdict  But  the  pro- 
vision of  the  statute  is  that  "  the  liability  to  be 
so  detained  shall  be  and  constitute  a  part  of 
every  sentence,  etc."  This  is  a  legislative  pro- 
vision touching  the  efifect  of  the  sentence.  It 
does  not  seem  to  be  a  requirement  that  the  court 
shall  formally  and  in  terms  adjudge  such  lia. 
bility.  The  difference  between  this  provision, 
and  that  of  section  679§  of  the  Revised  Statutes 
is  suggestive.  It  is  there  provided  that  **the 
court  shall  declare  in  its  sentence"  for  what 
period  the  accused  shall  be  kept  at  hard 
labor,  etc. 

The  invalidity  of  this  statute  is  also  asserted 
upon  the  grounds  that  it  is  ea;  post  facto  in  its 
operation,  and  that  it  places  the  accused  aeain 
in  jeopardy  for  former  offenses.  It  is  saia  in 
argument,  though  it  does  not  otherwise  appear, 
that  Kline  was  convicted  upon  an  indictment 
containing  two  counts,  one  upon  the  burglary 
and  larceny  committed  after  tne  passage  of  the 
act,  the  other  upon  previous  convictions  and 
imprisonments  for  felonies.  If  this  fact  prop- 
erly appeared  it  could  avail  nothing  in  this  in- 
quiry, unce  it  does  not  concern  the  power  of 
tne  court,  but  only  the  regularity  of  its  proceed- 
ings. It  would  show  that  the  indictment  was 
framed  upon  the  misconception  of  the  statute 
which  prompts  these  objections  to  its  validity. 
The  act  provides  only  for  the  punishment  of 
those  who  shall  be  convicted,  sentenced  and 
imprisoned  in  the  Ohio  penitentiary  for  felonies 
committed  after  its  passage.  Neither  indict- 
ment or  count  upon  former  offenses,  however 
numerous,  would  find  support  in  any  of  its  pro- 
visions. In  its  prospective  operation  the  plea 
of  former  jeopardy  may  always  be  interposed  if 
it  goes  to  all  of  the  felonies  charged.  The  mani- 
fest purpose  of  the  statute  is  to  provide  for  the 
severer  punishment  of  habitual  felons.  It  does 
not  dififer  in  principle  f^om  an  ordinance  whose 
validity  was  recognized  in  Lamey  v.  City  of 
Cleveland,  34  Ohio  St.,  589.  It  is  snbstatially 
identical  with  a  statute  of  Massachusetts  whose 
validity  was  sustained  by  the  Supreme  Court  of 
that  State  upon  considerations  which  apply  with 
equal  force  here.  Commonwealth  v.  Graves, 
29  N.  E.  Reporter,  579. 

The  petitioner  vrill  he  remanded  to  the  custody 
of  the  warden. 


Court  of  Appeals  of  New  York. 
JULIUS  J.  FRANB:,  Appbliant, 

V. 

EDWARD  A.  DAVIS,  Respondent. 

Surplus  Moneys  Realized  on  Fobeclosube 
fibst  mobtgagb  applied  on  second  mobi;- 

GAGE— JUNIOB  MOBTGAGEE  ENTITLBD  TO  DE- 

FiciENcy  Judgment  Although  no  Sale 

OCCUBBED  IN  HiB  ACTION. 

Decide^  October,  1892. 
This  action  was  brought  to  foreclose  a  mort- 
gage, and  the  ordinary  judgment  of  foreclosure 
and  sale  was  given,  contcdning  the  usual  pro- 
vision for  a  deficiency  judgment  and  execution 
thereon.  The  defendant  appealed  fh>m  the 
judgment  to  the  General  Term  and  to  this 
court,  and  the  judgment  was  here  affirmed. 
27  N.  Y.,  673.  During  the  pendency  of  the 
appeal,  proceedings  on  the  judgment  were 
stayed.  After  the  appeal  had  been  taken  to 
this  court,  an  action  was  commenced  to  fore- 
close a  prior  mortgage  upon  the  same  premises, 
to  which  the  parties  to  this  action  were  made 
defendants,  and  that  action  resulted  in  a  fore- 
closure judgment,  and  the  premises  were  sold 
under  that  judgment  while  the  appeal  in  this 
action  was  pending  in  this  court,  and  a  surplus 
was  produced  after  satisfying  the  prior  mort- 
gage. In  a  proceeding  for  the  distribution  of 
such  surplus,  upon  the  application  of  this 
plaintiff,  about  |4,000  was  applied  upon  his 
judgment,  and  there  was  still  left  unpaid  there- 
on upwards  of  |3,000.  Thereafter,  upon  his 
motion,  an  order  was  made  at  special  term, 
directing  the  clerk  to  enter  and  docket  a  judg- 
ment in  his  favor  for  the  amount  of  such  defi- 
ciency and  granting  him  execution  therefor. 
From  that  order  the  defendant  appealed  to  the 
General  Term,  where  it  was  reversed,  and  the 
plaintiff  then  brought  this  appeal  to  this  court. 
Chief  Justice  Eabl  delivered  the  opinion  of 
the  Court : 

The  judge  at  special  term  granted  plaintiff's 
motion  upon  the  authority  of  the  case  of 
Stewart  v.  Hamel,  33  Hun.,  44.  The  G^eneral 
Term  disapproved  of  the  decision  in  that  case 
and  held  that  the  jurisdiction  of  an  equity  court 
to  enter  a  deficiency  judgment  in  an  action  to 
foreclose  a  mortgage  is  strictly  statutory,  and 
that  such  a  judgment  can  be  entered  only  after 
a  sale  under  a  forclosure  judgment,  and  a  defi- 
ciency thus  resulting  and  ascertained. 

In  England,  and  in  this  State  prior  to  the 
Revised  Statutes,  the  Court  of  Chancery,  in  an 
action  to  foreclose  a  mortgage,  was  not  sup- 
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posed  to  have  jarisdiction  to  render  a  personal 
judgment  against  the  mortgagor  upon  his  bond 
or  covenant  to  pay  the  mortgage  debt,  and 
such  a  judgment  could  only  be  obtained  by  an 
action  at  law.  Noonan  v.  Lee,  2  Black.,  499, 
601 ;  Orchard  v.  Hughes,  1  Wall.,  73 ;  Dunklay 
V.  Van  Buren,  3  John.  Ch.,  330 ;  Jones  v.  Conde, 
6  John.  Ch.,  77 ;  Globe  Ins.  Oo.  v.  Lansing,  5 
Oow.,  380 ;  Sprague  v.  Jones,  9  Paige,  395 ; 
Equitable  Life  Ins.  Soc.  v.  Stevens,  63  N.  Y., 
341,  344 ;  Burroughs  v.  Fostevan,  75  N.  Y.,  667, 
572.  This  was  an  exception  to  the  general  rule 
that  where  a  court  of  equity  obtains  jurisdic- 
tion of  an  action  it  will  retain  it  and  administer 
ftiU  relief;  both  legal  and  equitable,  so  far  as 
it  pertains  to  the  same  transactions  or  the  same 
subject  matter.  Lynch  v.  The  Elevated  Rail- 
road Ck).,  129  N.  Y.,  274 ;  McGean  v.  The  Same, 
recently  decided  in  this  court.  The  purpose  of 
this  rule  was  to  relieve  parties  from  the  expense 
and  vexation  of  two  suits,  one  equitable  and 
the  other  legal,  where  the  whole  controversey 
could  be  adjusted  in  the  one  suit.  There  was 
no  reason,  so  far  as  we  can  perceive,  for  taking 
the  case  of  a  mortgage  foreclosure  out  of  this 
convenient  and  beneficial  rule;  and  the  law 
makers  of  this  State  took  early  occasion  to 
change  the  law  by  providing  that  a  personal 
judgment  for  a  deficiency  may  be  given  in  the 
foreclosure  action  against  any  party  liable  for 
the  mortgage  debt.  2  R.  S.,  191.,  Sees.  161, 154. 
They  went  ftirther  than  the  equitable  rule,  and 
authorized  a  personal  judgment,  not  only 
against  the  mortgagor,  as  to  whom  equitable 
relief  could  be  had,  but  also  against  any  other 
person  who  was  obligated  for  the  payment  of 
the  same  debt. 

It  was  ealy  held  that  a  contingent  decree  for 
the  payment  of  the  deficiency  could  be  made 
before  the  sale  under  the  foreclosure  judgment. 
McCarthy  v.  Graham,  8  Paige,  480. 

The  position  taken  by  the  defendant  (in 
which  the  court  below  sustained  him)  is 
extremely  technical.  It  was  provided  in  the 
Revised  Statutes  that  a  personal  judgment 
against  the  mortgagor  might  be  ordered  '*for 
the  balance  of  the  mortgage  debt  that  may  re- 
main unsatisfied  after  a  sale  of  the  premises,'' 
and  the  code  is  substantially  the  same.  Sec. 
1627.  His  claim  is  that  as  there  has  been  and 
could  be  no  sal^upon  the  judgment  in  this 
action,  the  deficiency  could  not  be  ascertained 
in  the  mode  mentioned  in  the  statute,  and  that 
therefore  a  deficiency  judgment  is  unauthorized, 
and  that  the  plaintifif  must  bring  an  action  at  law 
to  obtain  such  a  judgment 

The  purpose  of  the  provisions  contained  in 


the  Revised  Statutes  and  re-enacted  in  the  code 
was  to  change  the  chancery  rule,  as  it  had 
before  been  understood,  and  to  bring  the  prac- 
tice in  foreclosure  actions  within  the  general 
chancery  rule  above  referred  to,  and  even,  as 
we  have  seen,  to  extend  that  rule.  The  defi- 
ciency was  to  be  ascertained  by  a  sale  of  the 
mortgaged  premises,  and  not  by  tiie  estimates  of 
witnessess  or  other  less  satisfactory  evidence. 
We  are  asked  to  hold  that  enough  of  the  old 
chancery  rule  is  left  to  prevent  a  deficiency 
judgment  unless  the  deficiency  be  ascertained 
by  a  sale  in  the  action  in  which  the  judgment  is 
asked.  We  think  we  are  justified  in  holding 
that  that  rule  has  been  entirely  swept  away, 
and  that  the  general  rule  in  equity  practice 
above  referred  to,  except  as  it  is  modified  by 
the  provisions  of  the  code,  governs  fore- 
closure as  other  equitable  actions.  Where 
there  is  a  sale  under  the  foreclosure  judg- 
ment, and  after  the  application  of  the  pro- 
ceeds there  is  a  balance  unpaid  upon  the 
mortgage,  the  deficiency  is  thus  ascertained. 
But  the  foil  purpose  of  the  statute  has  been  ac- 
complished if  the  deficiency  be  ascertained,  as 
in  this  case,  by  a  sale  in  an  action  to  foreclose  a 
prior  mortgage  to  which  the  defendant  was  a 
party. 

The  surplus  arising  from  a  sale  under  the 
prior  mortgage  is,  as  to  this  plaintiff  for  the 
purpose  of  the  lien  of  his  mortgage  to  be 
treated  as  real  estate.  Moses  v.  Murgatroyd,  1 
John,  Ch.  119  ;  Dunning  v.  The  Ocean  National 
Bank,  61  N.  Y.,  497.  The  surplus  money  took 
the  place  of  the  real  estate,  and  the  plaintiff's 
lien  was  transferred  to  that.  He  could  not  sell 
it  under  his  judgment,  but  he  had  the  right  to 
have  it  applied  upon  his  judgment,  and  such 
application  took  the  place  of  and  was  in  lieu  of 
a  sale  of  the  real  estate.  The  deficiency  was 
thus  ascertained,  and  we  cannot  hold  that  a 
court  of  equity  could  not,  in  such  a  case,  give  a 
personal  judgment  for  the  deficiency  without 
going  against  the  prevailing  practice  under  the 
general  rule  above  referred  to,  without  uneces- 
sarily  shortening  the  arm  of  equity  and  sacrific- 
ing substance  for  mere  form.  The  plaintiff 
properly  obtained  his  equitable  judgment,  and 
as  a  part  of  the  relief  to  which  he  is  entitled, 
to  do  complete  justice  between  the  parties,  he 
should  have  the  deficiency  judgment  which  he 
asks. 

The  order  of  the  General  Term  should  be 
reversed  and  that  of  the  special  term  affirmed^ 
with  costs  in  this  court  and  the  supreme  court 

All  concur. 
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Supreme  Court  of  the  Distriet  of  Columbia. 

In  Gbnbbal  Term. 

THE  UNITED  STATES,  EX  REL. 
ELIZABETH  TRASK, 

V. 

JOHN  WANNAMAKER,  Post- 
master General. 

1.  SecUoii  8  of  the  Act  of  Congress  of  June  12, 1866  (14  Stat., 

p.  00)  merely  defines  the  occasion  which  shall  make  im- 
perative a  readjustment  of  the  salary  to  be  paid  to  a 
postmaster  of  the  third,  fourth  or  fifth  class  after  that 
date. 

2.  Prom  that  time  the  occasion  for  readjustment  waa  to  be 

the  ascertained  fact  that  the  salary  for  the  biennial  term 
just  ended  had  been  10  per  cent,  less  than  compensation 
by  commissions  would  have  been. 
8.  In  the  absence  of  clear  indications  to  the  contrary,  every 
statute  is  prospective,  and  this  amendment  shows  as 
little  indication  of  a  contrary  intent  as  did  the  section 
which  it  amended. 

4.  This  act  was  passed  nearly  three  weelcs  before  the  bien- 

nial readjustment  of  June  SO  was  to  be  made.  It  deter- 
mined, therefore  the  occasion,  the  state  of  facts,  which 
should  require  a  readjustment  of  salary  for  the  bien- 
nial term  ftrom  June  80,  1866,  to  June  80,  1868,  and  for 
succeeding  biennial  terms.  The  basis  of  readjustment 
remained  meantime  just  what  it  had  been  before. 

5.  The  Act  of  1866  was  a  strictly  prospective  statute,  and  had 

reference  only  to  the  salaries  to  be  allowed  to  the  in- 
cumbents of  the  several  poBtK>fflces  after  that  time.  It 
did  not  intend  to  operate  on  salaries  which  had  been 
allowed  for  terms  which  had  expired. 

6.  The  Act  of  (Congress  of  March  8, 1888  (22  Stat.,  p.  487),  for 

the  first  time,  provided  for  readjustment  of  salaries  for 
terms  which  had  expired ;  and  in  this  proceeding  the 
cases  of  late  as  well  as  incumbent  postmasters  were  to  be 
included. 

7.  But  the  Act  of  March  8, 1888,  refers  only  to  a  readjust 

ment  of  salaries  under  the  Act  of  1866.  It  was  not  in- 
tended to  operate  upon  a  salary  for  any  biennial  term 
not  included  in  the  operation  of  the  Act  of  1866. 

8.  The  Act  of  1888  did  not  propose  to  alter  the  scope  of  the  Act 

of  1866 ;  it  proposed  only  to  enforce  its  application  to 
salaries  which  had  not  theretofore  been  adjusted.  It 
follows  that  salaries  for  the  term  Arom  June  80, 1864,  to 
June  80. 1866,  could  not  be  readjusted  under  this  statute 
At  Law.    No.  88.047.    Mandamus.    Decided  Oct.  24, 1832. 

Mr.  Harvey  Spalding  for  petitioner. 

Mr.  0.  0.  Ogle  for  Postmaster  GeneraL 

Mr.  Justice  Jambs  delivered  the  opinion  of 
the  Court : 

This  is  a  petition  for  a  writ  of  mandamus. 
The  relator's  petition  states  substantially  the 
following  ease : 

She  became  postmaster  at  Emporia,  Kansas, 
on  October  1,  1864,  and  so  continued  to  and  in- 
cluding June  30, 1870.  Daring  the  whole  of  the 
biennial  term  ending  June  30,  1866,  the  returns 
of  the  office  paid  to  the  United  States  amounted 
to  $1,567.98,  the  commissions  on  which,  under 
the  Act  of  June  22,  1854,  if  allowed,  would 
have  amounted  to  |863.99.    The  salary  allowed 


for  the  seven  quarters  of  this  period,  during 
which  the  relator  was  postmaster,  was  |580. 

During  the  biennial  term  ending  June  30, 1868, 
the  returns  of  the  office  amounted  to  $23230.73, 
besides  $73  box  rents,  commissions  upon  which, 
under  the  said  Act  of  1854,  if  allowed,  would 
amount  to  $1,270.37,  while  relator  was  paid  a 
salary,  for  the  same  period,  of  $800. 

For  the  biennial  term  ending  June  30,  1870, 
the  returns  of  the  office  amounted  to  $6,312.53, 
besides  $230  box  rents,  upon  which  commis- 
sions under  said  Act  of  1854,  if  allowed,  would 
amount  to  $3,139.33;  while  the  relator  was  paid 
a  salary,  for  the  same  biennial  term,  of  $1,580. 

The  petitioner  thereupon  claims  that  it  be- 
came the  duty  of  the  Postmaster  Qeneral, 
under  section  8  of  the  Act  of  June  12,  1866,  to 
readjust  said  salary  at  the  end  of  each  biennial' 
term,  because  the  same  was  ten  per  cent,  less 
than  it  would  have  been  in  commissions  under 
said  Act  of  1854,  and  to  allow  the  difference 
between  the  salary  paid  and  said  commissions. 

The  relator  further  sets  forth  that,  on  June  9, 
1883,  and  February  17,  1884,  the  Postmasters 
(General  of  those  dates  issued  orders  in  w^ch 
they  construed  the  statutes  relating  to  readjust- 
ment of  salaries;  that  they  caused  to  be  entered 
upon  the  forms  described  in  those  orders,  the 
sum  of  $1,567.98,  as  the  amount  of  the  postal 
receipts  at  the  relator's  postoffice  during  the  bi- 
ennial term  ending  June  30,  1866,  and  the 
salary  of  said  office,  for  the  whole  of  said  term, 
computed  on  the  basis  of  the  Act  of  1854,  as 
$863.99,  and  the  relator's  proportion  thereof,  for 
seven  quarters  of  that  term,  as  $765.99;  that  they 
caused  to  be  entered  on  said  forms  the  49um  of 
$2,230.73,  as  the  amount  of  relator's  postal  re- 
ceipts for  the  biennial  term  ending  June  30, 1868, 
and  the  sum  of  $1,270.37,  as  relator's  salary  for 
the  same  term;  and  the  sum  of  $6,312.53  as  the 
amount  of  relator's  postal  receipts  for  the  bi- 
ennial term  ending  June  30,  1870,  and  the  sum 
of  $3,139.83,  as  the  salary  of  the  relator  for  the 
same  term ;  also  that  the  Postmaster  General 
prepared  and  transmitted  to  the  Oonamittee  on 
Post  Offices  and  Post  Roads  a  statement  of  the 
total  amount  of  the  relator's  readjusted  salary, 
due  and  unpaid,  for  the  whole  time  between 
October  1,  1864,  and  June  30,  1870,  showing  the 
amount  so  due  the  relator  to  be  $2,175.57,  but 
afterwards  withdrew  that  statement,  and  an 
error  therein  was  corrected,  and  an  entry  was 
made  showing  the  correct  amount  due  the  re- 
lator to  be  $2,206.19. 

The  relator  states  that  the  Postmaster  Gen- 
eral has  reftised  to  report  to  the  auditor  for  the 
Post  Office  D^artment,  for  credit  in  the  rela- 
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tor's  acoonnt,  the  amount  found  due  upon  said 
statement,  and  concludes  with  Ithe  following 
prayer : 

"The  relator  therefore  prays  that  a  writ  of 
mandamus  may  issue  from  this  honorable  court 
addressed  to  John  Wannamaker,  Postmaster 
General,  commanding  him  to  report  to  the 
Auditor  of  the  Treasury  for  the  Post  Office 
Department,  that  upon  an  examination  of  the 
relator's  quarterly  returns  as  postmaster  at 
Emporia,  Kansas,  during  her  terms  of  service 
between  October  1,  1864,  and  June  30,  1870,  and 
a  recomputation  of  her  salary  as  required  by 
section  8  of  the  Act  of  June  12,  1886,  and  the 
Act  of  March  3,  1883,  it  is  found  that  the  addi- 
tional salary  |2,206.19  is  due  her,  of  which  she 
is  entitled  to  be  credited  in  her  account." 

To  this  petition  the  respondent  demurred. 
The  case  was  certified  to  this  court,  to  be  heard 
here  in  the  first  instance,  and  a  rule  to  show 
cause  was  issued. 

In  order  to  determine  the  validity  of  the  re- 
lator's claim,  we  must  consider  the  Acts  of  June 
22,  1854,  of  July  1, 1864,  of  June  12,  1866,  and  of 
March  3,  1883. 

The  Act  of  June  22,  1854,  provided  that  post- 
masters should  be  compensated  by  commissions 
on  the  amount  of  postal  receipts  at  their  re- 
spective postoffices,  varying  in  percentage 
according  to  the  extent  of  the  receipts.  The 
Act  of  July  1,  1864,  established  five  classes  of 
postmasters.  To  the  first  class  were  assigned 
those  whose  salaries,  as  determined  by  the  rule 
laid  down  in  another  part  of  the  act,  should  be 
not  less  than  |3,000  nor  more  than  |4,000;  to  the 
second  those  whose  salaries  should  be  not  less 
than  $2,000  nor  more  f3,000;  to  the  third,  those 
whose  salaries  should  be  not  less  than  $1,000  nor 
more  than  $2,000;  to  the  fourth,  those  whose  sal- 
aries should  be  not  less  than  $100  nor  more  than 
$1,000;  and  to  the  fifth,  those  whose  salaries 
should  be  less  than  $100.  The  rule  by  which 
the  salary  of  a  particular  postmaster  should 
be  determined  was  provided  as  follows:  "To 
offices  of  the  first,  second,  and  third  classes 
shall  be  assigned  salaries,  in  even  hun- 
dreds of  dollars,  as  near  as  practicable  in 
amount  the  same  as,  but  not  exceeding 
the  average  compensation  of  the  postmasters 
thereof  for  the  two  years  next  preceding, 
and  the  offices  of  the  fourth  class  shall  be 
aaaigned  severally  aalaries,  in  even  tens  of  doU 
larSy  as  near  as  practicable  in  amount  the  same 
as,  but  not  exceeding,  stich  average  compensation 
for  the  tvx>  years  next  preceding,^ ^  etc. 

The  time  when  the  salary  system  shall  take 
effect  was  provided  by  the  3d  section  of  the 


act  as  follows :  *  ^Salaries  of  the  first,  second,  and 
third  classes  should  be  adjusted  to  take  effect 
on  the  first  day  of  July,  1864,  and  of  the  fourth 
and  fifth  classes  at  the  same  time,  or  at  the 
commencement  of  a  quarter  as  nearly  as  practi- 
cable thereafter." 

The  next  preceding  section  (2)  provided  the 
readjustment  of  salaries  in  the  following  words: 

**The  Postmaster  Gteneral  shall  review  onoe  in 
two  years  and  in  special  cases,  upon  satisfactory 
representation,  as  much  ofbener  as  he  may  deem 
expedient,  and  readjust,  on  th€  basis  of  the 
preceding  section  (namely.  Sec  1)  the  salary 
assigned  by  him  to  any  office;  but  any  change 
made  in  such  salary  shall  not  take  effect  unUl 
the  first  day  of  the  quarter  next  following  such 
order,  and  all  orders  made  assigning  or  chang- 
ing salaries  shall  be  made  in  writing  and  in 
his  journal  and  notified  to  the  Auditor  of  the 
Post  Office  Department." 

The  effect  of  sections  2  and  3  was  that 
the  biennial  terms  should  date  from  July  1,1864. 
By  this  reference  to  '*the  basis  of  the  preceding 
section;"  (namely,  section  2)  it  was  required  that 
the  readjusted  salary  should  be  '*as  near  as 
practicable  in  amount  the  same  as,  but  not  ex- 
ceeding," the  average  compensation,  by  com- 
mission on  postal  receipts,  for  the  two  years 
next  preceding  the  order  of  readjustment  For 
example,  in  case  of  readjustment  of  the  salary 
which  had  been  allowed  for  the  term  ending 
June  30,  1866,  the  postal  receipts  for  that  term 
would  be  the  basis  of  computation,  and  then 
the  salary  so  ascertained  would,  as  provided  by 
section  2,  apply  to  the  term  ending  June  30, 1868. 

We  come  now  to  the  statute  on  which  chiefly 
the  relators  claim  is  founded  by  her,  Sectiqp  8 
of  the  Act  of  June  12,  1866,  enacted  that  the 
second  section  of  the  Act  of  1864  should  be 
amended  by  adding  the  following  words:  "Pro- 
vided, that  when  the  quarterly  returns  of  any 
postmaster  of  the  third,  fourth,  or  fifth  class 
show  that  the  salary  allowed  is  10  per  centum 
less  than  it  would  be  on  a  basis  of  commission 
under  the  Act  of  1854,  fixing  compensation,  the 
Postmaster  (General  shall  review  and  readjust 
under  the  provisions  of  said  section."  This,  of 
course,  meant  the  provisions  of  section  2  of 
the  Act  of  July  1, 1864,  which  referred  to  section 
1  of  the  same  act. 

The  relator  construes  this  amendment  as  in- 
tending that,  whenever  a  deficiency  of  10  per 
cent,  is  found  to  have  occurred  in  an  allowance 
of  salary,  that  deficiency  shall  be  made  up  to 
him  as  farther  compensation  for  the  past  bien- 
nial term  in  which  the  deficiency  was  developed. 
Her  petition  contains  the  following  allegation, 
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or  rather  claim :  "That  it  became  the  daty  of 
the  Postmaster  General,  under  section  8,  Act 
Jnne  12, 1866,  to  readjust  said  salary  at  the  end 
of  each  biennial  term,  because  the  said  salary 
was  10  per  cent,  less  than  it  would  have  been 
under  said  Act  of  1854,  and  to  allow  her  the  diff- 
erence between  the  salary  paid  and  said  com- 
missions." We  understand  the  relator's  con- 
tention to  be,  that  this  process  of  supplying^the 
deficiency  is  to  be  applied  to  the  biennial  terms 
from  June  30,  1864,  to  June  30, 1870. 

We  do  not  so  construe  the  Act  of  1866.  We 
hold  that  it  merely  defines  the  occasion  which 
shall  make  imperative  a  readjustment  of  the 
salary  to  be  paid  after  that  date.  From  that 
time  the  occasion  for  readjustment  was  to  be 
the  ascertained  fact  that  the  salary  for  the  bien- 
nial term  just  ended  had  been  10  per  cent,  less 
than  compensation  by  commissions  would  have 
been.  In  the  absence  of  clear  indications  to 
the  contrary,  every  statute  is  prospective,  and 
this  amendment  shows  as  little  indication  of  a 
contrary  intent  as  did  the  section  which  it 
amended.  It  is  to  be  observed  that  this  act 
was  passed  nearly  three  weeks  before  the  bien- 
nial readjustment  of  June  30  was  to  be  made. 
It  determined,  therefore,  the  occasion,  the  state 
of  facts,  which  should  require  a  readjustment  of 
salary  for  the  biennial  term  from  June  30,  1866, 
to  June  30,  1868,  and  for  succeeding  biennial 
terms.  The  basis  of  readjustment  remained 
meantime  just  what  it  had  been  before.  In 
express  terms  the  Act  of  1866  declared  that  the 
readjustment,  in  these  cases  of  10  per  cent,  of 
difference  between  the  allowed  salary  and  the 
commissions  standard,  should  be  made  under 
the  provisions  of  section  2  of  the  Act  of  July 
1, 1864;  and  one  of  those  provisions  was,  that 
the  readjustment  should  apply  only  to  the 
salary  for  the  term  next  following  the  order  of 
readjustment.  The  only  effect,  therefore,  of 
the  amendment  was  to  determine  the  occasion 
or  state  of  facts  which  should  justify  any  read- 
justment. The  important  point,  however,  is, 
that  the  Act  of  1866,  was  a  strictly  prospective 
statute,  and  had  reference  only  to  the  salaries 
to  be  allowed  to  the  incumbents  of  the  several 
postoffices  after  that  time.  It  did  not  intend  to 
operate  on  salaries  which  had  been  allowed  for 
terms  which  had  expired. 

We  have  next  to  consider  the  effect  of  the 
Act  of  March  3,  1883.  That  statute  was  in  the 
following  words:  "That  the  Postmaster-General 
be,  and  he  is  hereby,  authorized  and  directed  to 
readjust  the  salaries  of  all  postmasters  and  late 
poatmasters  of  the  third,  fourth  and  fifth  classes 
under  the  classification  provided  in  the  Act  of 


July  1, 1864,  whose  salaries  have  not  heretofore 
been  readjusted  under  the  terms  of  section  8  of 
the  Act  of  June  12,  1866,  who  made  sworn  re- 
turns of  receipts  and  business  for  readjustment 
of  salary  to  the  Postmaster-General,  the  First 
Assistant  Postmaster-General,  or  the  Third 
Assistant  Postmaster-General,  or  who  made 
quarterly  returns  in  conformity  to  the  then  ex- 
isting laws  and  regulations,  showing  that  the 
salary  allowed  was  10  per  centum  less  than  it 
would  have  been  upon  the  basis  of  commissions 
under  the  Act  of  1854;  such  readjustment  to  be 
made  in  accordance  with  the  mode  presented  in 
section  8  of  the  Act  of  June  12,  1866,  and  to  date 
from  the  beginning  of  the  quarter  succeeding 
that  in  which  such  sworn  returns  of  receipts 
and  business  returns  were  made." 

In  this  statute  Congress,  for  the  first  time, 
provided  for  readjustment  of  salaries  for  terms 
which  had  expired;  and  in  this  proceeding  the 
cases  of  late  as  well  as  incumbent  postmasters 
were  to  be  included.  But  it  is  to  be  observed 
that  this  act  refers  only  to  a  readjustment  of 
salaries  under  the  Act  of  1866.  We  think  it  is 
dear  that  it  was  no^  intended  to  operate  upon 
a  salary  for  any  biennial  term  not  included  in 
the  operation  of  that  act ;  and  we  have  already 
held  that  the  Act  of  1866  was  only  prospective. 
The  Act  of  1883  did  not  propose  to  alter  the 
scope  of  the  Act  of  1866 ;  it  proposed  only  to  en- 
force its  application  to  salaries  which  had  not 
theretofore  been  readjusted.  It  follows  that 
salaries  for  the  term  from  Jnne  30, 1864,  to  June 
30,  1866,  could  not  be  readjusted  under  this 
statute. 

•The  prayer,  therefore,  for  a  writ  commanding 
the  Postmaster-General,  **upon  an  examination 
of  the  relator's  returns  during  her  terms  of 
servioe  bettoeen  October  1, 1864,  and  June  30, 1870, 
to  report  to  the  Auditor  of  the  Treasury  for  the 
Post  Office  Department  that  it  is  found  that  the 
additional  salary  $2,206.29  is  due  her,  for  which 
she  is  entitled  to  be  credited  in  her  account," 
cannot  t>e  granted. 

Some  other  questions  were  discussed  at  the 
argument,  but  it  is  unnecessary  to  decide  them 
on  this  demurrer. 
The  lorit  ia  denied. 


Res  Indicata — Corporations.— In  an  action 
to  recover  an  assessment  on  the  stock  of  a 
corporation,  a  decision  that  the  cause  of  action 
was  barred  by  limitation  is  no  bar  to  a  subse- 
quent action  between  the  same  parties  to 
cover  a  subsequent  assessment.  Priest  v.  Glenn, 

U.  S.  0.  0.  of  App,  61  Fed.  Rep.,  406. 

•^•»« 
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Supreme  Court  of  the  District  of  Columbia. 


IN  EQUITY.— New  Suits. 

October  17th,  1892. 

14266.  A.  G.  Cook  and  F.  H.  Melick.  partners 
nnder  the  firm  name  of  Oook  &  Melick,  y.  Mar- 
tin N.  Evans.    Defts  sol.,  S.  S.  Henkel. 

14267.  Turner  H.  Dickson  v.  May  M.  Dickson. 
For  divorce.    Com.  sol.,  H.  W.  Qarnett. 

14268.  Simon  Gugenheimer  v.  Jno.  M.  Langs- 
tonetal.  For  conveyance.  Com.  sol.,  0.  F.  Ben- 
iamln ;  Defte  sols.,  F.  H.  Mackey  and  0.  A. 
Elliott 

October  18. 

14269.  Morris  Mnrphy  v.  Thos.  Kirby.  For 
an  accoanting.  Com.  sol.,  W.  Willoughby; 
Defbs.  sols.,  Oook  &  Sutherland. 

14270.  Augusta Brandenriff v.  Elizabeth  Oullen 
et  vir.  For  injunction.  Com.  sols.,  A.  A.  Hoeh- 
ling  and  Shellabarger  &  Wilson. 

14271.  F.  G.  Posey  et  al  v.  Mary  Queen  et  al. 
For  account  and  partition.  Com.  sols.,  H.  J. 
Leach,  F.  H.  Mackey  and  A.  A.  Hoehling. 

October  19. 

14272.  E.  Allen.  Alleged  lunatic.  Upon 
petition  of  Commissioners  D.  0.  De  lunatico 
inquirendo.    Com.  soL,  Geo.  0.  Hazleton. 

14273.  R.  E.  Williams,  alleged  lunatic.  Upon 
petition  of  Commissioners  D.  C.  De  lunatico 
inquirendo.    Com.  sol.,  George  C.  Hazleton. 

14274.  Julia  A.  Fairbank.  Alleged  lunatic. 
Upon  petition  Commissioners  D.  C.  De  lunatico 
inquirendo.    Com.  sol.,  George  C.  Hazleton. 

14276.  Walter  H.  Anderson  v.  Florence  J. 
Anderson.    For  divorce. 

14276.  Jas.  A.  Messer  v.  Arden  Messer.  For 
divorce.    Com.  sol.,  W.  Twombly. 

October  20. 

14277.  Jno.  T.  Donaldson  v.  Virginia  Mason 
et  al.  To  'establish  title.  Com.  sols.,  Ralston 
&  Siddons. 

14278.  The  Gottschalk  Company  of  Baltimore, 
Md.,  v.  Ann  Dunn  et  al.  To  subject  equitable 
interests  in  Lots  9,  10,  11,  12,  Square  350,  and 
other  property,  to  pay  judgment  at  Law  No. 
32728.    Com.  sol.,  S.  T.  Thomas. 

14279.  A.  C.  Clark  v.  Margaret  C.  M.  Thomp- 
son et  al.  For  partition.  Com.  sols.,  W.  B.  Toad 
and  D.  W.  Baker. 

October  22. 

14280.  Jno.  O.  Cole  v.  Chas.  T.  Havenner.  For 
account  and  receiver.    Com.  soL,  Jno.  Ridout. 

14281.  C.  H.  Bond  v.  Guy  R.  and  Jos.  J.  Ken- 
nedy, infants.  For  release.  Com.  sol.,  J.  J. 
Johnson. 

14282.  Emma  H.  Fitch  v.  Sanford  E.  Fitch. 
For  divorce.    Com.  sol.,  C.  A.  Brandenburg. 

14283.  Jno.  Orme  Cole  v.  R.  L.  Coleman  et  al. 
To  sell  real  estate.    Com.  sol.,  Jno.  Ridout. 

14284.  John  H.  Walter,  surviving  trustee,  v. 
Carrie  E.  T.  Knox  et  al.  To  sell  real  estate. 
Com.  sol.,  John  Ridout. 


Ceqal  Noticed. 


PIRSX  IMSERTIOM. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

This  2d  day  of  November,  1892. 


Thomas  H.  6.  Todd 


Equity.    No.  14.258. 


The  Unknown  Hein  of 

Luke  Wheeler,  and 
The  Unknown  Heirs  of 

John  Cowper. 

On  motion  of  J.  J.  Johnson  and  William  B.  Todd,  solici- 
tors for  the  complainant,  it  is  ordered  that  the  defendants, 
the  unknown  heirs  of  Luke  Wheeler  and  the  unknown 
heirs  of  John  Cowper,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-oav  occurring  forty  days 
after  this  day;  otherwise  the  cause  will  be  proceeded  with  as 
in  case  of  default. 

The  object  of  this  suit  is  to  enforce  the  execution  of  a 
conveyance  by  the  said  defendants  to  the  complainant  of 
part  of  subdivision,  lot  No.  81,  in  square  No.  455,  beginning 
for  the  same  at  the  northwest  corner  of  said  lot  81;  thenoe 
south  17  ft.,  83^  inches;  thence  east  48  ft.,  8  inches;  thence 
north  17  ft.,  8>J  inches;  thence  west  48  ft.,  3  inches  to  the 
place  of  beginning. 

A.  C.  BRADLEY,  JusUce. 
A  true  copy.    Test :  J.  R.  Toung,  Clerk. 

By  M.  A.  Clancy,  Asst.  dark. 
44    [Filed  November  2, 1892.    J.  R.  Young,  Clerk.] 


This  is  to  Glye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  ANDERSON 
ARNOT,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  Uie  subscriber,  on  or  before  the  2d  day  of  November 
next ;  they  may  otherwise  by  law  be  excluded  fh>m  all 
beneHt  of  the  said  estate. 

Given  under  my  hand  this  2d  day  of  November.  1892. 
AMERICAN  SECURITY  AND  TRUST  COMPANY. 
44 By  JOHN  RIDOUT,  Trust  OfBoer. 


This  is  to  Give  Notice 

That  the  subscriber,  of  Washington^  D.  C.  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
of  administration  on  the  personal  estate  of  MICHAEL  P. 
CALLAN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there 
of,  to  the  subscriber,  on  or  before  the  9th  day  of  July,  18B8. 
next;  they  may  otnerwise  by  law  be  excluded  fW>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  2d  day  of  November,  1892. 
THOS.  H.  CALLAN. 
44       No.  6086.    Ad.  D.,  18.  472  La.  Ave. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  20th  day  of  October,  1892. 
MargurHe  Kuder ) 

V.  }     No.  14.201.    Equity  Doc.  34. 

Louis  F.  Kuder.  S 

On  motion  of  the  plaintiff,  by  Messrs.  Alex.  H.  Bell  and 
John  Mawdsley,  her  solicitors,  it  is  ordered  that  the  defen- 
dant, LOUIS  F.  KUDER,  cause  his  appearance  to  be 
entered  herein  on  or  before  the  first  rule-day  oocnrrisg 
forty  days  after  this  day :  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  this  suit  is  divorce  fVom  the  bond  of  mar- 
riage with  said  defendant,  and  the  ground  therefor  as 
as  alleged  by  the  bill  herein  filed  is  desertion  for  a  period  of 
over  two  years. 

By  the  Court.  A.  C.  BRADLEY.  Justice,  Ac 

44    A  true  copy.    Test ;        J.  R.  Young;  Clerk,  Ac. 


Tliis  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  Businesa,  letters 
testamentary  on  the  personal  estate  of  WILLIAM  H. 
CLAGETT,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  ftnom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  October,  1892. 
ADELE  CLAGETT, 
44    Howard  C.  Clagett.  Proctor.         No.  1006 16th  St..  nw. 
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No.  14,171.    Equity  Doc.  84. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Catharine  Jordan 

V. 

Caeaarlua  Jordan, 
alias  John  Jordan. 

On  motion  of  the  petitioner,  by  Nessrs.  Nauck  &  Nauck, 
her  solicitors,  it  is  on  this  28th  day  of  October,  A.  D.,  1892, 
ordered  that  the  defendant  canse  his  appearance  to  be 
entered  herein  on  or  before  the  first  mle-day  eccuring  forty 
days  after  this  day:  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

Provided  this  order  be  published  once  a  week  for  three 
successive  weeks  in  The  Washington  Law  Reporter  before 
said  rule-day. 

The  object  of  this  suit  is  to  obtain  an  absolute  divorce 
firom  the  defendant  upon  the  ground  of  desertlbn  and  aban- 
donment. 

A.  C.  BRADLEY,  Justice. 

True  copy.    Test:  J.  R.  Young,  Clerk. 

44  By  M.  A.  Clancy,  Asst.  Clerk. 

[Piled  October  28, 1892.    J.  R.  Young,  Clerk.] 


Cegal  Notkea 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  Business,  IHters 
of  administration  on  the  personal  estate  of  EMMA  M. 
OOBfBS,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  29th  day  of  October 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  29th  day  of  October,  1892. 
_    „  _  JOSE  M.  YZNAQA, 

44    Nathaniel  Wilson,  Proctor.  May  Building,  City. 


Tliis  is  to  Gire  Notice 

That  the  subscriber,  of  Washington,  D.  C,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans*  Court  business,  letters 
testamentary  on  the  personal  estate  of  CHARLES  D. 
COLEMAN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  of  May,  1893, 
11896]  next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  27th  day  of  October,  1892. 
ANNA  M.  COLEMAN,  Executrix. 
*4  No.  1811  R.  I.  Ave. 

This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  bath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
hpldpg  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  JOHN  O'NEAL, 
late  of  the  District  of  Columbia,  deceased. 

Allpersons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  October,  1892 
..    T*     «.  m  ,.,         ^  ^     X  ELLEN  O'NEAL. 

44    Hugh  T.  Taggart,  Proctor.     3800  M  St.,  Geotwn.,  D.  C. 

Tliis  is  to  Gire  Notice 

That  the  subscriber,  of  Washington,  D.  C.  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  business,  letters 
^tTS^^**l^f^y^  **?.  *'^®  personal  estate  of  W.  BROWN 
CURRY,  late  of  Washington,  District  of  Columbia,  deceased. 

Allpersons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  October 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  October.  1892. 
A.  A.  HOEHLING,  Jr., 
**  1416F8t.,nw. 


Tliis  is  to  Mre  Notice 

That  the  subscriber,  of  New  York  City,  N.  Y.,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  CAROLINE 
H.  SHEARMAN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  October 
next;  they  may  otherwise  bylaw  be  excluded  from  all  bene- 
fit  of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  October.  1892. 
WILLIAM  H.  HIGBEE. 
Care  WARD  THORON, 
44   Ward  Thoron,  Proctor.  1506  Pa.  Ave. 

This  is  to  Gire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  JOHN  ADAMS, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  8ubscril>er,  on  or  before  the  7th  day  of  October  next : 
they  may  otherwise  by  law  be  excluded  from  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  7th  day  of  October,  1892. 
HANNAH  ADAMS. 
44    Geo.  F.  Williams.  Proctor.  114  11th  St.,  se. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  81st  day  of  October,   1892. 
Anna  Lynch 

Edward  t!  Mathews,  •    No.  14,114.    Equity.    Doc.  84. 
trustee,  et  al.     J 

On  motion  of  the  plaintlfT,  by  Mr.  James  Hoban,  her 
solicitor,  it  is  ordered  that  the  defendants,  Rachel  B, 
Mathews,  widoWjCharles  S.  Mathews,  Minnie  M.  Maithews, 
his  wife,Oharies  W.  Hayes.SophiaS.ChappeU, William  Chap- 
pell,  her  huband,  Louisa  C.  Polk,  Trusten  Polk,  her  hus- 
band, Eliza  A.  Mathews,  widow,  Charles  A.  Mathews,  Mary 
D.  M.  Mathews,  his  wife.  Andrew  S.  Mathews,  William  B. 
Mathews.  George  W.  Mathews,  Abbie  C.  Mathews,  his  wife, 
Mary  C.  Mathews,  widow,  Laura  Mandevllle,  Henry  O.  Man- 
deville,  her  husband,  canse  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule  day  occurring  forty  days 
after  this  day;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  have  complainant's  title  to  the 
part  of  lot  three  (3),  in  square  numbered  four  hundred  and 
eighty-ei^t  (488),  described  in  the  fourth  paragraph  of  her 
bill  filed  m  this  cause,  adjudged  and  decreed  by  the  court,  to 
be  a  fee  simple  title  and  so  made  of  record,  and  that  the 
said  Edward*  Mathews  and  John  Ridont,  trustees,  defen- 
dants, and  the  other  defendants  hereto,  their  agents  and 
attorneys,  and  all  other  persons  in  their  behsdf,  may  be 
perpetually  enjoined  from  claiming  the  said  property  against 
complainant,  or  in  any  manner  interfering  with  the  said 
complainant,  in  her  frill  eAJoyment  of  her  said  fee-simple 
title  in  the  same. 

This  order  to  be  published  once  a  week  for  three  weeks  in 
The  Evening  Star  and  as  well  in  the  Washington  Law 
Reporter. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  Ac. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

44  By  M.  A.  Clan<^,  Asst.  Clerk. 

[Filed  October  31, 1892.    J.  R.  Young,  aerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Ann'eFalna  ) 

V.  y  No.  14,188.    Equity.    Doc.  84. 

NalleFalna,  I  .         -h     ^ 

On  motion  of  the  petitioner,  by  Messrs.  Nauck  A  Nauck, 
her  solicitors,  it  is  on  this  28th  dav  of  October,  A.  D.  1892, 
ordered  that  the  defendant  cause  his  appearance  to  be  en- 
tered herein  on  or  before  the  first  mle-day  occurring 
forty  davs  after  this  day;  otherwise  the  cause  will  be 
proceeded  with  as  in  case  of  default. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  successive  weeks  in  the  Washington  Law  Reporter 
before  said  rule-day. 

The  object  of  this  suit  is  to  obtain  an  absolute  divorce 
from  the  defendant  upon  the  ground  of  desertion  and 
abandonment. 

A.  C.  BRADLEY,  Justice. 
A  true  copy.    Test:  J.  R.  Young,  Clerk. 

44  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  October  28, 1892.  J.  B.  Young,  Clerk.] 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  fipecial  Term  for  Orphans'  Court  Business, 

November,  4, 1892. 

In  the  case  of  Wilbur  J.  Allen,  executor  of  CATHERINE 
NIEDFELDT,  deceased,  the  executor  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  2d  day  of 
December,  A.  D.  1892,  at  11  o'clock,  a.  m..  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol; when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend  in  {Msrson  or  by  agent  or  attorney  duly  au- 
thorized, with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  executor  will  take  the  benent  of  the 
law  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test :  L.  P.  WRIGHT.  Reg.  of  Wills,  D.  C. 

44    No.  4,693.    James  Coleman,  Proctor. 

8Hco:nd  i]N8HRXio:n. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

October  26th.  1892. 

In  the  case  of  William  H.  Barstow,  administrator  of  JOHN 
BRIEN,  deceased,  the  administrator  afbresaid  has,  with 
the  approval  ot  the  court,  appointed  Friday,  the  25th 
day  of^  November,  A.  D.  1892,  at  11  o'clock  a.  m.  for 
making  payment  and  distribution  under  the  court's 
direction  and  control;  when  and  where  all  creditors 
and  persons  entitled  to  distributive  shares  (or  legacies) 
or  a  residue,  are  hereby  notified  to  attend  in  person 
or  by  agent  or  attorney  duly  authorized,  with  their 
claims  against  the  estate  properly  vouched ;  otherwise  the 
administrator  will  take  the  benefit  of  the  law  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  *'  Washington  Law  Reporter"  previous 
to  the  said  day. 

Test:  L.  P.  WRIGHT. 

Register  of  WiUs  for  the  District  of  Columbia. 
43     No.  4522.    Ad.  D.  17.    John  Rldout,  Proctor. 


This  is  to  Oiye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fK)m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  ot  JOHN  H. 
RUSSELL,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exnibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  October 
next ;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  October,  1892. 
D.  C.  GOODALE.  Admr. 

1335  E  St.,  n.  w. 

McDonald,  Bright  &  Fay,  Proctors. 

~iN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  an  Equity  Court 

the  25th  day  of  October.  A.  D.  1892. 

Zadok  T.  Gait,  Surviving  Trustee,  &c.,  Plaintiff,  v.  George  M. 

Robeson,  Surviving  Administrator  et  al., 

Defendants. 

No.  11,718.    Equity  Docket  29. 

On  motion  of  Mr.  Blair  Lee,  solicitor  for  the  Children's 
Hospital,  the  complainant  in  a  cross-bill  filed  in  the  above 
entitled  cause,  it  is  ordered  that  the  following  named  de- 
fendants to  said  cross-biil,  namely:  George  M.Robeson, 
surviving  administrator  of  the  estate  of  J.  Wylie  Aulick, 
Francis  F.  Conover,  Richard  F.  Conover,  Sophia  S.  Conover, 
Rachel  W.  Baker,  Helen  Louise  Morris,  Henry  J.  Carnes, 
John  Carnes,  Julia  M.  Stout,  Mary  A.  Stout,  Miry  M. 
Leland,  Richmond  O.  Aulick,  certain  unknown  heirs  of 
Henry  J.  Miller,  and  other  unknown  next  of  kin  of  the  late 
Cornelia  A.  Dikeman,  cause  there  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
after  this  day;  otherwise  the  cause  will  be  proceeded  with  as 
in  case  of  default. 

The  object  of  said  cross-bill  w  to  construe  the  last  will  and 
testament  of  the  late  Cornelia  A.  Dikeman,  deceased,  to 
state  the  account  of  Zadok  T.  Gait,  surviving  trustee  of  her 
estate  and  to  obtain  a  decree  in  favor  of  the  complainant  in 
said  cross-bill  for  its  proportionate  share  of  the  residuum  of 
said  estate. 

A.  C.  BRADLEY,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

48  By  M.  A.  Clancy,  Aast.  Clerk. 


£esal  Notices. 


This  is  to  Oire  Notice 

That  the  subscriber,  of  the  New  York  City  hAth  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Oolumbia 
holding  a  special  term  for  Orphans'  Court  buaineaa,  letten 
testamentary  on  the  personal  estate  of  FRANK  POBSTER 
alias  CLEMENT  STROBL,  late  of  the  United  States  Army. 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  th«re> 
of  to  the  subscriber,  on  or  before  the  22d  day  of  October 
next ;  they  may  otherwise  by  law  be  excluded  fix)m  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  22d  day  of  October.  1882. 
WILLIAM  Q.  JUDGE. 
Executor  of  Estate  of  Frank  Forster  alias  Clement  Strobl. 

144  Madison  Ave..  N.  Y.  Ci^. 
48    J.  Guilford  White,  Proctor.  919  F  St.,  n.  w. 

This  is  to  Oire  Notice 

Thatthesubscriber,  of  District  of  Columbia,  has  obtained 
f^om  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  special  term  for  Orphans*  Court  businen.  letters 
of  administration  on  the  personal  estate  of  UNDEN  KENT, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  firom  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  26th  day  of  October  1892. 
JAMES  LOWNDES, 

43    Ward  Thoron,  Proctor.  1506  Pa.  Ave, 

\H  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
October  '24th.  1892. 

In  the  case  of  Alfred  G.  Gross,  administrator  of  the  es- 
late  of  CORDELIA  SKIDMORE.  deceased,  the  administra- 
tor afore-^aid  has,  with  the  approval  or  the  court,  ap- 
pointed Friday,  the  18th  day  of  November,  A.  D.  1882, 
at  2  o'clock  p.  m.,  for  making  payment  and  distribu- 
tion under  the  court's  direction  and  control;  when  and 
where  all  creditors  and  persons  entitled  to  distributive 
shares  or  a  residue,  are  hereby  notified  to  attend 
or  by  agent  or  attorney  duly  authorized,  in  per- 
son with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  administrator  will  take  the  bene- 
fit of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previoos  to 
the  said  day. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
43    No.  4108.    Ad.  D.  16.    E.  A.  Newman,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  an  Equity  Court 

the  20th  day  of  October,  A.  D.  1892, 

Zadok  T.  Gali.  Surviving  Trustee,  &c..  Plaintiff,  v.  George 

M.  Robeson,  Surviving  Administrator,  et  al., 

Defendants. 

No.  11,718.    Equity  Docket  29. 

On  motion  of .  Mr.  Woodbury  Blair,  solicitor  for  the 
Domestic  and  Foreign  Missionaiy  Society  of  the  Protestant 
Episcopal  Church  of  the  United  States,  the  complainant  in 
a  cross-bill  filed  in  the  above  entitled  cause,  it  is  ordered 
that  the  following  named  defendants  to  said  cross-bill, 
namely:  George  M.  Robeson,  surviving  administrator  of 
the  estate  of  J.  Wylie  Aulick,  Francis  F.  Conover,  Richard 
F.  Conover,  Sophia  S.  Conover,  Rachel  W.  Baker,  Helen 
Louise  Morris,  Henry  J.  Games,  John  Carnes,  Julia  H. 
Stout,  Marv  A.  Stout,  Mary  M.  Leland,  Richmond  O.  Aulick. 
certain  unknown  heirs  of  Henry  J.  Miller,  and  other  un- 
known next  of  kin  of  the  late  Cornelia  A.  Dikeman,  cause 
their  appearence  to  be  catered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  day:  otherwise  the 
cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  said  cross  bill  is  to  construe  the  last  will  and 
testament  of  the  late  Cornelia  A.  Dikeman,  deceased,  to 
state  the  account  of  Zadok  T.  Gait,  surviving  trustee  of  her 
estate  and  to  obtain  a  decree  in  favor  of  the  complainant  in 
said  cross-bill  for  its  proportionate  share  of  the  residuum  of 
said  estate. 

A.  C.  BRADLEY,  Juatice. 

A  true  copy.    Test :  J.  R.  Young.  Clerk. 

43  By  M.  A.  Clancy,  Ast.  Clerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  an  Equity  Court 

the  20th  day  of  October,  A.  D.  1892. 

Zadok  T.  Oalt,  Surrivinff  Trustee,  ^.,  Plaintiff,  v.  George  M. 

Robe8on,  SarvivinK  Administrator,  et  al., 

Defendant. 

No.  11,718.    Equity  Docket  29. 

On  motion  of  Mr.  Woodbury  Blair,  solicitor  for  the 
Evangelical  Educational  Society  of  the  Protestant  Episcopal 
Church,  the  complainant  in  a  cross-bill  filed  in  the  above 
entitled  cause,  it  is  ordered  that  the  following  named  de- 
fendants to  said  cross-bill,  namely :  G^eorge  M.  Elobeson, 
surviving  administrator  of  the  estate  of  J.  Wylie  Aulicic, 
Francis  F.  Oonover,  Richard  F.  Conover,  Sophia  8.  Conover, 
Rachel  W.  Baker,  Helen  Louise  Morris,  Henry  J.  Games, 
John  Games,  Julia  M.  Stout,  Mary  A.  Stout,  Mary  M. 
Leland,  Richmond  O.  Aulick,  certain  unknown  heirs  of 
Henry  j.  Miller,  and  other  unknown  next  of  kin  of  the  late 
Cornelia  A.  Dikeman.  cause  their  appearance  to  be  entered 
herein  on  or  before  tne  first  rule-day  occurring  forty  days 
after  this  day:  otherwise  the  cause  will  be  proceeded  with  as 
in  case  of  default. 

The  object  of  said  cross-bill  is  to  construe  the  last  will  and 
testament  of  the  late  Cornelia  A.  Dikeman,  deceased,  to  state 
the  account  of  Zadok  T.  Oalt,  surviving  trustee  of  her  estate 
and  to  obtain  a  decree  in  favor  of  the  complainant  in  said 
cross-bill  for  its  proportionate  share  of  the  residuum  of  said 
estate. 

A.  C.  BRADLEY,  Justice. 

True  copy.    Test :  J.  R.  Young,  Clerk. 

48  By  M.  A.  Clancy,  Asst.  Clerk. 


£egal  Noticea. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Alexander  Morris,  Guardian  > 

V.  {in  Equity,   o.    18,678. 

Morris  S.  Smith  et  al.      > 

Jesse  H.  Wilson  and  John  Ridout,  trustees,  havinff  re- 
ported the  sale  of  lot  60  in  Wm.  Redin,  truftee's  subdivision 
of  part  of  square  182  as  per  plat  recorded  in  liber  W,  P.,  foUo 
70  in  the  surveyor's  office  of  the  District  of  Columbia,  to  Mr. 
George  F.  T.  Cook  for  $2.66  per  square  foot,  aggregating  the 
sum  of  25,247.51. 

It  is,  tnis  13th  day  of  October,  1892,  ordered,  on  motion  of 
complainant's  solicitors,  that  said  sale  be  finally  confirmed 
on  the  18th  day  of  November,  1892,  unless  cause  to  the  con- 
trary be  shown  before  said  day.  Provided  a  copy  of  this  order 
be  inserted  in  the  three  successive  issues  of  the  Washington 
Law  Reporter  published  next  after  the  date  of  this  order. 
A.  C.  BRADLEY,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

42  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  October  18th,  1892.    J.  R.  Young,  Clerk.] 


This  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of 
HARRIET  W.  8HACKLETT.  late  of  the  District  of  Col- 
umbia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  October 
next:  they  ma^  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Qiven  under  my  hand  this  18th  day  of  October,  1892. 
RALEIGH  SHERMAN, 
43    P.  E.  Dye,  Proctor.  614  11th  St.,  n.  w. 

Tliis  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained f^om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
of  administration,  d.  b.  n.  on  the  personal  estate  of 
WARNER  SMITH,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  I5lh  day  of  October 
next; they  may  otherwise  by  law  be  excluded  fVom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  15th  day  of  October,  1892. 

WILLIAM  H.  LEE, 
48    W.  K.  Duhamel.  Proctor.  No.  18  C  St.,  n.  w. 

XHiRD  i:nshrxiok. 


IN  THE  SUPREME  COURT  OF  THE  DiSTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans' Court  Business. 

October,  16th,  1892. 

In  the  case  of  Henry  A.  Griswold  and  Charles  Hayes,  ex- 
ecutors of  ARTHUR  CHRISTIE,  deceased,  the  executors 
aforesaid  have,  with  the  approval  of  the  court,  appointed 
Friday,  the  18th  day  of  November,  A.  D.  1892,  at  U  o'clock 
p.  m.  for  making  payment  and  distribution  under  the 
court's  direction  and  control :  when  aud  where  all  creditors 
and  persons  entitled  to  distributive  shaies  (or  legacies)  or  a 
residue,  are  hereby  notified  to  attend  in  person  or  by  agent 
or  attorney  duly  authorized,  with  their  claims  againnt  the 
estate  properly  vouched;  othervrise  the  executors  will 
take  the  benefit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  pre- 
vious to  the  said  day. 

Test:  L.  P.  WRIGHT. 

Register  of  Wills  for  the  District  of  Columbia. 
43    No.  4688.    Edwards  &  Barnard,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  12th  day  of  October,  1892. 


Elizabeth  Cullinan     ^ 
etal.r 


Edward  T.  Mathews 


No.  14,075.    Equity. 


On  motion  of  the  complainant  by  Messrs.  Edwards  A 
Barnard,  her  solicitors,  it  is  ordered  that  the  defendants, 
Rachel  B.  Mathe%vs,  Charles  S.  Mathews,  Minnie  M. 
Mathews,  Charles  W.  Hayes,  Sophia  8.  Ohappell,  William 
Chappell,  Louisa  C.  Polk,  Trusten  Polk,  Eliza  A-  Mathews, 
Charles  A.  Mathews,  Mary  D.  W.  Mathews,  Andrew  8. 
Mathews,  William  B.  Mathews,  George  W.  Mathews,  Abble 
C.  Mathews,  Mary  C.  Mathews,  Laura  Mandeville  and 
Henry  0.  Mandeville,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-aay  occurring  forty  days 
after  this  day;  otherwise  the  cause  will  be  proceeded  with  aa 
in  case  of  default. 

The  object  of  this  suit  is  to  establish  the  complainant's 
title  of  record  to  the  north  80  feet  front  on  6th  street,  by  the 
depth  of  42  feet,  of  lot  numbered  three  (3)  in  square  num- 
bered four  hundred  and  eighty-eight  (488),  in  Washington 
City,  D.  C,  and  to  enjoin  defendants  f^om  claiming  any 
title  to  the  same  adversely  to  complainant. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  Ac. 

Troe  copy.    Test :  J.  R.  Young,  Clerk,  &c. 

42  By  M.  A.  Clancy.  Asst.  Clerk. 

[Piled  October  12th,  1892.    J.  R.  Young,  Clerk.] 


Tills  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  Business,  letters 
of  administration  on  the  personal  estate  of  GEORGE  P. 
TENNEY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  12th  dav  of  October,  1892. 
JAMES  G.  JESTER, 


42   J.  Walter  Cooksey,  Proctor. 


639  F  St.  n.  w. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

This  14th  of  October,  1892. 

In  re  estate  of  ELIZA  ANN  SMITH,  late  of  the  District  of 
Columbia.    No.  6231.    Administration  Doc.  18. 

Application  having  been  made  fbr  the  probate  of  a  papt  r- 
writing  propounded  as  the  last  will  and  testament,  and  for 
letters  testamentary  on  the  estate  of  said  Eliza  Ann  Smith, 
deceased,  by  Edwin  A.  Goodwin,  of  said  District. 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
Court  on  the  llth  (Jay  of  November,  1892,  at  1  o'clock  p.  m.,  to 
show  cause  if  any  exist  against  the  granting  of  sucn  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court  A.  C.  BRADLEY,  Justice. 

Atraecopy.    Teste:    L.  P.  Wright,  Reg.  of  Wills,  D.  C. 
42   Samuel  Maddox,  Proctor  for  applicant. 
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This  is  to  Oiye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained flrom  the  Supreme  C3ourt  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphan's  Court  business,  letters 
of  administration  on  the  personal  estate  of  JAMES  T. 
CLOTWORTHY,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims,  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  17th  day  of  October 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  17th  day  of  October,  1892. 
JAMES  CLOTWORTHY, 
42    E.  H.  Thomas,  Proctor. 1148  7th  8t.  n.  w. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 
the  13th  day  of  October,  1892. 
Thomas  Hardy.  J.  Francis  Hardy.  Mary  D.  Hardy,  Augustus  W. 
Smith  and  Elizabeth  H.  Smith,  his  wife,  vs.  Cephas 
Hardy  and  Amanda  Hardy,  his  wife. 
No.  14,158.    Equity  Docket  34. 
On  motion  of  the  plaintiffs,  by  Mr.  R.  B.  B.  Cbew  their  so- 
licitor, it  is  ordered  that  the  defendants,  Cephas  Hardy  and 
Amanda  Hardy,  his  wife,  non-residenls,  and  returned  not 
found,  be  notified  by  publication  to  cause  their  appearance 
to  be  entered  herein  on  or  before  the  first  rule-aay  occur- 
ring forty  days  after  this  day ;  otherwise  the  cause  will  be 
proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  procure  a  decree  for  the  sale 
of  certain  real  estate  of  which  John  Hardy.  late  of  Mont^ 

gomery  County,  Maryland,   died,   seized    and   possessed, 
escribed  in  the  said  bill  as  situated  in   the  District  of 
Columbia,  north  of  square  No.  855. 
By  the  Court.  A.  C.  BRADLEY,  Justice,  Ac. 

True  copy.    Test ;  J.  R.  Young,  Clerk,  Ac. 

42  By  M.  A.  Clancy,  Asst.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Elizabeth  C.  Robey  et  al. ) 

V.  }  No.  IS, 

Owen  Robey  et  al.      i 

Marion  Dorian  and  John  H.  Adriaans.  the  trustees  in  the 
above  entitled  cause,  having  reported  to  the  court  that  tliey 
have  sold  the  real  estate  in  these  proceedings  mentioned, 
being  lots  84  and  85  of  Bates  and  CaUaghan's  subdivision  of 
lots  26,  26,  section  3,  Barry  Farm,  to  Randall  Johnson  for 
four  hundred  and  fifty-five  (456)  dollars  and  twenty-five  (25) 
cents. 

It  is.  by  the  court,  this  17th  day  of  October,  1892.  ordered 
that  said  sale  be  ratified  and  confirmed,  unless  cause  to  the 
contrary  be  shown  on  or  before  thirty  days  fVom  the  date 
hereof. 

Provided  a  copy  of  this  be  published  in  the  Washington 
Law  Reporter  for  the  successive  weeks  prior  to  the  expira- 
tion of  said  thirty  days. 

A.  C.  BRADLEY.  Justice. 

A  true  Copy.    Test ;  J.  R.  Young,  Clerk. 

42  By  M.  A.  Clancy,  Aast.CIerk. 

[Filed  October  17th,  1892.    J.  R.  Young,  Clerk.] 


J,868.    Equity  Docket  33. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  12th  day  of  October,  1892. 
Barbara  T.  Jucnemann  ) 

V.  ^  No.  14,108.    Equity. 

Edward  T.  Mathews  etal.  I 

On  motion  of  the  complainant,  by  Messrs.  Edwards  & 
Barnard,  her  solicitors,  it  is  ordered  that  the  defendants, 
Rachel  B.  Mathews,  Charles  S.  Mathews,  Minnie  M. 
Mathews,  Charles  W.  Hayes.  Sophia  8.  Chappell,  William 
Chappell,  Louisa  C.  Polk,  Trusten  Polk,  Eliza  A.  Mathews. 
Charles  A.  Mathews,  Mary  D.  W.  Mathews,  Andrew  8. 
Mathews,  William  B.  Mathews,  George  W.  Mathews,  Abbie 

C.  Mathews,  Mary  C.  Mathews,  Laura  Mandeville  and 
Henry  C.  Mandeville,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule  day  occurring  forty  days 
after  this  day;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  establish  the  complainant's 
title  of  record  to  part  of  lot  three  (3)  in  square  numbered  four 
hundred  and  eighty-eight  (488)  in  the  City  of  Washington, 

D.  C,  contained  within  the  following  metes  and  bounds: 
beginning  for  the  same  at  a  point  on  north  E  street,  24  feet 
4  inches  east  of  the  southwest  corner  of  said  lot,  and  run- 
ning thence  north  45  feel;  thence  east  18  feet;  thence  south 
45  feet,  and  thence  west  18  feet  to  the  place  of  beginning; 
and  to  enjoin  defendants  f^om  claiming  any  title  to  the 
same  adverse  to  complainant. 

By  the  Court:  A.  C.  BRADLEY,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

42  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  October  12, 1892.    J.  R.  Young,  Clerk.l 


Cegal  Noticea 


This  is  to  Oire  Notice 

That  the  subscriber  of  New  York  City,  hath  ob* 
tamed  trom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business.  letten 
ancillary  on  the  personal  estate  of  WILLIAM  J.  PI/>E- 
ENCE,  late  of  New  York  City,  New  York,  deceased. 

All  persons  having  claims  against  the  said  deceased  ue 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  at  the  office  of  Camsi  A  Miller,  488 
La.  Ave.  on  or  before  the  15th  day  of  October  next: 
they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  15th  day  of  October.  1802. 

ANNIE  T.  FLORENCE, 
42    Care  of  Carusi  &  Miller.  Attorneys,  486  La.  Ave. 


This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colombia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of  JOHN 
LYNCH,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  eznlbit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16th  day  of  October 
next ;  they  may  otherwise  bylaw  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  October,  1802. 
PRANK  T.  BROWNING, 
42 Atty.  at  Law. 

~|NiThe1uPREME  court  of  the  district  of  COLUMBIA. 
The  12th  day  of  October,  1892. 
George  J.  Seufferle       ) 

V.  J- No.  14.085.    Equity. 

Edward  T.  IHathews  et  al.J 

On  motion  of  the  complainant,  bv  Messrs.  Edwards  A 
Barnard,  his  solicitors,  it  is  ordered  that  the  defendants, 
Rachel  B.  Mathews,  Charles  S.  Mathews,  Minnie  H. 
Mathews,  Charles  W.  Hayes,  Sophia  8.  Chappell,  William 
Chappell,  Louisa  C.  Polk,  Trusten  Polk,  Eliza  A.  Mathews, 
Charles  A.  Mathews,  Mary  D.  W.  Mathews,  Andrew  8. 
Mathews,  William  B.  Mathews,  George  W.  Mathews,  Abbie 
C.  Mathews,  Maiy  C.  Mathews,  Laura  Mandeville  and 
Henry  C.  Mandeville,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
after  this  day;  otherwise  the  cause  will  be  proceeded  with  as 
in  case  of  default. 

The  object  of  this  suit  is  to  establish  the  complainant's 
title  of  record  to  the  east  20  feet  front  on  E  street,  and  ran- 
ning  back  the  same  width,  75  feet  to  the  rear  line  of  said  lot. 
of  lot  numbered  three  (3)  in  square  numbered  four  hnndred 
and  eighty-eight  (488),  in  Washington  City,  D.  C.  and  to 
enjoin  defendants  from  claiming  any  title  to  the  same 
adversely  to  complainant. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  Ac. 

True  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

42  By  M.  A.  Clancy,  Asst.  COerk. 

[Piled  October  12th.  1892.    J.  R.  Young,  Clerk.] 

This  is  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  ColwnUa, 
holding  a  special  term  for  Orphans*  Court  business,  letters 
testamentary  on  the  personal  estate  of  CHARLES  E.  BLUNT, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  14th  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  frt>m  all 
benefit  ot  the  said  estate. 

Given  under  my  hand  this  14th  day  of  October,  1892, 
EVELINA  BLUNT, 

1720  Mass.  Ave. 
42    Joseph  K.  McCammon,  James  H.  Hayden,  Proctors. 

This  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  from  the  Supreme  Court  of  the  District  of  Colom- 
bia, holding  a  special  term  for  Orphans'  Court  businesB, 
letters  testamentary  on  the  personal  estate  of  JOSEPH 
A.  SMITH,    late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  October 
next:  they  may  otherwise  by  law  be  excluded  trom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  October,  1892. 
GEO.  H.  B.  WHITE, 
Cr.  E.  L.  WHITE, 
42    E.  L.  White,  Proctor.  Pacific  Bnilding. 
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NOVEMBER  10, 1892 


Supreme  Court  of  the  District  of  Columbia. 

In  General  Term. 

LINDA   HOLLADAY.  BEN   CAMPBELL 
HOLLADAY,  Infants,  etc. 

V. 

TOWERS,  MIDDLETON  ET  AL. 

It  is  perfectly  competent  for  a  party,  so  far  as  creditors  are 
concerned,  to  give  money  to  his  wife,  unless  the  transfer 
is  made  in  porsnance  of  some  scheme  to  prevent  credi- 
tors firom  collecting  their  l^^al  demands,  or  unless  he  is 
shown  to  have  been  actually  insolvent  at  the  time  of  the 
gift. 

In  Equity.    No.  10,491.    Decided  June  8.  1892. 

Messrs.  Ellis,  Johns  &  MoKnight  for  com- 
plainants. 

Mr.  Nathaniel  Wilson  for  defendants. 

The  Chief  Justice  delivered  the  opinion  of 
the  Court : 

The  original  plaintiffs  below,  Esther  HoUaday 
and  her  husband,  Ben  HoUaday,  having  died 
during  the  pendency  of  the  suit,  it  was  re- 
vived in  the  names  of  Lmda  HoUaday  and  Ben 
Campbell  HoUaday,  the  infant  children  and 
sole  devisees  and  legatees  of  all  the  real  and 
personal  estate  of  Mrs.  Esther  HoUaday,  and 
they  were  made  complainants  in  the  biU  as 
such.  Ruftis  Ingalls,  the  executor  of  Mrs. 
HoUaday,  and  Joseph  HoUaday,  executor  of 
Ben  HoUaday,  were  also  made  parties  plaintiff. 

The  bill  aUeges  that  on  July  5,  1879,  Esther 
HoUaday  the  mother  of  the  infant  complain- 
ants, was  seized  in  fee,  as  her  separate  property, 
of  a  certain  lot  in  the  city  of  Washington,  and 
that  on  that  day  she  made  her  promisorry  note, 
bearing  interest  at  7  per  cent.,  payable  semi- 
annually, three  years  after  date,  and  at  the 
same  time  also  a  deed  of  trust,  her  husband, 
Ben  HoUaday,  executing  it  with  her,  to  secure 
the  note.    This  deed  of  trust  was  in  the  usual 


form  and  recited  that  Esther  HoUaday  owed  H. 
C.  Towers  $5,000,  and  to  secure  the  payment  of 
that  sum,  she  conveyed  the  title  to  the  property 
to  Samuel  E.  Middleton  and  D.  W.  Middleton, 
as  trustees.  Esther  HoUaday  never  owed 
Towers,  who  was  a  clerk  in  Middleton  & 
Company's  bank,  the  beneficiary  in  the 
deed,  anything.  Her  husband,  Ben  Hol- 
laday,  was  a  customer  of  Middleton  &  Co., 
bankers,  the  trustees,  named  in  the  deed  com- 
posing that  firm,  and  the  note  and  deed  were 
made  by  her  to  secure  Middleton  &  Comx>any 
the  repayment  of  any  advance  made  to  said 
plaintiff's  husband,  Ben  HoUaday,  by  said 
Middleton  &  Company,  bankers,  in  their  line  of 
business  with  him  as  a  customer,  as  by  over- 
checking  and  overdrawing  his  account  with 
them  as  bankers,  for  a  definite  period,  and  de- 
livered to  that  firm,  and  that  in  so  doing  she 
merely  bound  herself  and  her  said  property  as 
surety  for  such  advance  for  a  definite  period, 
and  is  entitled  to  aU  the  rights  and  privUeges  of 
a  surety. 

By  the  eighth  paragraph  of  the  bUl  it  is  said 
that  when  the  note  fell  due  July  8, 1882,.  no 
attempt  was  ever  made  by  Middleton  &  Com-- 
pany,  or  any  one  else,  to  enforce  the  coUection 
thereof,  in  any  way,  and  that  if  the  note  "is 
in  existence,  the  note  and  the  indebtedness 
secured  thereby  is  barred  and  extinguished  by 
the  Statute  of  Limitations  and  the  lapse  of 
time."  ' 

The  bill  further  states  that  on  the  31st  day  of 
May,  1884,  Middleton  &  Company  failed  and 
assigned  aU  their  assets  to  Qeorge  F.  Oreen, 
and  in  July,  1884,  this  court  appointed  Frank 
Morey,  receiver,  who  qualified  at  once.  Be- 
tween July  8, 1882,  when  the  note  matured,  and 
May  31,  1884,  when  Middleton  &  Company 
failed,  almost  three  years  had  elapsed,  and  any 
indebtedness  of  her  husband,  if  he  owed  the  firm 
anything  at  either  of  the  above  dates,  was 
barred  by  lapse  of  time  and  the  Statute  of 
Limitations,  and  that  owing  to  the  laches  and 
neglect  of  the  owners  of  any  such  claim,  if  any 
such  existed  against  Ben  HoUaday,  they  have 
lost  their  remedy. 

The  eleventh  paragraph  claims  that  in  conse- 
quence of  such  neglect,  laches  -and  delay  by 
which  all  remedy  against  Ben  HoUaday  has 
been  lost,  she,  Esther  HoUaday,  having  been 
merely  such  surety  for  her  husband,  is  released 
ftom  any  indebtedness  arising  out  of  her  exe- 
cuting the  deed,  and  that  she  owes  nothing 
thereon  to  said  firm,  their  assignee  or  to  said 
receiver. 

In  paragraph  12  she  says  that  ^'she  is  entitled 
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to  have  said  note,  on  which  there  is  nothing 
now  dae,  delivered  up  to  her,  if  the  same  be 
now  in  existence,  by  said  Middleton  &  Com- 
pany." 

She  specially  prays  that  she  be  released  ft:om 
all  obligation  on  the  note  and  deed  and  that 
the  court  will  decree  a  release  of  the  deed,  and 
a  reconveyance  to  her  by  the  proper  party. 
There  is  also  a  prayer  for  general  relief. 

The  defendant  Towers  answers  and  admits 
thai  Esther  Holladay  was  on  July  5, 1879,  seized 
in  fee,  as  her  separate  estate,  of  the  lot,  and 
made  the  note  and  deed  on  that  day ;  that  at 
that  date  he  was  a  clerk  in  Middleton  &  Com- 
pany's bank ;  that  Mrs.  Holladay  never  owed 
him  anything ;  that  the  note  and  deed  were 
executed  and  delivered  as  stated  in  the  bill,  and 
for  the  purpose  alleged  ;  he  does  not  know 
whether  any  attempts  were 'ever  made  to  en- 
force their  collection  ;  he  does  not  know  what 
has  become  of  the  note,  nor  if  it  is  in  existence ; 
that  upon  the  execution  of  the  note,  he,  Towers, 
indorsed  it,  and  that  he  never  has  seen  it  since, 
nor  ever  heard  of  it  until  the  bringing  of  this 
suit.  Towers  admits  the  failure  and  assign- 
ment of  Middleton  &  Company,  and  disclaims 
all  right,  title  and  interest  in  and  to  the  note, 
and  to  the  lot. 

The  defendant  Daniel  W.  Middleton,  in  his 
answer  under  oath,  admits  the  averments  in  the 
bill,  as  to  the  fact  of  Mrs.  Holladay  being  seized 
in  fee  of  the  property,  but  charges  that  her  hus- 
band, Ben  Holladay,  paid  for  it  out  of  his 
money,  and  denies  that  she  paid  for  it  out  of 
her  own  separate  property ;  he  admits  that  Mrs. 
Holladay  did  not  owe  Towers  anything,  and 
that  her  husband,  Ben  Holladay,  was  a  customer 
of  the  bank.  He  swears  positively  that  he  'Is 
not  informed  and  does  not  know  of  the  purpose 
of  the  said  Esther  in  executing  said  note  and 
deed."  On  information  and  belief  he  denies 
"that  said  note  and  deed  of  trust  were  delivered 
to  the  said  Middleton  &  Company  by  the  said 
Esther."  On  information  and  belief,  he  denies 
that  in  making  the  note  and  deed,  Mrs.  Holla- 
day merely  bound  herself  as  surety  for  a 
definite  period  for  advances  and  loans  to  her 
husband  by  his  firm.  He  admits  that  the  note 
fell  due  July  8,  1882,  and  that  nobody  has  ever 
made  any  attempt  to  collect  it  or  to  enforce  the 
deed,  and  denies  that  the  note  and  the  in- 
debtedness secured  by  it  is  barred  by  the  Stat- 
ute of  Limitations  or  lapse  of  time.  He  admits 
the  averments  of  the  bill  as  to  failure,  and  so 
forth,  of  his  firm,  and  that  almost  three  years 
have  elapsed  since  the  maturity  of  the  note  and 
failure  of  the  firm,  and  that  Ben  Holladay's  debt 


was  an  open  account  He  neither  admits  or 
denies  the  averments  as  to  the  laches  charged 
in  the  bill.  He  denies  that  the  debt  of  Ben 
Holladay  to  the  firm,  in  consequense  of  the 
laches  charged  in  the  bill,  has  been  released  or 
extinguished,  or  that  Mrs.  Holladay  is  released 
from  liability  on  the  note  or  deed  of  trust. 
He  says,  that  it  appears  from  the  books  of 
Middleton  &  Company,  that  on  July  5,  1879, 
Ben  Holladay  owed  that  firm,  for  overdrafts, 
f847.76;  that  on  July  30,  1879,  Holladay  deUv- 
ered  the  note  and  deed  to  his  firm,  at  which 
date  he  owed  them  |2, 066.58,  as  shown  by  their 
books,  on  open  account  for  overdrafts.  He 
avers  that  the  note  and  deed  were  made  payable 
to  Towers,  and  were  delivered  to  his  firm  by 
Ben  Holladay  **  and  was  transferred,  indorsed 
and  delivered  to  his  firm  to  hold  and  to  enable 
them  to  obtain  payment  of  said  indebtedness 
of  said  Ben  Holladay  and  of  such  indebtedness 
as  he,  the  said  jBen  Holladay,  might  afterwards 
incur  to  "  his  firm ;  that  ftx)m  July  30th,  1879, 
Ben  Holladay's  debt  to  the  firm  never  dimin- 
ished, but  gradually  increased,  and  at  their 
failure  there  was  |22, 150.10  due  the  firm  "as 
appears  from  the  books  of  said  firm."  He 
avers  that  his  firm  held  possession  of  the  note 
and  deed,  and  the  latter  at  Ben  Holladay's 
special  request  was  not  reported,  but  that  said 
Esther  and  Ben  Holladay  having  executed  a 
deed  of  trust  of  the  lot  to  Frank  T.  Rawlings  and 
Charles  B.  Maury,  to  secure  a  loan  of  $5,000 
made  by  the  Arlington  Fire  Insurance  Com- 
pany, which  said  last  mentioned  deed  was 
recorded  on  the  2d  day  of  May,  1880,  their  firm 
put  the  deed  to  them  on  record  May  3d,  1880, 
and  that  by  the  said  act  of  Ben  and  Esther  Hol- 
laday, their  firm  became  second  and  postponed 
to  the  deed  to  the  Arlington  Insurance  Com- 
pany. He  avers  that  the  note  to  the  insurance 
company  not  having  been  paid  at  maturity,  the 
trustees,  Rawlings  and  Maury,  sold  the  lot  and 
that  there  now  remains  in  Rawlings  and 
Maury's  hands  as  trustees  (3,641.48,  which  he 
claims  is  justly  applicable  to  the  payment  of 
the  note  to  H.  C.  Towers,  dated  July  5,  1879. 
He  avers  that  his  firm  held  the  latter  note  till 
their  failure,  and  then  delivered  it  to  Qeorge 
F.  Green,  and  before  their  failure  frequent  de- 
mands had  been  made  on  Ben  Holladay  to  pay 
the  firm  his  indebtedness  mentioned. 

The  separate  answer  of  Samuel  E.  Middleton 
is  identical  with  that  of  Daniel  W.  Middleton. 

Green's  answer  is  also  the  same  as  that  of 
the  Middletons  up  to  the  13th  paragraph,  and 
then  he  states  that  it  appears  from  the  books  of 
Middleton  &  Company  that  on  the  date  of  Mrs. 
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Holladay's  note,  July  6,  1879,  Ben  HoUaday 
owed  the  firm  |1,147.57;  that  the  note  and  deed 
were  delivered  to  Middleton  &  Company  by 
Ben  Holladay,  July  30,  1879,  at  which  date  he 
owed  the  firm  $2,691.40;  that  said  note  and 
deed  of  trust 'were  made  payable  to  Towers 
and  was  indorsed  by  him  before  the  same  was 
delivered  to  Middleton  &  Company,  by  Ben 
Holladay,  and  was  transferred,  indorsed  and  de- 
livered to  the  firm  to  enable  them  to  obtain 
payment  of  said  indebtedness  of  said  Ben  Hol- 
laday, and  of  such  indebtedness  as  he  might 
afterwards  incur;  and  he  swears  when  the  firm 
failed  Ben  Holladay  owed  it  $20,679.46. 

He  filed  with  his  answer  a  copy  of  the  account 
of  the  trustees,  Rawlings  and  Maury,  showing 
they  had  on  the  sale  of  the  lot  and  payment  of 
the  note  to  the  company  a  balance  of  $3,641.48. 
He  swears  that  he  has  had  the  note  in  his  poses- 
sion  ever  since  his  appointment  as  receiver. 
He  says  that  on  July  5th,  1879,  the  date  of  the 
note,  Ben  Holladay  was  insolvent,  and  has  ever 
since  been  so,  and  has  no  property  subject  to 
execution.  # 

The  issue  which  is  thus  presented  by  the 
pleadings  I  have  stated  ftiUy,  because  of  the 
peculiar  manner  in  which  it  seems  to  be  neces- 
sary to-xlispose  of  this  case.  It  is  evident  that 
the  grounds  upon  which  the  complainants  claim 
the  testimony  entitles  them  to  relief  is  some- 
what obscurely  developed  by  the  pleadings.  It 
is  claimed  on  behalf  of  the  complainants  that 
the  testimony  of  Mrs.  Holladay,  which  was 
taken  before  her  decease,  proves  that  the  note 
and  deed  of  trust,  which  it  is  said  in  the  answer 
of  Middleton,  was  executed  by  Holladay  and 
wife  for  the  benefit  of  the  Arlington  Insurance 
Company  for  $6,000,  was  executed  by  her,  as 
she  says,  for  the  purpose  of  raising  money  to 
extinguish  the  indebtedness  evidenced  by  the 
deed  of  trust  which  had  been  executed  by  her 
in  favor  of  the  Middletons,  and  she  swears 
positively  that  the  check  of  the  Arlington  Insu- 
rance Company  for  $6,000  was  given  to  her  as  the 
proceeds  of  the  discount  of  her  note,  which 
check  was  delivered  by  her  to  Middleton  &  Co. 
as  and  for  the  full  payment  of  the  amount  of 
her  note,  which  she  had  previously  executed  to 
Towers  for  the  benefit  of  Middleton  &  Co., 
and  that  thereby,  as  she  testifies,  the  debt  evi- 
denced by  virtue  of  this  deed  of  trust,  and  by 
the  note  that  was  executed  to  Towers,  was  ex- 
tinguished. There  is  no  testimony  to  rebut 
this,  unless  it  be  the  statement  made  by  D.  W. 
Middleton  in  his  testimony.  He  testifies  to  the 
receipt  of  this  check  of  the  Arlington  Insurance 
Company  for  $6,000 ;  admits  that  it  was  received 


on  the  3d  day  of  May,  1880,  by  Middleton  & 
Company ;  admits  that  it  was  held  until  the  30th 
day  of  June  following  before  any  credit  was  en- 
tered upon  the  books  to  anybody,  and  then,  he 
says,  that  in  pursuance  of  a  request  of  Mrs. 
Holladay,  it  was  put  into  the  account  of  Ben 
Holladay,  but  it  was  never  entered  to  the  credit 
of  Mrs.  Holladay. 

In  the  examination  in  chief  of  D.  W.  Middle- 
ton  he  was  asked  the  direct  question,  what  con- 
versation, if  any,  he  ever  had  with  Mrs.  Holla- 
day respecting  the  application  of  this  check  of 
the  Arlington  Insurance  Company,  to  which  he 
answers  "  never  a  word ; "  yet,  in  direct  contra- 
diction to  this  he  says,  as  though  a  matter  of  his 
own  knowledge,  that  the  proceeds  of  this  check 
were  placed  to  the  credit  of  Ben  HoUaday's 
account  at  the  request  of  Mrs.  Holladay.  We 
think  the  testimony  of  Middleton,  contradicted 
as  he  is  by  himself,  as  to  his  having  had  the 
opportunity  of  knowing  that  Mrs.  Holladay 
ever  made  such  a  request,  cannot  be  relied  on 
to  overcome  the  positive  testimony  of  Mrs. 
Holladay.  Besides  he  is  directly  and  unquali- 
fiedly impeached  by  the  testimony  of  two  very 
respectable  citizens  of  Washington,  and  no  one 
appears  to  support  his  character  for  truth  and 
veracity.  Mrs.  Holladay  is  unimpeached,  and 
we  think  her  testimony  is  consistent  with  and 
sustained  by  the  facts  otherwise  shown  as  to  the 
application  of  this  check.  It  is  a  suspicious  cir- 
cumstance that  this  check  should  have  been 
given  and  handed  into  Middleton  &  Company's 
bank  on  the  3d  day  of  May,  1880,  and  that  no 
application  whatever  should  have  been  made 
of  it  until  nearly  sixty  days  thereafter. 

Mrs.  Holladay  states  that  she  never  author- 
ized the  application  of  the  check  to  the  account 
of  her  husband. 

Now,  why,  if  her  purpose  and  object  was  to 
have  this  second  five  thousand  dollars  also 
applied  to  the  benefit  of  her  husband  and  to  ex- 
tend his  credit  at  the  bank,  was  it  not  at  once 
placed  to  the  credit  of  Holladay  ?  Such  is  the 
usual  practice  and  custom  of  banks ;  no  bank 
doing  a  legitimate  business,  would  permit  a  se- 
curity of  that  kind  to  be  in  their  bank  without 
their  books  showing  for  what  purpose  it  was 
there  and  without  placing  it  to  the  credit  of  the 
party  entitled  to  it.  There  is  no  explanation 
made  whatever  by  the  Middletons,  or  by  any 
one,  as  a  reason  for  this  delay,  except  the  sug- 
gestion that  there  was  some  purpose  or  plan 
agreed  upon  between  the  Middletons  and  Ben 
Holladay,  without  the  knowledge  or  authority 
of  Mrs.  Holladay.  This,  if  true,  could  not  bind 
Mrs.  Holladay,  or  any  one  claiming  under  her. 
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It  waasnggested  in  argament  that  these  parties 
being  creditors  of  Holladay,  and  it  being  really 
his  money,  they  could  apply  it  where  it  prop- 
erly belonged;  but  the  testimony  shows  that  in 
1874,  Holladay  gave  to  his  wife  certain  stocks 
and  bonds;  that  she  held  the  same  for  a  con- 
siderable time,  and  finally  disposed  of  them  for 
the  sum  of  $60,000,  and  that  she  subsequently 
applied  a  portion  of  the  |60,000  to  the  purchase 
of  the  premises  upon  which  said  deeds  were 
placed.  The  proof  shows,  by  the  testimony  of 
several  reput{U>le  witnesses,  who  say  that  they 
knew  Holladay  at  and  before  the  year  1874, 
that  he  was  a  man  in  possession  of  a  large 
amount  of  property  and  money,  with  excellent 
credit,  and  was  generally  understood  to  be  a 
rich  man.  The  proof  shows  that  for  years 
after  the  gift  of  these  stocks  and  bonds  to  his 
wife  Holladay  continued  to  do  a  large  business 
and  was  in  the  possession  of  considerable  proi>- 
erty  and  handled  large  sums  of  money. 

It  is  perfectly  competent  for  a  party,  so  far 
as  creditors  are  concerned,  to  give  money  to 
his  wife,  unless  the  transfer  is  made,  and  shown 
to  have  been  made,  in  pursuance  of  some 
scheme  inaugurated  for  the  fraudulent  purpose 
of  preventing  creditors  from  collecting  their 
legal  demands  or  unless  he  be  shown  to  be 
actually  insolvent  at  the  time  of  making  the 
gifL  It  prima  facie  appears,  that  at  the  time 
that  he  gave  these  stocks  to  his  wife,  in  1874,  he 
was  perfectly  solvent  and  there  was  no  equit- 
able right  in  the  Middletons  or  any  of  the 
creditors  of  Holladay  to  claim  any  part  of  the 
ftmd  growing  out  of  the  sale  of  these  stocks, 
either  directly  or  indurectly,  for  the  payment  of 
their  debts. 

The  decree  of  the  court  below,  dimnissing  the 
hill  will  be  reversed,  and  a  decree  entered  th^ai 
the  money  in  the  hands  of  Rawlinga  and  Maury 
a$  trustees  be  paid  to  the  complainants, 

Mckenzie  v.  underwood.  . 

A  rehearing  is  denied  where  the  vitol  pointo  in  the  case  have 

been  carefully  considered  by  the  court  upon  the  original 

hearing. 

In  Ekinity.    No.  10,166.    Decided  October  24, 1892. 

The  Chief  Justice  and  Justices  Haonbb  and  Jambs 

sitting. 

Messrs.  H.  O.  and  R.  Glauohton  for  plaintiff. 

Messrs.  J.  Ambler  Smith  and  Ogle  &  Cole 
for  defendant. 

Mr.  Justice  Jambs  delivered  the  opinion  of 
the  Oonrt: 

There  is  a  motion  for  a  rehearing  in  the  case 
of  McKenzie  v.  Underwood.  In  the  reported 
opinion,  only  one  of  three  or  four  points  in- 
volved in  the  case  was  really  discussed  or  posi- 
tively decided. 


Other  points,  however,  were  involved  in  the 
determination  of  the  case  and  were  con- 
sidered and  decided.  One  of  them  was  that 
the  fund  which  the  petition  proposed  to  reach, 
as  the  property  of  Judge  Underwood  in  the 
hands  of  his  administratrix,  never  formed  a 
part  of  his  estate,  but  consisted  of  an  appropri- 
ation for  the  benefit  of  his  wife  after  his  death. 

It  is  immaterial  whether  we  were  right  or 
wrong  on  the  point  discussed  in  the  opinion. 
In  any  case  that  fund  could  not  be  reached. 

It  is  suggested  in  the  petition  for  rehearing 
that  the  case  was  hastily  decided  by  the  court 
It  was  careftilly  considered. 

The  decree  which  we  reversed  held  the  de- 
fendant, who  was  an  administratrix,  personally 
liable.  Of  course  that  was  incorrect  if  the 
assumption  of  the  decree  that  she  held  the 
property  in  question  as  administratrix  of  the 
estate  of  John  Underwood  was  wrong. 

The  rehearing,  therefore,  is  denied,  and  the 
motion  is  overruled. 


O.  &  F.  BOULTER  v.  BENDIZA  J. 
BEHREND. 

At  Law.    No.  82,284. 

JAMES  ROBERTSON  v.  BENDIZA 

J.  BEHREND. 
At  Law.    No.  32,800. 

SAMUEL  WHITTLE  v.  BENDIZA 

J.  BEHREND. 

At  Law.    No.82.30L 

THOMPSON,  FOUST  &   00.  v.  BENDIZA 

J.  BEHREND. 

1.  Where  the  affidavit  of  the  plaintiff  or  his  a^ent  contains 

only  a  general  statement  that  he  is  Justly  entitled  to  re- 
cover a  certain  sum.  and  there  is  no  distinct  statement 
of  what  the  cause  of  action  is,  nor  of  the  real  facts  upon 
which  that  cause  of  action  is  based;  and  only  an  indefi- 
nite  statement  that  the  defendant  has  removed  some 
property  flrom  the  Jurisdiction  of  the  oonrt  for  the  pui^ 
pose  of  having  it  sold  at  auction— the  affidavit  is  so 
uncertain  as  to  time,  quantity,  and  surronndinsoircum- 
stance^,  as  to  render  it  of  scarcely  any  value. 

2.  Where  the  question  has  been  decided,  and  maintained  for 

more  than  twelve  years  as  the  law  of  the  conrt,  wiUiout 
any  question,  the  court  regards  it  as  a  duty  to  follow 
such  decision. 

At  Law.    Decided  May  81,  1802. 

Messrs.  Ohapin  Brown  and  Mills  Dean  for 

plaintiffs. 
Mr.  Leon  Tobbinbr  for  defendant 
The  Chibp  Justice  delivered  the  opinion  of 

the  Oonrt : 
.  The  declaration  in  each  case  shows  the  action 

to  be  on  the  common  counts.    The  particnlais 
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of  demand  attached  to  each  of  the  declarations 
are  verified  nnder  the  73d  Rnle.  Proceedings 
were  commenced  in  each  of  the  cases  for  the 
issuing  of  a  writ  of  attachment,  affidavits  by 
the  plaintifb  or  their  agents,  with  supporting 
affidavits  in  each  instance  having  been  filed. 
The  defendant  in  each  of  the  cases  filed  a 
moticm  to  quash  the  proceedings  in  attachment 
upon  the  ground  of  the  insufficiency  of  the 
affidavits.  The  question  involved  here  is  not  a 
new  one.  It  was  decided  by  this  court  more 
than  twelve  years  since  in  the  case  of  Newman 
V.  Hexter,  MacA.  &  M.,  p.  88.  Mr.  Justice  Oox 
delivered  the  opinion  of  the  coiirt  and  the 
matters  contained  in  both  the  principal  and  the 
supporting  affidavits  in  that  case  were  substan- 
tially the  same  as  in  the  cases  at  bar.  There 
was  a  fkilure  to  set  forth  in  the  principal  affi- 
davit distinctly  the  grounds  of  the  action.  The 
statement  was  that  the  plaintiff  was  justly  en- 
titled to  recover  the  sum  named  in  the  declara- 
tion, except  in  one  of  the  cases,  the  statement 
was  a  little  more  distinct,  but  not  sufficiently  so 
to  comply  with  the  law  as  it  was  held  to  be  in 
that  case.  We  find  the  same  condition  of  things 
in  these  cases :  a  simple  general  statement  in  the 
affidavit  of  the  plaintiff  or  his  agent  that  he  is 
Justly  entitled  to  recover  a  certain  sum.  There 
is  no  distinct  statement  of  the  cause  of  action 
nor  of  the  real  facts  upon  which  the  cause 
of  action  is  based.  There  is  very  little  that 
is  distinct  in  the  way  of  testimony  in  re- 
lation to  the  grounds  for  the  attachment. 
There  is  an  indefinite  statement  that  the  defend- 
ant in  each  case  has  removed  some  property  at 
some  time  previous  to  the  filing  of  the  affidavit 
from  the  jurisdiction  of  this  court  for  the  pur- 
pose of  having  it  sold  at  auction.  That  is  so 
indefinite  as  to  time,  as  to  quantity  and  as  to 
the  surrounding  circumstances  as  to  make  it, 
in  the  way  of  testimony,  of  scarcely  any  value 
whatever.  So  far  as  the  supporting  affidavits 
are  concerned,  there  is  nothing  in  the  way  of 
testimony  in  any  of  them  to  support  the  facts 
constituting  the  cause  of  action  of  the  plain- 
tiffs, and  the  statements  of  the  grounds  for  the 
attachments  are  not  the  same  as  the  statements 
in  the  principle  affidavit  in  each  case. 

The  arguments  addressed  to  us  in  support  of 
this  motion  are  arguments  arraigning  the  de- 
cision of  this  court  in  Newman  v.  Hexter. 

If  this  were  an  original  question,  and  if  the 
practice  of  the  court  had  not  been  regarded  as 
settled,  as  we  understand  it  has  been  since  the 
decision  in  Newman  v.  Hexter,  we  should  have 
regarded  the  argument  of  counsel  for  the  plain- 
tiff as  entitled  to  serious  consideration ;  but  we 


regard  it  as  our  duty  under  the  circumstances, 
the  question  having  been  decided  and  main- 
tained for  more  than  twelve  years  as  the  law  of 
this  court,  without  any  question  so  fltr  as  we 
can  ascertain,  up  to  this  time,  to  follow  Newman 
V.  Hexter. 

We  may  add  that  in  a  case  decided  in  March, 
1891,  by  the  Qeneral  Term— the  case  of  Hoover 
&  Snyder  v.  Soule— the  ruling  of  the  court  in 
Newman  v.  Hexter  was  followed. 

The  Qeneral  Term  has  consistency  followed 
this  ruling  since  1879. 

Mr.  Justice  Bbadlby:  It  seems  to  me  that 
the  principle  has  been  so  long  absolutely  settled 
by  Newman  v.  Hexter,  that  the  construction  of 
the  statute  by  the  court  on  that  occasion  has 
become  the  equivalent  of  a  legislative  declara- 
tion, and  that  it  cannot  be  changed  unless  it  be 
by  an  Act  of  Congress. 


In  Rb  MICHAEL  L.  SULLIVAN. 

1.  Section  1,  article  16,  of  the  police  regulations  of  the  Di»> 

trict  of  Oolnmbia,  which  imposes  a  penalty  for  selling 
intoxicating  liquors  without  license,  is  not  authorized 
by  Section  2  of  the  Joint  Resolution  of  Congress,  ap- 
proved February  26, 1892  (27  Stat.,  page  894)  nor  by  the 
Act  of  Congress  approved  January  26,  1887,  (24  Stat., 
page  888,)  empowering  the  commissioners  to  make  po- 
lice regulations. 

2.  The  words  in  said  section  2,  "  in  addition  to  those  already 

made,"  under  the  act  of  January  26,  1887,  necesBarlly 
mean  those  already  made  in  accordance  with  said  act, 
so  that  reference  is  actually  made  to  the  provisions  of 
the  act  itself. 

8.  All  of  the  regulations  which  the  statute  authorizes  relate 
either  to  life,  limb,  health,  comfort  or  quiet,  and  the  re- 
ference thereto  in  the  Joint  resolution  has  the  effect  to 
illustrate  what  is  meant  in  the  resolution  by  regulations 
for  the  protection  of  *'  lives,  limbs,  health,  comfort  and 
quiet.'* 

4.  The  commissioners  would  seem  to  be  authorized  to  pro- 
hibit certain  acts  or  conduct  by  whomsoever  done,  be- 
cause they  would  endanger  life  or  limb,  or  health,  or 
comfort,  or  quiet;  and  on  the  same  grounds  to  regulate 
the  manner  In  which  acts  not  prohibited  shall  be  done. 
For  illustration,  they  would  be  authorized  to  forbid  the 
keeping  open  of  any  bar-rooms  after  certain  hours  of  the 
night,  or  to  regulate  the  manner  in  which  they  should 
.be  conducted  while  open,  and  to  impose  proper  penalties 
tor  the  violation  of  such  regulations. 

6.  It  is  to  what  in  contemplation  of  law  is  a  matter  which  by 
its  own  operation,  may  affect  life,  limb,  health,  comfort 
or  quiet  that  the  authority  of  the  commissions  is 
strictly  limited. 

6.  In  determining  the  question  whether  such  a  regulation 

(section  1,  of  article  16,  of  the  police  regulations)  was 
authorized,  the  court  cannot  hold  that  the  fUlure  to 
obtain  a  license  is  an  act  which  in  itself  is  capable  of  af- 
fecting health,  or  quiet,  or  comfort-. 

7.  So  long  as  licenses  for  engaging  in  this  kind  of  business 

are  required,  it  is  to  be  greatly  regretted  that  adequate 
penalties  have  not  been  provided  for  those  who  cany  it 
on  in  defiance  of  law. 
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8.  The  miflchief  done  by  these  unlicensed  places,  the  corrup- 
tion which  they  breed,  the  crimes  which  they  cause,  can 
hardly  be  estimated.  The  calendars  of  our  courts  are 
black  with  their  results.  The  seat  of  government  of  a 
decent  and  law-abiding  people  is  disfigured  and  made 
disgnsting  by  evils  which,  if  not  cured,  could  be  dimin 
ished  by  legislation.   * 

0.  It  is  with  profound  regret  that  the  court  must  hold  the 
well-intended  regulation  of  the  commissionerH  to  be  in- 
valid. The  petitioner,  who  is  held  in  costody  under  it, 
must  be  discharged. 

Habeas  Corpus.  No.  198.   Decided  October  31, 1892. 

The  Ghxbp  Justice  and  Justices  Hagnbr  and  James 

sitting. 

Mr.  Leon  Tobbiner  for  petitioner. 

Messrs.  Geobqb  0.  Hazelton  and  S.  T. 
Thomas  for  respondents. 

Mr.  Justice  James  delivered  the  opinion  of 
the  Court: 

This  is  a  petition  for  a  writ  of  habeas  corpus. 
It  states  that  on  the  2gth  of  September,  1892,  the 

g3titioner  was  tried  in  the  Police  Court  of  the 
istrict  of  Columbia  on  an  information  charging 
that  he  *'did  engage  in  keeping  a  bar  room  or 
tippling  house  where  distilled  or  fermented 
liquors,  wines  or  cordials  were  sold  without 
then  and  there  having  a  license  for  that  purpose, 
contrary  to  and  in  violation  of  section  1,  article 
16,  of  the  Police  Regulations  of  the  District  of 
Columbia,"  and  on  tne  day  and  year  aforesaid, 
after  a  trial  by  jury,  was  adjudged  guilty  of  said 
charge  and  was  sentenced  to  pay  a  fine  of  flOO 
and  costs,  and,  in  default  thereof,  to  be  com- 
mitted to  the  workhouse  of  said  District  for  the 
Derm  of  ninety  days,  and  that  thereupon  he  was, 
on  the  13th  day  of  September.  1892,  in  default  of 
the  payment  of  said  fine  ana  costs  under  the 
judgment,  aforesaid  committed  into  the  custody 
of  the  intendent  of  the  Washington  work  house 
of  the  District  of  Columbia,  and  is  now  in  the 
custody  of  the  said  intendent.  The  petitioner 
avers  that  section  1  of  article  16  of  the  police 
regulations  under  which  he  was  prosecuted, 
convicted  and  committed  is  without  authority 
of  law  and  invalid,  and  that  the  Police  Court 
was  without  jurisdiction  to  proceed  against  him 
for  any  alleged  violation  of  said  section. 

A  certified  record  of  the  proceedings  of  the 
Police  Court  is  annexed  as  a  part  of  the  peti- 
tion. From  this  it  appears  that  the  petitioner 
as  defendant  in  the  Police  Court  filed  a  motion 
to  quash  the  information,  and  a  motion  in 
arrest  of  judgment,  but  afterwards  withdrew 
all  motions  in  the  case,  and  submitted  himself 
for  sentence. 

The  respondent  sets  forth  in  his  answer  as 
the  cause  of  the  petitioner's  detention  the  pro- 
ceedings in  the  Police  Court. 

The  police  regulation  on  which  the  informa- 
tion in  this  case  was  founded  is  in  the  following 
words:  "Section  1.  No  restaurant,  barroom, 
sample  room  or  tippling  house  where  distilled 
or  fermented  liquors,  wines  or  cordials  are  sold 
shall  be  kept  in  the  District  of  Columbia  with- 
out a  license  therefor  first  had  and  obtained  in 
accordance  with  the  provisions  of  existing  law 
and  the  following  regulations.  And  any  per- 
son violating  the  provision  of  this  section  shall 
on  conviction,  be  punished  by  a  fine  of  not  less 
than  flOO  nor  more  than  $250  for  each  and  every 
offense,  and  in  default  of  payment  of  such  fine, 


such  person  shall  be  committed  to  the  work 
house  of  the  city  of  Washington,  in  said  Dis- 
trict, for  a  period  of  not  less  than  three  nor 
more  than  eleven  months." 

The  Commissioners  of  the  District  claim  that 
authority  to  enact  this  regulation  was  conferred 
upon  them  by  a  **  joint  resolution  to  regulate 
licenses  to  proprietors  of  theaters  in  the  city  of 
Washington  *  *  *  and  for  other  pur- 
poses." passed  by  Congress  February  26,  1892, 
which  was  in  the  following  words :  "  Section 
1.  That  all  licenses  issued  by  the  Commission- 
ers of  the  District  of  Columbia  to  proprietors 
of  theaters  or  other  public  places  of  amuse- 
ment in  the  city  of  Washington,  District  of  Col- 
umbia, and  now  in  force  be,  and  the  same  are 
hereby,  terminated,  unless  the  persons  holding 
such  licenses  shall  within  ten  days  after  due 
notice  comply  with  such  regulations  as  may  be 
prescribed  for  the  public  safety  by  the  Commis- 
sioners of  the  District  of  Columbia. 

"Section  2.  That  the  Commissioners  of  the 
District  of  Columbia  are  hereby  authorized  and 
empowered  to  make  and  enforce  all  such  rea- 
sonable and  usual  police  regulations  in  addi- 
tion to  those  already  made  under  the  Act  of 
January  26,  1887,  as  they  may  deem  necessary 
for  the  protection  of  lives,  hmbs,  health  com- 
fort and  quiet  of  all  persons  and  the  protection 
of  all  property  within  the  District  of  Columbia." 

It  has  been  assumed  by  the  ConmiissionerB 
that  this  grant  included  power  to  prohibit  not 
the  keeping  of  any  bar  room,  but  the  keeping  of 
a  bar  room  without  license,  and  to  enforce  such 
prohibition  by  fine  and  imprisonment 

In  the  construction  of  tiiis  grant  of  power 
the  first  question  is  whether  it  is  affected  by  the 
reference  to  the  Act  of  January  26,  1887.  We 
think,  in  the  first  place,  that  the  words  ^^  addi- 
tion to  those  already  made,"  under  that  act, 
necessarily  mean  "those  already  made  in  ac- 
cordance with,"  &c.,  so  that  reference  is  actually 
made  to  the  provisions  of  the  act  itself.  In  the 
next  place,  we  must  hold  that  this  description 
of  the  regulations  yet  to  be  made  as  being  "in 
addition"  to  those  already  authorized  must  have 
been  intended  to  have  some  effect,  and  we  think 
they  would  be  inoperative  unless  they  contem- 
plated an  extension  of  the  class  of  regulations 
already  authorized.  It  is  necessary,  therefore, 
to  consider  the  Act  of  January  26,  1887.  It 
enacted  as  follows : 

"That  the  Commissioners  of  the  District  of 
Columbia  are  hereby  authorized  and  empowered 
to  make^  modify  and  enforce  usual  and  reason- 
able police  regulations  in  and  for  said  District 
as  follows : 

"First.  For  causing  ftill  inspection  to  be  made 
at  any  reasonable  times  of  the  places  wherein 
the  business  of  pawnbroking,  junk  dealing  or 
second-hand  clothing  business  may  be  carried 
on. 

"  Second.  To  regulate  the  storage  of  highly 
infiammable  substances  in  the  thickly  popu- 
lated portions  of  the  District. 

"Third.  To  locate  the  places  where  licensed 
venders  on  streets  and  public  places  shall  stand 
and  change  them  as  often  as  the  public  interests 
require,  and  to  make  all  the  necessary  regula- 
lations  governing  their  conduct  on  streets  in 
relation  to  such  business. 

"Fourth.  To  make  needfUl  regulations  for 
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the  orderly  disposition  of  carriages  or  other 
vehicles  assembled  on  streets  or  public  places 
and  to  rck^uire  vehicles  upon  such  streets  and 
avenues,  as  they  may  deem  necessary,  to  pass 
along  the  right  side  thereof. 

"Iifbh.  To  establish  and  regulate  the  charge 
to  be  made  by  owners  of  hacks  and  hackney 
carriages  of  any  kind  whatever. 

"Sixth.  To  prohibit  conducting  droves  of  ani- 
mals upon  such  streets' and  avenues  as  they  may 
deem  necessary  to  public  safety  and  good  order. 

"Seventh.  To  regulate  the  keeping  and  run- 
nine  at  lai^  of  do^  and  fowls. 

"Eighth.  To  prohibit  the  deposit  upon  streets 
or  sidewalks  of  fruit  or  any  part  thereof  or 
other  substances  or  articles  that  might  litter 
the  same  or  cause  injury  to  or  impede  pedes- 
trians. 

"Ninth.  To  regulate  or  prohibit  loud  noises 
with  horns,  gongs  or  other  instruments  or  loud 
cries  upon  the  streets  or  public  places,  and  to 
prohibit  the  use  of  any  fireworks  or  explosives 
within  such  portions  of  the  District  as  they 
may  think  necessary  to  public  safety. 

"  Tenth.  To  regulate  the  movements  of  vehi- 
cles on  the  public  streets  or  avenues  for  the 
preservation  of  order  and  protection  of  life  and 
Smb." 

We  have  quoted  these  provisions  at  length 
because  all  of  the  regulations  which  they  author- 
ize relate  to  either  life,  limb,  health,  comfort  or 
quiet  and  because  the  reference  to  them  in  the 
joint  resolution  has  the  effect  to  make  them  il- 
lustrations of  what  is  meant  in  that  resolution  by 
regulations  for  the  protection  of  "lives,  limbs, 
health,  comfort  and  quiet" 

In  the  light  of  these  illustrations  the  Commis- 
sioners would  seem  to  be  authorized  to  prohibit 
certain  acts  or  conduct,  by  whomsoever  done, 
because  they  would  endanger  life  or  limb  or 
health  or  comforter  quiet,  and  on  the  same 
grounds  to  regulate  the  manner  in  whioh  acts 
net  prohibited  shall  be  done.  For  example,  they 
would  be  authorized  to  forbid  the  keeping  open 
of  any  bar  room  after  certain  hours  of  the  night 
or  to  regulate  the  manner  in  which  they  should 
be  conducted  while  open,  and  to  impose  proper 
penalties  for  the  violation  of  such  regulations, 
both  of  these  are  matters  in  which  public  com- 
fort or  quiet  or  health  may  be  concerned. 
But  it  (s  to  matters  which,  by  their  own 
operation,  may  affect  life,  limb,  health,  com- 
fort or  quiet  that  this  authority  is  strictly 
limited.  It  is  with  acts  and  conduct  which, 
by  whomsoever  done,  tend  in  themselves 
to  impaii^  one  of  these  public  interests  that 
the  Commissioners  are  authorized  to  deal. 
Therefore,  before  it  can  be  held  that  the  keeping 
of  a  bar  room  without  license  is  a  subject  whicn 
fells  within  this  power  it  must  appear  that  such 
a  bar  room,  although  conducted  in  precisely  the 
same  manner  with  those  that  are  licensed,  is,  by 
reason  of  its  want  of  license,  distinguishable 
from  the  latter  as  to  its  effect  on  health  or  public 
comfort  or  quiet.  That  it  is  thus  distinguishable 
even  if  it  be  conducted  in  the  most  orderly  and 
wholesome  manner  is  necessarily  assumed  by 
this  regulation.  This  is  the  basis  of  the  regula- 
tion, but  in  its  actual  form  this  basis  is  substan- 
tially ignored.  In  terms  it  provides  simply  a 
penalty  for  disregarding  the  license  law  and 
evading  the  license  tax. 


We  cannot  hold  that  the  failure  to 
obtain  a  license  is  an  act  which  in  itself 
is  capable  of  affecting  health  or  quiet  or 
comfort  Undoubtedly  a  business  "which  is 
carried  on  in  defiance  of  law  is  likely  to  be 
carried  on  in  an  improper  manner,  ,but  it 
is  not  at  these  improprieties  that  this  regulation 
is  aimed.  As  we  have  said,  it  deals  only  witii 
the  impropriety  of  carrying  on  this  business  at 
all,  and  in  any  manner,  without  first  obtaining 
a  license  to  do  so. 

So  long  as  licenses  for  engaging  in  this  kind 
of  business  are  required  it  is  to  be  greatlv  re- 
gretted that  adequate  penalties  have  not  been 
provided  for  those  who  carry  it  on  in  defiance 
of  law.  It  is  known  to  this  court  judicially 
that  what  is  begun  in  defiance  of  law  is  accom- 
panied on  all  sides  with  such  defiance.  The 
mischief  done  by  these  unlicensed  places,  the 
corruption  which  they  breed,  the  crimes  wnich 
they  cause,  can  hardly  be  estimated.  The  cal- 
endars of  our  courts  are  black  with  their  re- 
sults, but  even  these  disclose  only  a  part  of  it 
The  seat  of  government  of  a  decent  and  law 
abiding  people  is  disfigured  and  made  disgust- 
ing by  evils  which,  if  not  cured,  could  be  di- 
minished by  legislation,  and  there  is  strong  temp- 
tation to  supply  its  absence  by  bold  construc- 
tion of  law.  But  we  are  not  allowed  to  cure 
unlawftil  conduct  by  assuming  unlawful  powers. 
Until  this  people  shall  give  us  power  to  cleanse 
their  capital  we  can  only  suffer  and  beheld 
responsible  for  evils  we  cannot  cure. 

It  is  with  profound  regret  that  we  must  hold 
the  well  intended  regulation  of  the  Commis- 
sioners to  be  invalid.  The  petitioner^  who  is  held 
in  custody  under  it,  must  ther^ore  be  discharged. 
An  order  will  be  made  accordingly. 


HENRY  KRAAK  v.  EVA  FRIES. 

1.  The  verbal  contract  between  the  plaintiff  and  defendant 

for  the  sale  of  real  estate  was  distinctly  withla  the  4th 
paragraph  of  section  4  of  the  Statute  of  Frauds,  and 
therefore  was  totally  void. 

2.  The  note  of  the  defendant,  which  was  flfiven  to  secure  the 

execution  of  the  void  agreement,  was  equally  void,  as 
without  consideration. 

3.  A  parol  agreement  collateral  to  a  written  contract  con- 

cerning the  sale  of  interests  in  lands,  and  not  interfere 
ing  with  its  terms,  is  not  void  under  the  statute. 

4.  The  verbal  contract  was  conditioned  upon  payment  for 

the  property  on  the  20th  of  March,  and  the  plaintiff 
failed  to  make  the  payment  at  that  time.    This  is  an  ad- 
ditional reason  why  the  plaintiff  cannot  recover. 
At  Law.    No.  27,776.    Decided  October  24, 1892. 
The  Chibf  Justice  and  Justices  Haonbs  and  Jambs 

sitting. 
Mr.  C.  Caruslb  for  plaintiff. 
Mr.  B.  P.  Lbiqhton  for  defendant. 
Mr.  Justice  Hagneb  delivered  the  opinion  of 
the  Court : 

This  is  a  suit  at  law  by  the  plaintiff  against 
the  defendant,  upon  her  note  dated  March  12, 
1887,  for  JlOO,  payable  on  demand  to  the  order 
of  Henry  Kraak,  at  the  National  Bank  of  Wash- 
ington, with  interest  until  paid. 
The  declaration  is  in  the  usual  form. 
The  defendant  pleaded  general  issue,  and  also 
a  plea  in  set-off,  which  alleged  the  plaintiff  was 
indebted  to  her  in  a  like  sum  of  $100,  which,  in 
the  particulars  of  defense,  is  described  as  a 
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cheok  made  by  the  defendant  to  the  order  of 
the  plamtifif  contemporaneously  with  the  note, 
for  that  amount. 

At  the  trial  the  plaintiff  proved  the  note  and 
rested.  Thereupon  the  defendant  testified  that 
on  the  12th  day  of  March,^  1887,  the  day  the  note 
was  given,  the  plaintifif  came  to  her  and  asked 
her  to  sell  him  her  house  and  lot,  and  offered  her 
therefor  the  sum  of  $4,000 ;  that  she  agreed  to 
accept  the  offer ;  and  it  was  then  agreed  be- 
tween them  that  the  sale  should  be  consum- 
mated on  or  before  the  20th  day  of  March,  1887, 
and  ftirther  that  the  plaintiff  and  defendant 
^ould  each  deposit  with  Charles  A.  James,  the 
cashier  of  the  National  Bank  of  Washington,  the 
sum  of  flOO,  to  be  forfeited  by  either  party  who 
should  fail  to  perform  his  part  of  the  contract 
to  the  party  able  and  willing  to  perform  it  on 
his  or  her  part ;  that  upon  this  agreement  the 
defendant  executed  the  note  sued  on,  and  the 
plaintiff  executed  his  check  for  the  sum  of  |100, 
and  both  were  then  delivered  to  James,  the 
cashier,  to  hold  in  escrow  upon  the  conditions 
above  mentioned :  that  the  contract  for  the  sale 
of  the  land  was  entirely  in  parol,  the  only  papers 
signed  being  the  note  and  the  check,  neither  of 
which  contained  any  reference  to  the  contract. 

The  defendant  fUrther  testified  that  the  plain- 
tiff did  not  perform  his  said  oral  agreement  on 
the  20th  day  of  March,  1887,  but  made  default 
therein ;  but  that  afterwards,  about  the  29th  day 
of  March,  the  plaintiff  offered  to  perform  his 
contract  by  taking  the  real  estate  and  paying 
the  sum  of  |4,000. 

There  the  defendant  rested. 

The  plaintiff  then  gave  evidence  tending  to 
show  that  there  was  no  time  fixed  for  the  per- 
formance of  the  contract  except  such  as  was 
necessary  for  an  examination  of^  the  title ;  that 
on  the  12th  of  March  the  plaintiff  and  defendant 
went  to  the  Real  Estate  Title  Company >s  oflace, 
and  the  plaintiff  ordered  an  abstract  of  title, 
which  the  company  agreed  to  furnish  by  the 
20th  of  March  ;  that  the  company  did  not  fur- 
nish it  until  the  27th  of  March,  and  there- 
upon the  plaintiff  offered  to  comply  with  the 
terms  of  the  agreement  by  offering  on  that  day 
to  pay  for  the  property,  but  that  the  defendant 
refused  to  convey  the  land. 

The  only  other  evidence  was  that  of  Mr.  James, 
who  testified  that  when  the  papers  were  left 
with  him,  he  heard  nothing  said  with  reference 
to  the  liniitation  to  the  20th  dav  of  March  as 
the  date  when  the  contract  should  be  consum- 
mated. 

Thereupon,  upon  application  of  the  defend- 
ant, the  court  below  directed  the  jury  to  find 
a  verdict  for  the  defendant. 

The  ground  of  the  defense  was  that  the  note 
having  been  given  only  as  a  forfeit  for  the 
non-performance  of  a  parol  contract  respecting 
the  sale  of  land  was,  therefore,  without  con- 
sideration and  incapable  of  sustaining  a  re- 
covery. 

The  question  has  been  very  well  argued  by 
counsel  on  both  sides,  and  being  an  interesting 
one,  we  have  given  it  flill  attention. 

As  a  matter  of  course,  the  verbal  contract 
between  the  plaintiff  and  the  defendant  was 
distinctly  within  the  4th  paragraph  of  the  sec- 
tion 4,  of  the  Statute  of  Frauds;  and  therefore 
was  totally  void  and  incapable  of  being  en- 


forced or  taken  cognizance  of  by  any  ooort 
except  by  decree  for  a  specific  performanoe 
upon  such  proof  of  part  payment  as  is  recog- 
nized as  sufficient  by  a  court  of  equity.  The 
note  of  the  defendant  was,  therefore,  given  to 
secure  the  execution  of  a  void  agreement— in 
other  words  of  no  agreement  at  all;  and  hence 
was  equally  void,  as  without  consideration. 
We  think  this  position  is  clear  ftom  a  proper 
consideration  of  the  authorities,  notwithstand- 
ing its  apparent  conflict  with  some  of  those 
quoted  by  counsel  fbr  the  plaintiff.  In  Browne 
on  the  Statute  of  Frauds,  Sec  134,  in  illustrat- 
ing the  results  of  the  invalidity  of  parol  con- 
tracts for  the  sale  of  land,  the  author  says: 

**  This  case,  Carrington  v.  Roots,  2  Mees.  Ss 
Welsby,  248,  affords  a  very  clear  exemplification 
of  the  general  rule  which  may  be  nere  reas- 
serted, that  no  action  can  be  brought  to  charge 
the  defendant  in  any  way  upon  a  verbal  agree- 
ment not  put  in  writing  according  to  the  stat- 
ute. And  it  may  be  briefiy  illustrated  farther. 
If  land  be  sold  at  auction  or  otherwise,  and  no 
memorandum  made,  and  the  purchaser  refkisee 
to  take  it,  no  action  will  lie  against  him  to 
recover  the  loss  sustained  upon  a  second  sale  to 
another  party;  this  could  be  done,  manifestlv, 
only  upon  the  ground  that  he  was  originally 
legally  liable  to  take  and  pay  for  the  land  him- 
self. Nor  will  a  discharge  from  performing  a 
verbal  contract  within  the  statute  be  a  suffi- 
cient consideration  to  support  another  engage- 
ment No  action  whatever  could  have  oeen 
maintained  against  the  defendant  for  any 
breach  of  that  contract.  A  discharge  firom  it, 
therefore,  is  of  no  use  to  him.  And  upon  ex- 
actly the  same  principle,  an  engagement  to 
forfeit  a  certain  sum  of  money,  in  case  of  fiiiling 
to  perform  another  engagement  which,  within 
the  Statute  of  Frauds,  could  not  itself  be  en- 
forced, is  not  enforceable  by  the  party  to  whom 
it  is  made." 

**So  where  the  defendant  agreed  to  take  up  ceiv 
tain  notes  and  receive  a  conveyance  of  land 
which  a  third  party  had  verballv  engaged  to 
give,  the  defendant's  promise  was  neld  void  for 
want  of  consideration." 

This  is  the  principle  decided  in  the  case  of 
Goodrich  v.  Nickels,  2  Boot,  Conn.,  498,  which 
seems  to  be  directly  applicable  to  the  case 
under  consideration. 

To  the  same  effect  is  the  case  of  Rice  v.  Peet 
( 16  Job nson.  602) .  There  two  parties  agreed  ver- 
bally to  excnange  their  farms,  and  one  of  them 
delivered  to  the  other  a  note  which  had  been 
given  to  him  by  a  third  person  to  be  forfeit^  in 
case  he  should  not  comply  with  the  contract  He 
failed  to  comply;  whereupon  the  other  party 
went  to  the  drawer  of  the  note  and  collected 
the  money.  The  plaintiff  in  the  case  thereni>on 
brought  suit  for  the  monev  thus  collected  and 
it  was  held  that  he  ooula  recover  the  money. 
The  court  after  examining  other  points  said : 

"There  is  another  ground  on  which  the 
plaintiff  had  good  right  to  recover  the  money 
received  by  the  defendant  on  that  note.  It  was 
received  by  the  defendant  without  considera- 
tion; the  contract  for  the  exchange  of  farms 
was  void  by  the  Statute  of  Frau(£,  being  by 
parol  only." 

The  case  of  Levy  v.  Brush,  46  N.  Y.,  689,  is  a 
very  instructive  one.    Two  parties  agreed  that 
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one  of  them  shoold  attend  an  anotion  and 
porchaae  a  piece  of  land  which  was  to  be  there 
ofifered  for  sale.  The  person  who  j^as  to  bid  it 
off  was  to  pay  for  it,  and  then  it  was  to  be  held 
Jointly  for  the  two,  and  the  second  party  was 
to  reimburse  the  purchaser  one-half  the  money 
so  paid.  At  the  auction  he  did  buy  the  land,  but 
sis:ned  no  note  of  the  purchase,and  the  auctioneer 
fkiled  to  make  any  memorandum  of  the  trans- 
action, so  that  the  contract  of  sale  was  entirely 
verbal  and  void  under  the  Statute  of  Frauds. 
The  purchaser  who  had  thus  possessed  himself 
of  the  land  under  this  agreement  refhsed  to 
make  good  his  contract  with  the  other  party, 
who  filed  a  bill  to  compel  him  to  l^ceive  one- 
half  of  the  money  and  convey  one-half  of  the 
land.  The  relief  was  refused  upon  the  ground 
that  the  contract  of  sale  of  the  land  at  the 
auction,  in  the  absence  of  an  agreement  or 
memorandum  or  note  thereof,  was  totally  void 
under  the  Statute  of  Frauds  and  therefore  the 
collateral  agreement,  so  called,  to  divide  the 
land  when  l^ught,  was  also  void  and  could  not 
be  enforced.    The  court  said  (p.  594): 

**  If  no  valid  contract  for  purchase  had  been 
made,  the  plaintiff  would  have  had  no  remedy 
against  the  defendant,  although  the  failure  to 
make  such  contract  was  wholly  from  the  default 
of  the  defendant.  In  other  words,  an  action 
will  not  lie  by  one  party  against  another  for  the 
breach  of  a  verbal  agreement  to  unito  with  him 
in  the  purchase  of  a  designated  piece  of  land, 
the  title  to  be  taken  by  them  in  common.  No 
pundiase  having  been  made,  such  an  agreement 
would  come  wiUiin  the  statute,"  &c 

Again,  the  court,  replying  to  an  argument 
advancea  by  counsel  for  the  plaintiff,  that 
the  statute  cannot  be  invoked  as  a  shield  to 
protect  a  party  in  the  perpetration  of  a  fraud, 
says: 

'*  But  no  case  can  be  found  where  a  contract 
has  been  taken  out  of  the  statute  in  favor  of  a 
party  who  had  no  existing  interest  in  the  prop- 
erty, who  had  done  no  act  of  part  performance, 
who  had  parted  with  nothing  under  the  con- 
tract^  simply  upon  the  ground  that  the  other 
party  was  guilty  of  a  fraud  in  refhsiug  to  per- 
n>rm  his  verbal  agreement.  That  is  all  there  is 
of  this  case,  except  the  offer  of  performance  by 
the  plaintiff.  To  hold  that  to  oe  sufficient  to 
take  the  case  out  of  the  statute,  would  repeal  it 
Oare  must  be  taken  that  this  is  not  done,  under 
an  idea  that  as  the  statute  was  enacted  to  pre- 
vent fraud,  it  cannot  be  applied  to  cases  where 
it  api>ears  that,  in  a  moral  sense,  a  party  is  at- 
tempting to  perpetrate  a  fttiud.  A  party,  in  no 
legal  sense,  commits  a  fraud  by  refusing  to  per- 
form a  contract  void  by  its  provisions.  He  has 
not,  in  that  sense,  made  a  contract,  and  has  a 
perfect  right,  both  at  law  and  in  equity,  to  re- 
rose  performance." 

Tliis  case  is  cited  with  approbation  by  the 
Supreme  Oourt  in  the  case  of  Rowland  v.  Blake, 
97  U.  S.,  628. 

The  authorities  cited  by  the  plaintiff  do 
not  impugn  this  principle.  It  is  true,  a  parol 
agreement  collateral  to  a  written  contract  con- 
cerning the  sale  of  interests  in  lands,  and  not 
interfering  with  its  terms,  is  not  void  under 
the  statute.  Such  was  the  case  of  Morgan  v. 
Griffith,  L.  E.,  6  Exch.,  70,  where  a  landlord 
who  had  given  a  written  lease  afterwards  agreed 


with  the  tenant  that  he  would  keep  down 
the  rabbits  that  were  overrunnine  the  crops. 
Upon  failure  to  do  so,  the  tenant  brought  suit 
upon  the  collateral  agreement,  and  it  was  held 
it  might  be  established  by  parol. 

This  and  a  similar  case,  Erskine  v.  Adeane,  8 
Chancery  Appeals  Oases,  766,  and  many  others 
to  the  same  effect,  were  relied  on  in  the  case  of 
Raub  V.  Barber,  6  Mackey,  245,  where  it  was 
decided  that  a  lessee  under  a  written  lease 
which  gave  him  power  to  assign  his  term,  might 
be  held  answerable  under  a  contemporaneous 
verbal  promise  to  divide  with  the  lessor  what- 
ever profits  he  might  make  by  the  assignment. 
But  such  recognized  collateral  verbal  agree- 
ments presuppose  the  existence  of  valid  exist- 
ing contracts,  to  which  they  are  suppletory.  If 
the  principal  agreement  is  void  ana  not  capable 
of  being  enforced,  it  is  not  easy  to  see  how  a 
penalty  can  lawfully  be  enforced  for  its  non- 
performance. If  there  are  any  cases  apparently 
to  the  contrary,  they  must  have  been  govern^ 
by  some  other  principle. 

An  additional  reason  why  the  plaintiff  could 
not  recover  is  that  the  contract  was  conditionaL 
Payment  was  to  be  made  and  deed  given  on  the 
20th  of  March,  on  which  day  the  defendant  was 
ready  to  comply  with  the  terms  of  the  contract ; 
but  the  plaintiff  failed  to  do  so.  The  excuse 
that  he  offered  to  comply  on  the  27th  or  29th  of 
March,  was  no  more  a  legal  performance  by  him 
of  his  part  of  the  agreement  than  an  offer  to  do 
so  on  the  29th  of  April  would  have  been. 

We  think  the  jvdgment  below  correct,  and  it  is 
offlTTned, 

»  <•»  » 

Supreme  Court  of  the  United  States. 

Decided  October  81. 1892. 

Charles  0.  Hubbard,  OoUector  of  Customs, 
Ac,  Plaintiff  in  Error,  vs.  Oharles  Soby. 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut. 

The  Chibp  Justice  :  This  was  a  suit  brought 
October  9,  1890,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Connectiout  to 
recover  an  alleged  excess  of  duties  upon  im- 
ports exacted  by  plaintiff  in  error  in  his  capacity 
of  collector  of  customs  of  the  port  of  Hartford, 
prior  to  the  going  into  effect  of  the  act  of 
Congress  of  June  10,  1890,  entitled  '*An  act  to 
simplify  the  laws  in  relation  to  the  collection  of 
the  revenues."  (26  Stat.,  131.)  Judgment  was 
given  for  defendant  in  error,  Feburary  27,  1892, 
and  on  June  11,  1892,  the  pending  writ  of  error 
was  sued  out.  The  motion  to  dismiss  the  writ 
must  be  sustained  upon  the  authority  of  Lau 
Ow  Bew  V.  United  States,  144  U.  S.,  47;  Moldsh 
V.  Roff,  141  U.  S.,  661. 

Writ  of  error  diemissed. 

Contracts.— Reformation  of  a  contract  for 
the  sale  or  exchange  of  lands,  and  a  specific 
performance  of  the  contract  so  reformed,  may 
be  had  in  one  and  the  same  action.  Ham  v. 
Johnson,  (Minn.)  52  N.  W.  Rep.,  1080. 
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Supreme  Court  of  the  District  of  Columbia. 
IN  EQUITY.— New  Suits. 

October  23,  1892. 

14285.  Jno.  H.  Walter,  surviving  trustee,  v. 
S.  Bieber  et  ux.  et  al.  To  sell  Lots  2  and  8, 
Square  982.    Com.  sol.,  Jno.  Ridout. 

14286.  Jno.  H.  Walter,  surviving  trustee,  v.  S. 
Bieber,  et  ux.,  et  al.  To  sell  lot  19,  square  1027. 
Com.  sol.,  Jno.  Ridout. 

14287.  Jno.  H.  Walter,  unmarried,  v.  Ralph 
Walker  et  al.  To  sell  lots  5-18,  square  10^7. 
Oom.  sol.,  Jno.  Ridout. 

14288.  Elizabeth  M.  Whitlock  v.  Guy  R.  Ken- 
nedy et  al.  To  sell  real  estate,  part  sublot  27, 
square  159. 

October  24. 

14289.  Harry  C.  Michael  v.  Mamie  R.  Michael. 
For  divorce.    Com.  sol.,  E.  B.  Hay. 

14290.  S.  W.  Ourriden,  guardian  of  Isabel 
Ourriden,  v.  S.  W.  Ourriden,  Isabel  Ourriden 
and  Moses  Kelly.  To  sell  real  estate  of  infant 
ward.    Oom.  sol.,  Irving  Williamson. 

14291.  Jno.  R.  McLean  et  al.  v.  Hopkins 
Loudon.  For  an  account.  Oom.  sol.,  A.  T. 
Britton. 

October  25th,  1892. 

14292.  Kate  H.  Green  v.  George  H.  Green. 
For  divorce.    Oom.  sol.,  Jos.  Shillington. 

October  26. 

14293.  Marie  Gebhard  et  al.  To  assign  dower. 
Oom.  sol.,  Ohase  Roys. 

October  27. 

14294.  Solomon  Nalley  v.  Oora  E.  Nalley. 
For  divorce.    Oom.  sol.,  R.  Ohristy. 

14295.  The  Western  National  Bank  v.  Thos. 
W.  Widdicombe  et  al.  Oreditors  bill.  Oom. 
sols.,  Abort  &  Warner  ;  Defbs.  sol.,  R.  Hagner. 

October  28. 

14296.  Mary  B.  Butler  et  al.  v.  Ohas.  Bradley 
et  al.  To  sell  for  partition.  Oom.  sols.,  Phillips 
and  McKenney. 

October  29. 

14297.  Elizabeth  Atzell  v.  Elizabeth  Schroth 
et  al.  Oreditor's  bill.  Oom.  sols.,  H.  F.  Wood- 
ard  and  Wm.  L.  Elterich. 

October  31. 

14298.  William  Weinmann  v.  Lottie  I.  Wein- 
mann.    For  divorce.    Oom.  sol.,  Albert  Sillers. 

November  1. 

14299.  Allen  0.  Olark  v.  Mary  V.  Marriott  et 
al.  For  partition.  Oom.  sols.,  Riddle  and 
Davis. 

14300.  Allen  0.  Olark  v.  Wm.  F,  Holtzman  et 
al.  For  partition.  Oom.  sols.,  Riddle  and 
Davis. 

November  2. 

14301 .  R.  F.  Lukei  v.  D.  W.  Beach  et  al.  For  in- 
junction. Oom.  sol.,  H  B.  Moulton;Defls.  sols., 
Oole  &  Oole  and  L.  O.Williamson. 

14302.  The  Associated  Friends  of  Zion  v.  the 
Friends  of  Zion,  No.  1,  et  al.  For  injunction. 
Oom.  sol.,  0.  S.  Bundy  ;  Defts.  sol.,  J.  W.  Oook- 
sey. 


Novembers. 

14303.  Ohas.  Uppercue,  alleged  lunatic:  upon 
petition  Oommissioners  D.  0.  De  Innatico  in- 
quirendo.    Oom.  sol.,  Geo.  0.  Hazelton. 

14304.  W.  0.  and  Thos.  W.  Scott  v.  R.  J.  Mur- 
ray et.  al.  Judgment  creditor's  bilL  Com.  soL, 
J.  Edgar  Smith. 

November  4. 

14305.  Wm.  H.  Hall,  alleged  lunatic j  upon  pe- 
tition Oommissioners  D.  0.  De  lunaticoinquir; 
endo.    Oom.  sol., Geo.  0.  Hazelton. 

14306.  A.  L.  Case,  alleged  lunatic;  upon  peti- 
tion of  D.  R.  Case.  De  lunatico  inquirendo. 
Oom.  sols., -J.  S.  and  E.  S.  McCalmont. 

November  5. 

14307.  T.  M.  and  A.  Z.  Tyssowski  v.  Henry 
Douglass  et  al.  Oom.  sols.,  Geo.  E.  ELamilton 
and  M.  J.  Colbert. 

November  7. 

14308.  Thos.  Kennedy  v.  J.  Raedy  et  aL  To 
divest  and  to  vest  title.  Oom.  sol.,  J.  J.  John- 
son. 

14309.  R.  F.  Dwyer  v.  S.  Bensuiger.  To  en- 
force mechanic's  Hen.  Com.  sol.,  F.  T.  Brown- 
ing. 

14310.  Martha  Reily  v.  Martin  Altschuh. 
For  specific  performance  of  contract  of  pur- 
chase.   Oom.  sol.,  J.  N.  Saunders. 

14311.  A.  M.  G.  Gorton  v.  E.  B.  Hay  et  al. 
For  injunction.    Oom.  sol;,  A.  B.  Duvall. 


AT    LAW— New  Suits. 

October  8, 1892. 

33358.  Tina  Spencer  v.  Henry  Freeman.  Dam. 
agas,  $3,000.    Plflfe.  atty.,  0.  Oarrington. 

33.359.  Bernhard  Dasenbrock  v.  Ferdinand 
Ehrhardt.     Appeal. 

33360.  Cleveland,  Browne  &  Co.  v.  J.  BL  Stras- 
burger.  Account,  fl95.  Plflfs.  atty.,  R.  H. 
Spencer. 

33361.  Mitchell  &  Reed  v.  Stephen  Moffitt 
alias  "Steve  Morflt."  Account,  $159.  PUb. 
atty.,  W.  0.  Olephane. 

33362.  The  Western  National  Bank  v.  Joe.  S. 
Boss  et  al.  Note,  $452.15.  PlfFs.  atty.,  0.  A 
Brandenburg. 

33363.  Martha  Mclntire,  appellee,  v.  Jno. 
Myers,  appellant.  Appeal.  Plflfe.  atty.,  E.  A 
Mclntire. 

October  10. 

33364.  Edwin  H.  Newmeyer  v.  Wm.  Penn 
Clarke.  Note,  $260.84.  Plflfs.  atty s.,  Padgett  A 
Forrest. 

33365.  Thos.  H.  Williams  v.  Luke  Voorhees. 
Wyoming  judgment,  $3,063.21.  Plflfs.  atty., 
West  Steever. 

33366.  0.  A.  Keigwein  v.  Thos.  H.  Gardner. 
Note,  $310.    Plflfs.  atty.,  F.  T.  Browning. 

33367.  0.  M.  Ness  &  Co.  v.  E.  G.  Wheeler. 
Note  and  account,  $174.57.  Plflfs.  atty.,  H.  W. 
Sohon. 

33368.  The  State  of  North  Carolina  v.  Samuel 
F.  Phillips.  Account,  $9,884.08.  Plflfe.  atty., 
Enoch  Totten. 

33369.  Scott  &  Bro.  v.  Robt.  J.  Murray.  Note, 
$136.33.    Plflfs.  atty.,  J.  Edgar  Smith. 
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33370.  Ohas.  Qans  et  al  v.  S.  H.  King.  Acct. 
$172.20.    Plfls.  atty.,  W.  A.  Johnston. 

33371.  Cumberland,  Dagan  &  Co.  v.  Edward 
Warren  et  al.  Note,  $132.45.  Plfifs.  atty.,  W.  A. 
Johnston.    Defts.  atty.,  Robinson  White. 

38372.  E.  B.  Reynolds  v.  Henry  E.  Courtney. 
Acct.,  $120.45.    Plflfs.  atty.,  W.  A.  Johnston. 

33373.  Wood  Bros.  v.  C.  S.  Gunn.  Certiorari. 
Defts.  atty.,  Henry  M.  Westfall. 

33374.  Padgett  &  Forest  v.  Cornelia  Trues- 
dell.  Judgment  of  Harper,  J.  P.  $60.00.  Plflfs. 
attys,  P.  P. 

38875.  F.  G.  Posey  et  al  v.  Sarah  A.  White. 
Ejectment  Plflfs.  attys.,  H.  J.  Lauckand  F. 
H.  Mackey.    Defts.  attys.,  Morris  &  Hamilton. 

aj3376.  The  Boston  Wall  Paper  Co.  v.  W.  J. 
Thorowgood  &  Co.  Note  $180.99.  Plflfs.  atty., 
W.  H.  Sholes. 

33377.  Swartzmann  &  0» Conner  v.  E.  G. 
Wheeler.  Check  and  acct,  $333.81.  Plflfs.  atty., 
Leon  Tobriner. 

33378.  Geo.'  Killeen  v.  S.  H.  Price.  iJote,  $288. 
Plflfs.  attys.,  Mackall  &  Maedel. 

33379.  Buckeye  Buggy  Co.  v.  McCauley  & 
Alexander.  Note  and  acct,  $815.  Plflfs.  attys., 
Abort  &  Warner. 

33380.  Heilner  &  Strauss  v.  Douglas  &  Bro. 
Acct,  $231.75.    Plflfs.  attys.,  Abert  &  Warner. 

33381.  Van  Dyke  Knitting  Co.  v.  A.  Mayer. 
Acct,  $277.    Plflfs.  attys.,  Abert  &  Warner. 

33382.  Deeble,  Davis  &  Co.  v.  Wash.  T.  Nailor. 
Judgment  of  Taylor,  J.  P.,  $52.76. 

33383.  Columbus  Wire  Co.  v.  E.  G.  Wheeler. 
Acct,  $117.40.    Plflfs.  atty.,  R.  H.  Spencer. 

33384.  H.  Schrider  v.  G.  C.  Esher.  Acct., 
$118.05. 

33385.  B.  B.  Eamshaw  v.  T.  M.  Broderick  et 
al.    Note,  $144.25.    Plflfs.  atty.,  F.  T.  Browning. 

33886.  Mary  A.  Anderson  v.  Jas.  Reeves. 
Replevin.  Plflfe.  atty.,  J.  J.  Wilmarth.  Defts. 
atty.,  E.  M.  Hewlett 


Rule  of  Court. 

RULB  20.  •  *  *  ♦  Hereafter  all  noHcea  which  relate  to 
proceedings  in  the  Supreme  Court  of  the  District  of  Columbia, 
the  publication  of  which  ie  required  by  law  or  by  rules  of 
Oourty  or  by  any  order  of  Court,  shall  be  published  in  The 
Washington  Law  Rbportbr,  during  the  time  required  by 
law,  in  oddiHon  to  any  other  papers  which  may  be  >p:ciaUy 
ordered  or  which  may  be  selected  by  the  parties. 


teqal  Notices. 


FIRSX  IBISKRXIOI^. 


This  is  to  Olre  Notice 

X  T**^*i^®  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphan's  Court  business,  lettters 
testamentary  on  the  personal  estate  of  ERIC  M.  NOBLE, 
laie  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
"I  .  ^J^*'^^^  *o  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  of  October 
next,-  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  said  estate. 

Given  under  my  hand  this  26th  day  of  October,  1892. 

46   John  C.  Heald,  Proctor.  608  18th  st/nw. 


£egal  Notices 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

This  4th  of  November.  1892. 

In  re  estate  of  MARY  A.  McQUILLAN,  lat€  of  the  Dis- 
trict of  Columbia.    No  5266.    Administration  Doc.  18. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament  and 
codicil,  for  letters  testamentary  on  the  estate  of  said  Mary 
A.  McQuillan,  deceased,  by  Thomas  H.  Cal!an : 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
Court  on  Friday,  December  9, 1892.  at  11  o'clock,  a.  m.,  to 
show  cause  if  any  exist  against  the  granting  of  such  anDli- 
cation.  *^*^ 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporier,  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court :  A.  C.  BRADLEY,  J ustice. 

A  true  copy.    Teste :     L.  P.  Wright,  Reg.  of  Wills,  D.  C. 
46  John  F.  Ennis.  Proctor  for  applicant. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

the  10th  day  of  November,  1892. 

John  H  Walter     ) 

V.  >  Equity.    No.  14,287. 

Ralph  Walker  et  al.j 

On  motion  of  the  complainant,  by  Mr  John  Ridout.  his 
solicitor,  it  is  ordered  that  the  defendants,  Ralph  wdcer 
BmUy  M.  Walker,  Charles  R.  Walker,  Catharine  H.  Dalriel' 
Eliiaheth  M.  Dalziel,  Fisher  McPherson,  James  Chandler 
Anne  Chandler,  Mary  Daws,  James  Daws,  Mary  H.  Walker* 
Dumrie  Walker.  Margiret  R.  Walker,  Anne  Edwards* 
Arthur  W.  Hewlson,  Lucy  HewiBon  and  Walford  C.Locketl 
cause  their  appearance  to  be  entered  herein  on  or  before 
the  first  rule  day  occurring  forty  days  after  this  day;  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  defkult 

The  object  of  this  suit  is  to  obtain  a  decree  for  sale  to" 
make  partition  of  lots  numbered  from  five  (6)  to  eighteen 
(18)  both  inclusive,  in  square  numbered  ten  hundred  and 
seventeen  (1017)  in  the  city  of  Washington,  in  the  District  of 
Columbia,  of  which  George  Walker  died  seized. 

A.  C.  BRADLEY.  Justice. 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

By  M.  A.  Clancy,  Asst.  Clerk. 

45  [Filed  November  10, 1892.    J.  R.  Young,  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
the  10th  day  of  November,  1892. 
Elizabeth  M.Whitiock  J 
««..*,.,.  I  No.  14288.     Eq.   Docket  84. 
Guy  R.  Kennedy  etal.  7 

On  motion  of  complainant,  bv  Mr.  John  Ridout,  her  solic- 
itor, it  Is  ordered  that  the  defendants,  Guy  R.  Kennedy 
Joseph  J.  Kennedy,  Annie  E.  Bidwell  and  John  Bidwefi* 
cause  their  appearance  to  be  entered  herein  on  or  befbre  the 
fifBt  rule  da^  occurring  forty  days  after  this  day;  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default 

The  object  of  this  suit  is  to  obtain  the  appointment  of  a 
ti-ustee  vice  Joseph  C.  G.  Kennedy,  deceased,  under  a  Deed 
of  Trust  from  Susan  P.  Okie,  conveying  part  of  lot  27  in 
square  169,  according  to  Williams  and  Jardhie's  subdivision 
of  said  square  in  the  city  of  Washington,  District  of  Colum- 
bia, which  deed  of  trust  is  recorded  in  Liber  1064.  folio  188 
of  the  land  records  of  t  he  District  of  Columbia. 

By  the  Court.  .  A.  C.  BRADLEY.  Justice,  Ac. 

True  copy.    Test:  J.  R.  Young,  Clerk,  Ac. 

46  By  M.  A.  Clancy,  Asst.  Clerk. 


ThiB  is  to  C^iye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has 
obtained  ft-om  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business. 
lette^^  testamentary  on  the  personal  estate  of  CHARLES 
B.  DeVALIN,    late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2d  day  of  November 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  2d  day  of  November.  1892. 
45  GEORGE  P.  APPLEBY, 

Fendall  Building. 


Any  time  you  need  anything  printed  Tlie 
Law  Reporter  Go's.  Job  Office  is  tlie  place  to 
have  it  done.  Good  work;  quick  work— thafs 
what  you  get. 
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fLtqai  ISoiitte. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

John  H.  Adrlaans    )  „     ,.     r^       «» 

f .  {  No.  13,696.    Equity.  Doc.  83. 

Isaac  S.  Lyon,  et  al.  1 

Jonathan  G.  Bieelow  and  Marion  Dorian,  the  tmstecs  in 
the  above  entitled  cause,  having  reported  to  the  court  that 
they  have  sold  the  real  estate  in  these  proceedings  men- 
tioned, being  all  of  lot  numbered  twenty-six  (26)  in  section 
numbered  e&ht  (8)  in  the  subdivision  of  St.  Elizabeth  known 
as  Barry  Farm,  except  that  portion  theretolore  condemned 
as  right  of  way  for  a  railroad,  to  John  H.  Adriaans  for  seven 
hundred  and  one  (1701.00)  dollars,  the  said  John  H.  Adriaans 
having  assigned  his  said  bid  to  William  F.  Warriner  and 
that  the  terms  of  sale  have  been  complied  with. 

It  is  by  the  Court,  this  8th  day  of  November,  1892,  ordered 
that  said  sale  be  ratified  and  confirmed,  unless  cause  to  the 
contrary  be  shown  on  or  before  thirty  days  from  the  date 

Provided  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  for  three  successive  weeks  prior  to  the 
expiraUon  of  «Ud  thirty  da,^.  ^  ^^^^^^^  j^,^ 

^Atruecopy.   Test:       ^/^±l^J^^<^^%,„.,, 
[FUed  Nov.  8, 1892.    J.  R.  Young,  Clerk.] 


Cegal  Noticed. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

November,  4th,  1892. 

In  the  case  of  George  J.  Seufferle,  administrator  of 
SUSAN  L.  HALL,  deceased,  the  administrator  aforesaid 
has,  with  the  approval  of  the  court,  appointed  Friday,  the 
2nd  day  of  December,  A.  D.  1892,  at  11  o'clock  a.  m.  for  mak- 
ing payment  and  distribution  under  the  court's  direction 
and  control;  when  and  where  all  creditors  and  persons  en- 
titled to  distributive  shares  (or  legacies)  or  a  residue,  are 
hereby  notified  to  attend  in  person  or  by  agent  or  attorney 
duly  authorized,  with  their  claims  aginst  the  estate  properly 
vouched  ;  otherwise  the  administrator  will  take  the  benefit 
ofthe  law  against  them.  ^,.  ^  ^  ^   ^ 

Provided  a  copy  this  order  be  published  once  a  week  for 
three  weeks  in  the  Washington  Law  Reporter  previous  to 
tha  said  day.  ^   _  „, 

Teat*  ^'  P-  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
46.    No.  4041.    Ad.  D.  17.      Edwards  &  Barnard,  Proctors. 

Ill  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
the  7lh  day  of  October,  1892. 

Sarah  A.  Serrin  et  al.       )  „     .     _ 

V.  (■  No.  13,214.    Equity  Doc..  32. 

George  T.  Cumberland  et  al.  I 

On  motion  of  the  plaintiffis,  by  Messrs.  Edwards  &  Barnard, 
their  solicitors,  it  is  ordered  that  the  defendant.  MARGA- 
RET LUCAS,  cause  her  appearnce  to  be  entered  herein  on 
or  before  the  first  rule  day  occurring  forty  days  alter  this 
day;  otherwise  the  cause  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  to  sell  part  of  lot  6,  square  284.  in 
Washington  City,  for  the  purpose  of  paying  nineral  bill 
of  Elizabeth  S.  Cumberland,  and  for  partition  among 
devisees 

By  the  Court:  A.  C.  BRADLEY,  Justice,  &o. 

True  copy.  Test:  J.  R.  Young,  Clerk,  &c„ 

45  By  M.  A.  Clancy,  Asst.  Clerk. 

fFiled  Nov.  7, 1892.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

the  9th  day  of  November,  1892. 
John  H.WaKer.surviving  trustee,  )  w^^*^ 

V.  [  No.  14,286.    Equity. 

Samuel  Bibber  et  al.  )  «s^_*  vi- 

On  motion  of  the  complainant,  by  Mr.  John  nidonU  ma 
solicitor,  it  is  ordered  that  the  defendants,  John  O.  PhuUps . 
Ajina  M.  Phillips,  P.  P.  Phillips,  John  Hplna^,  R  A. 
Humphreys,  Mary  V.  Marriott,  William  H.  Marriott,  Roth 
H.  Morrow,  Jeremiah  Morrow.  Herod  Osbum.  Alverda 
Osburn,  Grace  Osbum,  Mason  Osbum.  Decatur  Osboxii, 
Richard  Osburn,  Logan  Osbum.  Samuel  W.  Young,  Ruth 
Rickey,  L.  J.  Rickey,  Sarah  E.  Sieen.  Joseph  R.  Steen,  Ubbie 
Smith,  A.  DeWitt  Smith,  Jane  Campbell,  Jamea  Campbell, 
and  Elixabeth  M.  Young,  cause  their  appearanceto  be  en- 
tered  herein  on  or  before  the  first  rule  day  occurring  forty 
days  after  this  day;  otherwise  the  cause  will  be  proceeded 
with  as  in  case  or  default.  ,       ^  ^     .,.       i     »^ 

The  object  of  this  suit  is  to  obtain  a  decree  for  the  »i«tto 
to  make  partition  of  original  lots  numbered  two  (2)  and  ^jgit 
(8)  in  square  numbered  nine  hundred  and  eighty-two  (98^ 
in  the  city  of  Washington,  District  of  Columbia,  of  which 

John  Young  died  seized.  ^,.«^  ,  ^, 

A.  C.  BRADLEY.  Justice. 

A  true  copy.    Test:  J.  R.  Young,  Clerk, 

45  By  M.  A.  Clancy,  Asst.  Clerk. 

^ Filed  Nov.  9, 1892.    J.  R.  Young,  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

The  9th  day  of  November,  1892. 

John  H.  Walter,  surviving  trustee,  )^    _  _^    ^    ,^ 
V.  S  No.  14,284.  Equity. 

Carrie  E.T.Knox  etal.         ,\^    „,^     ,  ^.       ,.  , 

On  motion  of  complainant  by  Mr.  John  Ridout,  his  solici- 
tor. It  is  ordered  that  the  defendants,  Carrie  E.  T.  Knoz. 
Corinne  Lee  Scott,  James  W.  Scott,  Julius  P.  ScoU,  Clara  J. 
Scott.  Leanna  Scott,  William  Lee  Scott.  Mary  Scott,  Louisa 
Scott!  Martha  Scott,  Mary  V.  Marriott,  William  H.  Marriott, 
Ruth  H.  Morrow,  Jeremiah  Morrow,  Herod  Osbum,  Alvera* 
Osburn,  Grace  Osbum,  Mason  Osbum,  Decatur  Osburn. 
Richard  Osburn,  Logan  Osbum,  Samuel  W.  Young,  RuUi 
Rickey.  L.  J.  Rickey.  Sarah  E.  Steen,  Joseph  R,  Steen,  Lib- 
bie  Smith,  A.  De  Witt  Smith,  Jane  CampbeU,  Jamea  Camp- 
bell, and  Elizabeth  M.  Young,  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule  da^  occurring  forty 
days  after  this  day:  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default.        ,     .        ,  *     *^       .     * 

The  object  of  this  suit  is  to  obtain  a  decree  for  the  sale,  to 
make  partiUon  of  original  lot  eighteen  (18)  in  square  num- 
bered ten  hundred  and  twenty-seven  (1027)  In  the  city  of 
Washington,  District  of  Columbia,  of  which  John  Young 
died  seized.  ^  ^  ^radLEY,  Justice, 

A  trae  copy.    Test :  J.  R.  Young,  Clerk. 

45  *^^  By  M.  A.  Clancy,  Asst.  aerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

the  4th  day  of  November,  1892. 

Mary  Downs  ) 

V.  >  Equity.  No.  14,178. 

Margaret  Downs  and  others.  ) 

On  motion  of  the  complainant,  by  Fillmore  Beall,  her 
attomey.  it  is  ordered  that  the  defendants,  Patrick  T. 
Downs,  John  Downs.  Eugene  Crimmin,  Jeremiah  Sullivan, 
Jeremiah  Sullivan,  jr..  Eugene  Sullivan,  Michael  Sullivan 
and  William  Sullivan  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule  dav  occurring  forty  days 
after  this  day;  otherwise  the  cause  wil  be  proceeded  with  as 
in  case  of  default. 

The  object  of  this  suit  is  to  procure  a  decree  for  the  sale 
of  the  south  11  feet  of  lot  18  in  square  453,  by  the  depth  of 
76  feet  of  said  lot,  of  which  David  Downs  died  seized  and 
noBsesaed,  for  the  purposes  of  partition. 
*^^^  A.  C.  BRADLEY,  Justice. 

A  true  copy.    Tost:  J.  R.  Young,  Clerk, 

46  By  M.  A.  Clancy,  Asst.  Clerk. 

[Filed  Nov. 4, 1892.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

the  8th  day  of  November,  1892. 

Jane  A.  Messer  )  ^    .   .  ^. 

V.  VNo.  14,276.    Docket  84. 

Andrew  Messer. ) 

On  motion  of  the  plaintiflf,  by  Mr.  William  Twombly.  her 
solicitor,  it  is  this  8th  day  of  November  ordered  that  the  de- 
fendant. ANDREW  MESSER,  cause  his  appearance  to  be 
entered  herein  on  or  before  the  first  mle  day  occurring 
forty  days  after  this  day:  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default.      ,         ^,  *.       a,. 

The  object  of  this  suit  is  to  obtain  a  divorce  ftom  the 
bond  of  marriage,  on  the  ground  of  willful  desertion  for 
the  ftill  and  unintorropted  period  of  two  years. 

By  the  Court:  A.  C.  BRADLEY.  Justice,  Ac. 

46    True  Copy.  Test:  J.  R.  Young,  Clerk,  Ac. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans*  Court  Bnsinesa. 
This  8th  of  November,  1892. 

In  re  estate  of  MINNIE  B.  HEARD,  lato  of  Washington. 
D.  C.    No.  5235.    Administration  Doc.  18. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  a  last  will  and  testament,  and  fbr 
letters  of  administration  c.  t.  a.,  on  the  esUto  of  said 
Minnie  B.  Heard,  deceased,  by  Irwin  B.  Linton : 

Notice  is  hereby  given  to  all  concemed  to  appear  in  this 
Court  on  Friday,  December  2,  1892,  at  11  o'dlock,  a.  m.,  to 
show  cause  if  any  exist  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Waahington 
Law  Reporter,  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court.  A.  C.  BRADLEY.  Justice. 

Test :  L.  P.  Wright,  Register  of  Wills.  D.  O. 

46         Irwin  B.  Linton,  Proctor  for  applicant. 
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Thii  is  to  Gire  Notiee 

That  the  sabscriber,  of  the  District  of  Ck>lambia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Colombia, 
holding:  a  special  term  for  Orphans'  Court  Business,  letters 
of  adnunistraUon  c.  t.  a.,  on  the  personal  estate  of  ANDREW 
FRANK  HOFER.  late  of  the  District  of  Columbia,  deceased. 

All  persons  havinflr  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  dav  of  October 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  esUte. 

Given  under  my  hand  this  26th  day  of  October,  1892. 
46  JOHN  a.  REISINGER, 

Julius  A.  ICaedel,  Proctor.  No.  235  G  St.,  nw. 


This  ii  to  GiTO  Notice 

That  the  subscribers  of  the  District  of  Columbia,  have  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration,  c  t.  a.,  on  the  personal  estate  of  EMILY 
W.  FARQUHAR,  late  of  the  District  of  Columbia,  deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  1st  day  of  November 
next ;  they  may  otherwise  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  our  hands  this  1st  day  of  November,  1892. 
O.  M.  &  H.  8.  Mathews,  SOPHIE  B.  KREIDLER, 

Proctors.  E.  A.  KREIDLER, 

45  1012 12th  St.  nw. 


TlilB  ii  to  Giro  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fi^m  the  Supreme  Court  of  the  District  of  Columbia, 
holdinic  a  special  term  for  Orphan's  Court  business,  letters 
of  administration  on  the  personal  estate  of  JOHN 
GILLIAT,   late  of  Virginia,   deceased. 

All  persons  having  claims,  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  4th  day  of  November 
next :  they  ^nay  otherwise  by  law  be  excluded  tram  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  4th  day  of  November,  1892. 
AMERICAN  SECURITY  AND  TRUST  COMPANY, 
46 By  JOHN  RIDOUT,  Trust  Officer. 


TliiB  ii  to  Giro  Notice 

That  the  subscriber,  of  Norristown,  Pa.,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of  GEORG* 
INE  THOMAS,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  26th  day  of  October 
next ;  thev  may  otherwise  bylaw  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  26tJi  day  of  October.  1892. 
HENRY  R,  BROWN, 
Care  J.  J.  Wilmarth,  Atty.  at  Law. 
46   John  J.  Wilmsulh,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

The  9th  day  of  November,  1892. 

Johh  H.  WaHer,  Surviving  Trustee ) 

V.  {  No.  14.286.    Equity. 

Samutl  Bieber  et  al.  > 

On  motion  of  the  complainant,  by  Mr.  John  Ridout,  his 
solicitor,  it  is  ordered  that  the  defendants,  Corinne  L.  Scott, 
James  W.  Scott.  Julius  F.  Scott.  Clara  J.  Scott,  Leanna 
Scott,  William  L.  Scott.  Mary  Scott,  Louisa  Scott,  Martha 
ScoH,  Maiy  V.  Marriott.  William  H.  MarHott,  Ruth  H. 
Morrow,  Jeremiah  Morrow,  Herod  Osburn,  Alverda  Osbum, 
Grace  Osbum,  Masoo  Osbum.  Decatur  Osbum,  Richard 
Osbum,  Logan  Osbum,  Samuel  W.  Young,  Ruth  Rickey.  L. 
J.  Rickey.  Sarah  E.  Steen.  Joseph  R.  Steen,  Libbie  Smith, 
A.  Dewitt  Smith,  Jane  Campbell,  James  Campbell  and 
Elizabeth  M.  Young,  cause  there  appearance  to  be  entered 
herein  on  or  before  the  first  rule  day  occurring  forty  days 
after  this  day;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  of  sale,  to  make 
partition  of  original  lot  numbered  nineteen  (19)  in  square 
numbered  ten  hundred  and  twenty-seven  (1027)  in  the  cdty 
of  Washington,  District  of  Columbia,  of  which  John  Young 
died  seized. 

A.  C.  BRADLEY,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

46  By  M.  A.  Clancy,  Asst.  Clerk. 


Cegol  Notices. 


This  is  to  Giro  Notiee  ^,    ^     v 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  businees^etters 
testamenti^  on  the  personia  estate  of  HENRY  HALL, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscrilier,  at  the  office  of  Carusi  A  Miller,  488  La. 
Ave.,  on  or  before  the  6th  day  of  November  next;  they 
may  otherwise  by  law  be  excluded  flrom  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  6th  day  of  November.  1882. 

SARAH  HALL, 
Care  Carusi  &.  Miller,  488  La.  Ave. 
46  Carusi  &  Miller,  Proctors. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 

Holding  a  Special  Term  for  Orphans'  Court  BusinesB, 

This  4th  of  November,  1892. 

In  re  estate  of  ELISE  KRAUCH  late  of  Washington,  D. 
C.    No.  6348.    Ad.  D.  18. 

Application  having  been  made  for  the  probate  of  a  papa> 
writing  propounded  as  the  last  will  and  testament,  and  for 
letters  of  aaministration  with  the  will  annexed  on  the  estate 
of  said  Elise  Krauch,  deceased,  by  Theodore  Christiana. 

NoUce  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday,  Dec.  M,  1892,  at  11  o'clock  a.  m..  to  show 
cause,  if  any  exist,  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shaU  be  published  in  the  Washington 
Law  Reporter  once  a  week  in  each  of  three  successive  weeks 
before  said  day.  ^»..,«  ,    x* 

By  the  Court:  A.  C.  BRADLEY.  Justice. 

Test:  L.  P.  WRIGHT,  Reg.  of  Wills.  D.  O. 

46   J.  A.  Maedel,  Proctor  for  applicant. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 

the  8th  day  of  November,  1892. 
J.  S.  Eatby-Smltli 


Theodore  Olynthus  Douglas. 


No.  88,893.    Law.  Docket  9t. 


On  motion  of  the  plaintiiT,  by  Mr.  Tallmadge  A.  Utmbert. 
his  attorney,  it  is  ordered  that  the  defendant,  THEODORE 
OLYNTHUS  DOUGLAS  cause  his  appearance  to  be  entered 
herein  on  or  before  the  first  rule  day  occurring  forty  days 
after  this  day :  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default.  .    •    ,  .  x*^. 

The  object  of  this  suit  is  to  enforce  payment  of  plalntiir's 
demand  of  |76.00  now  entered,  etc.  by  attachment. 

By  the  Court :  A.  C.  BRADLEY,  Justice,  Ac. 

45  Tmeoopy.    Test:  J.  R.  Young. Clerk.  Ac. 

By  M.  A.  Clancy,  Aast.  Clerk. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

the  8th  day  of  November^  1892. 

Mary  L.  Russell  ) 

V.  >  Equity.  No.  14,262. 

Eugene  Ruts^  ) 

On  motion  of  the  complainant,  by  Mr.  J.  Thomas  Soth- 
oron,  her  solicitor,  it  is  ordered  that  the  defendant  <»use  his 
appearance  to  be  entered  herein  on  or  before  the  first  rule 
day  occurring  forty  days  after  this  day;  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  deflault. 

The  object  of  this  suit  is  to  obtain  a  divorce  a  wnmtio 
matrimonii  on  the  ground  of  desertion.         .  ,    ,, 

A.  C.  BRADLEY,  Justice. 

46  Atraecopy.    Test:  J. R.  Young,  aerk. 

By  M.  A.  Clancy,  Asst.  Clerk. 
[Piled  November  8,  1892.   J.  B.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

the  4th  day  of  November,  1892. 

Emma  H.  FHch      ) 

V.  V  No.  14,282.    Equity  Doc  84. 

Sanford  E.  FHoh.  i 

On  motion  of  the  plaintiff,  by  Mr.  Clarence  A.  Branden- 
burg, her  solicitor,  it  is  ordered  that  the  defendant,  BAN- 
FORD  E.  FITCH,  cause  his  appaaranoe  to  be  entered  herein 
on  or  before  the  first  rale  day  occurring  fortv  davs  after  this 
day:  otherwise  the  cause  will  be  proceeded  with  as  in  case 
of  aefault. 

The  object  of  this  suit  is  to  obtain  a  divorce  on  the  ground 
of  deserUon. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  Ac 

True  copy.    Test:  J.  R.  Young,  Clerk,  Ac. 

46  By  M.  A.  Clancy,  Asst.  Clerk. 

LFiled  Nov.  4, 1892.    J.  R.  Young,  Clerk.] 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Thomas  J.  Holmes  ) 

V.  }   In  Equity.    No.  14.233.    Docket  34. 

Mary  Jane  Brady.   ) 

It  appearing  to  the  court  that  process  has  been  duly  issued 
herein  on  October  6,  1892,  to  the  respondent,  Thomas  H. 
Montgomery,  and  that  said  process  has  been  returned  on 
November  1, 1892,  as  to  said  respondent  "Not  to  be  found," 
it  is  this  ninth  day  of  November,  A.  D.  1892,  upon  motion 
of  Thomas  M.  Fields,  solicitor  for  the  complainant,  ordered 
that  said  THOMAS  H.  MONTGOMERY  cause  his  appear- 
ance to  be  entered  herein  on  or  before  the  first  rule  day, 
the  first  occurring  forty  day  after  the  date  hereof:  otherwise 
the  cause  will  be  proceeded  with  as  in  case  of  default.  Pro- 
vided a  copy  of  this  order  be  published  in  the  Washington 
Law  Reporter  and  The  Evening  Star,  newspapers  printed 
and  published  in  the  city  of  Washington,  in  the  District  of 
Columbia,  once  per  week  for  each  of  tne  three  successive 
weeks  prior  to  said  rule  day. 

The  object  of  this  suit  is  to  enforce  a  mechanics*  lien 
against  sublot  25,  in  square  944. 

By  the  Court :  A.  C.  BRADLEY,  Justice. 

A  true  copy.   Test:  J .  R.  Young,  Clerk, 

45  By  M.  A.  Clancy,  Asst.  Clerk. 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  Business,  liters 
of  administration  on  the  personal  estate  of  EMMA  M. 
COMBS,  late  of  the  District  of  Columbia,  deceased. 

All  persons  ha\nng  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  29th  dav  of  October 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  29th  day  of  October,  1892. 
JOSE  M.  YZNAQA, 
44    Nathaniel  Wilson,  Proctor.  May  Building,  City. 


DC] 


This  is  to  Give  Notice 

That  the  subscriber,  of  Washington,  D.  C,  hath  ob- 
tained (torn  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  CHARLES  D. 
COLEMAN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  25th  day  of  May,  1893, 
"1893]  next;  they  may  otherwise  by  law  be  excluded  from  all 

cnefit  of  the  said  estate. 

Qiven  under  my  hand  this  27th  day  of  October,  1892. 
ANNA  M.  COLEMAN,  Executrix, 
44  No.  1311  R.  I.  Ave. 

This  is  to  Gire  Notice  ^ 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  JOHN  O'NEAL, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  October 
next;  they  may  otherwigie  by  law  be  excluded  from  all  benefit 
of  the  said  estate. 

Given  under  my  hand  this  28th  dav  of  October,  1892. 

ELLEN  O'NEAL, 
44    Hugh  T.  Taggart,  Proctor.     3600  M  St.,  Geotwn.,  D.  C. 


This  is  to  Gire  Notice 

That  the  subscriber,  of  Washington,  D.  C,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  ihe  personal  estate  of  W.  BROWN 
CURRY,  late  of  Washington,  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  !-ubscriber,  on  or  belbre  the  28th  dav  of  October 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Qiven  under  my  hand  this  28th  day  of  October,  1892. 
A.  A.  HOEHLING,  jr., 
44  1416  F  St.,  nw. 


£eqal  Noticee. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  QF  COLUMBIA. 
This  2d  day  of  November,  1892. 
Thomas  H.G.Todd  1 


Equity.    No.  14.258. 


The  Unknown  Heirs  of 

Luke  Wheeler,  and 
The  Unknown  Heirs  of 

John  Cowper. 

On  motion  of  J.  J.  Johnson  and  William  B.  Todd,  aoUm- 
tors  for  the  complainant,  it  is  ordered  that  the  defendants, 
the  unknown  heirs  of  Luke  Wheeler  and  the  unknown 
heirs  of  John  Cowper,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-dav  occurring  forty  days 
after  this  day;  otherwise  the  cause  will  be  proceeded  with  as 
in  case  of  default. 

The  object  of  this  suit  is  to  enforce  the  execution  of  a 
conveyance  by  the  said  defendants  to  the  complainant  of 
part  of  subdivision,  lot  No.  31,  in  square  No.  456,  beginning 
for  the  same  at  the  northwest  corner  of  said  lot  81;  tbenee 
south  17  ft.,  8K  inches;  thence  east  48  ft.,  S  inches;  thence 
north  17  ft.,  8>|  inches;  thence  west  48  ft.,  8  inches  to  the 
place  of  beginning. 

A.  O.  BRADLEY,  Justice. 
A  true  copy.    Test :  J.  R.  Young,  Clerk. 

By  M.  A.  Clancy,  Asst.  Clerk. 
44    [PUed  November  2, 1892.    J.  R.  Young,  aerk.] 


This  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained from  the  Supreme  Court  of  the  District  of  Coliunfiia. 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  ANDEB80N 
ARNOT,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there* 
of  to  the  subscriber,  on  or  before  the  2d  day  of  November 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  2d  day  of  November,  1892. 
AMERICAN  SECURITY  AND  TRUST  COMPANY, 
44  By  JOHN  RIDOUT,  Trust  Oi&oer. 


Tliis  is  to  Gire  Notice 

That  the  subscriber,  of  Washington.  D.  C.  hath  ob- 
tained from  the  Supreme  Court  of  the  District  or  Columbia, 
holding  a  special  term  for  Orphans'  Court  bosiness.  letters 
of  administration  on  the  personal  estate  of  MICHAEL  P. 
CALLAN.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there* 
of,  to  the  subscriber,  on  or  before  the  9th  day  of  July,  1898, 
next;  they  may  otherwise  by  law  be  excluded  fW>m  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  2d  day  of  November,  1892. 
TH08.  H.  CALLAJI. 
44       No.  5086.    Ad.  D.,18.  472  La.  Ave. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  20th  day  of  October,  1892. 
Wsrgurite  Kuder ) 

Louis  F.Kuder.) 

On  motion  of  the  plaintiff,  by  Messrs.  Alex.  H.  Bell  and 
John  Mawdsley,  her  solicitors,  it  is  ordered  that  the  defen- 
dant, LOUIS  F.  KUDER,  cause  his  appearance  to  be 
entered  herein  on  or  before  the  first  rule^ay  occorring 
forty  days  after  this  day ;  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  of  default. 

The  object  of  this  suit  is  divorce  from  the  bond  of  mar- 
riage with  said  defendant,  and  the  ground  therefor  as 
ns  alleged  by  the  bill  herein  filed  is  desertion  for  a  period  of 
over  two  years. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  Ac. 

44    A  true  copy.    Test :         J.  B.  Young,  Clerk,  Ac. 


No.  14,201.    Equity  Doc.  84. 


Tliis  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  hatb  ob- 
tained ftom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  Business,  lettign 
testamentary  on  the  personal  estate  of  WILLIAM  B. 
CLAGE  FT,  late  of  the  District  of  Columbia,  deoeased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  firom  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  October,  1892. 
ADELE  CLAGBTT, 
44    Howard  C.  Clagett,  Proctor.         No.  1006 16th  St.,  nw. 
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This  ii  to  Giro  Notice 

That  the  subscriber,  of  New  York  City,  N.  Y.,  hath  ob- 
tained fkt>m  the  Supreme  Ck>urt  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  CAROLINE 
H.  SHEARMAN,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  day  of  October 
next:  they  may  otherwise  bylaw  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  28th  day  of  October,  1892. 
WILLIAM  H.  HIGBEB. 
Care  WARD  THORON, 
44    Ward  Thoron,  Proctor.  1606  Pa.  Ave. 


This  is  to  Giro  Notice 

That  the  subscriber  of  the  District  of  Columbia,  has  ob- 
tained firom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  JOHN  ADAMS, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  7th  day  of  October  next ; 
they  may  otherwise  by  law  be  excluded  firom  all  benefit  of 
the  said  estate. 

Given  under  my  hand  this  7th  day  of  October.  1892. 
HANNAH  ADAMS. 
44    Geo.  F.  Williams,  Proctor.  114  11th  St.,  se. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
The  81st  day  of  October,   1892. 
Anna  Lynch      1 

Edward  TT'Mtthews.       No.  14,114.    Equity.    Doc.  34. 
trustee,  et  al.    J 

On  motion  of  the  nlaintiff,  by  Mr.  James  Hoban,  her 
solicitor,  it  is  ordered  that  the  defendants,  Rachel  B, 
Mathews,  widow,  Charles  8.  Mathews,  Minnie  M.  Mathews, 
his  wif6,Charles  W.  Hayes.SophiaS.Chappell,  William  Chap- 

Kll.  her  huband,  Louisa  C.  Polk,  Trusten  Polk,  her  bus- 
nd,  Eliza  A.  Mathews,  widow,  Charles  A.  Mathews,  Mary 
D.  M.  Mathews,  his  wife,  Andrew  S.  Mathews,  William  B. 
Mathews,  George  W.  Mathews,  Abbie  C.  Mathews,  his  wife, 
Mary  C.  Mathews,  widow,  Laura  MandevUle,  Henry  C.  Man- 
deville,  her  husband,  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule  day  occurring  forty  days 
after  this  day;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  have  complainant's  title  to  the 
part  of  lot  three  (8),  in  square  numbered  four  hundred  and 
eighty-eight  (488),  described  in  the  fourth  paragraph  of  her 
bill  filed  in  this  cause,  adjudged  and  decreed  by  the  court,  to 
be  a  fee  simple  title  and  so  made  of  record,  and  that  the 
said  Edward  Mathews  and  John  Ridout,  trustees,  defen- 
dants, and  the  other  defendants  hereto,  their  afents  and 
attorneys,  and  all  other  persons  in  their  behalf,  may  be 
perpetually  eojoined  from  claiming  the  said  property  against 
complainant,  or  in  any  manner  fnterfering  witb  the  said 
complainant,  in  her  fhll  enjoyment  of  her  said  fee-simple 
title  in  the  same. 

This  order  to  be  published  once  a  week  for  three  weeks  in 
The  Evening  Star  and  ss  well  in  the  Washington  Law 
Reporter. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  &c. 

A  true  copy.    Test:  J.  R.  Young,  Clerk. 

44  By  M.  A.  Clancy.  Asst.  Clerk. 

[Piled  October  81, 1802.    J.  R.  Young,  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA.' 
Catharine  Jordan 

CtesariuVjordan.      [   No.  14,171.    Equity  Doc.  34. 
alias  John  Jordan. 

On  motion  of  the  petitioner,  by  Nessrs.  Nauck  &  Nauck, 
her  solicitors,  it  is  on  this  28th  day  of  October,  A.  D.,  1892, 
ordered  that  the  defendant  cause  his  appearance  to  be 
entered  herein  on  or  before  the  first  rule-aay  occuring  forty 
days  after  this  day:  otherwise  the  cause  will  be  proceeded 
with  as  in  case  of  default. 

Provided  this  order  be  published  once  a  week  for  three 
successive  weeks  in  The  Washington  Law  Reporier  before 
said  rule-day. 

The  object  of  this  suit  is  to  obtain  an  absolute  divorce 
from  the  defendant  upon  the  ground  of  desertion  and  aban- 
donment. 

A.  C.  BRADLEY,  JusUce. 

True  copy.    Test:  J.  R.  Young,  Clerk. 

,_,  ,  _  By  M.  A.  Clancy,  Asst.  Clerk. 

44         [Filed  October  28, 1882.   J.  R.  Young,  aerk.] 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Anne  Falna  ) 

V.  V  No.  14,188.    Equity.    Doc  84. 

Nalle  Falna.  ) 

On  motion  of  the  petitioner,  by  Messrs.  Nauck  &  Nauck, 
her  solicitors,  it  is  on  this  28th  day  of  October,  A.  D.  1892, 
ordered  that  the  defendant  cause  his  appearance  to  be  en- 
tered herein  on  or  before  the  first  rule-day  occurring 
forty  davs  after  this  day;  otherwise  the  cause  will  be 
proceeded  with  as  in  case  of  default. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  successive  weeks  in  the  Washington  Law  Reporter 
before  said  rule-dav. 

The  object  of  this  suit  is  to  obtain  an  absolute  divorce 
fVom  the  defendant  upon  the  ground  of  desertion  and 
abandonment. 

A.  C.  BRADLEY,  Justice. 
A  true  copy.    Test:  J.  R.  Young,  Clerk. 

44  .  By  M.  A.  Clancy,  Asst.  Clerk. 

[FUed  October  28, 1892.  J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Court  Business, 
November,  4, 1892. 

In  the  case  of  Wilbur  J.  Allen,  executor  of  CATHERINE 
NIEDFELDT,  deceased,  the  executor  aforesaid  has,  with 
the  approval  of  the  Court,  appointed  Friday,  the  2d  day  of 
December,  A.  D.  1892,  at  11  o'clock,  a.  m..  for  making  pay- 
ment and  distribution  under  the  Court's  direction  and  con- 
trol; when  and  where  all  creditors  and  persons  entitled  to 
distributive  shares  (or  legacies)  or  a  residue,  are  hereby  noti- 
fied to  attend  in  person  or  by  agent  or  attorney  duly  au- 
thorized, vritb  their  claims  against  the  estate  properly 
vouched;  otherwise  the  executor  will  take  the  benefit  of  the 
law  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous 
to  the  said  day. 

Test :  L.  P.  WRIGHT,  Reg.  of  Wills,  D.  C. 

44    No.  4.098.    James  Coleman,  Proctor. 

XHIRD    IBISERXIOBI. 

This  is  to  eire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  ot  JOHN  H. 
RUSSELL,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  dav  of  October 
next;  they  may  otherwise  by  law  be  excluded  from  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  18th  day  of  October,  1892. 
D.  C.  GOODALB,  Admr. 

1385  E  St.,  n.  w. 

McDonald,  Bright  &  Fay,  Proctors. 

~iN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  an  Equity  Court 

the  25th  day  of  October.  A.  D.  1892. 

Zadok  T.  Gait,  Surviving  Trustee,  &c.,  Plaintiff,  v.  George  M. 

Robeson.  Surviving  Administrator  et  al., 

Defendants. 

No.  11,718.    Equity  Docket  29. 

On  motion  of  Mr.  Blair  Lee,  solicitor  for  the  Children's 
Hospital,  the  complainant  in  a  cross-bill  filed  in  the  above 
entitled  cause,  it  is  ordered  that  the  following  named  de- 
fendants to  said  cross-bill,  namely :  George  M.  Robeson, 
surviving  administrator  of  the  estate  of  J.  Wylie  Aulick, 
Francis  F.  Conover,  Richard  F.  Conovw,  Sophia  S.  Conover, 
Rachel  W.  Baker,  Helen  Louise  Morris,  Henry  J.  Camea, 
John  Carues.  Julia  M.  Stout,  Mary  A.  Stout,  Mary  M. 
Leland,  Richmond  O.  Aulick,  certain  unknown  hcdrs  of 
Henry  J.  Miller,  and  other  unknown  next  of  kin  of  the  late 
Cornelia  A.  Dikeman,  cause  there  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
after  tbis  day;  otherwise  the  cause  will  be  proceeded  with  as 
in  case  of  default. 

The  object  of  said  cross-bill  is  to  construe  the  last  will  and 
testament  of  the  late  Cornelia  A.  Dikeman,  deceased,  to 
state  the  account  of  Zadok  T.  Gait,  surviving  trustee  of  her 
estate  and  to  obtain  a  decree  in  favor  of  the  complainant  in 
said  cross-bill  for  its  proportionate  share  of  the  residuum  of 
said  estate. 

A.  C.  BRADLEY,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk. 

48  By  M.  A.  Clancy,  Asst.  Clerk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  an  Equity  Ck>art 

the  20th  day  of  October,  A.  D.  1892. 

Zadok  T.  Gait,  Surviving  Trustee,  Ac.,  Plaintiff,  v.  George  M. 

Robeson,  Surviving  Administrator,  et  al.. 

Defendant. 

No.  11.718.    Equity  Docket  29. 

On  motion  of  Mr.  Woodbury  Blair,  solicitor  for  the 
Evangelical  Educational  Society  of  the  Protestant  Episcopal 
Church,  the  complainant  in  a  cross-bill  filed  in  the  above 
entitled  cause,  it  is  ordered  that  the  following  named  de- 
fendants to  said  cross-bill,  namely :  George  M.  Robeson, 
surviving  administrator  of  the  estate  of  J.  Wylie  Aulick, 
Francis  P.  Conover,  Richard  F.  Conover,  Sophia  S.  Conover, 
Rachel  W.  Baker,  Helen  Louise  Morris,  Henry  J.  Games, 
John  Games,  Julia  M.  Stout,  Mary  A.  Stout,  Mary  M. 
Leland,  Richmond  O.  Aulick,  certain  unknown  heirs  of 
Henry  J.  Miller,  and  other  unknown  next  of  kin  of  the  late 
Cornelia  A.  Dikeman.  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule-day  occurring  forty  days 
after  this  day;  otherwise  the  cause  will  be  proceeded  with  as 
in  case  of  default. 

The  object  of  said  cross-bill  is  to  construe  the  last  will  and 
testament  of  the  late  Gomelia  A.  Dikeman,  deceased,  to  state 
the  account  of  Zadok  T.  Gait,  surviving  trustee  of  her  estate 
and  to  obtain  a  decree  in  favor  of  the  complainant  in  said 
cross-bill  for  its  proportionate  share  of  the  residuum  of  said 
estate. 

A.  C.  BRADLEY,  Justice. 

True  copy.    Test:  J.  R.  Young,  Clerk. 

43  By  M.  A.  Clancy,  Asst.  Clerk. 


This  is  to  GIto  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained fW>m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of 
HARRIET  W.  8HACKLETT,  late  of  the  District  of  Col- 
umbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  18th  day  of  October 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  esUte. 

Given  under  my  hand  this  18th  day  of  October,  1892. 
RALEIGH  SHERMAN, 
48    P.  E.  Dye,  Proctor.                                  614  11th  St.,  n.  w. 
^ . 

This  is  to  Giye  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration,  d.  b.  n.  on  the  personal  estate  of 
WARNER  SMITH,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of; to  the  subscriber,  on  or  before  the  16th  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  16th  day  of  October,  1892. 

WILLIAM  H.  LEE, 
48    W.  K.  Duhamel.  Proctor.  No.  18  C  St.,  n.  w. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

October  26th,  1892. 

In  the  case  of  William  H.  Barstow,  administrator  of  JOHN 
BRIEN,  deceased,  the  administrator  aforesaid  has,  with 
the  approval  ot  the  court,  appointed  Friday,  the  25th 
day  oi  November,  A.  D.  1892,  at  11  o'clock  a.  m.  for 
making  payment  and  distribution  under  the  court's 
direction  and  control;  when  and  where  all  creditors 
and  persons  entitled  to  distributive  shares  (or  legacies) 
or  a  residue,  are  hereby  notified  to  attend  in  person 
or  by  agent  or  attorney  duly  authorized,  with  their 
daims  against  the  estate  properly  vouched ;  otherwise  the 
administrator  will  take  the  benefit  of  the  law  against  them. 

Provided,  a  copv  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  "  Washington  Law  Reporter"  previous 
to  the  said  day. 

Test :  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
48     No.  4622.    Ad.  D.  17.    John  Ridout,  Proctor. 


Ctgal  INotues. 


This  is  to  Giro  Notice 

That  the  subscriber,  of  the  New  York  City  hAth  ob- 
tained fVom  the  Supreme  Court  of  Uie  District  of  ColDmbia 
holding  a  special  term  for  Orphans*  Court  businees,  letters 
testamentary  on  the  personal  estate  of  FRANK  FORSTER 
alias  CLEMENT  STROBL,  late  of  the  United  States  Army, 
deceased. 

All  persons  havine  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subscriber,  on  or  before  the  22d  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  band  this  22d  day  of  October.  1892. 
WILLIAM  Q,  JUDGE, 
Executor  of  Estate  of  Frank  Forster  alias  Clement  StrobI, 

144  Madison  Ave.,  N.  T.  aty. 
43    J.  Guilford  White,  Proctor,  919  F  St.,  n.  w. 

Tills  is  to  Giye  Notice 

That  the  subscriber,  of  District  of  Columbia,  has  obtained 
from  the  Supreme  Court  of  the  District  of  Columbia,  hold- 
ing a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  LINDEN  KENT, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  2Sth  day  of  October 
next;  they  may  otherwise  by  law  be  excluded  from  all  ben- 
efit of  the  said  estate. 

Given  under  my  hand  this  25th  day  of  October  189S. 
JAMES  LOWNDES. 

48    Ward  Thoron,  Proctor.  1605  Pa.  Ave. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 
October  24th.  1892. 

In  the  case  of  Alft«d  G.  Gross,  administrator  of  the  es- 
late  of  CORDEUA  SKIDMORE.  deceased,  the  administra- 
tor afore!^aid  has,  with  the  approval  or  the  court,  ap- 
pointed Friday,  the  18th  day  of  November,  A.  D.  I9n, 
at  2  o'clock  p.  m.,  for  making  payment  and  distribn- 
tion  under  the  court's  direction  and  control;  when  and 
where  all  creditors  and  persons  entitled  to  distributive 
shares  or  a  residue,  are  hereby  notified  to  attend 
or  by  agent  or  attorney  duly  authorized,  in  per- 
son with  their  claims  against  the  estate  properly 
vouched;  otherwise  the  administrator  will  take  the  bene* 
fit  of  the  law  against  them. 

Provided  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  in  the  Washington  Law  Reporter  previous  to 
the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
43    No.  4108.    Ad.  D.  16.    E.  A.  Newman,  Proctor. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  an  Equity  Court 

the  20th  day  of  October,  A.  D.  1892. 

Zadok  T.  Gait.  Surviving  Trustee,  Ac.,  PlaintifT,  v.  Georga 

M.  Robeson,  Surviving  Administrator,  et  aL, 

Defendants. 

No.  11,718.    Equity  Docket  29. 

On  motion  of  Mr.  Woodbury  Blair,  solicitor  for  the 
Domestic  and  Foreign  Missionary  Societv  of  the  Protestant 
Episcopal  Church  of  the  United  States,  the  complainant  in 
a  cross-bill  filed  in  the  above  entitled  cause.  It  is  ordered 
that  the  following  named  defendants  to  said  croes-bill. 
namely:  George  M.  Robeson,  surviving  administrator  of 
the  estate  of  J.  Wylie  Auhck,  Francis  F.  Conover,  Richard 
F.  Conover,  Sophia  S.  Conover.  Rachel  W.  Baker,  Helen 
Louise  Morris,  Henry  J.  Games,  John  Games,  Julia  M. 
Stout,  Marv  A<  Stout,  Marv  M.  Leland,  Richmond  O.  Aiili<dc 
certain  unknown  heirs  of  Heniy  J.  Miller,  and  other  un- 
known next  of  kin  of  the  late  Cornelia  A.  Dikeman,  cause 
their  appearence  to  be  entered  herein  on  or  before  the  first 
rule-day  occurring  forty  days  after  this  dayj  otherwise  the 
cause  will  be  proceeded  witn  as  in  case  of  default. 

The  object  of  said  crossbill  is  to  constme  the  last  will  and 
testament  of  the  late  Gomelia  A.  Dikeman,  deceased,  to 
state  the  account  of  Zadok  T.  Gait,  surviving  trustee  of  her 
estate  and  to  obtain  a  decree  in  fkvor  of  the  complainant  in 
said  cross-bill  for  its  proportionate  share  of  the  residuum  of 
said  estate. 

A.  C.  BRADLEY,  JusUce. 

A  troe  copy.    Test :  J.  R.  Young,  Clerk. 

48  By  M.  A.  Clancy,  Asit.  Clerk. 
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Supreme  Court  of  the  United  States. 

Decided  October  81, 1892. 

The  Cincinnati  Sale  and  Lock  Company  et  al., 
Plaintiffs  in  Error,  vs.  The  Grand  Rapids 
Safety  Deposit  Company. 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

The  Chibp  Justice  :  Judgment  was  rendered 
in  this  case  by  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio  on 
April  25, 1891.  An  entry  was  made  of  record, 
June  19,  1891,  that  the  court  ^'allows  a  writ  of 
error  to  the  Supreme  Court  of  the  United  States, 
with  stay  of  execution,  upon  the  filing  of  a 
supersedeas  bond,"  as  described,  and  such  a 
bond  was  filed  and  approved  June  20,  1891.  A 
petition  for  the  allowance  of  the  writ  of  error 
and  an  assignment  of  errors  were  filed  in  the 
clerk's  oflace  of  the  Circuit  Court,  July  3,  1891, 
and  the  writ  of  error  bears  test  and  was  filed 
in  that  office  on  that  day,  and  a  citation  to  the 
party  adverse  signed  and  served. 

The  motion  to  dismiss  must  be  sustained  upon 
the  authority  of  Wauton  v.  De  Wolf,  142  U.  S., 
138;  Brooks  v.  Norris,  11  How.,  203;  Credit  Co. 
V.  Arkansas  Central  Railway  Co.,  128  U.  S.,  258, 
and  oases  cited. 

Writ  of  error  dismissed, 

—  —  •  •«•»>  •  -  ^    — 

UsUBY— Corporations.— When  an  agent  of  a 
foreign  loaning  corporation  is  acting  under  a 
contract  therewith  which  provides  shat  "all 
commissions  on  loans  by  the  company,  and  all 
bonuses  payable  by  borrowers  in  respect  to 
such  loans,  shall  belong  to  the  company,"  he  is 
presumed  to  be  acting  for  the  company  in  col- 
lecting commissions  on  loans  in  excess  of  law- 
flil  interest,  when  the  company  has  knowledge 
of  each  step  taken  by  him  in  their  negotiation, 
although  the  agent  receives  the  exclusive  bene- 
fit of  the  commission.  Investment  Co.  v. 
McBroom,  30  Pac.  Rep.,  859. 


Supreme  Court  of  Rhode  Island. 


THAXTER  V.  TURNER. 
Dedication— Sale  by  Plat. 

Where  the  owner  of  land  plats  It  into  lots  and  sells  one  of 
them  by  reference  to  the  plat,  which  has  been  recorded, 
the  sale  constitutes  a  dedication  of  all  the  streets  marked 
on  the  plat,  and  at  the  suit  of  the  purchaser  a  court  of 
equity  will  enjoin  the  vendor  f^om  obstructing  any  ot 
them. 

Decided  July  23, 1892. 

Per  Curiam:  The  law  seems  to  be  well  set- 
tled, where  the  owner  of  land  divides  it  into 
house  lots,  streets,  and  public  places,  for  the 
purposes  of  sale,  by  having  the  same  platted, 
and  recording  the  plat  in  the  office  of  the  re- 
corder of  de^s,  and  then  sells  one  or  more  of 
said  lots,  describing  the  same  by  a  reference  to 
said  platL  that  he  thereby  annexes  to  each  lot 
sold  a  right  of  way  in  the  platted  streets  de- 
liniated  on  said  plat,  which  neither  he  nor  his 
successors  can  afterwards  interrupt  or  control. 
In  Elliott,  Roads  &  S.  pp.  112,  113,  this  prin- 
ciple is  laid  down  as  follows:  "It  is  not  only 
those  who  buy  land  or  lots  abutting  on  a 
street  or  road  laid  out  on  a  map  or  plat  that 
have  a  right  to  insist  upon  the  opening  of  the 
street  or  road,  but  where  streets  and  roads  are 
marked  on  a  plat,  and  lots  are  bought  and 
sold  with  reference  to  the  plat  or  map,  all  who  ^ 
buy  witih  reference  to  the  general  plan  or 
scheme  disclosed  hy  the  plat  or  map  acquire  a 
right  in  all  the  public  ways  designated  thereon 
and  may  enforce  the  dedication."  The  plan  or 
scheme  indicated  on  the  map  or  plat  is  regarded 
as  a  unity  and  it  is  presumed,  as  it  well  may  be, 
that  the  public  ways  add  value  to  all  the  lots 
embraced  in  the  general  scheme  or  plan.  Cer- 
tainly, as  every  one  knows,  lots  with  con- 
venient cross  streets  are  of  more  value  t^an 
those  without,  and  it  is  fair  to  presume  that  the 
original  owner  would  not  have  donated  land 
for  public  ways,  unless  it  gave  value  to  the  lots," 
"So,  too,  it  is  just  to  presume  that  the  purchas- 
ers paid  the  added  value,  and  the  donor  ought 
not,  therefore,  to  be  permitted  to  take  it  from 
them  by  revoking  part  of  his  dedication."  See 
also.  Rowan's  Ex'rs  v.  Town  of  Portland,  8  B. 
Mon.,  232;  In  re  Opening  of  Pearl  Street,  111  Pa. 
St.,  665,  5  Atl.  Rep.,  430;  Bartlett  v.  Bangor,  67 
Me.,  460;  De  Witt  v.Villiage  of  Ithaca.,  15  Hun., 
668.  In  2 Dill.  Mun.  Corp.,  (4th  Ed.)  Sec.  640,  the 
author  states  the  rule  thus:  "While  a  mere 
survey  of  land,  by  the  owner,  into  lots  defining 
streets,  squares,  etc,  will  not,  without  a  sale, 
amount  to  a  dedication,  yet  a  sale  of  lots  with 
reference  to  such  a  plat  or  describing  lots  as 
bounded  by  streets,  will,  as  between  the  gran- 
tor and  grantee,  amount  to  an  immediate 
and  irrevocable  dedication  of  the  streets,  bind- 
ing upon  both  vendor  and  vendee."  The  same 
doctnne  was  announced  by  this  court  in  Cha- 
pin  V.  Brown,  16  R  I.,  579,  10  Atl.  Rep. ,  639.  See 
also,  Clark  v.  City  of  Providence,  10  R.  I.,  437. 
It  is  clear  that  the  complainant  has  no  ade- 
quate remedy  at  law  in  the  premises.  The  de- 
murrer is  therefore  overruled. 
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SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
In  General  Term. 


NICHOLAS  T.  HALLER 

vs, 

NATHAN  B.  CLARK. 


1.  Plainly  the  wife  of  the  defendant  would  not  have  been  a  oompe- 

tent  witness  for  her  husband  at  common  law;  and  in  the 
opinion  of  this  court,  the  Evidence  Act  has  made  no  change 
in  that  regard. 

2.  The  objection  to  the  testimony  of  the  wife,  when  offered  in  behalf 

of  her  husband,  rests  solely  upon  grounds  of  public  policy 
and  to  that  the  statute  has  no  application. 

3.  Exceptions  to  the  auditor's  report  should  not  leave  the  court  in 

doubt  whether  the  ground  of  the  complaint  is  an  absence  of 
evidence,  or  a  preponderance  against  the  auditor's  conclusion, 
or  whether  the  testimony  relied  on  was  inadmissible  in  law. 

4.  The  rule  by  which  this  court  is  governed  ifl  considering  such 

exceptions  as  are  proper  in  form,  is  found  in  Crawford  v. 
Neale,  144  U.  S.,  page  686,  where  the  court  says :  **  The  find- 
ings and  conclusions  of  a  master  upon  conflicting  testimony 
are  to  be  taken  as  presumptively  correct,  and  unless  some 
obvious  error  in  the  application  of  the  law  has  intervened,  or 
some  serious  or  important  mistake  has  been  made  in  the  con- 
sideration of  the  evidence,  the  decree  should  stand." 
6.  If  certain  parts  of  the  contractor's  work  were  accepted  by  the 
defendant  after  they  were  completed,  such  acceptance  implies 
that  the  work  is  to  be  paid  for,  and  it  is  too  late  to  renew 
objections  that  had  thus  been  waived,  when  suit  is  brought  to 
recover.  ^ 

6.  The  court  may  take  cognizance  of  matters  of  history  sufficiently 

to  know  that  the  shipping  of  English  brick  to  this  country 
had  ceased  perhaps  a  hundred  years  before  the  house  in  ques- 
tion in  this  case  was  built. 

7.  The  objection  to  the  apportionment  of  the  auditor's  fee  and  its 

amount  would  seem  to  be  within  the  discretion  of  the  justice 
below,  under  the  Seventy-seventh  Equity  Rule. 

In  Equity.    No.  9.869.    Decided  October  31, 1892. 
The  Chief  Justice  and  Justices  Haonbr  and  Jambs,  sitting. 

Mr.  E.  H.  Thomas  for  plaintiflF. 

Messrs.  Carusi  &  Miller  for  defendant. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  Court: 

This  is  a  bill  in  equity  filed  by  the  complainant  to  en- 
force a  mechanics'  lien  for  work  done  on  a  dwelling 
situated  near  Rock  Creek  on  K  street  in  the  city  of  Wash- 
ington, belonging  to  the  defendant. 

The  bill  alleges  that  on  the  9th  of  October,  1885,  the 
complainant  entered  into  a  contract  with  the  defendant  to 
remodel  the  building  for  the  sum  of  $2,800,  to   be  paid 
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in  instalments ;  that  in  accordance  with  the  requirements 
of  the  contract  he  did  remodel  it  and  hecame  entitled 
to  the  payment  of  the  sum  agreed  on,  but  the  complain- 
ant only  paid  him  f  1,200,  leaving  a  balance  of  f  1,600 
due ;  that  during  the  remodeling  of  the  dwelling,  certain 
extra  work  was  done,  by  agreement  for  which  $460  is  a 
proper  remuneration,  but  no  part  of  which  has  been  paid ; 
that  the  building  was  completed  by  the  20th  of  Feb- 
ruary, 1886,  and  he  claims  the  benefit  of  the  statute  to 
enforce  his  lien  against  the  property. 

The  defendant,  in  his  answer,  replies  at  length  to  the 
charges  made  by  the  complainant.  In  general  it  is  enough 
to  say  he  admits  having  made  the  contract  referred  to  and 
made  an  exhibit  to  the  bill ;  that  the  complainant  claims 
to  have  performed  the  contract,  but  he  denies  that  he  did 
so ;  that  the  work  was  not  done  by  the  complainant  accord- 
ing to  his  obligation^  and  that  what  was  actually  done,  was 
of  such  inferior  character,  that  it  was  of  very  little  use  to 
him ;  that  the  extras  were  matters  which  the  complainant 
was  obliged  to  do  under  the  contract,  and  that  they  were 
badly  done  like  the  rest  of  the  work;  that  the  conse- 
quence of  the  whole  affair  was  the  house  was  unlike  that 
which  the  complainant  had  contracted  to  present  to  him, 
after  being  remodeled ;  and  was  so  inferior  in  workmanship, 
and  so  defective  that  he  was  obliged  to  expend  in  making 
it  habitable  a  large  sum  of  money,  claimed  in  his  exceptions 
to  the  auditor's  report  to  amount  to  $3,641.50;  which  if 
a  cross  bill  had  been  filed  and  the  defendant's  claims  were 
proved  would  represent  what  the  complainant  would  have 
to  pay,  in  addition  to  his  outlay  in  repairing  the  house. 

One  of  the  items  in  this  statement  is  a  charge  of  $650 
for  the  improper  construction  of  the  front  wall  of  the  house. 
Another  is  $400  on  account  of  plastering  badly  done; 
another  is  $917.52  for  repairs  that  were  rendered  neces- 
sary by  the  bad  work  of  complainant;  $350  for  changes 
in  the  plans;  and  there  is  also  a  claim  of  $350  loss  of 
rent  by  delay. 

The  contract  entered  into  between  the  parties  origin- 
ally is  a  very  remarkable  document.  If  they  had  taken 
special  pains  to  devise  a  scheme  by  which  they  would 
surely  get  themselves  into  trouble,  they  could  scarcely 
have  succeeded  better  than  they  did  in  this  agreement. 
It  was  prepared  on  a  blank  printed  in  a  town  in  New 
York,  and  is  stated  therein  to  be  the  copyright  property 
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of  the  inventor  and  is  intended  for  record  in  the  town 
clerk's  office  in  that  State.  Evidently  the  defendant  and 
complainant  expended  their  money  for  attorneys  too  late; 
they  should  have  gotten  some  capable  person  to  prepare 
their  contract  before  the  work  began. 

In  the  printed  part  of  the  agreement  Haller  contracts 
"  well  and  sufficiently  to  eredy  finish  and  deliver  the  house 
in  a  true,  perfect,  and  thoroughly  workmanlike  manner," 
although  the  house  had  been  erected  for  many  years. 
Then  in  writing  he  agrees:  "To  remodel  an  old  house, 
said  house  to  be  turned  into  flats,  located  on  K  street, 
between  26th  and  27th  streets,  north-west.  Work  re- 
quired in  the  erection  and  completion  of  said  building 
or  flats  for  the  party  of  the  second  part,  on  ground 
situated  as  aforesaid,  in  the  city  of  Washington,  Dis- 
trict of  Columbia,  agreeably  to  plans,  drawings  and 
specifications  prei)ared  for  said  works  by  Nicholas  T. 
Haller,  architect,  to  the  satisfaction  and  under  the  direc- 
tion and  personal  supervision  of  Nicholas  T.  Haller^  architecV* 
The  latter  part  of  this  paragraph  was  afterwards  changed, 
by  interlineation  so  as  to  read  "to  the  satisfaction  and 
under  the  direction  and  personal  supervision  of  Mrs. 
H.  W,  Clarky  architect " — sh^  being  the  wife  of  the 
defendant.  Then  follows  a  covenant  by  the  party  of 
the  second  part  that  he  will  pay  for  the  work :  "  Pro- 
vided that  in  each  case  of  said  payments,  a  certificate  shall 
be  obtained  from  and  signed  by  Nicholas  T.  Haller^  archi- 
tect, to  the  eff'ect  that  the  work  is  done  in  strict  accord- 
ance with  the  drawings  and  specifications  and  that  he  con- 
sidei's  the  payment  properly  due."  The  chances  were, 
decidedly,  that  Haller  as  architect  would  probably  have  no 
great  difficulty  in  certifying  that  his  own  work  as  contrac- 
tor had  been  properly  performed.  But  a  valuable  safe- 
guard was  introduced  in  the  latter  part  of  the  contract,  in 
these  words:  "Should  any  dispute  arise  respecting  the 
true  construction  and  meaning  of  the  contract  and  specifi- 
cations, as  to  what  is  extfa  work  outside  of  the  contract, 
the  same  shall  be  decided  by  Nicholas  T,  Haller^  architect, 
and  his  decision  shall  be  final; "  which  also  was  changed, 
so  as  to  read :  "The  same  shall  be  decided  by  Mrs.  H.  W. 
Clark,  architedy  and  his  decision  shall  be  final" 

The  result  that  might  have  been  expected  followed. 
The  parties  dififered  of  course  ;  and  that  was  the  occasion  of 
the  filing  of  this  bill.    The  case  went  to  proof,  and  on 
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the  29th  of  June,  1889,  the  court  below  referred  it  to 
Mr.  Johnson,  as  special  auditor,  to  examine  the  testi- 
mony taken  in  the  cause,  and  digest  the  same  for 
the  court,  and  report  what  deduction,  if  any,  should  be 
made  from  the  claim  of  complainant  for  omitted  work,  and 
for  defective  work,  as  in  violation  of  the  contract  with  the 
defendant;  also  for  work  done  by  defendant  in  making 
good  defective  work  of  complainant;  also  to  allow  for  all 
money  paid  by  defendant  for  and  on  account  of  mechan- 
ics' and  material  men's  liens  filed  in  the  clerk's  oflBce 
against  said  property.  All  questions  respecting  the  com- 
petency of  the  testimony,  or  any  part  thereof,  the  legal  rights 
of  the  parties  upon  the  whole  proof,  were  to  be  passed  upon  by 
the  auditor,  subject  to  the  review  of  the  court.  The  audi- 
tor was  also  required  to  set  forth  the  items  claimed  and 
allowed  or  disallowed  by  him,  so  as  to  present  his  findings 
to  the  court  in  detail. 

On  the  the  24th  of  July,  1889,  that  order  was  modified 
by  vacating  so  much  as  required  the  auditor  to  digest 
the  testimony,  and  directing  him  to  ascertain,  pass 
upon,  and  report  the  claims  set  forth  in  the  complainant's 
bill  and  the  defendant's  answer,  and  the  claims  of  the 
defendant  of  recoupment  as  set  forth  in  the  answer  and 
testimony. 

The  testimony  taken  in  the  case  fills  four  volumes, 
containing  upwards  of  fifteen  hundred  pages  of  type 
writing,  which  the  solicitors  say  they  analyzed  before  the 
auditor  for  twenty-two  days.  The  auditor  made  his  report> 
which  varies  from  the  claims  of  the  two  parties  in 
several  respects. 

There  were  fifteen  items  of  extra  work  claimed  by  the 
complainant.  The  auditor  rejected  two  of  them;  one  for 
putting  in  a  servants'  water  closet,  and  the  other  for  putting 
in  a  window.  He  reduced  the  item  for  putting  in  wooden 
girders,  from  JlOO  to  $50;  allowed  the  defendant  $70 
on  four  items  which  are  embraced  in  the  defendant's 
bill  of  particulars ;  and  gave  him  credit  for  $1,200 
paid,  and  for  $637.84  whicli  he  had  paid  to  material 
men,  who  had  filed  liens  against  the  property;  and  as  a 
result  of  his  examination  he  reported  the  balance  due  to 
the  complainant  to  be  $1,608.96. 

Thereupon  eighty -four  exceptions  to  the  report  were  filed 
by  the  defendant,  and  on  these  the  tjase  was  heard  by  the 
equity  court.    The  industry  of  counsel  for  the  defendant 
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in  preparing  this  volume  of  complaints  is  certainly  very 
remarkable;  but  their  examination  has  imposed  a  very 
serious  burden  upon  the  court  in  a  case  of  very  moderate 
pecuniary  importance.  We  have  endeavored  as  far  as 
we  possibly  could,  to  make  that  examination  thorough. 

The  only  question  of  law  raised  by  the  excep- 
tions, is  whether  Mrs.  '  Clark,  the  wife  of  the  de- 
fendant, was  a  competent  witness  to  testify  in  behalf  of 
the  defendant.  Upon  objection  by  the  complainant  the 
auditor  declined  to  consider  her  testimony  and  that  ruling 
was  affirmed  by  the  justice  below. 

Plainly  she  would  not  have  been  a  competent  witness  for 
her  husband  at  common  law;  and  we  think  the  Evidence 
Act  has  made  no  change  in  that  regard.  As  was  said  in 
Lucas  vs.  Brooks,  18  Wallace,  436,  the  objection  to  the  tes- 
timony of  the  wife  when  offered  in  behalf  of  her  husband, 
rests  solely  upon  grounds  of  public  policy  and  to  that  the 
statute  has  no  application. 

It  is  insisted,  however,  that  by  the  terms  of  this  contract 
Mrs.  Clark  was  constituted  the  agent  of  the  parties,  which 
brings  her  within  a  recognized  exception  to  the  rule ;  and 
in  support  of  this  doctrine,  several  cases  were  cited ;  but 
they  fail  to  sustain  the  contention. 

When  the  parties  selected  Mrs.  Clark  as  their  agent,  as  is 
insisted,  they  must  be  supposed  to  have  done  so  with  refer- 
ence to  her  existing  incapacity  to  testify,  which  might 
operate  unfavorably  to  either  party  ;  but  this  hardship  does 
not  remove  the  objection  to  the  reception  of  her  testimony 
upon  the  grounds  of  public  policy. 

In  the  case  of  Stickney  vs.  Stickney,  131  U.  S.,  227,  which 
has  been  cited  as  showing  in  some  way  a  modification  of 
the  strictness  of  construction  on  this  point  this  ques- 
tion of  agency  was  not  involved.  There,  a  widow  was 
allowed  to  testify  with  respect  to  her  separate  estate,  and  to 
give  a  history  of  her  investments,  although  some  of  her 
money  had  passed  through  her  husband's  hands.  The 
ruling  of  the  court  below  on  this  point  was  correct. 

We  are  met  by  a  difficulty  as  to  the  form  of  these  excep- 
tions. In  Alexander's  Practice,  page  127,  it  is  said:  "  Each 
exception  should  point  to  some  particular  fault  in  the 
report.     General  exceptions  are  not  to  be  allowed." 

In  11th  Wheaton,  126,  Harding  vs.  Handy,  Chief  Justice 
Marshall  says :  "  The  exceptions  are  to  be  regarded  so  far 
only  as  they  are  supported  by  the  special  statements  of  the 
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master  or  by  evidence  which  ought  to  be  brought  before 
the  court  by  a  reference  to  the  particular  testimony  on 
which  the  exception  relies.  Were  it  otherwise,  were  the 
court  to  look  into  the  immense  mass  of  testimony  laid 
before  the  commissioner,  the  reference  to  him  would  be  of 
little  avail." 

In  Story  vs.  Livingston,  13  Peters,  365,  the  court,  in  con- 
sidering exceptiona  to  a  master's  report,  said :  "  All  these 
exceptions,  except  the  third,  are  irregularly  taken,  and 
might  be  disposed  of  by  us  without  any  examination  of 
them  in  connection  with  the  master's  report.  They  are 
too  general;  indicate  nothing  but  dissatisfaction  with  the 
entire  report,  and  furnish  no  specific  grounds,  as  they 
should  have  done,  wherein  the  defendant  has  suffered  any 
wrong,  or  as  to  which  of  his  rights  have  been  disregarded. 
*  *  *  Exceptions  to  reports  of  masters  in  chancery  are 
in  the  nature  of  a  special  demurrer,  and  the  party  object- 
ing must  point  out  the  error,  otherwise  the  part  not  ex- 
cepted to  will  be  taken  as  admitted." 

In  Greene  vs.  Bishop,  1  ClifTord,  192,  the  court  said : 
"General  exceptions  are  not  sufficient.  A  party  except- 
ing to  the  report  must  designate  particularly  the  erroneous 
action  excepted  to,  and  refer  the  court  distinctly  and 
clearly  to  the  ground  of  his  exception." 

Exceptions  should  not  leave  a  court  in  doubt  whether 
the  ground  of  the  complaint  is  an  absence  of  evidence,  or 
a  preponderance  against  the  auditor's  conclusion,  or  wbether 
the  testimony  relied  on  was  inadmissible  in  law.  To  enter 
upon  a  conjectural  search  to  ascertain  the  grpund  of  com- 
plainant would  compel  us  to  explore  the  entire  cause,  in 
examining  each  exception  in  an  endeavor  to  discover 
in  the  proofs  defects,  which  the  exceptant  had  not  taken  the 
trouble  to  call  to  our  attention. 

A  reading  of  a  few  of  these  exceptions  will  show  how 
completely  they  violate  this  rule. 

In  No.  lOJ,  he  excepts  "  to  said  report  as  allows 
plaintiflf  $2,800,  because  proof  shows  plaintiff  did  not 
perform  his  contract";  in  No.  11  he  excepts  "to  said 
report  as  allow  plaintiff  $1,600  as  balance  of  contract 
price  of  $2,800,  because  plaintiff  did  not  perform  his  con- 
tract." In  No.  llj  he  excepts  "  to  the  said  report  as  finds 
the  wall  was  erected  as  per  contract,  because  same  is  not 
supported  by  the  proof."     In  No.  12,  he  excepts  "to  said 
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report  as  finds  said  wall  was  substantially  erected  as  per 
contract,  because  same  is  not  supported  by  proofs." 

These  are  samples  of  many  of  the  eighty-four  exceptions, 
which  are  substantially  like  those  which,  in  Story  vs.  Liv- 
ingston, 13  Peters,  the  court  held  were  insuflScient.  The 
application  of  this  rule  excludes  from  our  consideration  a 
large  pproportion  of  the  exceptions. 

The  rule  by  which  we  are  governed  in  considering  such 
exceptions  as  are  proper  in  form  has  been  repeatedly  laid 
down  by  the  Supreme  Court  of  the  United  States,  and  is  re- 
peated in  Crawford  vs,  Neale,  144  U.  S.,  page  585,  where  the 
court  says :  "  The  findings  and  conclusions  of  a  master  upon 
conflicting  testimony  are  to  be  taken  as  presumptively  cor- 
rect, and  unless  some  obvious  error  in  the  application  of 
the  law  has  intervened,  or  some  serious  or  important  mis- 
take has  been  made  in  the  consideration  of  the  evidence, 
the  decree  should  stand."  In  the  recent  case  of  Furrer  vs, 
Ferris,  145  U.  S.,  page  134,  the  court  restates  this  position, 
and  cites  with  approval  the  case  of  Crawford  vs.  Neale,  with 
a  number  of  others,  to  the  same  effect. 

The  testimony  has  been  examined  with  reference  to  such 
exceptions  as  are  properly  taken.  To  attempt  a  recital  of 
it  at  this  time  would  be  an  improper  consumption  of  time, 
not  justified  by  our  engagements,  by  the  rights  of  other 
suitors,  or  the  importance  of  this  case.  We  can  now  refer 
to  only  a  few  of  the  exceptions  of  the  class  we  refer  to. 

The  most  important  are  those  which  go  to  the  rejec- 
tion of  the  entire  claim  under  the  contract  for  the 
$2,800,  on  the  ground  that  none  of  it  was  earned  because 
the  work  was  not  performed  in  accordance  with  the  contract 
and  specifications,  and  most  of  what  was  done  was  so  badly 
executed  that  no  obligation  rested  upon  the  defendant  to 
pay  for  any  part  of  it.  A  serious  controversy  exists  as  to 
what  were  the  contracts  and  specifications  which  were  actu- 
ally adopted  by  the  parties,  as  several  forms  of  contract  were 
before  the  parties  at  different  times,  and  four  sets  of  draw- 
ings and  specifications  were  produced  before  the  auditor. 

The  auditor  examines  this  contention,  and  states  as  his 
conclusion  from  the  testimony  that  those  marked  W.  H.  S. 
No.  1  and  N.  B.  C.  No.  3,  are  more  in  consonance  with  the 
house  as  remodeled  than  any  of  the  others. 

This  is  made  the  subject  of  defendant's  exceptions  Nos. 
3  to  10,  inclusive,  and  of  eleven  pages  in  his  first  printed 
brief,  and  of  fifteen  pages  in  the  printed  brief  of  the  corn- 
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plainant.  Each  argument  is  largely  composed  of  quotations 
and  references  to  the  volumes  of  testimony.  An  examina- 
tion of  these  arguments  and  references  has  failed  to  dis- 
close "  such  serious  or  important  mistake  "  by  the  auditor 
in  his  consideration  of  the  evidence  upon  this  point,  as  is 
alluded  to  in  the  Supreme  Court,  in  Crawford  vs,  Neale. 

Many  of  the  defendant's  objections  to  particular  portions 
of  the  work  are  disallowed  by  the  auditor  upon  the 
ground  that  those  parts  were  accepted  by  the  defendant 
after  they  were  completed.  If  this  were  the  fact,  such 
acceptance  implies  that  the  work  was  to  be  paid  for,  and 
it  would  be  too  late  to  renew  objections  that  had 
thus  been  waived,  when  suit  is  brought  to  recover, 
(Dermott  V8,  Jones,  2  Wallace,  page  9,)  and  this,  although 
the  work  was  not  done  according  to  the  stipulations  of  the 
contract. 

"  Where  deviations  from  the  plan  furnished  by  the  con- 
tract are  made  known  to  the  party  entitled  to  insist  upon 
a  compliance  with  it,  his  assent,  as  in  like  cases,  may  be 
presumed,  if  he,  having  opportunity,  and  having  his  atten- 
tion expressly  directed  to  the  subject,  do  not  insist  upon 
his  rights  with  such  a  degree  of  consistency  and  firmness 
as  shall  amount  to  a  notice  of  his  dissent,  A  mere  com- 
plaining of  the  aberration,  while  it  may  have  been  recti- 
fied, followed  by  conduct  or  language  that  indicate  acqui- 
escence, will  not  enable  him,  when  the  work  has  proceeded 
too  far  for  remedy,  to  take  advantage  of  the  faulty  particu- 
lar.*'    Barley  vs.  Woods,  17  New  Hampshire,  371. 

Such  seems  to  have  been  the  conduct  of  the  defendant 
with  respect  to  the  front  wall  and  other  portions  of  the 
building  now  complained  of.  The  defendant  insists  that 
as  the  contract  required  the  entire  front  wall  to  be  taken 
out  of  the  house,  he  is  entitled  to  recoup  $650  from  com- 
plainant's claim  on  this  account.  It  is  shown  the  com- 
plainant removed  the  entire  wall,  except  the  extreme  ends, 
which  were  left  as  piers  to  prevent  the  walls  of  adjacent 
houses  from  falling  in.  The  evidence  is  that  this  arrange- 
ment was  a  safe  one;  that  Clark  saw  exactly  what  was 
being  done,  and  when  he  complained  it  was  not  satisfac- 
tory Haller  said  he  would  make  it  so,  and  he  did  make 
alterations  in  the  work  and  had  it  sanded  and  painted, 
and  that  notwithstanding  the  previous  complaints  pay- 
ments were  afterwards  made  by  Clark  upon  the  work. 

The  statement  as  to  bad  workmanship  in  using  the  so* 
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called  old  English  brick  with  new  brick,  is  not  sustained  by 
the  evidence,  certainly  not  to  an  extent  beyond  the  f 75 
allowed  to  the  defendant  by  the  court  below  on  this  account. 
The  photograph  of  the  front  wall,  as  now  existing,  does  not 
disclose  the  irregularities  and  imperfections  said  to  dis- 
figure its  appearance.  Whether  there  ever  were  any  Eng- 
lish brick  in  the  building  may  well  be  questioned.  So 
much  importance  was  attached  to  this  pretension  that  we 
are  justified  in  recognizing  as  matter  of  liistory,  that  in  the 
early  colonial  days  the  exports  from  this  part  of  the 
country  consisted  of  tobacco  and  other  bulky  commodities, 
while  the  return  cargoes  were  made  up  of  lighter  articles, 
such  as  manufactured  goods,  and  delicacies  of  food  and 
raiment.  There  was,  therefore,  a  necessity  to  take  ballast  on 
board  in  England;  and  as  long  as  the  people  here  would 
buy  brick  thus  imported,  they  constituted  a  profitable  form 
of  ballast.  But  the  shippers  soon  found,  at  least  one  hundred 
years  before  this  house  was  built,  that  the  people  would  not 
buy  inferior  English  brick  when  they  could  procure  a  far 
better  domestic  article  at  a  smaller  price.  The  neighbor- 
hood of  Washington  soon  became  famous  for  the  excellence 
of  its  brick,  and  the  millions  used  in  the  construction  of 
the  Capitol  and  other  public  buildings,  before  the  K  street 
house  was  built,  were  burnt  on  the  spot.  The  strong  prob- 
ability is  that  no  house  in  this  city  was  ever  built  of  Eng- 
lish brick — the  popular  superstition  to  the  contrary.  As 
matter  of  fact  the  English  brick  were  smaller  instead  of 
larger  than  the  American  brick;  the  English  statute  in 
force  about  the  time  of  the  Revolution,  requiring  them  to 
be  only  eight  inches  in  length,  instead  of  nine,  as  in  this 
country. 

It  is  needless  to  go  further  through  the  mass  of  excep- 
tions. It  is  enough  to  say  we  are  satisfied  justice  has  been 
done  to  the  parties  by  the  decree  of  the  court  below,'  which 
modified  the  auditor's  report  in  several  respects.  The 
auditor  had  reduced  the  bill  for  extras  to  $385  from  $460, 
and  the  justice  cut  it  down  to  $330.  The  auditor  also 
allowed  $170  on  account  of  claims  of  the  defendant,  and 
this  was  increased  to  $278.  He  also  changed  the  allow- 
ance of  interest,  so  that  instead  of  the  sum  of  $1,600,  as 
stated  by  the  auditor,  the  decree  of  the  court  below  .was 
$1,014.10.  We  think  that  ruling  does  full  and  substan- 
tial justice  to  the  parties. 

The  court's  apportionment  of  the  fee  of  the  auditor 
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and  its  amount  would  seem  to  be  within  the  discretion 
of  the  justice  below,  under  the  seventy-seventh  Equity  Rule; 
and  although  the  sum  seems  liberal,  considering  the  mod- 
erate amount  involved  in  the  case,  we  cannot  see  that  the 
discretion  was  abused,  in  view  of  the  great  mass  of  evidence, 
and  the  length  of*  time  consumed  in  the- examination  of  the 
case  by  the  auditor;  and  hence  there  is  no  ground  upon 
which  we  can  overrule  the  order  of  the  court  below  upon 
this  point. 

This  exception,  and  all  others  inconsistent  with  the 
decree  of  the  court  below  are  overruled,  and  the 

Decree  is  affirmed  in  all  respects. 


ROBERT  J.  HOLLOHAN 

vs. 

THOMAS  E.  YOUNG. 


1.  Section  769  of  the  Revised  Statutes  relating  to  the  District  of  Ck>l- 

ombia  does  not  apply  to  mechanics'  liens. 

2.  As  no  authority  is  given  to  justices  of  the  x>eace,  in  Section  997, 

which  is  the  chart  of  their  jurisdiction,  or  elsewhere,  to  inter- 
fere in  proceedings  to  enforce  jnechanics'  liens,  those  proceed- 
ings are  quite  without  the  operation  of  Section  769. 

3.  Neither  are  such  proceedings  within  the  limitation  imposed  upon 

the  Chancery  Court  of  Maryland,  by  the  Act  of  1777,  Ch.  41, 
which  IS  in  force  here. 

4.  This  is  clearly  an  additional  jurisdiction  outside  of  that  to  which 

the  court  was  entitled  when  the  Maryland  Legislature  passed 
theActofl777,  Ch.  41. 

5.  The  inconvenience  which  may  be  suggested  as  likely  to  arise 

from  the  prosecution  in  equity  of  such  petty  claims  under  the 
Mechanics'  Lien  Law,  cannot  interfere  with  the  duty  of  the 
court  to  enforce  the  clear  right  given  to  the  suitor. 

6.  Although  the  court  might  be  compelled  to  give  a  decree  for  the 

sale  of  the  property  to  pay  a  very  smaU  sum,  it  would  still 
have  control  of  the  question  of  costs,  and  if  there  should 
appear  to  be  a  disposition  to  harass  a  debtor  by  needlessly 
instituting  such  proceedings,  it  would  be  within  the  discretion 
of  the  court  to  impose  the  costs  on  the  gaining  party. 
In  Equity.  No.  12,464.  Decided  November  7, 1892. 
The  Ohibf  JxranoB  and  Justiobs  Hagnbb  and  Jambb  sitting. 

Mr.  W.  P.  Williamson  for  complainant. 

Mr.  J.  J.  Johnson  for  defendant. 

Mr.  Justice  Haqner  delivered  the  opinion  of  the  Court. 

This  case,  which  was  submitted  without  any  argument 
or  explanation,  presents  an  interesting  question  as  to  the 
jurisdiction  of  this  court  in  cases  for  the  enforcement  of 
mechanics'  liens.  The  complainant  gave  notice  of  his  lien 
and  filed  a  bill  with  apt  averments,  alleging  he  was  a  sub- 
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contractor;  that  he  did  work  on  defendant's  stable,  upon 
which  the  balance  claimed  was  still  due;  that  the  princi- 
pal contractor  gave  him  an  order  on  the  defendant  which 
the  defendant  refused  to  pay,  because,  as  he  said,  the  con- 
tractor had  left  the  work,  and  had  been  fully  paid  for  all 
the  work  he  had  done. 

The  testimony  taken  in  the  case,  all  of  which  was 
adduced  by  the  complainant,  thoroughly  supports  the  alle- 
gations of  the  bill,  showing  that  the  claimant,  upon  the 
defenses  raised  by  the  answer,  was  entitled  to  recover.  A 
decree  was  passed  dismissing  the  bill,  upon  the  ground,  as 
we  were  induced  to  suppose,  that  the  amount  claimed,  which 
was  only  |28,  is  beneath  the  jurisdiction  of  the  chancery 
court. 

This  objection  could  only  be  based  upon  some  special 
statute  passed  by  Congress  affecting  the  jurisdiction  of  this 
court;  or  upon  some  general  principle  of  chancery  prac- 
tice to  which  we  have  fallen  heir  from  the  Maryland 
courts.  The  only  provision  on  the  subject  in  the  Revised 
Statutes  which  could  be  held  to  be  applicable  is  section  769, 
which  declares :  "  The  justices  of  the  Supreme  Court  shall 
not  hold  original  plea  of  any  debt  or  damage  in  cases 
within  the  jurisdiction  given  to  justices  of  the  peace,  which 
shall  not  exceed  $50,  exclusive  of  costs."  We  think  it  clear 
this  section  does  not  apply  to  mechanic's  liens.  The 
litigations  in  which  the  court  is  forbidden  to  hold 
original  plea  are  described  as  cases  "  of  debt  or  damage 
within  the  jurisdiction  given  to  justices  of  the  peace." 
As  no  authority  is  given  to  justices  of  the  peace  in 
section  997,  which  is  the  chart  of  their  jurisdiction, 
or  elsewhere,  to  interfere  at  all  in  proceedings  to 
enforce  mechanics'  liens,  we  think  those  proceedings  are 
quite  without  the  operation  of  section  769. 

Neither  are  they  within  the  limitation  imposed  upon  the 
Chancery  Court  of  Maryland,  by  the  Act  of  1777,  chapter 
41,  in  force  here.  That  act  provided  that  "  His  Majesty's 
Court  of  Chancery  within  this  province  shall  not  hear,  try, 
determine  or  give  relief  in  any  cause,  matter  or  thing, 
wherein  the  original  debt  or  damages  doth'  not  amount  to 
twelve  hundred  and  one  pounds  of  tobacco,  or  five  pounds 
and  one  penny  in  money  " — which,  according  to  the  rules 
for  reducing  tobacco  to  our  currency  would  amount  to  a 
little  more  than  $20.  (Reynolds  vs,  Howard,  3  Maryland 
Ch.,  333.)     This  provision  could  not  control  the  present  case 
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because  the  amount  involved  is  $28;  but  as  it  may  be  im- 
portant in  other  cases,  it  is  proper  to  say  we  think  the 
statute  has  no  application  to  the  special  authority  to  enforce 
mechanics*  liens  superadded  by  the  Act  of  Congress,  to  the 
general  jurisdiction  of  chancery. 

The  statute  first  giving  authority  to  enforce  mechanics* 
liens  was  not  passed  until  1859,  and  the  present  law,  chap- 
ter 143  of  1884,  sections  2  and  5,  states  distinctly  that 
"the  proceedings  to  enforce  the  lien  created  by  this  act 
must  be  by  a  bill  in  equity,"  &c. 

This  is  clearly  an  additional  jurisdiction  outside  of  that 
to  which  the  court  was  entitled  when  the  legislature  passed 
the  Act  of  1777,  Ch.  41. 

In  the  original  law  of  1859,  found  in  section  692, 
authority  is  given  to  the  claimant  to  file  a  notice  of  lien 
against  buildings,  land  and  other  property,  Ac,  only  "  when 
the  amount  exceeds  twenty  dollars."  In  the  present  law 
that  limit  is  omitted,  which  plainly  evinces  a  legislative  in- 
tention that  thereafter  there  should  be  no  limitation  as  to  the 
amount  required  to  give  jurisdiction. 

The  inconvenience  which  may  be  suggested  as  likely  to 
arise  from  the  prosecution  in  equity  of  such  petty  claims 
under  the  Mechanics' Lien  Law,  cannot  interfere  with  our 
duty  to  enforce  the  clear  right  given  to  the  suitor.  The 
more  insignificant  the  claim,  the  more  important  it  might 
be  to  the  claimant,  and  he  must  have  his  rights,  whether 
his  claim  is  small  or  large.  The  supposed  inconvenience 
might  be  somewhat  controlled  by  the  action  of  the  court. 
Althougli  it  may  be  compelled  to  give  a  decree  for  the  sale 
of  the  property  to  pay  a  very  small  sum,  it  would  still  have 
control  of  the  question  of  costs,  and  if  there  should 
appear  to  be  a  disposition  to  harass  a  debtor  by  ueeil- 
lessly  instituting  such  proceedings  and  thus  take  a  vexa- 
tious advantage  of  the  power  given  by  this  law,  it  would 
be  within  the  competency  of  the  court  to  impose  the  costs 
on  the  gaining  party. 

This  decree  is  reversed^  and  the  cause  reniaiided  for  further 
proceedings. 
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FRANCIS  A.  PETINGALE 

vs. 

ABRAM  F.  BARKER  ET  AL. 


1.  Where  the  consideration  for  oonveyanoe  of  real  estate  from  the 

husband  to  his  wife,  consisted  of  her  earnings  and  of  savings  of 
money  which  had  been  given  to  her  by  her  husband,  and  moneys 
which  she  had  received  as  a  present  from  him  at  the  time  of  exe- 
cuting deeds  for  him ;  which  moneys  she  gave  to  her  husband, 
who  invested  the  same  in  real  estate  speculations  from  which 
profits  resulted,  and  the  husband  credited  her  with  such 
profits  on  the  execution  of  the  deed  of  conveyance  to  her,  such 
money  was  not  her  separate  property. 

2.  The  husband  was,  in  law,  entitled  to  such  money,  and  it  could, 

therefore,  form  no  valid  consideration  for  such  conveyance  to 
her,  as  against  the  creditors  of  the  husband. 
8.  The  wifo  took  nothing  by  such  deed  to  her.    The  deed  is  a  nullity, 
and  conveys  no  interest  to  the  wife  as  against  creditors.    The 
wife  could  not  execute  any  deed  of  trust  to  bind  the  property. 

4.  Equity  will,  when  the  circumstances  seem  to  require  it,  disregard 

the  form  in  which  the  parties  may  have  chosen  to  clothe  their 
transaction,  and  look  to  the  real  status  established  by  the 
evidence. 

5.  When  a  party  has  the  elder,  he  therefore  has  the  better  equity, 

and  for  this,  if  for  no  other  reason,  he  must  prevaiL 

In  Equity.    No.  11,380.    Decided  Ckitober  81, 1892. 
The  Chibf  JusnoB  and  Jiutioes  Haonbb  and  Jauwb,  littins. 

Mr.  J.  J.  Johnson  for  plaintiff. 

Mr.  W.  W.  BoARMAN  for  defendant. 

The  Chief  Justice  delivered  the  opinion  of  the  Court : 

This  case  comes  here  on  appeal  from  the  special  term 
holding  an  equity  court.  The  defendant,  Abram  F.  Barker, 
and  his  wife,  Sarah  F.  Barker,  on  the  29th  of  January, 
1884,  conveyed  the  property  described  in  the  bill  to  William 
W.  Boarman  and  others  in  trust  to  secure  Elizabeth  E. 
Dyer  the  sum  of  $4,000.  On  the  15th  of  November,  1886, 
Barker  and  wife  conveyed  the  same  property  to  the  same 
trustees  to  secure  William  P.  S.  Sangers  the  sum  of  |2,600. 
At  the  time  of  the  filing  of  the  bill,  the  abpve  mentioned 
trusts  were  due  and  unpaid. 

On  the  29th  of  August,  1887,  Barker  and  wife  conveyed 
the  equity  of  redemption  in  the  land  or  premises  men- 
tioned in  the  bill  to  Maria  E.  Gray,  for  the  sum  of  |5,000, 
and  in  the  conveyance  to  Gray,  Barker  covenanted  to  pay 
off  the  trusts  above  mentioned^  as  well  as  to  pay  all  the 
taxes  due  on  the  property.  On  the  same  day  and  at  the 
same  time  the  deed  was  executed  to  Gray,  she,  Gray,  recon- 
veyed  the  property  in  question  to  the  defendant,  Sarah  F. 
Barker,  the  wife  of  William  F.  Barker,  for  the  named  con- 
sideration of  $3,800. 
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No  claim  is  made  that  anything  was  paid  by  Mrs.  Barker 
to  Mrs.  Gray  at  the  time  of  the  delivery  of  the  deed  to  her 
by  Mrs.  Gray,  nor  was  anything  paid  by  Mrs.  Gray  to 
Barker  or  his  wife  at  the  time  the  deed  was  executed  to 
her.  The  answers  of  Barker  and  his  wife  admit  that 
neither  of  them  paid  anything  to  Gray  as  consideration  for 
the  property ;  but  it  is  claimed  by  them  in  their  answers  and 
in  their  testimony  that  Mrs.  Barker,  instead  of  paying  Mrs. 
Gray  the  consideration  for  the  purchase  of  the  property, 
paid  13,800  to  Barker. 

On  the  6th  of  September,  1888,  complainant  obtained  a 
judgment  against  the  defendant,  Abram  F.  Barker,  for  the 
sum  of  |2,100  with  interest  on  $1,000  from  August  29th, 
1887,  and  on  $1,000  from  April  24th,  1888,  until  paid,  and 
costs  of  suit.  On  the  2l8t  of  September,  1888,  after  the 
judgment  had  been  rendered,  and  after  the  issue  of  execu- 
tion and  the  placing  of  the  same  in  the  hands  of  the  mar- 
shal, but  before  the  return  of  the  writ,  Sarah  F.  Barker, 
with  her  husband,  conveyed  the  same  property  to  William 
W.  Boarman  and  others  in  trust  to  secure  her  personal  and 
individual  notes  for  the  sum  of  $2,000,  payable  to  the  de- 
fendant, Charles  S.  Bradley. 

The  bill  prays  that  a  suitable  person  or  persons  may  be 
appointed  trustee  or  trustees  to  make  sale  of  the  real  estate 
described  in  the  bill,  and  the  proceeds,  after  satisfying  all 
lawful  and  bona  fide  preferred  encumbrances  thereon,  be 
applied  towards  the  payment  of  the  complainant's  said 
judgment. 

Upon  the  hearing  we  learned,  and  we  find  it  stated  in 
the  complainant's  brief,  that  this  property  has  been  sold  by 
the  trustees  named  in  the  two  first  deeds  of  trust,  and  a 
suflScient  amount  of  the  proceeds  applied  to  the  discharge 
of  these  trusts,  leaving  a  residue  of  |1,100,  which  is  to 
await  the  result  of  this  suit,  So  that,  really,  so  far  as  the 
contention  between  the  complainant  and  Bradley  is  con- 
cerned, it  is  as  to  which  of  these  parties  shall  have  the  re- 
mainder of  the  proceeds  of  the  sale  of  this  property,  being 
the  sum  of  $1,100.  It  is  important  that  this  statement  of 
the  plaintiff  should  be  correct,  otherwise  his  rights  might 
be  different,  in  view  of  our  conclusion,  as  to  the  rights 
of  the  parties  in  this  case. 

The  testimony  in  the  case  shows,  as  I  have  already 
stated,  that  Barker  and  wife  conveyed  this  property  to  Mrs. 
Gray  after  executing  these  two  deeds  of  trust  to  Boarman, 
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as  before  mentioned,  and  that  on  the  same  day  and  on  the 
same  occasion,  Mrs.  Gray  conveyed  the  same  property  to 
Mrs.  Barker.  No  money  passed  between  the  parties  at  the 
time,  but  it  is  claimed  that  there  was  an  actual  accounting 
and  payment  of  money,  which,  in  a  general  way,  Mrs.  Bar- 
ker claimed  to  be  her  own  separate  money  and  part  of  her 
separate  estate,  to  her  husband,  as  the  consideration  for 
this  conveyance.  Her  own  evidence  and  that  of  her  hus- 
band, however,  shows  that  it  was  not,  in  law,  her  separate 
estate;  that  it  had  accrued  from  her  earnings  and  savings 
of  money  which  had  been  given  to  her  by  her  husband, 
and  moneys  which  she  had  received  at  the  time  of  execut- 
ing deeds  for  her  husband,  as  a  present,  and  that  she  gave 
this  money  to  her  husband,  and  he  invested  it  in  real  estate 
speculations  from  which  profits  resulted  which  her  husband 
credited  her  with  in  this  settlement  made  at  the  time  of  the 
execution  of  these  deeds;  by  which  it  was  ascertained  that 
he  had  what  was  claimed  at  the  time  they  were  testifying, 
was  her  money  in  his  hands,  and  that  these  credits  of  Mrs. 
Barker  in  the  hands  of  her  husband  were  exchanged  and 
cancelled  by  the  conveyance  of  the  property  in  question  to 
her. 

We  think  it  is  very  clear,  under  the  decisions  of  this 
court  and  of  the  Supreme  Court  of  \he  United  States,  that 
this  was  not  her  separate  property.  It  was  really  money 
which  the  husband,  in  law,  was  entitled  to,  and  it  therefore 
could  form  no  valid  consideration,  as  against  creditors  of 
the  husband,  for  this  conveyance.  In  the  first  place,  it  is 
very  clear  that  this  was  not  a  sufficient  consideration  for 
this  property.  Barker  covenanted  in  his  deed  to  Mrs.  Gray 
that  he  would  discharge  the  prior  encumbrances  repre- 
sented by  the  two  first  deeds  of  trust,  and  pay  all  the  taxes 
that  might  be  due  upou  the  property.  It  is  manifest  that 
the  actual  consideration  which  they  say  was  paid,  even  if 
it  had  been  paid  out  of  the  separate  estate  and  money  of 
Mrs.  Barker,  would  have  been  so  inadequate  as  that,  for 
that  reason,  as  against  a  bona  fide  creditor  of  the  defendant, 
Barker,  it  would  be  a  fraudulent  sale,  and  subject  to  be  set 
aside,  possibly  preserving,  as  a  lien  upon  the  property,  the 
amount  which  Mrs.  Barker  might  have  paid,  if  she  had 
paid  it  in  good  faith,  and  it  was  absolutely  shown  to  be  her 
separate  estate. 

We  find  then  that  this  equity  of  redemption  which  the 
party  undertook   to  convey  to  Mrs.  Barker,  through  Mrs. 
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Gray,  was  still,  notwithstanding  this  conveyance,  as  a 
matter  of  law,  in  Barker,  and  should  be  so  treated  by  this 
court  in  this  case,  sitting  as  a  court  of  equity. 

In  the  bilf  the  complainant  states  that  he  is  informed 
and  believes,  and  therefore  avers  and  charges  that  said  de- 
fendant Bradley  holds  security  for  the  indebtedness  to  him 
by  said  Barker,  and  that  said  Barker  gave  said  deed  of 
trust  after  said  judgment  was  recovered,  for  the  express 
purpose  of  hindering  and  delaying  the  collection  of  said 
judgment,  and  in  fraud  of  complainant's  just  rights. 

There  is  no  testimony  whatever  in  support  of  that  al- 
legation, and  it  is  not  attempted  to  be  proven  by  the  com- 
plainant. The  testimony  of  Mr.  Bradley  in  the  case 
completely  disproves  it,  and  shows  that  while  he  did,  at 
one  timCj  have  security  for  the  debt  which  was  secured  by 
the  trust  executed  to  him  in  this  case,  he  subsequently  sur- 
rendered those  securities  to  Barker  some  months  before  the 
execution  of  the  deed  of  trust  to  him  upon  the  promise  of 
Barker  that  he  would  execute  to  him  a  deed  of  trust,  or 
otherwise  secure  him.  It  is  furthermore  shown,  I  think, 
beyond  all  question,  that  the  debt  due  to  Bradley,  created 
by  Barker  for  money  loaned  to  him  by  Bradley,  is  a  real, 
substantial  and  honest  one,  with  no  question  of  its  validity 
between  the  parties.  So  that  this  charge  made  by  the  com- 
plainant in  his  bill  falls  to  the  ground. 

That  leaves  the  case  in  this  situation:  The  deed  of  trust 
to  Bradley  was,  on  its  face,  executed  to  secure  the  payment 
of  a  promissory  note  executed  by  Mrs.  Barker  for  $2,000. 

We  find  that  this  property,  to  which  Mrs.  Barker  had  a 
deed,  is  not  her  separate  property,  and  that  she  took  noth- 
ing by  the  deed.  We  are  really  compelled  to  regard  the 
deed  as  a  nullity,  and  as  conveying  no  interest  as  against 
the  claim  of  the  complainant  in  this  case,  or  as  against  the 
claim  of  any  other  creditor  outside  of  Barker  himself. 
The  equity  of  redemption  still  remains  with  him,  notwith- 
standing this  effort  to  convey  it. 

Of  course,  it  results  that  Mrs.  Barker  could  not  execute 
any  deed  of  trust  to  bind  this  propeiiy. 

In  the  next  place  her  promissory  note  to  Bradley  was  a 
nullity,  and  did  not  bind  her  nor  her  separate  estate,  if  she 
had  any.  This  is  upon  a  well  settled  principle,  established 
by  the  decisions  of  this  and  the  Supreme  Court  upon  that 
subject. 

But  the  evidence  does  show  that  there  was  an  actual  in- 
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debtedness  on  the  part  of  Barker  to  Bradley.  It  is  said  that 
this  deed  of  trust  was  given  to  secure  an  antecedent  debt, 
and  therefore  the  transactions  w^ere  not  bona  fide  as  against 
the  claim  of  this  complainant.  There  are  two  answers  to 
that,  and  perhaps  three.  The  first  is  that  the  evidence 
shows  that  this  deed  of  trust  was  executed  in  pursuance  of 
an  agreement  on  the  part  of  Barker  that  if  Bradley  would 
release  to  him  securities  that  he  then  held  for  the  payment 
of  this  indebtedness,  he,  Barker,  would  secure  him  by  the 
execution  of  a  deed  of  trust,  which  promise  we  think  would 
be  binding,  and  forms  a  good  consideration  for  the  subse- 
quent execution  of  the  deed  of  trust.  In  addition  to  that, 
it  is  in  evidence  that  at  the  time  or  about  the  time  of  the 
execution  of  this  deed  of  trust,  Bradley  agreed  to  and  did 
give  to  Barker  a  sum  of  money — how  large  it  is  not  stated 
in  the  evidence — which  Barker  needed  to  pay  interest  on 
some  of  his  indebtedness,  if  Barker  woufd  execute  the  deed 
of  trust.  That  money  would  form  a  consideration  for  the 
execution  of  the  deed  of  trust,  and  would  relieve  it  of  the 
imputation  of  being  an  antecedent  debt. 

We  do  not  think  that  the  complainant  here  stands  in  a 
situation  in  which  he  could  make  that  sort  of  a  defence  to 
this  deed  of  trust.  He  had  no  lien  upon  the  property,  and 
acquired  none  by  his  judgment.  He  made  no  levy  u[)on 
anything.  He  brings  his  suit  here  for  the  purpose  of  reach- 
ing equities  upon  the  very  ground  that  he  has  no  lien  or 
security  for  the  payment  of  his  judgment,  that  he  is  unable 
to  reach  any  property  belonging  to  the  defendant.  Barker, 
by  execution,  and  that  it  is  necessary  for  him  to  invoke  tl)e 
jurisdiction  of  a  court  of  equity  in  order  that  he  may  reach 
alleged  equities  belonging  to  the  defendant.  This  do(*s  not 
place  him  in  the  category  of  a  purchaser,  so  as  to  enable 
him  to  make  a  question  as  to  priority  or  preference  with 
parties  having  liens  antecedent  to  his  commencing  this 
suit.  It  is  sim[)ly  a  question  whether  the  claimed  lien  of 
Bradley  is  such  a  lien  as  should  be  maintained  by  a  court 
of  equity  under  the  circumstances.  If  so,  then  it  is  supe- 
rior to  the  claim  of  the  complainant,  who  has  not  yet  ac- 
quired a  lien,  but  seoks  to  obtain  one  by  a  decree  in  this  case. 

This  deed  of  trust  was  executed  for  Bradley's  benefit  to 
secure  the  debt  of  the  husband,  although  the  wife  executed 
her  note  at  the  request  of  her  husband.  This  is  very 
analogous  to  tlie  instance  of  the  agent  executing  his  note 
to  secure  the  actual  debt  of  the  principal,  in  which  case  the 
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creditor  may  hold  either  or  both  for  the  debt.  Equity  will, 
when  the  circumstances  seem  to  require  it,  disregard  the 
form  in  which  the  parties  may  have  chosen  to  clothe  their 
transaction,  and  look  to  the  real  status  established  by  the 
evidence. 

In  this  case  it  is,  in  our  judgment,  established  beyond  all 
question  that  the  defendants,  Barker  and  wife,  executed  a 
deed  of  trust  upon  the  equity  of  redemption  in  premises 
really  belonging  to  Barker,  to  secure  the  payment  of  money 
to  Bradley  really  owing  by  Barker  to  him.  As  the  evi- 
dence shows  Bradley  to  be  a  bona  fide  creditor  without 
knowledge  of  any  fraudulent  purpose  on  the  part  of  Barker 
in  conveying  this  property  to  his  wife,  and  that  he  in  good 
faith  accepted  the  deed  of  trust  as  a  security  for  the  pay- 
ment of  his  debt,  we  are  of  the  opinion  that  he  is  entitled 
to  a  lien  paramount  to  the  complainant,  who  has  no  lien 
nor  right  to  have  the  property  appropriated  to  pay  his 
claim,  beyond  that  which  the  court  may  give  him  in  this 
case.  Bradley  has  the  elder,  and  therefore  the  better  equity, 
and  for  this,  if  no  other  reason,  must  prevail. 

Had  this  property  not  been  sold,  the  right  of  the  com- 
plainant would  be  subject  to  the  three  prior  liens  or  incum- 
brances growing  out  of  the  execution  of  these  three  deeds 
of  trust,  to  have  the  property  sold  and  the  money  appro- 
priated, first,  to  pay  off  these  three  encumbrances;  secondly, 
to  have  the  residue,  if  any,  applied  to  his  judgment.  But 
as  the  property  has  been  sold,  this  becomes  a  litigation  for 
the  residue  of  the  fund  left  after  satisfaction  of  the  two  first 
deeds  of  trust.  As  the  satisfaction  of  Bradley's  lien  will 
exhaust  the  residue  of  the  fund,  the  proper  decree  in  the 
case  is  to  dismiss  the  complainant's  bill. 
.    The  decree  of  the  court  below  mil  be  affirmrd. 
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WILLIAM  W.  RAPLEY 

vs. 
GEORGE  A.  SHEHAN. 


1.  When  the  objectioii  to  a  question  put  to  a  witness,  or  the  objection 

to  his  answer,  is  general,  without  the  statement  of  any  reason 
or  grounds  upon  which  the  objection  is  made,  nether  the 
objection  nor  any  exception  that  is  sought  to  be  saved  nncler 
it,  is  of  any  validity. 

2.  This  court  would  not  be  justified  in  setting  aside  the  decision  of 

Hhe  court  below  overruling  the  motion  for  a  new  taial,  unless 
it  should  appear  clearly  that  the  evidence  was  entiMly  iafloffi- 
cient  to  justify  the  verdict         ^ 

3.  In  case  of  an  appeal  from  the  denial  of  a  motion  for  a  new  trial  on 

the  ground  that  the  verdict  was  against  the  wei^t  of  the 
evidence,  it  is  the  duty  of  this  court  to  carefully  consider  the 
evidence  and  pass  upon  the  question.  But  this  court,  in  per- 
forming such  duty,  will  not  be  unmindftil  of  the  fact  that  the 
jury  and  the  judge  in  the  court  below  had  an  opportunity  to 
see  and  hear  the  witnesses,  and  had  sux>erior  opportunities  fbr 
judging  of  the  weight  which  ought  to  be  given  to  the  tes^- 
mony. 

At  Law.    No.  28.521.    Decided  Ckitober  81. 1892. 
The  Chup  JxjfmoB  and  Jostices  Haonbb  and  Jaueb  sitting. 

Messrs.  Enoch  Totten  and  E.  A.  Newman  for  plaintiff. 

Mr.  H.  E.  Davis  for  defendant. 

The  Chief  Justice  delivered  the  opinion  of  the  Court : 

This  cause  is  here  on  exceptions  and  a  case.  The  declar- 
ation contains  three  counts.  The  first  is  a  special  count 
for  rent  for  a  part  of  square  west  of  square  471  and  certain 
water  front,  wharf  property  and  docks  lying  south  and  west 
of  said  square  of  the  yearly  rental  of  |900,  payable 
monthly,  and  the  sum  of  |1,950  is  claimed  as  rent  in 
arrears  for  the  26  months  ending  February  29,  1888 ;  the 
second  is  a  special  count  in  indebUatus  assumpsit  for  use  and 
occupation  of  said  premises ;  and  the  third  is  the  common 
money  counts.  Particulars  of  demand,  noti  ce  to  plead  and 
affidavit  are  attached  to  the  declaration. 

The  first,  second,  and  third  pleas  are  the  general  issue ; 
the  fourth  plea  admits  $429.78  due  the  plaintiff  as  collec- 
tions of  rent  made  by  the  defendant  as  the  agent  of  plain- 
tiff, of  which  amount  tender  was  made  before  suit.  An 
affidavit  of  defendant  is  annexed  to  the  pleas. 

May  3,  1888,  issue  was  joined.  Trial  was  had,  and  on 
October  21,  1890,  a  verdict  and  judgment  was  rendered  for 
plaintiff  for  |439.78,  with  costs.  On  the  24th  day  of  Oct- 
ober, 1890,  the  plaintiff  filed  a  motion  for  a  new  trial  for 
the  reasons  (1)  that  the  verdict  is  contrary  to  the  evidence; 
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(2)  that  the  verdict  is  against  the  law ;  (3)  that  the  verdict 
is  otherwise  erroneous  and  wholly  unsustainable  on  the 
evidence  and  instructions  of  the  court ;  (4)  that  the  court 
erred  in  its  rulings  of  law  at  the  trial,  to  which  rulings 
exceptions  were  then  and  there  taken  by  plaintiflTs  counsel, 
and  duly  noted  on  the  minutes  of  the  court  before  the  jury 
retired. 

A  motion  for  a  new  trial  was  overruled  November  24, 1890, 
and  an  appeal  was  taken  from  that  decision  to  this  court. 

On  the  trial,  the  real  defence  of  the  defendant  to  the  ac- 
tion of  the  plaintiflF  was  that  he  surrendered  the  premises 
alleged  to  have  been  leased  by  the  plaintiff  to  him,  Shehan, 
on  the  last  day  of  December,  1885,  and  that  from  that  time 
he  acted  as  agent  of  the  plaintiff  in  the  collection  of  rents 
for  a  portion  of  his  property,  namely,  square  west  of  square 
471,  and  that  as  to  the  wharf  property  he  had,  with  the 
assent  of  the  plaintiflF,  on  the  very  day  that  he  rented  of  the 
plaintiff,  in  1878,  executed  a  sub-lease  to  an  ice  company, 
that  the  ice  company  had  paid  rent  for  a  time,  and  then 
was  succeeded  by  a  party  by  the  name  of  Rich,  who  paid 
rent  up  to  the  date  that  the  defendant,  Shehan,  surrendered 
all  the  property,  both  the  wharf  property  and  the  square 
west  of  square  471,  to  the  plaintiflF. 

Rapley,  the  plaintiflF,  denies  that  there  ever  was  a  surren- 
der of  the  possession  of  the  premises,  or  any  part  of  it  to 
him.  He  claims  that  this  property,  from  the  1st  of  January, 
1886,  to  February  28,  1888 — for  twenty-six  months — was 
all  of  it  still,  as  a  matter  of  law,  and  under  the  relations 
between  him  and  Shehan,  in  the  possession  of  Shehan 
under  the  original  lease;  that  Shehan  was  still  under  obli- 
gation to  pay  him  the  sum  of  $900  per  annum,  rent  for 
this  property,  during  the  twenty-six  months  embraced  in 
the  suit.  That  constituted  the  issue  of  fact  between  the 
parties. 

PlaintiflF,  in  his  brief,  says  that  this  is  the  principal  ques- 
tion now  involved  in  this  case.  He  says  of  the  exceptions 
taken  at  the  trial  to  the  rulings  of  the  court  on  the  ques- 
tions of  evidence,  and  to  the  testimony,  that  the  several  ex- 
ceptions taken  by  the  plaintiflF's  counsel  on  the  questions  of 
law  raised  at  the  trial  may  be  found  in  the  record,  and 
ought  to  be  sustained ;  but  the  principal  question  is, 
whether  the  evidence  is  suflScient  to  sustain  the  verdict,  or 
whether  the  verdict  is  against  the  weight  of  the  evidence. 

Nothing  more  is  said  by  counsel  for  plaintiflF  in 
argument  to  us  upon  the  subject  of  the  exceptions  in  the 
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record.  We  have  look-ed  at  the  exceptions,  and  we  find 
that  they  are,  every -one  of  them,  obnoxious  to  the  objec- 
tion that  no  statement  was  made  by  counsel  at  the  time  of 
the  grounds  upon  which  the  objection  was  made.  It  was 
a  general  objection — simply,  "I  object  to  the  question" 
or  "I  object  to  the  answer."  Neither  before  nor  after  the 
ruling  of  the  court  sustaining  the  objection  is  there  any  state- 
ment by  counsel  of  the  reason  or  grounds  upon  which 
it  is  made.  This  has  been  held  repeatedly  by  this 
court,  as  well  as  by  the  Supreme  Court,  to  be  utterly  fatal  to' 
the  validity  of  any  objection,  or  the  validity  of  any  exception 
that  is  sought  to  be  saved  under  sucli  circumstances.  5 
Mackey,  127 ;  7  Mackey,  508 ;  3  Howard,  530. 

We  might  stop  here,  so  far  as  these  exceptions  are  con- 
cerned, but  we  have  examined  each  one  of  them  and 
we  do  not  find  that  any  of  them  are  apparently  well 
founded.  Of  course,  for  the  reason  already  mentioned,  that 
no  ground  was  stated  by  counsel  to  the  court  for  the  objec- 
tion, it  is  almost  impossible  for  us  to  know  what  the  ground 
might  have  been  had  it  been  stated;  but  so  far  as  we  can 
ascertain  from  the  record,  there  was  no  objection  made  by 
the  plaintiff  at  the  trial  that  ought  to  have  been  sustained 
by  the  court. 

This  leaves  the  objection  that  the  verdict  is  contrary  to 
the  weight  of  the  evidence.  We  have  examined  the  evi- 
dence. It  was  taken  by  a  stenographer  and  we  have  given 
it  careful  consideration.  We  are  inclined  to  think  that  the 
preponderance  of  evidence  was  in  favor  of  the  defendant. 

To  be  justified  in  setting  aside  the  decision  of  the  court 
below  overruling  the  motion  for  a  new  trial,  and  in  award- 
ing a  new  trial,  it  would  have  to  appear  rather  clearly  to  us 
that  the  evidence  was  entirely  insuflScient  to  justify  the 
verdict;  that  the  weight  of  evidence  was  not  with  the 
defendant,  but  was  decidedly  with  the  plaintiff.  Of  course 
we  are  not  unmindful  of  what  the  Supreme  Court  has  said 
in  the  case  of  Moore  vs.  Metropolitan  RR.  Co.,  121  U.  S., 
558,  that  the  court  may  entertain  an  appeal  from  the  denial 
of  a  motion  for  a  new  trial  by  the  special  term  made  on  the 
ground  that  the  verdict  was  against  the  weight  of  the  evi- 
dence. We  think  in  such  a  case  it  is  our  duty  to  carefully 
consider  the  evidence  that  has  been  given  in  the  court 
below  and  ourselves  pass  upon  the  question  ;  but  in  that 
case  it  is  said  that  of  course  this  court  in  performing  this 
duty,  will  not  be  unmindful  of  the  fact  that  the  jury  and 
the  judge  in  the  court  below  had  an  opportunity  to  see  and 
hear  the  witnesses  as  they  testified,  and  had  superior  oppor- 
tunities to  what  we  have  of  judging  of  the  weight  which 
ought  to  be  given  to  the  testimony. 

But  we  are  not  embarrassed  in  this  case.  After  reviewing 
it,  we  find  no  reason  for  setting  aside  the  verdict  on  the 
alleged  ground  that  it  was  made  against  the  weight  of  the 
evidence. 

Ihe  judgment  of  the  court  below  mil  be  affirmed. 


Digitized  by 


Google 


Vol.  XX 


THE  WASHINGTON  LAW  REPORTER. 


747 


A  Texas  sherifT,  with  papers  in  a  civil  suit, 
entered  the  house  of  an  attractive  widow  and 
eaid: 

*' Madam,  I  have  an  attachment  for  you." 

Thejnridow  blushed,  but  said  something  about 
reciprocation. 

"  You  must  proceed  to  court." 

•*  I  prefer  you  to  do  thaj." 

'*  Come,  hurry,  please;  the  justice  is  waiting  !" 

'*  Oh,  well,  then  you  have  the  license,  I  sup. 
I)ose?" 

The  deputy  cleared  himself  in  time,— Texas 
aiftings. 


The  Law  Reporter  Co.  will  remove  to  the  new 
and  commodious  building,  518  5th  St.,  n.  w., 
about  December  1,  1892. 


Rule  of  Court. 

RuLB  20.  •  *  *  *  Hereafter  all  noHcee  which  relate  to 
proceedings  in  the  Supreme  Court  of  the  District  of  Oolumbiat 
the  pubUoaHon  of  which  is  required  by  law  or  by  rules  of 
Oouri,  or  by  any  order  of  Oourtf  shall  be  published  in  The 
Washington  Law  Bepobter,  during  the  time  required  by 
laWt  in  addition  to  any  other  papers  wfdch  may  be  i^pxially 
ordered  or  which  may  be  selected  by  the  parties. 


Ccgal  Notices 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. . 

This  4th  of  November,  1892. 

In  re  estate  of  MARY  A.  McQUILLAN,  late  of  the  Dis- 
trict of  Columbia.    No  6266.    Administration  Doc.  18. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament  and 
codicil,  for  letters  testamentary  on  the  estate  of  said  Mary 
A.  McQuillan,  deceased,  by  Thomas  H.  Cal'an  : 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
Court  on  Friday.  December  0, 1892.  at  11  o'clock,  a.  m.,  to 
show  cause  if  any  exist  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washington 
Law  Reporter,  once  in  each  of  lhre«  successive  weeks  before 
said  day. 

By  the  Court:  A.'C.  BRADLEY,  Justice. 

A  true  copy.    Teste :     L.  P.  Wright,  Reg.  of  Wills,  D.  C. 
46  John  F.  Ennis.  Proctor  for  applicant. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
the  10th  day  of  November,  1892. 

John  H  Walter     ) 

V.  }•  Equity.    No.  14,287. 

Ralph  Walker  et  al.j 

On  motion  of  the  complainant,  by  Mr  John  Ridout.  his 
solicitor,  it  is  ordered  that  the  defendants,  Ralph  Walker, 
Bmily  M.  Walker,  Charles  R.  Walker,  Catharine  H.  Dalziel, 
Elizabeth  M.  Dalziel,  Fisher  McPherson,  James  Chandler, 
Anne  Chandler,  Mary  Daws,  James  Daws,  Mary  H.  Walker, 
Dumrie  Walker,  Marg  vret  R.  Walker,  Anne  Edwards, 
Arthur  W.  Hewison,  Lucy  HewiBon  and  Walford  C.  Locket, 
cauA  their  appearance  to  bie  entered  herein  on  or  before 
the  first  rule  day  occurring  forty  days  after  this  day:  other- 
wise the  cause  will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  to  obtain  a  decree  for  sale,  to 
make  partition  of  lots  numbered  from  five  (5)  to  eighteen 
(18)  both  inclusive,  in  souare  numbered  ten  hundred  and 
seventeen  (1017)  in  the  city  of  Washington,  in  the  District  of 
Columbia,  of  which  G«orge  Walker  died  seized. 

A.  C.  BRADLEY,  Justice. 

A  true  copy.    Teat:  J.  R.  Young,  Clerk. 

By  M.  A.  Clancy.  Asst.  Clerk. 
45   [Filed  November  10, 1892.   J.  B.  Young,  Clerk.] 


£egal  Notites 


PIR8X  IK8ERXIOK. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

the  16th  day  of  November,  1892. 

Mary  Jane  Coker  nee  Gass        ) 

V.  ^ No.  14.212.    Eq.  DOC..34. 

Octavius  D.  Gass  and  Mary  V.  Gass. ) 

On  motion  of  the  plaintiff,  by  Mr.  H.  B.  Moulton,  her  solici- 
tor. It  is  ordered  that  the  defendants,  OCTAVIUS  D.  GA86 
and  MARY  V.  GASS  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule  day  occurring  forty  days 
after  this  day:  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  correct  a  deed  relating  to  sub^ 
lot  numbered  ninety-six  (06)  in  square  two  hundred  and  six 
(206)  in  the  City  of  Washington  and  District  of  Columbia. 

By  the  Court:  A.  C.  BRADLEY,  Justice,  Ac, 

True  copy.  Test:  J.  R.  Young,  Clerk,  Ac. 

46  By  M.  A.  Clancy,Asst.  Clerk. 

[Filed  November  15, 1892.    J.  R.  Young,  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Aaron  Straus  et  al.    ) 

V.  Y  Equity.    No.  13,601. 

Patrick  Branagan  et  al.  J 

Douglass  S.  Mackall,  John  A.  Clarke  and  Walter  D.  Dav- 
idge.  jr..  Trustees,  in  the  above  entitled  cause,  having  re- 
ported to  the  court  that  they  have  sold  the  real  estate  in 
these  proceedings  mentioned,  being  part  of  lot  number  six 
(6)  in  square  number  eight  hundred  and  sixteen  (816),  begin- 
ning for  the  same  on  the  line  of  Fourth  street,  at  a  point 
^j  .._.    ,^^ ^-.«_„.^  •_ ^ ^ . * 

sa 
in 
tv 
tb 
of 
fo 
tb 
tfa 
tfa 
to 
th 
in 

weeks  prior  the  expiration  of  said  thirty  days 
True  copy.  Test:  A.  G.  BRADLEY,  Justice. 


By 


£.  R.  Young,  Clerk. 
.  P.  "" 


.  Williams,  Asst.  Clerk. 


46 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Floyd  E.  Davis 


j-Eq.] 


No.  13,435.    Doc  32. 
Annie  R.Wilson. 

The  trustee,  Daniel  O'C.  Callaghan,  having  reported  that 
he  has  sold  lot  No.  11,  Fraser's  subdivision,  m  square  No.  412. 
to  the  complainant  for  the  sum  of  $1,925,  it  i^  this  10th  dav 
of  November,  A.  D.,  1892,  ordered  tnat  the  said  sale  shall 
stand  finally  ratified  and  confirmed  on  December  10, 1892,  un- 
less good  cause  to  the  contrary  be  shown  on  or  before  that 
day.  I^ovided  this  order  be  published  once  a  week  for  three 
weeks  in  The  Washington  Law  Reporter  prior  to  said  day. 

A.  C.  BRADLEY,  Justice. 
A  true  copy.   Test :  J.  R.  Young,  Clerk 

46  By  M.  A.  Clancy.  Asst.  Clerk. 


1,238.    Equity  Docket  34. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

the  9th  day  of  November,  1892. 

Joseph  S.  Day ) 

V.  J  No.  14,2 

Henrietta  Day.  3 

On  motion  of  the  plain\iff,  by  Mr.  Campbell  Carrington, 
his  solicitor,  it  is  ordered  that  the  defendent  cause  her  ap- 
pearance to  be  entered  herein  on  or  before  the  first  rule  day 
occurring  forty  days  after  this  day:  otherwise  the  cause 
will  be  proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  divorce  from  the  bond  of  matri- 
mony, on  the  ground  of  willful  desertion  and  abandonment. 

By  the  Court:  A.  C.  BRADLEY,  Justice,  &c. 

True  copy.  Test:  J.  R.  Young,  Clerk.  Ac. 

46  By  M.  A.  Olancv,  Asst.  Clerk. 

[Filed  November  9.  1892.    J.  R.  Young,  Clerk. 
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Cegal  Notices. 


This  is  to  Gire  Notice 

That  the  sabscribera,  of  the  District  of  Columbia,  have  ob- 
tained flrom  the  Supreme  Ck>urt  of  the  District  of  Ck>lumbia. 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of  ANNA 
li.  MAULJ3BY  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deces^ed  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  28th  dav  of  October, 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  28th  day  of  October,  1892. 

John  Bidont.  LOUISA  D.  LOVBTT, 

MahlonAshford,                          IDA  CORSON, 
46 Proctors. 914  Farragut  8q.,City. 

Tliis  is  to  Gire  Notice 

That  the  subscribers,  of  the  District  of  Columbia,  have  ob- 
tained ftrom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  Business,  letters 
testamentary  on  the  personal  estate  of  ELIZABETH  HOD- 
SON  or  HODGSON,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same  with  the  vouchers  there- 
of, to  the  subscribers,  on  or  before  the  11th  day  of  November 
next;  they  may  otherwise  by  law  be  excluded  ft'om  all 
benefit  of  the  said  estate. 

GHren  under  our  hands  this  11th  day  of  November.  1892. 
WILLIAN  C.XDOLLETT, 
B.  H.  Thomas,  JOHN  R.  WRIGHT. 

40  Proctor.  1337  10th  st.  nw. 


This  is  to  Gire  Notice 

That  the  subscriber  of  the  District  of  Columbia,  hath  ob- 
tained f^om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  estate  of  WILLIAM  P. 
OANAD  AT.  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there 
of.  to  the  subscribers,  on  or  before  the  14th  day  of  November 
next ;  they  may  otherwise  bylaw  be  be  excluded  firom  all  of 
the  said  estate. 

Given  under  my  hand  this  14th  day  of  November,  1892. 

John  H.  Llchliter,                      JOHN  C.  COLLAHAN, 
46 Proctor. N.  E.cor.  4th  &  I  ste.  nw. 

Tliis  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ft^m  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  Business,  IHters 
testamentary  on  the  personal  estate  of  ELIZA  ANN 
SMITH,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  12th  day  of  November 
next:  they  may  otherwise  by  law  be  excluded  ftom  all 
bene  At  of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  November,  1892. 

Samuel  Maddox.  EDWIN  A.  GOODWIN, 

48 Proctor.  1800  Vermont  Ave.,  City^ 

This  is  to  Gire  Notice 

That  the  subscriber,  of  Washington,  D.  C,  hath  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  Special  Term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  JACOB  KEOBEL, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  5th  day  of  November 
next;  they  may  otherwise  by  l^w  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  5th  day  of  November,  1892. 

M.  A.  Mess,                                   JOHN  P.  ARDEE8ER, 
46  Proctor. No.  703  K  st.  nw. 

Tliis  is  to  Give  Notice 

That  the  suh8criber,  of  the  District  of  Columbia,  has  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business.  letters 
testamentary  on  the  personal  estate  of  JOHN  SMITH, 
late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subsciiber,  on  or  before  the  12th  day  of  August, 
next:  they  may  otherwise  by  law  be  excluded  fVom  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  12th  day  of  August,  1892. 

G.  Herbert  Renfro,  GEO.  W.  LEE, 

46  Proctor.    Care  G.  Herbert  Renftro,  Atty-at-Law. 


Tliis  is  to  Gire  Notice 

That  the  subscriber,  of  the  District  of  OolumbiA,  hMh  ol»> 
tained  from  the  Supreme  Court  of  the  District  of  Oolumhis. 
holding  a  special  term  for  Orphans*  Court  bnainetM,  1mm 
testamentaiT  on  the  personal  estate  of  JOSEF^ 
DIGMULLER.  late  of  the  District  of  Columbia,  dofiL.    ■>. 

All  persons  having  claims  against  the  aaid  d»oe>— d  «re 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  th9r»> 
of,  to  the  subscriber,  on  or  before  the  5th  day  of  November 
next  J  they  may  otherwise  by  law  be  excluded  flrom  all  bene- 
fit of  the  said  estate. 

Given  under  my  hand  this  5th  day  of  November, 

46  No.  931  New  Jersey  Avia.,  nw. 


Tliis  is  to  Gire  Notice 

That  the  subscribers.  John  Mcllhenny,  of  Phil  ..... 
Pa.  and  Thyrza  V.  Mcllhenny,  of  the  District  of  Columbia, 
have  obtained  from  the  Supreme  Court  of  the  District  of  Col* 
umbia,  holding  a  special  term  for  Orphans'  Court  bnrincM, 
letters  testamentary  on  the  personal  estate  of  GBOROB  A. 
McILLHENNY.  late  of  the  District  of  Columbia,  deceMed. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  voudben  theiee 
of  to  the  subscriber,  on  or  before  the  41b  day  of  MovefDlMr 
next:  they  may  otherwise  by  law  be  excluded  fhim  an 
benent  of  the  said  estate. 

Given  under  our  hands  this  4th  day  of  November,  1882. 

Wm.  B.  Bdmonston,  JNO.  W.  MoILH^mY, 

Proctor.  THYRZA  V.  McILHENNY, 

46  Care  Wm.  E.  Edmonston. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Charles  N.  Moore    ) 

V.  >-    Equity.    No.  14,126. 

Ann  E.  WIckes  et  «l.    i 

It  appearing  to  the  court  that  process  has  been  duly  issued 
sgainst  the  hereinafter  named  defendants  and  retumad  **nol 
to  be  found,*'  on  motion  of  Ralston  St  Siddona,  plaiBtiff^s 
solicitor's,  it  is  this  20th  day  of  October,  A.  D.  1892,  ordered 
that  Ann  E.  Wickes.  Wm.  N.  B.  Wickes,  Bfary  L.  l^omas, 
Lewin  Barringer,  Monroe  Barringer,  James  8.  Wethered. 
James  E.  Hews,  Warner  Hews,  Mary  Kafy,  Thomas  Kary, 
Annie  Kary,  James  Kary,  Bessie  King,  Joseph  King.  Jane 
H.  King,  Eugene  E.  Ellicott.  Maggie  T.  Ellioott,  Henrietta 
E.  Bache,  Carroll  Ellicott,  Charles  felicott,  PriKdlla  BlUoott. 
James  Ellicott,  Mary  Ellicott,  Mary  A.  Ellicott,  Elisabelli  T. 
Ellicott,  Marion  Ellicott,  Joseph  Ellicott,  Francis  Pox  Uan- 
nlDg.  Nannie  P.  Ellicott,  Lacy  Dawsey,  Mary  Large,  Ann  P. 
Mifflin,  William  Mifflin.  Susan  G.  Ponltney,  CarroU  Po«lt- 
ney,  Evan  Ponltney,  Thomas  Ponltney,  John  Biglow,  Joha 


Biglow. Jr.,  Mary  Biglow.  Ponltney  Biglow,  Edith  J.  Biglew, 
Grace  Biglow,  Jane  Tracy.  Annie  B.  Harding,  Flora  B. 
Dodge,  Elizabetn  P.  Pleasants,  R.  H.  Pleasants,  TboauM 


Ponltney,  Susan  M.  Ponltney,  Nancy  Taloomer,  A.  Smitti 
Talcomer,  Samuel  B.  Ponltney,  Ellen  L.  Ponltney,  Walter 
D.C.  Poultney.  Maria  L.  Handy,  William  W.  Handy,  Manr 
A.  Ellicott,  Frank  Ellicott,  William  M.  EUicott,  Thomas  P. 
Ellicott,  Charles  B.  Ellicott,  Madaline  Ellicott,  WUliem  ll» 
Ellicott,  Mary  M.  Ellicott.  Edith  EUicoU,  Lydia  Bllioott, 
Mary  M.  E.  Roberts,  John  B.  Roberts.  David  B.  BUIooti- 
Charles  Lewis  Ellicott,  Henry  D.  Farnandis,  Annie  P.  Mon- 
nikhuysen,  Bessie  Farnandis,  Maria  L.  Handy,  Evan  Poiflt. 
ney,  Elizabeth  A.  Tweddie.  David  Tweddie,  Arthor  L, 
Walker,  Marion  Walker.  Bertha  L.  Walker,  Edith  Walkee. 
George  E.  Walker,  Ix>uis  Walker.  Irene  Walker,  Janet  E. 
Walker,  Lewin  W.  Walker,  Sophia  L.  Walker,  Mm  W. 
Walker,  Elizabeth  Thomas,  Manr  L.  Thomas,  Marie  8. 
Thomas,  Philip  E.  Thomas,  Blaria  S.  Hall,  WUliiim 
Hall,  Mary  L.  Thomas,  Mandeville  de  M.  Thomas, 
Claborne  Thomas,  Sophrain  C.  T.  Grimes,  Bai|- 
dolpb  Grimes,  Ann  Bell,  William  Bell,  Mary  L.Smith,  Bvvi 
Thomas,  Zadie  B.  Thomas,  Wethered  B.  Thomas,  Addie  M. 
Thomas,  Harriet  Bell,  James  C.  Bell,  Evan  T.  Ellis,  Deborah 
T.  Ellis,  Warner  Turner,  Zus  L.  J.  Turner,  I^ydia  JacksoB, 
Isaac  T.  Norris,  John  O.  Norris.  Mary  M.  Perry,  Barrietta 
Norris,  Mary  Wethered,  Elizabeth  Thomas,  cause  tlMlr 
appearance  to  be  entered  herein  on  or  before  the  first  rale 
day  occurring  forty  (40)  days  after  this  day ;  otherwitf  this 
cause  will  be  proceeded  with  as  in  case  of  default. 

Provided,  a  copy  of  this  order  shall  be  published  in  the 
Washington  Law  Reporier,  by  successive  weekly  insertloBa 
for  the  space  of  three  weeks  preceding  said  day. 

The  object  of  this  suit  is  to  have  the  plainUITa  tiUe  te  lei 
two  (2),  square  flay-nine  (68),  Washington,  D.  C,  deebued 
complete  and  perfect  as  against  said  delendanta  and  to  per- 

Setually  enjoin  them  from  asserting  title  thereto  ea  tfee 
eirs  of  Evan  Thomas,  deceased. 

A.  C.  BRADLBT,  TiMtiee. 
A  true  copy.    Test :  _     I.  R.  Young,  Clerk,^ 


J.  R.  Young,  Clerk 
By  H.  A.  Cllub^,  Aiit, 
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■  DUDLEY  WEBSTER 
vs. 
THE  NEW  ENGLAND  MUTUAL  LIFE  INSURANCE 
COMPANY  ET.  AL. 


1.  There  appears  to  be  no  sound  reason  against  the  absolute  control 

of  the  insured  over  a  life  insurance  policy  upon  which  he  is 
paying  the  premiums,  and  in  which  some  third  person,  not  a 
creditor,  is  named  as  beneficiary,  save  the  existence  of  a  vested 
right  in  such  person. 

2.  When  the  beneficial  interest  is  directed  to  a  person  or  class  having 

no  actual  existence,  and  as  to  whom,  as  in  this  case,  there  is 
no  certainty  of  future  existence,  the  beneficiary  is  a  mere 
supposition ;  and  inasmuch  as  there  is  no  one  whose  interests 
can  be  consulted,  or  whose  rights  can  be  prejudiced,  the  in- 
sured has  absolute  control  of  his  policy. 

3.  The  act  of  the  legislature  of  Massachusetts  of  April  23,  1880, 

haying  provided  a  surrender  value  to  a  policy  after  the  pay- 
ment of  two  annual  premiums,  etc.,  and  the  defendant  com- 
pany having  issued  a  circular  to  its  patrons  whereby  it 
announced  that  a  policy  made  for  the  benefit  of  the  insured 
can  be  legally  surrendered  by  himself  or  by  his  executor  or 
administrator;  the  insured  and  his  sons,  who  are  the  only 
living  beneficiaries,  can  by  their  agreement  and  acqQittance, 
fully  exonerate  and  protect  the  company  on  x>ayment  of  the 
surrender  value.  ^ 

4.  It  was  within  the  power  of  the  company  to  offer  additional  benefits 

and  privileges  to  its  patrons  above  those  conferred  by  existing 
contracts  of  insurance,  not  only  as  an  inducement  to  new 
insurance,  but  as  an  incentive  for  the  continuance  of  old  in- 
surance ;  and  when  such  offer  forms  the  consideration  in  part^ 
for  the  payment  of  premiums  upon  an  old  policy,  and  for  its 
continuance  in  force  by  the  insured,  the  company  is  bound  by 
such  offer  as  a  part  of  its  contract. 
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6.  The  most  reasonable,  and  the  only  proper  constraction  of  the 
language  used  in  the  circular,  makes  it  applicable  to  policies 
then  existing,  as  well  as  to  such  as  might  be  taken  out  in  the 
fhture. 

6.  The  insured  was  led  to  change  his  position  to  his  detriment,  upon 
the  faith  of  the  company's  circular ;  and  the  defendant  com- 
pany is  estopped  iVom  denying  that  the  policy  in  suit  has  a 
surrender  cash  value. 

In  Eqaity.    No.  47.628.    Decided  November  17. 18n. 
The  Chibf  JufTicK  and  Justices  Jambs  and  Bkadlht  sitting. 

Mr.  H.  O.  Clacohton  for  plaintiff. 

Mr.  H.  E.  Davis  for  defendants. 

Mr.  Justice  Bradlky  delivered  the  opiniqn  of  the  Court: 

This  cause  is  here  upon  tlie  complainant's  appeal  from 
the  decree  of  the  special  term  dismissing  his  bill. 

The  cause  was  heard  upon  the  bill,  the  answers  of  the 
defendants,  and  .stipulation  of  the  parties  as  to  some  agreed 
facts.  It  appears,  liy  the  record,  that  on  the  5th  day  of  No- 
vember, 1846,  the  complainant  insured  his  life  in  tlie  defend- 
ant company  for  the  sum  of  $2,000 ;  that  he  regularly  paid 
the  annual  premiums  thereon  up  to  and  including  the  6th 
day  of  November,  1886,  and  that  on  the  5th  day  of  Novem- 
ber, 1887,  he  offered  to  surrender  the  policy,  which  he 
claimed  had  at  that  time  a  surrender  value,  and  asked  that 
that  value  be  pai<l  to  him.  Thereupon  certain  negotia- 
tions were  had  between  the  complainant  and  the  defendant 
company,  which  were  not  productive  of  the  desired  result 
to  the  complainant,  and  he  tiled  this  bill  on  the  13th  day  of 
June,  1889,  by  which  he  prays  that  the  defendant  company 
may  be  decreed  to  pay  to  him  the  amount  of  his  policy.  It 
is  conceded  that  the  complainant  fully  complied  with  all  the 
provisions  of  the  contract  of  insurance,  but  it  is  insisted  that 
his  policy  has  no  surrender  value  because  its  date  was  long 
anterior  to  the  provisions  of  the  statute  law  of  the  State  of 
Massachusetts,  where  tliis  defendant  comi)any  was  incorpor- 
ated, which  provided  for  a  cash  surrender  value  upon  policies 
after  the  payment  of  two  annual  premiums,  application 
being  made  therefor  upon  any  anniversary  of  a  premium 
payment. 

It  is  also  insisted  that  if  the  policy  had  a  surrender  value 
under  the  law,  the  complainant  is  not  entitled  to  demand 
its  payment  because  it  is  alleged  that  he  is  unable  to  give 
a  legal  discharge  to  the  company. 

It  appears  by  the  record  that  at  the  tim^  of  filing  his 
bill  the  complainant  was  80  years. old,  and  that  for  forty 
yeai's  he  had  paid  to  the  defendant  company,  in  addition 
to  other  sums  required  by  the  policy  to  be  deposited,  the 
annual  premium  of  $51.20,  and  that,  therefore,  without 
taking  into  consideration  any  question  of  interest  upon  the 
amounts  paid,  the  company  has  received  upon  the  policy 
sums  which,  in  the  aggregate,  considerably  exceed  the 
amount  of  the  insurance.     By  the  policy,  the  company  con- 
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tracts  to  pay  to  the  complainant,  his  executors,  adminis- 
trators atid  assigns,  the  sum  insured,  "for  the  benefit  of 
his  wife,  if  she  shall  survive  him,  otherwise  for  the  benefit 
of  his  then  surviving  children,  and  the  then  surviving 
descendants  of  any  then  deceased  child  or  children,  instead 
of  such  deceased  child  or  children  respectively,  subject, 
however,  to  any  provisions  or  conditions  made  by  the  will 
of"  the  complainant.  The  complainant  was  married  at  the 
time  of  taking  out  this  policy.  His  wife  died  in  the  year 
1888.  It  is  admitted  that  two  children  only  survive,  and 
that  they  are  the  defendants.  Park  Webster  and  Clayton 
Webster,  aged  respectively  forty-seven  and  forty-four  years, 
at  the  date  of  the  filing  of  the  bill.  Both  of  these  defend- 
ants have  answered  the  bill,  admitting  its  allegations,  con- 
ceding the  right  of  the  complainant  to  demand  and  receive 
the  surrender  value  of  the  policy,  and  releasing  the  defend- 
ant company  from  all  liability  to  them,  provided  the  amount 
of  the  policy  or  its  surrender  value  is  paid  the  complain- 
ant. It  is  contended,  under  the  peculiar  terms  of  the 
policy,  with  reference  to  the  beneficiaries,  that  until  the 
decease  of  the  assured,  it  is  and  will  be  impossible  to  ascer- 
tain the  persons  entitled  to  its  proceeds. 

The  act  of  the  legislature  of  Massachusetts  of  April  23, 
1880,  gives  a  surrender  value  to  a  policy  after  the  payment 
of  two  annual  premiums,  upon  the  termination  of  the  in- 
surable interest  in  the  life  of  the  insured,  and  provides 
that  the  insurable  interest  shall  be  construed  to  have  ter- 
minated when  the  insured  has  no  minor  or  dependent 
child,  an<l  his  wife,  if  he  has  one,  and  any  living  beneficiary 
or  beneficiaries  named  in  the  policy,  shall  join  in  the  appli- 
cation for  surrender  thereof. 

A  circular  issued  by  the  defendant  company  May  21, 
1883,  and  distributed  by  it  to  its  patrons,  announced  that 
**a  policy  rnade  for  the  benefit  of  the  insured  can  be  legally 
surrendered  by  himself  or  by  his  administrator  or  executor. 
When  made  for  the  benefit  of  a  married  woman,  it  can  be 
surrendered  upon  \\v.v  receipt  and  that  of  her  husband.  If 
made  for  the  benefit  of  children,  it  must  be  shown  to  the 
satisfaction  of  the  company  that  tlie  insured  had  no  minor 
or  dependent  ehild." 

Although  it  is  admitted  that  the  complainant  and  his  two 
sons  could  give  a  eomplete  discharge  and  ac<|uittance  to 
the  company  if  children  only  were  named  as  beneficiaries, 
it  is  denied  that  under  the  peculiar  description  of  the  bene- 
ficiaries given  in  the  polic\\  and  in  view  of  the  possible 
contingency  of  the  death  of  a  child  prior  to  that  of  the  as- 
sured leaving  children,  and  of  the  possibility  of  the  remarry- 
ing of  the  insured  and  of  his  leaving  of  a  widow  or  other 
child,  the  sons  have  not  such  a  present  interest  as  would  en- 
able them  to  give  such  a  discharge  as  would  completely  protect 
the  company.  The  contingency  first  named  might  happen. 
It  is  possible.     But  the  last  named  contingency  by  reason 
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of  the  advanced  age  of  complainaut,  is  one  that  might  be 
well  deemed  beyond  the  range  of  the  probable,  if  not  within 
the  realm  of  the  impossible. 

The  argument  has  been  pressed  with  much  force  in 
behalf  of  the  complainant,  that  in  view  of  the  fact  that  the 
insurance  is  made  payable  to  him,  his  executors,  adminis- 
trators and  assigns,  for  the  benefit  of  his  wife  if  she  shall 
survive  him,  otherwise  for  the  benefit  of  his  then  surviving 
children,  Ac,  subject,  however,  to  any  provisions  or  condi- 
tions made  by  his  will,  that  the  beneficial  interest  as  con- 
ferred is  in  the  nature  of  a  testamentary  disposition,  that  it 
is  ambulatory  and  revocable  at  any  time  by  the  insured, 
and  that  no  beneficial  right  or  interest  has  vested  under  the 
policy  in  any  of  the  beneficiaries  named. 

It  is  also  urged  in  that  connection  that  in  the  event  of 
the  death  of  the  insured,  the  proceeds  of  the  policy  would, 
in  the  hands  of  the  executor  or  administrator,  be  subject 
to  the  debts  of  the  decedent,  and  that  creditors  would  have 
a  superior  right  to  the  beneficiary. 

There  would  appear  to  be  no  sound  reason  against  the 
absolute  control  of  the  insured  over  a  policy  upon  which 
he  is  paying  the  premiums,  and  in  which  some  third  person, 
not  a  creditor,  is  named  as  beneficiary,  save  the  existence 
of  a  vested  right  in  such  person.  The  insured  may  decline 
to  pay  the  premiums  and  may  permit  the  policy  to  lapse, 
and  hence  it  has  been  argued,  and  it  has  been  held  by 
some  courts,  that  the  insured,  under  such  circumstances, 
may  surrender  his  policy  absolutely  or  substitute  a  new 
one  with  different  beneficiary.  On  the  other  hand,  it  has 
been  held,  and  the  weight  of  authority  is  that  way,  that 
inasmuch  as  the  beneficiary  may  elect  to  pay  the  premiums 
and  continue  the  policy,  his  right  is  vested,  and  the  policy 
cannot  be  surrendered  by  the  insured  without  his  consent, 
so  as  to  dej)rive  him  of  his  right,  or  relieve  the  company 
of  responsibility  to  him.  If  it  is  upon  that  principle  that 
the  insured,  under  such  circumstances,  cannot  validly  sur- 
render or  change  the  direction  of  his  policy,  without  the 
concurrence  of  the  beneficiary,  it  would  seem  to  be  equally 
logical  and  true  that  when  the  beneficial  interest  is  directed 
to  a  person  or  a  class  having  no  actual  existence,  and  as  to 
whom,  as  in  thi?  case,  there  is  no  certainty  of  future  ex- 
istence, the  beneficiary  is  a  mere  supposition;  and  inas- 
much as  there  is  no  one  whose  interests  can  be  consulted, 
or  whose  rights  can  be  prejudiced,  the  insured  must  be 
absolute  in  his  control  of  his  policy. 

Be  that  as  it  may,  and  deeming  it  unnecessary  to  deter- 
mine whether  the  beneficial  interest  is  vested  or  not,  we 
are  of  opinion  that  if  the  quoted  provisions  of  the  law  and 
of  the  company's  circular  apply  to  this  policy,  and  it  has  a 
surrender  value,  inasmuch  as  there  is  no  wife  and  there 
are  no  dependent  children,  and  the  only  beneficiaries  in 
being  unite  with  the  complainant  in  making  a  demand. 
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for  the  surrender  value  to  be  paid  to  the  complainant,  that 
the  complainant  and  his  sons,  defendants  \n  this  cause, 
can  by  their  agreement  and  acquittance,  fully  exonerate 
and  protect  the  company. 

The  remaining  question  is  claimed  by  the  defendant 
company  to  be  conclusively  settled  by  the  legislation  of 
the  State  of  Massachusetts  against  the  asserted  right  of  the 
complainant.  By  an  act  of  that  legislature  of  April  10, 
1861,  it  was  enacted  that  no  policy  of  insurance  on  life 
thereafter  issued  by  any  company  chartered  under  the 
authority  of  that  Commonwealth  should  become  forfeited 
the  by  non-payment  of  premium  thereon. 

By  a  resolution  of  the  defendant  company  adopted  Au- 
gust 27,  1867,  all  the  privileges  and  benefits  of  that  act 
were  extended  and  made  applicable  to  all  policies  of  that 
company,  then  in  force.  It  is  conceded  that  under  this 
resolution  the  policy  in  question  in  this  cause  became  non- 
forfeitable. By  a  subsequent  act  of  April  23,  1880,  it  is 
provided  generally  that  no  life  policy  issued  by  any  com- 
pany incorporated  or  organized  under  the  laws  of  that 
Commonwealth  should  become  forfeited  or  void  for  non- 
payment of  premium  after  the  payment  of  two  full  annual 
premiums.  By  another  section  of  the  same  act,  it  is  pro- 
vided that  when  the  insurable  interest  in  the  life  of  the  in- 
sured has  terminated,  after  the  payment  of  two  annual 
premiums,  the  net  value  of  the  policy  shall  be  a  surrender 
value  payable  in  cash,  which  the  holder  of  the  policy  could 
claim  or  recover  in  cash  upon  any  anniversary  of  a  premium 
payment;  and  by  a  succeeding  section  that  the  insurable 
interest  shall  be  construed  to  have  terminated  when  the 
insured  had  no  minor  or  dependent  child,  and  his  wife,  if 
he  has  one,  and  any  living  beneficiary  or  beneficiaries 
named  in  the  policy,  shall  join  in  the  application  for  sur- 
render. 

The  two  acts  of  1861  and  1880  were  consolidated  and  re- 
enacted  November  19, 1881,  and  the  surrender  value  feature 
was  made  to  apply  only  to  policies  issued  after  December 
31, 1880.  An  act  of  April  21,  1887,  amending  and  codify- 
ing the  statutes  relating  to  insurance,  probably  for  the 
purpose  of  determining  the  question  whether  the  act  of 
April  23,  1880,  which  was  unlimited  and  general  in  its 
terms,  should  have  a  retroactive  effect,  provides  that  all 
policies  theretofore  issued  shall  be  subject  to  the  provisions 
of  law  applicable  and  in  force  at  the  date  of  such  issue.  It 
is  averred  in  the  bill  and  admitted  by  the  answer  that  the 
complainant  offered  to  surrender  his  policy  on  November 
5,  1887,  the  premium  anniversary. 

At  that  date,  under  the  legislation  of  the  State  of  Massa- 
chusetts, all  doubt  that  might  have  surrounded  the  question 
whether  the  act  of  April  23,  1880,  was  by  the  legislature 
intended  to  be,  or  could  lawfully  be,  construed  to  be  retro- 
active, had  been  definitely  settled  by  the  act  of  April  21 
of  the  same  year. 
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Without,  therefore,  the  aid  of  some  force  outside  of  the 
contract  stipulations  of  the  policy  itself,  and  independent 
of  the  statute  law,  this  policy,  although  made  nonforfeit- 
able by  resolution  of  the  defendant  company,  had  at  the 
time  of  its  attempted  surrender  no  surrender  value.  The 
complainant  contends  that  this  force  is  found  in  his  ac- 
ceptance of  a  proposition  made  in  the  circular  of  the  defend- 
ant company,  issued  May  21, 1883,  in  which  it  is  announced 
that  every  policy  upon  wliich  two  or  more  annual  premiums 
have  been  paid  has  a  cash  surrender  value,  which  can  be 
obtained  upon  demand  upon  the  company  in  the  manner 
and  at  the  times  indicated  in  the  circular. 

In  behalf  of  the  company  it  is  claimed  that  this  circular 
was  not  intended  to  amend  or  modify  existing  contracts  of 
insurance,  but  that  it  applies  only  to  future  insurance,  and 
that  its  object  and  purpose  were  simply  to  present  the  ad- 
vantages under  the  Massachusetts  law  to  policy  holders  for 
the  purpose  of  inducing  new  insurance.  The  circular,  so 
far  as  it  is  necessary  to  quote  it  for  the  purposes  of  this 
point,  is  as  follows: 

** Features  of  the  Massachusetts  Non-Forfeiture  Law. 

"First.  Every  policy  upon  which  two  or  more  annual 
premiums  have  been  paid  has  a  cash  value  payable  when 
application  is  made  therefor  upon  the  anniversary  of  any 
subsequent  premium,  provided  a  legal  discharge  can  be 
given." 

It  would  appear  to  be  beyond  question  that  it  was  within 
the  power  of  the  company  to  offer  additional  benefits  and 
privileges  to  its  j^atrons  above  those  conferred  by  existing 
contracts  of  jnsurance,  not  only  as  an  inducement  to  new 
insurance,  but  as  an  incentive  for  the  continuance  of  old 
insurance,  and  that  when  such  offer  forms  the  consideration 
in  part  for  the  payment  of  premiums  upon  an  old  policy, 
and  of  its  continuance  in  force  by  the  insured,  the  com- 
pany would  be  bound  by  its  contract. 

The  circular  purports  to  be  a  statement  of  the  condition 
of  the  Massachusetts  law  relating  to  nonforfeiture  and  sur- 
render value.  It  was  issued  after  the  act  of  1880  had  been 
modified  by  that  of  November  19, 1881,  and  under  the  pro- 
visions of  the  latter  act,  the  surrender  value  feature  was  not 
applicable  to  the  policy  in  suit.  It  does  not,  in  terms,  apply 
the  feature  of  surrender  value  to  future  insurance,  nor  is  it, 
in  terms,  prospective.  It  deals  with  the  present.  It  relates 
to  every  policy  upon  which  two  or  more  annual  premiums 
have  been  paid,  and  it  expressly  declares  that  such  a  policy 
has  a  cash  value. 

If  the  company  had  intended  its  circular  solely  as  an  in- 
ducement for  future  insurance,  it  would  have  been  a  very 
easy  matter,  and  the  most  natural  form  of  expression  to  use, 
to  have  extended  the  privilege  to  policies  upon  which  two 
premiums  shall  be  paid  and  to  have  provided  that  they  shall 
have  a  cash  value. 
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The  most  reasonable,  and  the  only  proper,  construction  of 
the  language  used,  makes  it  applicable  to  policies  then  ex- 
isting, as  well  as  to  such  as  might  be  taken  out  in  the  future. 
The  complainant  so  construed  it.  ■  He  accepted  the  privi- 
lege extended  to  him  as  a  policy  holder  at  the  date  of  the 
circular,  and  he  was  induced  to  act  upon  it  by  ceasing  the 
payment  of  premiums,  and  by  offering  to  surrender  the 
policy  on  an  anniversary  and  by  demanding  the  payment 
of  the  cash  surrender  value. 

Since  November  5,  1886,  he  has  paid  no  premium  and 
he  has  been  led  by  the  declared  right  contained  within  the 
circular.and  by  its  invitation,  to  put  himself  in  a  position 
of  default  in  the  payment  of  premium,  with  whatever  of 
loss  or  inconvenience  may  be  entailed  thereby,  unless  his 
offer  to  surrender  is  accepted,  and  his  claim  to  the  payment 
of  cash  value  of  his  policy  is  satisfied. 

In  other  words,  he  has  been  led  to  change  his  position  to 
his  detriment,  upon  the  faith  of  the  company's  circular;  and 
we  are  of  opinion  that  under  the  plain  doctrine  of  estoppel, 
the  defendant  company  can  not  be  permitted  to  deny  that 
the  policy  in  suit  has  a  surrender  cash  value. 

The  complainant  is  entitled  to  recover  from  the  defendant 
company  the  cash  value  of  his  policy. 

The  decree  of  the  special  term  is  reversed ,  and  a  decree,  re- 
quiring the  defendant  to  pay  to  the  complainant  the  cash 
value  of  his  j)olicy  as  of  the  date  of  November  5, 1887,  upon 
his  executing  and  delivering  to  the  company  his  bond  of 
indemnity,  as  tendered  by  him  in  his  bill,  will  be  entered, 
the  defendant  to  pay  the  costs  of  the  cause. 

If  the  parties  can  agree  upon  the  amount,  there  will  be 
no  necessity  for  an  audit  and  its  expense  may  be  saved; 
otherwise  the  cause  will  be  referred  to  the  Auditor  to  ascer- 
tain and  report  the  amount. 


E.  C.  JORDAN,  Jr.,  Admr.  of  E.  C.  JORDAN, 

vs. 
D.  F.  HAMLINK  and  ELLEN  HAMLINK. 


1.  It  was  a  flufflcient  compliance  with  Rale  129  of  this  coart,  where 

the  plaintiff  described  his  representative  character  as  follows : 

"  The  plaintiff, ,  administrator  of deceased, 

sues  the  defendant,"  etc. 

2.  When  there  is  an  issue  of  fact,  as  well  as  of  law,  one  notice  will  be 

sufficient  and  it  will  generally  be  expedient  to  have  the  de- 
murrer disposed  of  first. 

3.  It  is  desirable  that  a  demurrer  shall  be  heard  as  early  as  possible ; 

and  it  can  hardly  be  supposed  that  it  was  the  intention  of  the 
legislature  to  postpone  an  objection  that  no  cause  of  action  was 
stated  in  the  pleading,  any  longer  than  it  must  be  postponed. 
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4.  The  rale  which  authorized  the  bringing  on  of  a  demurrer  on  a 
five  days'  notice  is  not  invalid.  The  opinion  of  the  court  in 
the  case  of  Knoedler  V8,  Meloy,  2  McArthur,  240,  construing 
Sec.  802  of  the  Revised  Statutes,  so  far  as  it  relates  to  such 
notice,  is  overruled. 

At  Law.    No.  81,841.    Decided  November  7, 1892. 
The  Chief  Justiob  and  Jasticea  Haombr  and  Jambs  sitting. 

Messrs.  Clark  &  Johns  for  plaintiflF. 

Mr.  Wm.  a.  Meloy  for  defendants. 

Mr.  Justice  James  delivered  the  opinion  of  the  Court: 

The  plaintiff  sues  in  his  representative  character,  which 
he  states  in  these  words:  "The  plaintiff,  Edward  C.  Jordan, 
Jr.,  administrator  of  Edward  C.  Jordan,  deceased,  sues  the 
defendants,"  etc. 

The  defendants  demurred  on  the  ground  that  this  was 
merely  a  descriptio  personXf  and  was  not  a  proper  averment 
of  his  character. 

Rule  129  provides  that:  "The  special  character  in  which 
the  plaintiff  sues  shall  not  be  considered  to  be  in  issue  or 
necessary  to  be  proved,  unless  by  specific  plea  under  oath 
as  to  the  truth  thereof,  the  same  be  denied." 

We  are  of  opinion  that  the  character  of  the  administra- 
tor is  sufficiently  stated  as  the  character  in  which  he  sues. 
It  was  not  necessary  that  he  should  state  by  what  court  he 
was  appointed  administrator;  and  we  think  that  the  ob- 
jection that  he  may  be  an  administrator  appointed  in  Vir- 
ginia could  not  even  be  taken,  because,  non  conMatf  that  the 
deceased  had  not  assets  here.  At  all  events,  his  character  is 
sufficiently  stated. 

The  ground  of  the  demurrer,  therefore,  is  not  sound. 

Another  objection,  however,  is  made.  The  defendant 
demurred,  not  in  form,  but  to  his  demurrer  being  heard 
when  it  was  heard.  He  did  not  propose  to  have  his 
case  come  to  issue  any  sooner  than  it  must.  He  refers 
to  Sec.  802  of  the  Revised  Statutes  as  forbidding  the  con- 
sideration of  an  issue  of  law,  without  giving  ten  days' 
notice  by  having  it  put  on  the  calendar,  before  the  case 
could  be  called  at  all.  We  have  a  rule  that  demurrers 
may  be  heard  at  any  tinie  on  five  days'  notice.  That  rule, 
counsel  have  argued,  is  invalid,  unless  it  be  construed  in 
this  way,  that  first,  the  case  must  be  noted  for  trial  on  the 
trial  calendar  ten  days  before  it  is  called,  and  then  after 
that  it  may  be  called  up  and  still  further  hastened  by  a 
notice  that  it  will  be  heard  within  five  days. 

It  was  held  in  the  case  of  Knoedler  vs.  Meloy,  2  Mac- 
Arthur,  240,  that  such  was  the  proper  construction  of  the 
statute.  Mr.  Justice  MacArthur,  delivering  the  opinion  of 
the  <;ourt,  said : 

"By  reference  to  the  statute,  it  is  clear  that  issues  of 
law  are  the  subject  of  trial.  The  language  of  the  act  is, 
"  Issues  of  law  may  be  tried  at  a  circuit  court  or  special 
term."     And  again,  "At  any  time  after  issue,  and  at  least 
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ten  days  before  the  sitting  of  the  court,  either  party  may 
give  notice  of  trial." 

"It  is  also  provided  that  a  note  of  issue  shall  be  fur- 
nished to  the  clerk  in  order  to  enter  the  cause  upon  the 
trial  calendar,  and  this  is  plainly  "as  applicable  to  issues  of 
law  as  to  issues  of  fact.  By  the  express  words  of  this  sec- 
tion, therefore,  an  issue  of  law  can  only  be  tried  upon  a 
notice  of  ten  days  before  the  term,  and  having  the  cause 
regularly  placed  upon  the  calendar  by  the  clerk.  This  is 
in  exact  conformity  to  the  practice  prescribed  in  Rules  42 
to  47,  inclusive,  which  were  in  force  at  that  time.  When 
there  is  an  issue  of  fact  as  well  as  of  law,  one  notice  will  be 
sufficient,  and  of  course  it  will  be  generally  be  expedient  to 
have  the  demurrer  disposed  of  first.  That  a  joinder  in  de- 
murrer produces  an  issue  of  law  cannot  now  be  a  matter  of 
any  doubt,  and  the  practice  in  regard  to  noticing  it  for 
trial  and  entering  it  upon  the  calendar  of  the  court  where 
the  cause  is  pending,  must  be  the  same  as  in  cases  in  which 
there  is  an  issue  of  fact.  Rule  47,  recently  adopted,  as  far 
as  it  contravenes  the  statute  in  this  respect,  is  inoperative 
and  void. 

"The  record  in  this  case  shows  that  the  plaintiff  joined 
issue  to  the  demurrer  on  the  12th  of  November,  1874,  and 
gave  a  two  days'  notice  of  argument.  The  cause  had  never 
been  entered  on  the  calendar.  Upon  this  notice,  and  in  the 
absence  of  the  defendant,  the  plaintiff  obtained  the  order  of 
the  court  overruling  the  demurrer.  We  think  the  plaintiff 
could  not  proceed  to  argument  or  trial  without  having 
given  notice  at  least  ten  days  before  the  sitting  of  the  court, 
as  is  required  by  the  Act  of  Congress;  and  the  court  ought 
to  have  set  the  order  aside  for  this  irregularity.  The  point 
is  not  of  practical  importance  in  this  case,  for  the  court 
below  set  the  order  aside,  and  allowed  the  defendant 
leave  to  plead  as  advised.  The  construction  we  have  put 
on  the  statute  and  rules  of  court  relate,  however,  to  an  im- 
portant point  in  practice,  which  ought  no  longer  to  be  left 
in  uncertainty.     We  have,  therefore,  passed  upon  the  point." 

It  will  be  observed  that  the  point  was  not  material  to  the 
decision  of  that  case.  We  have  noted  also  that  although  it 
was  made  in  the  brief,  it  does  not  appear  to  have  been  fully 
argued,  or  perhaps  argued  at  all.  For  that  reason  we  feel 
more  at  liberty  to  consider  the  propriety  of  the  decision, 
inasmuch  as  we  think  that  it  was  substantially  obiter  dictum. 
It  was  an  attempt  of  the  court  to  settle  what  they  under- 
stood to  be  a  troublesome  point,  a  matter  of  some  doubt  to 
them,  without  being  called  upon  necessarily  to  do  so. 

We  are  obliged  to  say  that  we  differ  from  that  decision. 
The  language  of  the  statute  was,  in  section  7 — I  should 
observe  that  I  recur  to  the  original  statute,  instead  of  the 
Revised  Statutes: 

"Sec.  7.  All  issues  of  fact  triable  by  a  jury  or  by  the 
court  shall  be  tried  before  a  single  justice;  when  the  trial 
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is  by  jury,  at  a  circuit  court;  and  when  the  trial  is  without  a 
jury,  at  circuit  court  or  s[)ecial  term.  Issues  of  law  may  be 
tried  at  a  circuit  court  or  special  term.  At  any  time  after 
issue,  and  at  least  ten  days  before  the  sitting  of  the  court, 
either  party  may  give  notice  of  trial.  The  party  giving  the 
notice  shall  furnish  the  clerk,  at  least  four  days  before  the 
sitting  of  the  court,  with  a  note  of  the  issue,  containing  the 
title  of  the  action,  the  names  of  the  attorneys,  and  the  time 
when  the  last  pleading  was  served  ;  and  the  clerk  shall  there- 
upon enter  the  cause  upon  a  calendar,  according  to  the  date 
of  the  issue." 

It  was  observed  by  the  court  in  the  case  to  which  I  have 
referred  that  the  language  of  the  statute  is  that  "Issues  of 
law  may  be  tried."  That  is  a  correct  enough  expression  ; 
but  the  word  "trial"  is  a  technical  word,  and  when  it  is 
provided  that  "At  any  time  after  issue,  and  at  least  ten  days 
before  the  sitting  of  the  court,  either  party  may  give  notice 
of  trial,"  we  apprehend  that  that  is  applicable  to  what  is 
known  as  a  "trial"  technically.  It  is  true  that  the  word 
"trial"  is  applied  to  a  question  of  law,  but  technically  that 
is  not  a  trial. 

We  take  this  sharp  distinction  because  we  conceive  the 
rule  as  interpreted  to  be  mischievious.  It  is  desirable  that 
a  demurrer  shall  be  heard  as  early  as  possible;  and  it  can 
hardly  be  supposed  that  it  was  the  intention  of  the  legisla- 
ture to  postpone  an  objection,  that  no  action  was  stated  in 
the  pleading,  any  longer  than  it  must  be  postponed.  There 
is  no  object  in  requiring  that  that  issue  shall  be  laid  aside 
until  one  or  other  of  the  parties  shall  give  notice  that  it  is 
to  be  heard.  It  prolongs  proceedings,  and  such  a  construc- 
tion of  the  intention  of  the  legislature  should  not  be  adopted 
unless  it  must  be. 

We  find,  then,  that  there  is  a  want  of  that  particularity 
in  describing  it  as  a  trial  which  relieves  us  from  the  neces- 
sity of  saying  that  this  issue  must  be  noticed  ten  days  be- 
fore the  sitting  of  the  court. 

We  find  that  several  unconnected  subjects  are  mentioned 
in  this  section.  The  reviser  separated  them.  I  take  pleas- 
ure in  reminding  the  bar  once  more  that  although  I  was 
one  of  the  commissioners  to  revise  the  statutes,  I  had  nothing 
to  do  with  this  revision.  Section  801  was,  "All  issues  of 
fact  triable  by  a  jury  or  by  the  court  shall  be  tried  before  a 
single  justice."  Then  in  the  next  subject  he  grouped  these: 
"  Issues  of  law  maybe  tried  at  a  special  term."  "At  any  time 
after  issue  and  at  least  ten  <lays  before  the  sitting  of  the 
court,  either  party  may  give  notice  of  trial." 

The  effect  of  that  mode  of  dividing  the  subjects  was  to 
group  the  latter  as  being  on  one  subject,  while  the  provision 
in  section  801  related  to  another  subject.  We  find  that  sev- 
eral subjects  not  necessarily  connected,  were  provided  for  in 
section  7  of  the  original  statute ;  and  as  the  Supreme  Court 
has  several  times  said,  whenever  there  is  any  question  of 
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construction  by  reason  of  the  collocation  of  subjects  in  the 
Revised  statutes,  or  arising  from  a  change  of  language,  we 
have  the  right  to  go  back  to  the  original  statutes  to  ascer- 
tain the  proper  construction. 

We  find,  in  this  way,  that  there  is  no  manifest  intention 
to  make  them  all  parts  of  one  matter.  We  are  of  opinion 
the  rule  which  authorized  the  bringing  on  of  a  demurrer 
on  a  five  days*  notice  is  not  invalid. 

I  might  remark  that  in  thus  overruling  the  former  de- 
cision, we  are  supported  by  an  opinion  of  the  whole  court, 
pronounced  by  the  very  making  of  this  present  rule.  They 
felt  at  liberty  to  make  it,  and  we  conceive  that  although 
the  judges  were  not  sitting  in  court,  it  is  a  strong  expression 
of  opinion  on  which  we  have  the  right  to  rely. 

Mr.  Justice  Hagner:  I  want  to  say  a  word  in  reference 
to  this  important  matter,  as  there  seems  to  have  existed  a 
substantial  doubt  as  to  what  should  be  the  proper  practice. 
If  that  which  the  plaintifiF's  counsel  in  this  case  insists  is 
the  proper  one,  be  so  held,  the  ruling  would  indeed  make 
the  demurrer  justify  its  derivation — a  matter  for  useless 
delay.  If  it  is  indeed  true  that  no  demurrer  could  be  heard 
even  on  five  days'  notice  unless  it  had  been  also  on  the 
general  calendar  for  ten  days  before  the  sitting  of  the  court, 
then  it  would  result  that  any  suit  brought  within  those  ten 
days,  must  of  necessity,  lie  over  without  ability  to  hear  the 
demurrer,  however  ridiculous  and  faulty  the  declaration 
may  be,  until  that  term  shall  have  passed.  That  would 
be  a  most  inconvenient  practice,  as  it  seems  to  us. 

I  think  a  very  important  consideration  is  presented  by 
the  court  with  reference  to  these  rules  under  the  decision 
made  in  1875.  It  was  conceded  by  the  justice  who  de- 
livered that  opinion  that  it  was  not  essential  to  the  decision 
of  the  case.  It  was  a  mere  obite7\  In  1879,  when  the 
rules  were  revised,  the  court  then  explicitly  provided  that 
a  demurrer  might  be  heard  on  five  days*  notice,  That 
remained  undisturbed  until  the  new  rules  in  1886  were 
issued.  Then  the  rule  was  changed  so  as  to  declare  that 
cases  involving  issues  of  law  should  be  placed  on  a  separate 
calendar,  to  be  called  the  law  calendar,  and  should  then  be 
ready  for  hearing  without  notice  at  such  time  as  may  be 
appointed  therefor  by  the  justice.  This  again  was  changed 
in  1888,  and  the  previous  provision  was  re-established,  that 
demurrers  might  be  heard  on  motion  after  five  days*  notice. 

These  rules  have  thus  thrice  been  considered  by  the  full 
court  in  General  Term  after  that  decision.  It  must  have 
been  the  opinion  of  (he  court  that  the  decision  in  2d 
MacArthur  was  not  law.  We  have  now  all  consulted. on 
this  subject  (those  who  sat  in  the  case  and  those  who  did 
not),  and  we  are  of  opinion  that  the  decision  just  announced 
contained  a  just  construction  of  the  law. 

Mr.  Justice  James:  The  bar  will  observe  that  this  ruling 
is  in  favor  of  the  prompt  dispatch  of  business. 
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ROBERT  MASON. 


Under  the  Seventy-third  rule  of  court,  where  enough  is  disclosed 
in  the  affidavit  of  defense  to  show  that  the  consideration  of 
the  note  was  the  sole  of  an  invention,  which  the  Patent  Office 
decides  not  to  be  an  invention,  and  that  the  alleged  considemr 
ation  has  failed,  the  affidavit  is  sufficient. 

At  Law    No.  82,206.    Decided  November  7, 1892. 
The  Chxbf  Justice  and  Justices  Haokbb  and  Jambs  sitting. 

Mr.  J.  W.  CooKSF.Y  for  plaintiff. 

Mr.  Thomas  M.  Fields  for  defendant. 

Mr.  Justice  James  delivered  the  opinion  of  the  Court: 

This  is  an  action  by  the  payee  on  a  promissory  note. 
The  plaintiff  obtained  a  judgment  under  the  Seventy-tliird 
Rule,  on  the  ground  that  the  defendant's  affidavit  did  not 
set  out  sufficiently  a  defense.  The  affidavit  was  in  the 
following  words: 

"That  on  or  about  the  9th  day  of  June,  A.  D.  1891,  the 
plaintiff  claiming  to  be  the  owner  of  an  interest  in  an 
alleged  invention  in  galvanic  batteries,  for  which  applica- 
tion for  letters  patent  of  the  United  States  had  been  made, 
by  representing  the  same  to  be  of  great  value,  influenced 
this  defendant  to  purchase  a  small  portion  of  said  plaintiff's 
interest  for  the  nominal  sum  of  one  thousand  dollars,  for 
which  amount  the  note  described  in  the  said  declaration 
was  given.  That  said  note  was  given  with  the  understand- 
ing and  belief  that  it  was  not  to  be  negotiated,  and  that  it 
was  to  become  due  and  payable  only  at  the  instance  of  this 
defendant,  or  when  said  alleged  invention  was  patented 
and  funds  bad  been  realized  therefrom. 

"That  said  alleged  invention  has  not  been  patented  and 
the  most  important  claims  have  been  refused  protection  for 
want  of  novelty  and  patentability  under  the  laws  of  the 
United  States.  That  said  note  was  given  without  consider- 
ation. That  the  consideration  thereof  has  wholly  failed, 
and  further,  that  prior  to  the  institution  of  this  suit,  defend- 
ant tendered  to  the  plaintiff  a  re-assignment  of  the  interest 
in  the  said  alleged  invention  acquired  by  him, as  aforesaid, 
and  requested  a  surrender  of  tl)e  said  note,  but  plaintiff 
refused  to  accept  said  re-assignnient,  or  to  surrender  said 
note.  That  the  plaintiff  is  not  entitled  to  recover  the 
whole  or  any  part  of  the  sum  claimed  in  his  said  declara- 
tion." 

Clearly  this  affidavit  of  defense  is  inartificially  framed, 
but  it  discloses  that  this  note  was  given  for  an  invention 
for  which  a  patent  had  been  demanded,  and  that  such 
patent  had  been  refused.     Now,  it  is  said  that  an  invention 
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is  a  valuable  consideration;  that  many  inventions  are  of 
great  utility,  and  that  the  mere  fact  that  this  is  not  patent- 
able is  no  objection  to  the  value  of  the  invention  itself. 
I  know  of  no  way  in  which  an  invention  in  which  the 
whole  world  participates  can  be  of  any  special  value. 
There  is  no  secrecy  when  the  application  to  the  Patent 
OflSce  is  made  and  the  invention  is  disclosed.  It  is  not 
comparable,  therefore,  to  that  kind  of  cases. 

We  find  that  enough  is  disclosed  to  show  that  it  was 
sold  as  an  invention,  and  tliat  the  Patent  OflBce,  authorized 
to  decide  such  questions,  subject  to  appeal  here,  has  decided 
that  there  was  in  this  case  no  inveniicm,  for  that  is  the  effect 
of  refusing  a  patent. 

Enough,  therefore,  is  disclosed  in  this  affidavit  of  defence, 
to  show  that  the  consideration  of  this  note  was  the  sale  of 
an  invention,  which  the  Patent  Office  decides  not  to  be  an 
invention,  and  the  alleged  consideration  has  failed. 

We  have  remarked  that  the  statements  here  are  not  very 
artificially  made,  but  we  conceive  that  this  Seventy-thii'd 
Rule  is  not  intended  to  operate  as  a  trap.  When  we  find 
a  sufficient  indication  of  a  defence,  we  think  it  is  the 
proper  administration  of  the  rule  that  the  case  should  go 
to  the  jury.  It  is  not  so  obligatory  that  judgment  should 
be  rendered  for  the  plaintiff  whenever  the  defendant  makes 
an  affidavit  containing  any  defects. 

We  find  on  the  face  of  these  papers  sufficient  evidence 
that  this  should  have  gone  to  the,  jury  and  the  question  of 
the  invention  or  non-invention  allowed  to  be  shown  there. 

We  therefore  feel  constrained  to  reverse  the  judgment  that 
tww  granted  under  the  Seventy-lhird  Rule, 


£egal  Notices. 


Rule  of  Court. 

RULB  20.  *  ♦  ♦  ♦  Hereafter  (Ul  notices  which  relate  to 
proceedings  in  the  Sunreme  Court  of  the  District  of  Columbia^ 
the  publication  of  iDhioh  is  required  by  laio  or  by  rules  of 
Cburi,  or  by  any  order  of  Court,  sJmllbe  published  in  The 
Washington  Law  Reporter,  during  the  tiine  required  by 
law,  in  addition  to  any  other  papers  which  may  te  specially 
ordered  or  which  may  be  selected  by  thj'  parlies . 

FIRST  I^iSKRXIOX. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

the  thirtielh  day  of  December,  1892. 
Sarah  Frances  Hill      ) 

V.  J  No.  14,000.    Equity  Docket  88. 

Frances  N.  HIgbee  et  al.  > 

On  motion  of  the  plaintiff,  by  Mr.  John  L.  Hant,  her 
solicitor.  It  is  ordered  that  the  defendants,  FRANCES  N. 
HIOBEE,  of  Bnrlington,  Iowa.  GEORGE  T.  NEALLBY, 
residence  unknown,  EDWARD  M.  NEALLEY  and  LILLY 
NEALLEY,  of  Burlington,  Iowa,  GREENLEAF  C.  NEAL- 
LBY. of  Houston,  Texas,  HENRIETTA  P.  GREGSON.  of 
WorccHter,  Mass.,  cause  their  appearances  to  be  entered 
herein  on  or  before  the  first  rule  day  occurring  forty  days 
after  this  day;  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

The  object  of  this  suit  is  to  determine  the  respective 
interests  and  eauities  of  the  heirs  of  Elizabeth  S.  Grimes, 
deoeased,  in  ana  to  certain  real  estate  situated  In  Washing* 
ton,  D.  O.,  and  for  the  appointment  of  a  receiver  of  the 
rents  and jproflts  thereof,  pending  determination  thereof. 

By  the  Court.  A.  C.  BRADLEY,  Justice,  Ac. 

Trne  copy.    Test :  J.  R.  Young,  Clerk,  Ac. 

62  By  L.  P.  Williams,  AMt.01erk. 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business, 

December  23d,  1892. 

In  the  case  of  Allan  8.  .lobnson.adminislrator  c.t.  a.,  of 
HENRY  P.  BREUNINGER.  deceased,  the  ailminis^tratorc. 
t.  a.  aforesaid  has,  with  the  approval  of  the  court,  appointed 
Friday,  the  20th  day  of  January,  A.  D.  1893,  at  11  o'clock, 
a.  m.,  for  making  payment  arid  distribution  under  the  court's 
direction  and  control;  when  and  where  all  crediiors  and 
persons  entitled  to  distributive  shares  (or  legacies)  or  a  resi- 
due, are  hereby  notified  to  attend  in  perecn  or  by  agent  or 
attorney  duly  authorized,  with  their  claims  against  the  estate 
properly  vouched :  otherwise  the  administrator  c.  t.  a.  will 
take  the  benefit  of  the  law  against  them. 

Provided,  a  copy  of  this  order  be  published  once  a  week 
for  three  weeks  m  The  Washington  Law  Reporter  previotis 
to  the  said  day. 

Test:  L.  P.  WRIGHT, 

Register  of  Wills  for  the  District  of  Columbia. 
fi2    Edwards  &  Barnard,  Proctors. 

No.  4.719.     Ad.  Doc.  17. 


£eqal  Notices. 


This  is  to  Giye  Notice 

That  the  subscriber  of  the  District  of  Columbia,  baa  olv 
tained  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans'  Court  business,  letters 
testamentary  on  the  personal  estate  of  JOHN  BEHA, 
late  of  the  District  of  Columbia,  deceased. 

Ail  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  23d  day  of  December 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  23d  day  of  December,  1892. 
WILHELMINE  BEHA, 
Care  of  Leon  Tobriner.  Atty.  at  Law. 
ii2    Leon  Tobriner,  Proctor. 

This  ig  to  Oiye  Notice 

That  the  subscribers  of  the  District  of  Columbia,  have 
obtained  from  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  Orphans'  Court  business, 
letter,  of  administration  on  the  personal  estate  of  VIR- 
GINIA NEVILLE  TAYLOR,  late  of  the  District  of  Colum- 
bia, deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  24th  day  of  December 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  our  hands  this  24th  dav  of  December,  1892. 
FREDERICK  B  McGUIRE. 
ROBERT  E.  TAYLOR. 
52    R.  Ro>s  Perry,  Proctor. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Holding  a  Special  Term  for  Orphans'  Court  Business. 

This  23d  December.  189'. 

In  re  estate  of  JAMES  A.  NOLAN,  late  of  City  of  Wash- 
ington. D.  C.    No.  6347.     Ad.  Doc.  18. 

Application  having  been  made  for  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament  and  for 
letters  testamentary  on  the  estate  of  said  James  A.  Nolan, 
deceased,  by  Annie  M.  Shea: 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday,  January  20th,  1893,  af  11  o'clock,  a.  m.,  to 
show  cause,  if  any  exist,  against  the  grantiog  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Washing- 
ton Law  Reporter,  once  in  each  of  turee  successive  weeks 
before  said  day. 

By  the  Court:  A.  C.  BRADLEY.  Justice. 

A  true  copy.  Test :  L.  P.  Wright,  Reg.  of  Wills,  D.  C. 
52    Edwards  &  Barnard,  Proctors  for  Applicant. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Holding  a  Special  Term  fur  Oi-phans'  Court  Business. 

In  re  estate  of  RUDOLPH  LOBSIGER,  late  of  Washing- 
ton, D.  C.      No.  5348.     Ad.  D.  18. 

Application  having  been  made  for  letters  of  administra- 
tion on  the  estate  oJ  said  Rudolph  Lobsiger,  deceased. 
Martin  V.  Webb  having  been  suggested  by  the  widow  and 
next  of  kin:  • 

Notice  is  hereby  given  to  a'.l  concerned  to  appear  iu  this 
court  on  Friday,  January  20lh.  189?,  at  11  o'clock,  a.  m.  to 
show  cause,  if  any  exist,  ngainst  the  granting  of  such  ap- 
plication. 

A  copy  of  this  order  shall  be  published  in  the  Washing- 
ton Law  Reporter,  once  iu  each  of  three  succtssive  weeks 
before  said  day. 

By  the  Court :  A.  C.  BRADLEY,  Justice. 

A  true  copy.  Teste  :  L.  P.  Wright,  Reg.  of  Wills,  D.  C. 
52    E.  B.  Hay.  Proctor  for  Applicant. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 

Holding  a  Special  Term  for  Orphans'  Comt  Boofnefli, 
This  16th  day  of  December.  1893. 

In  re  esUte  of  PHILIP  EIERNAN,  deceawd,  lAt«  of 
Washington,  D.  C.    No.  5312.    Ad.  Doc.  18. 

Application  having  been  made  for  the  Probate  of  a  paper- 
writing  propounded  as  the  last  will  and  teBtament  and  for 
letters  testamentary  on  the  estate  of  said  PbiUp  Kionan. 
by  Mary  Kieman : 

Notice  is  hereby  given  to -all  concerned  to  appear  in  tliii 
court  on  Friday.  January  13, 1893,  at  11  o'clock,  a.  m.,  to  show 
cause,  if  any  exist,  against  the  granting  of  such  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  the  Waahinstoo 
Law  Reporier  once  in  each  of  three  successive  weeks  be- 
fore sxiid  day. 

By  the  Court :  A.  C.  BRADLEY.  Jnatioe. 

A  true  copy.   Test :         L.  P.  Wright,  Reg.  of  Will,  D.  C. 
51    J.  N.  Saunders,  Proctor  lor  applicant. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBU. 

Holding  a  Special  Term  for  Orphans' Coart  Bualoeaa, 

This  16th  of  December.  1892. 

In  re  estate  of  BENJAMIN  W.  BRICE,  late  of  Waahin^- 
ton  City,  District  of  Columbia.    No.  6329.    Ad.  D.  18. 

Application  having  been  made  fi>r  the  probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament  and  for 
letters  testamentary  on  the  estate  of  said  Benjamin  W. 
Brice.  deceased,  by  William  B.  Rochester: 

Notice  is  hereby  given  to  all  concerned  to  appear  in  thk 
court  on  Friday,  January  20th,  1893,  at  11  o'clock,  a.  m^  to 
show  cause,  if  any  exist,  against  the  granting  of  sach  appli- 
cation. 

A  copy  of  this  order  shall  be  published  in  The  Washington 
Law  Reporter  once  in  each  of  three  successive  weeks  before 
said  day. 

By  the  Court :  A.  C.  BR.\DLEY,  Jnsttee. 

A  true  copy.    Test :      L.  P.  Wright,  Keg.  of  Wills.  D.  C. 
51    Webb  &  Webb,  Proctors  for  applicant. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
the  15th  day  of  December,  A.  D.  1892. 

Deborah  J.  Apple     ) 

v.  {  Eq.  No.  14.851. 

John  R.  Tucker  et  al.  ; 

Process  having  been  issued  against  the  defendants  herein- 
after named,  and  duly  returned  "  not  to  be  found  "  it  is  on 
motion  of  plaintifl',  by  Ralston  &  Siddons.  her  solicitort, 
ordered  that  John  R.  Tucker,  Laura  Tucker,  H.  Todor 
Tucker,  Fannie  Bland  Graham,  J.  R.  Graham,  Mary  T. 
Mngill.  Evelina  Powell,  W.  L.  Powell,  Virginia  ^wards, 
John  E.  Edwards,  Elizabeth  Dallas  Tncker,  Virginia  B. 
Tucker,  Dallas  Tucker,  Hattie  A.  Tucker,  Cassie  D.  Brown, 
John  Thompson  Brown.  John  R.  Tucker,  Emma  B.  Tocker, 
Evelina  T.  Lucas.  D.  B.  Lucas,  Nannie  S.  McLaoghlm,  I. 
Fairfax  McLaughlin,  St.  George  Tucker  Brooke.  Mary  B. 
Brooke,  Frank  J.  Brooke.  Gay  Bentley  Brooke,  D.  TuckcT 
Brooke,  Lucy  Higgins  Brooke.  Henry  L.  Brooke,  Elisabeth 
D.  Brooke,  Laura  Beverly  Bedinger,  Everett  W.  Bedinger, 
Elizabeth  Gilmer  Tucker,  St.  George  Tucker,  Walker  Gilmer 
Tucker,  Lizzie  Edwards  Tucker.  Evelina  l*ucker,  Lncy  Rich- 
ardson, Robert  B.  Richardson,  Annie  Tyler,  Lyon  G.  TVler. 
Eliza  Taylor  Tucker.  Alfred  B.  Tucker,  Cynthia  B.  T.  Cote- 
man,  Charles  W.  Coleman,  B.  St.  George  Tncker,  Eliza  C, 
Tocker,  Fannie  B.  B.  T.  Taliaferro.  Julia  Clark  Tncker. 
Nathaniel  Beverly  Tucker,  William  Francis  Peyton  Tucker. 
John  H.  Bryan,  Delia  Page,  John  R.  Page,  F^ny  Carmi- 
chael,  8.  W.  Carmichael.  Heorgia  B.  Qrinnan.  A.  G.  Orinnan. 
John  R.  Bryau,  jr.,  Margaret  R.  Bryan.  St.  George  Tncker, 
C.  Bryan,  Joseph  Bryan,  Isabel  S.  Bryan,  C.  B.  Brjran.  Mary 
8.  C.  Br.van,  Fanny  Bland  Rrown.  H.  Peronnean  Brown. 
Virginia  C.  Braxton,  St.  George  Tucker  Coa  ter,  E  lis  Tncker. 
Janie^  Tucker,  Beverly  Tuc'^er.  Jane  8.  Tucker,  Maggie 
Tucker,  Ada  B.  Lewis Tucker.Virginia Tucker, Virginia  Le-«iB 
Tucker.  Francis  M.  Tucker,  Mary  Thornton  Tucker,  Na- 
thaniel Beverly  Tuci:er.  cause  their  appearance  to  be  entered 
herein  on  or  before  the  first  rule  day  occurring  forty  davs 
after  this  day :  otherwise  the  cause  will  be  proceeded  with 
as  in  case  of  default. 

Provided  that  a  copy  of  this  order  shall  be  published  in 
The  Wa.shington  Law  Reporter  for  three  weeks  by  soocesi' 
ive  weekly  publications  preceding  said  day. 

Thf'  object  of  the  suit  is  to  establish  of  record  title  to  kjta 
3  and  4,  square  151,  Washington,  D.  C  ,  in  plaintiff  as  against 
defendants,  and  to  enjoin  them  Irom  claiming  title  tberslo 
adverse  to  plaintiff  as  the  heirs  of  Thomas  Tndor  Tncter, 
deceased. 

A.  C.  BRADLEY.  Jostioe. 

A  true  copy.    Test:  J.  R.  Yonng,  Clerk, 

51  By  M.  A.  Clancy,  Assu  Cleric. 

[Filed  Decmber  15,  1892.     J.  R.  Young.] 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
the  20tta  day  of  December.  1892. 
Llllie  M.  Weatherald) 

Y..  >  No.  14.848.    Bq.  Doc.  84. 

FrankP.Weatherald.1 

On  motion  of  the  plaintiff,  by  Mr.  Campbell  Carringion, 
her  solicitor  it  is  ordered  that  the  defendant  canae  his  appear- 
ance to  be  entered  herein  on  or  before  the  first  rule  occur- 
ring forty  days  after  this  day :  otherwise  the  cause  will  be 
proceeded  with  as  in  case  of  default. 

The  object  of  this  suit  is  for  divorce  a  vinculo  matrimonii 
lor  willful  desertion  and  abandonment. 

By  the  Court,  A.  C.  BRADLEY,  Justice,  &c. 

True  copy.    Test:  J.  R.  Youog,  Clerk,  &c., 

51  By  M.  A.  Clancy.  Asst.  Cierk. 

[Filed  Dec.  20, 1892.    J.  R.  Young.  Clerk,] 

IN  THE  SUPREME  COURT  OF  THE  DfS  rRICT  OF  COLUMBIA, 
the  4th  day  of  November,  1892. 
Mary  Downs  ) 

V.  >  Equity.    No.  11,178. 

Margaret  Downs  and  others,  i 

Ou  motion  of  the  complainant,  by  Fillmore  Beall,  her 
attorney,  it  is  ordered  that  the  dcfeudauis,  Patrick  T. 
Downs,  John  Downs.  Eugene  Criramiu.  Jeremiah  Sullivan. 
Johanna  Sullivan,  Jeremiah  Sullivan,  jr.,  Eugene  Sullivan, 
Michael  Sullivan  and  William  Sullivan,  cauoe  their  appear- 
ance to  be  entered  herein  on  or  before  the  first  rule  day 
occurring  forty  days  after  this  day ;  otherwise  the  cause  will 
beproceeded  with  as  in  case  of  default. 

Tne  object  of  this  suit  is  to  procure  a  decree  for  the  sale 
of  the  south  11  feet  of  lot  18,  in  souare  4i3,  by  the  depth  ot 
76  feet  of  said  lot,  of  which  David  Downs  died  seized  and 
possessed,  for  the  purpose  of  partition. 

A.  C.  BRADLEY,  Justice. 
51    A  true  copy.    Test :  J.  R.  Young,  Clerk. 

By  M.  A.  Clancy,  Asst.  Clerk. 
[Piled  November  4. 1892.    J  R.  Young.  Clerk.] 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
the  19th  Day  of  December,  1892. 
Josaph  Jackson         i 

V.  •  No.  14,355.    Equity  Docket  84. 

Jackson  Ross  and  others. ) 

On  motion  of  the  plaintiff,  by  Mr.  William  H.  Dennis,  his 
solicitor,  it  is  ordered  that  the  defendants,  Jackson  Ross, 
Simon  Ros^  and  Emer  Ross,  (his  wire)  Maria  Asher  and 
EIridge  Asher  (her  husband),  Margery  Johnson,  Lloyd  Haw- 
kins. Prank  Hawkins,  and  Mary  Hawkins  (his  wife), 
Matilda  Holmes  and  John  Holmes  (her  husband),  and 
Annie  Dorsey  cause  their  appearance  to  be  entered  herein 
on  or  before  February  7,  1893,  the  first  rule  day  occurring 
forty  days  after  this  day :  otherwise  the  cause  will  be  pro- 
ceeded with  as  in  case  uf  default. 

The  object  of  this  suit  is  to  establish  the  fee  simple  title  of 
the  plaintiff  to  the  north  half  of  Lot  18  in  Square  585  in 
Wasuington  City,  to  correct  the  deed  therefor  from  Pompey 
Jackson  and  wife  to  plaintiff  m  1865,  and  pttrpetually  to  en- 
join the  defendants  fh>m  asserting  any  title  thereto  as 
derived  from  said  Pompey  Jackson. 

By  the  Court :  A.  C.  BRADLEY,  Justice,  &c. 

True  copy.    Test :  J.  R.  Young,  Clerk,  &c., 

61  By  M.  A.  Clancy,  Asst.  Clerk. 

This  is  to  GiTO  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained ftrom  the  Supreme  Court  oi  the  District  of  Columbia, 
holding  a  special  term  for  Orphan's  Court  business,  letters. 
of  administration  on  the  personal  estate  of  PEPER  and 
CATHERINE  DUNN,  late  of  the  District  of  Columbia,  de- 
ceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  16  h  day  of  December 
next:  they  may  otherwise  by  law  be  excluded  from  all 
benefit  of  the  said  estate. 

Given  under  my  hand  this  I6th  day  of  December,  1892. 
THOMAS  J.  DUNN, 
61    McQrew  &  Small,  Proctors.  1448  Madison  St.  nw. 

This  is  to  6lTe~Notice 

Tbut  the  subscriber,  of  the  District  of  Columbia,  hath  ob- 
tained fVom  the  Supreme  Court  of  the  District  of  Columbia. 
holdiniT  a  special  term  for  Orphans'  Court  business,  letters 
of  administration  on  the  personal  esta'e  of  JAMES  W. 
DENVER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  8iibscrit>er,  on  or  before  the  16th  day  of  December 
next;  they  may  otherwise  by  law  be  excluded  from  all 
benefit  ot  the  said  estate. 

Given  under  my  hand  this  16th  day  of  December,  1892. 
61  MARTIN  F.  MORRIS. 

M.  J.  Colbert,  Proctor.  I 


Ecflal  Notittg 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 
the  12th  day  of  December,  A.  D.  1882. 
Francis  M.  Criswell  ) 

V.  V  Eq.  No.  14,362. 

John  R.  Tucker  et  al.  I 

Process  having  been  issued  against  the  defendants  herein- 
after named,  and  duly  returned  *'  not  to  be  found,*'  it  is  on 
motion  of  plaintiff,  by  Ralston  &  Siddons,  his  solicitors, 
ordered  that  John  R.  Tucker,  Laura  Tucker,  H.  Tudor 
Tucker,  Fannie  Bland  Graham,  J.  R.  Graham,  Mary  T. 
Maglll,  Evelina  Powell,  W.  L.  Powell,  Virginia  EIwardH, 
John  E.  Edwards,  Elizabeth  Dallas  Tucker,  Virginia  B. 
Tucker.  Dallas  Tucker,  Hattie  A.  Tucker,  Oassie  D.  Brown, 
John  Ihompson  Brown,  John  R.  Tucker,  Emma  B.  Tucker, 
Evelina  T.  Lucas,  D.  B.  Lucas,  Nannie  8.  MoLanghlin,  1. 
Fairfax  McLaughlin,  St.  George  Tucker  Brooke,  Mary  B. 
Brooke,  Frank  J.  Brooke,  Gay  Bentley  Brooke,  D.  Tncker 
Brooke.  Henry  L.  Brooke,  Lucy  Higgins  Brooke,  Elizat>eth 
T).  Brooke,  Laura  Beverly  Bed inger,  Everett  W.  Betlinger, 
Elizabeth  Gilmer  Tucker,  St.  George  Tucker,  Walker  Gilmer 
Tucker,  Lizzie  Edwards  Tucker,  Evelina  Tncker,  Lucy  Rich- 
ardson. Robert  B.  Richardson,  Annie  Tyler,  Lyon  G.  IVIer, 
Eliza  Taylor  Tucker,  Alfred  B.  Tucker.  Cynthia  B.  T.  Cole- 
man, Charles  W.  Coleman.  B.  St.  George  Tucker,  Eliza  C. 
Tucker,  Fannie  B.  B.  T.  Taliaferro,  Julia  Clark  Tucker, 
Nathaniel  Beverly  Tucker,  William  Francis  Pevton  Tucker, 
John  R.  Bryan,  Delia  Page,  John  R.  Page,  Fanny  Carmi 
chael,  8.  W.  Carmichael,  Georgia  B.Grinnan,  A.  G.  Grinnan, 
John  R.  Bryan,  jr.,  Margaret  R.  Bryan,  St.  George  Tucker, 
C.  Bryan,  Joseph  Bryan,  Isabel  8.  Bryan,  C.  B.  Bryan,  Mary 
S.  O.  Bryan,  Fanny  Bland  Brown,  H.  Peronneau  Brown. 
Virginia  C.  Braxton,  St.  George  Tucker  Coalter,  Ellis  Tucker 
James  Tucker,  Beverly  Tucker,  Jane  S.  Tucker,  Maggie 
Tucker,  Ada  B.  Lewis  Tucker,  Virginia  Tucker,  Virginia 
Lewis  Tucker,  Francis  M.  Tucker,  Mary  Thornton  TutJker, 
Nathaniel  Beverly  Tucker  cause  their  appearance  to  be 
entered  herein  on  or  before  the  first  rule  day  occurring  forty 
days  after  this  dav:  otherwise  the  cause  will  be  procee^ied 
with  as  in  case  of  default. 

Provided  that  a  copy  of  this  order  shall  be  published  in 
The  Washington  Law  Reporter  for  three  weeks  by  success- 
ive weekly  publications  preceding  said  day. 

The  object  of  this  suit  is  to  establish  of  record  title  to  lots 
7,  8,  9,  square  151,  Washington,  D.  C,  In  plaintiff  as  against 
defendants,  and  to  enjoin  them  from  claiming  title  therein 
adverse  to  plaintiff  as  the  heirs  of  Thomas  Tudor  Tucker, 
deceased. 

A.  C.  BRADLEY,  Justice. 

A  true  copy.    Test :                 J.  R.  Young,  Clerk, 
51                                            By  M.  A.  Clancy,  Asst.  Clerk. 
^lledJDiec^l5, 1892.    J.  R.  Young,  Clerk.] 

this  Is  to  Give  Notice 

'i'hat  the  subscribers,  of  the  District  of  Columbia,  have 
obtained  ft-om  the  Supreme  Court  of  the  District  of  Col- 
umbia, holding  a  special  term  for  Oiphans*  Court  business, 
letters  tcscamrntary  on  the  personal  estate  of  MONT- 
GOMERY C.  MEIGS,  late  of  the  District  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  decease<!  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of to  the  subscribers,  on  or  before  the  18th  day  of  December 
next ;  they  may  otherwise  by  law  be  excluded  from  all 
benertt  of  the  paid  estate. 

Uiven  under  our  hands  this  13th  day  of  December,  1882. 

MONTGOMERY  MEIGS. 

51  MARY  MEIGS  TAYLOR. 

_No.  4,789.    Ad.  Doc.  17.    Ward  Thoron.  Proctor. 

XHIRD    IISSKRXIOBt. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Philah  J.  DcNesle  ) 

vs.  \  In  Equity.    Ko.  18.855. 

HelenA.  Kyieetaf. ) 

Wyraan  L.  Cole,  the  trustee  appointed  to  make  sale  of  the 
real  e«tate  i"  this  cause,  to  wit.  part  of  lot  numbered 
twenly-8ix  (26)  in  square  numbered  nine  hundred  and 
ninety-five  (995)  beginning  for  the  same  at  the  northeast 
corner  of  said  lot  an  1  running  south  thirteen  (18)  fee«  ; 
thence  west  oightv-one  and  six-twelfths  (81A)feet;  thence 
north  thirteen  (13i  feet;  thence  east  eighty-one  and  six- 
twelfths  (?*1W)  f'pet  to  the  beginning,  having  reported  the 
sale  thereof  lo  Calvin  Payne,  at  the  price  of  $1,065.00,  It  is, 
this  7th  day  of  Decem!»fr,  1892,  ordered  and  decreed  that 
said  sale  be  formally  ratified  and  confirmed  unless  cause  to 
the  contrary  be  shown  within  thirty  days  fVom  the  date 
hereof. 

Provided,  a  copy  of  this  order  be  published  in  the  Wash- 
ington Law  Reporter  for  t^iree  successive  weeks  prior  to  the 
expiration  of  said  thirty  days. 

A.  C.  BRADLEY,  Justice. 

Tnie  copy.    Test :  J.  R.  Young,  Clerk. 

By  L.  P.  Williams,  Asst.  Clerk. 
50   IFlled  December  7, 1892.   J.  B.  Young,  Gl^rk.! 
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IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA, 
Holding  an  Equity  Court. 
The  seventh  day  of  December,  A.  D.  1892. 
Allen  C.  Clark,  Complainant, 
vs. 
Virginia  Ayers,  Mary  A.  White,  E.  A.  Wilkinson,  Defendants. 
Equity  No.  14.340.    Docket  34. 
On  motion  of  the  compiainant,  by  Messrii.  William  B. 
Todd  and  D.  W.  Baker,  his  solicitors,  it  is  ordered  that  the 
defendants,  Virginia  Ayers,  Mary  A.  White  and  E.  A.  Wilk- 
inson, cause  their  appearance  to  be  entered  herein  on  or 
before  the  first  rule  dav  occurring  forty  days  after  this  day  : 
otherwise  the  cause  will  be  proceeded  with  as  in  case  of 
default. 

The  object  of  this  suit  is  to  decree  a  partition  and  sale  of 
original  lots  numbered  1  and  2  in  square  numbered  one 
thousand  and  ninety-six,  and  also  to  decree  an  account 
between  the  complainant  and  defendants. 

A.  C.  BRADLEY,  Justice. 
True  copy.    Test :  J.  R.  Young,  Clerk, 

50  By  L.  P.  Williams,  Asst.  Clerk. 

IFiled  December  7. 1892.    J.  R,  Young,  Cierk.J 


Cegal  Notitee 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
Emily  B.  Freeman  et  al., ) 

V.  }   No.  14,087.    Equity. 

Henry  W.  Freeman  et  al.  3 

Clarence  A.  Brandenburg  and  Henry  Wise  Gamett,  the 
trustees  in  the  above  entitled  cause,  having  reported  to 
the  court  that  they  have  sold  the  real  estate  described  in  the 
bill  of  complaint  in  said  cause,  being  part  of  original  lot 
numbered  one  (1),  in  square  numbered  one  hundred  and 
ninety-six  (196),  beginning  for  the  same  at  the  southeast  cor- 
ner of  said  lot  and  running  thence  we^t  along  M  street  twenty 
SO  feet,  <  hence  north  sixty-two  (62)  feet  and  ten  (10)  inches, 
ence  east  twenty  (20)  feet,  to  15th  street  west,  thence  south 
to  the  place  of  beginning,  subject  to  a  deed  of  trust  for 
$1,200.  to  Richard  M.  Parker  for  $5.360 ;  it  is  by  the  court,  this 
8th  December,  1892,  ordered  that  said  sale  be  ratified  and 
confirmed,  unless  cause  to  the  contrary  thereof  be  shown 
on  or  before  thirty  days  from  the  date  hereof. 

Provided  a  copy  of  this  order  be  published  in  The  Wash- 
ington Law  Reporter  for  three  successive  weeks  prior  to 
the  expiration  of  said  thirty  days. 

A.  C.  BRADLEY,  Justice. 

A  true  copy.    Test :  J.  R.  Young,  Clerk, 

50  By  M.  A.  Clancy.  Asst.  Clerk. 

[Filed  Deo.  8,  1892.    J.  R.  Young.  Clerk.] 

This  is  to  Giye  Notice 

That  the  subscriber,  oi  the  District  of  Columbia,  haa  ob- 
t«ined  from  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans' Court  Business,  liters 
of  administration  c.  t.  a.  on  the  personal  estate  of  EDSON 
L.  DENSMORE,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there- 
of, to  the  subscriber,  on  or  before  the  9th  day  of  December 
next:  they  may  otherwise  by  law  be  excluded  fVom  all 
benent  of  the  said  estate. 

Given  under  my  hand  this  9th  day  of  December,  1892. 

M.  D.  PECK, 
50  934  F  St.  nw. 

IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA 

Holding  an  Equity  Court. 

the  seventh  day  of  December,  A.  D.  1892. 

Alien  C.  Clark,  Complainant, 

vs. 

Margaret  C.  M.  Thompson,  byron  L.  Fin'ey,  Defendants. 

No.  14,279.    Equity  Doc.  84. 

On  motion  of  the  complainant,  by  Messrs.  William  B. 

Todd  and  D.  W.  Baker,  his  solicitors,  it  is  ordered  that  the 

defendant,  BYRON  L.  FIN  LEY  cause  his  appearance  to  be 

entered  herein  on  or  before  the  first  rule  day  occurring  forty 

days  after  this  day ;  otherwise  the  cause  will  be  proceeded 

with  as  in  case  of  default. 

The  object  of  this  suit  is  to  decree  a  partition  and  sale  of 
lots  numbered  fifteen  (15),  sixteen  (16).  seventeen  (17),  and 
eighteen  (18)  in  block  numbered  three  (3)  in  Onion  and 
Butts*  subdivision  styled  "  Reno,"  of  the  estate  of  Giles 
Dyer,  as  recorded  in  the  surveyor's  office  of  the  District  of 
Columbia. 

A.  C.  BRADLEY,  JusUce. 
True  copy.    Test :  J.  R.  Young,  Clerk. 

50  By  L.  P.  Williams,  Asst.  Clerk. 

(Filed  December  7, 1892.    J.  R.  Young,  Clerk.] 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 
George  Francis  Williams.  Trustee, 

V. 

Joseph  Hunter  et  al. 
In  Equity.   No.  14.353.    Docket  No.  84. 

It  appearing  to  the  court  that  process  has  been  duly  iasoed 
against  the  hereinafter  named  defendants  and  retnr&ed 
**  not  to  be  found,"  it  is  this  9th  day  of  December,  A.  D. 
1892,  on  motion  of  the  complainant,  ordered,  that  Josei^ 
Hunter  and  wife,  Manr  L.,  Hester  B.  Waring,  nee  Hooter, 
and  husband.  John  L.,  Caroline  Lee  Hunter,  Robert  W^ 
Hunter.  Edith  P.  Hunter,  William  8.  Hunter.  Robert  Wade 
Hunter,  (Dordelia  A.  Johnston,  nee  Hunter.  John  Heniy 
Van  Dyck,  Margaret  Lindsay  Van  Dyck,  Edith  Janney.  nee 
Hunter,  Sophia  Hammill  and  husband,  John  H.,  CordeliJt 
Waters,  nee  Hunter,  Addison  Marbnry  and  wife.  Elitabeth 
H.,  Mary  L  Hunter  and  Annie  E.  Hunter,  cause  their  ap> 
pearance  to  be  entered  herein  on  or  before  the  first  role  day 
occurring  forty  days  after  this  day :  otherwise  (be  cause 
will  be  proceeded  with  as  in  case  of  default. 

Proviaed  a  copy  of  this  order  shall  be  published  onoe  » 
week  for  three  successive  weeks  before  that  day  in  The 
Washington  Law  Reporter. 

The  object  of  this  suit  is  to  have  complainant's  Utle  as 
trustee,  to  the  north  twenty  feet  front  by  depth  of  lot  foor 
(4)  in  square  eight  hundred  and  forty-five  (845),  Washington. 
D.  C,  declared  complete  and  perfect  as  against  the  defend- 
ants, and  to  perpetuallv  enjoin  them  f^m  asserting  title 
to  said  part  of  lot  as  heirs  of  John  Hunter,  deceased. 


By  the  court. 
A  true  copy.    Test: 
50 


A.  C.  BRADLEY.  JosOoe. 
J.  B.  Young,  Clerk, 
By  M.  A.  Clancy,  AssL  Clerk. 


IN  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBAI. 

holding  a  special  term  for  Orphans'  Court  boslneaSi 
this  9th  of  December.  1892. 

In  re  estate  of  HENRY  SMALLWOOD,  late  of  Washing- 
ton, District  of  Columbia.    No.  5185.    Ad.  D.  18. 

Application  having  been  made  for  the  Probate  of  a  paper- 
writing  propounded  as  the  last  will  and  testament  and  cod- 
icil, and  for  letters  testamentary  on  the  estate  of  said 
HENRY  SMALLWOOD  deceased,  by  Mary  Catherine 
DigRS : 

Notice  is  hereby  given  to  all  concerned  to  appear  in  this 
court  on  Friday.  January  6, 1893.  at  11  o'clock,  a.  m.,  to  show 
cause  if  any  eidst  against  the  gi'anting  of  such  application. 

A  copy  of  this  order  shall  be  published  in  The  Washington 
Law  Reporter,  once  in  each  of  three  successive  weeks  be- 
fore said  day. 

By  the  Court :  A.  C.  BRADLEY,  Justice. 

A  true  copy.  Test :  L.  P.  Wright.  Reg.  of  Wills,  D.  C. 
50    A.  A.  Hoehling,  jr..  Proctor  lor  applicant. 


This  is  to  Glye  Notice 

That  the  su  (scriber,  of  the  District  of  Oo^nmbin,  has  ob> 
tained  ft-om  the  Supreme  Court  of  the  District  of  Golumbia, 
holding  a  special  term  lor  Orphans*  Court  business,  letters 
of  administration  c.  t.  a.  on  the  personal  estate  of  TIM- 
OTHY DIX  BOLLES.  late  of  the  Distr.ct  of  Columbia, 
deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  voochers  there- 
of, to  the  subscriber,  on  or  before  the  10th  day  of  December 
next:  they  may  otherwise  by  law  be  excluded  from  aU 
benefit  of  the  said  estate. 

Given  under  my  hand  this  lOih  day  of  December.  1882. 
CAROLINE  A.  CAUDLE  BOLLES 
50  1801  F  St.  nw. 

Wm.  B.  Webb,  Proctor. 


This  is  to  Give  Notice 

That  the  subscriber,  of  the  District  of  Columbia,  has  ob- 
tained f^om  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  special  term  for  Orphans*  Court  business,  letten 
of  administration  on  the  personal  estate  of  GEORGE  N. 
WALKER,  late  of  the  District  of  Columbia,  deceased. 

All  persons  having  claims  against  the  said  deceased  are 
hereby  warned  to  exhibit  the  same,  with  the  vouchers  there* 
of,  to  the  subscriber,  on  or  before  the  9th  day  of  December 
next;  they  may  otherwise  bylaw  he  excluded  firom  all  bene* 
fit  of  the  snid  estate. 

Given  under  my  hand  this  9th  day  of  December,  1S8I. 
GENEVA  WALKER, 
50  1639  Benning  Road. 

Walter  A.  Johnston,  Proctor. 
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